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Australia’s international human rights obligations as they relate to anti-discrimination; and

any related issues.
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Executive Summary

In 1977, when the Anti-Discrimination Act 1977 (NSW) (“ADA") was enacted, it was considered an
innovative measure that put New South Wales ahead of other Australian states in dealing with major
areas of discrimination. It was a time when community attitudes towards racism, sexism, homophobia
and prejudice towards those with disabilities and other social problems were very different from those
that currently prevail.

Between then and now much has happened both generally in the area of social welfare legislation and
in discrimination law.

Today, there is federal legislation covering aspects of discrimination law and all Australian states and
territories have enacted discrimination legislation. The ADA itself has been amended many times to
improve its coverage and application so as to reflect social changes. There have been many individual
success stories and some landmark cases. However, the ADA has not had the benefit of a
comprehensive review to ascertain its effectiveness. Given the changes in community attitudes since its
enactment over the last twenty years, it became apparent that the ADA needed to be reviewed in the
context of modern Australian society. Accordingly, the Commission was required to undertake a
comprehensive review as spelt out in the terms of reference.

This two volume Report is the result of many years of consultation and detailed research into the
adequacy of the ADA in its current form to combat discrimination. In the course of this review, the
Commission released a Discussion Paper which raised issues for public deliberation and a Research
Report on complaint handling. This report contains 161 recommendations based on responses to the
Discussion Paper and information elicited from other community consultations, an analysis of current
research and a consideration of judicial and legislative developments in Australia and overseas. In order
to show how the recommendations should be given legislative effect, the Commission instructed
Parliamentary Counsel to draft a new Anti-Discrimination Bill (see Appendix A). The Bill adopts a new
structure in keeping with more recent Australian equal opportunity legislation and sets out a clearer
conceptual framework. The recommendations listed in the following pages have been cross referenced
to the Bill provisions for easy access.

The report is in three parts with each part considering major issues:

Part 1 entitled “Preliminary and Definitional Issues” deals with Commonwealth human rights and
industrial relations laws and their impact on and interaction with the ADA, the definition of
discrimination, the problems associated with the current comparability model and options for reform;

Part 2 entitled “Substantive Issues” deals with the areas of operation in the context of the
public/private dichotomy, the current coverage and the need for an extension of that coverage, the
current exceptions and how they could be streamlined to deliver a more practically effective set of
prohibitions as well as other unlawful conduct and related concepts such as vilification and
harassment; and

Part 3 entitled “Enforcement Issues” deals with procedures available to prevent or remedy unlawful
discrimination such as the complaints process at the Anti-Discrimination Board, the role of the
Equal Opportunity Division of the Administrative Decisions Tribunal (formerly the Equal Opportunity
Tribunal) and the remedies available.

The major recommendations are that:

religious belief, political opinion and carer responsibilities (in the area of employment only) should
be included as new grounds of discrimination;



the concept of direct discrimination should be based on and focussed at covering conduct causing
detriment or disadvantage on the ground of an irrelevant characteristic;

an obligation to provide reasonable accommodation should be imposed in relation to the grounds of
disability, pregnancy, breast feeding and carer responsibilities (in employment) subject to a defence
of unjustifiable hardship;

in relation to the concept of indirect discrimination, the burden of establishing reasonableness
should specifically rest with the respondent;

some exceptions that apply to specific grounds in specific areas of operation, such as those that
excluded small business and partnerships of fewer than five persons from the ambit of the ADA, be
repealed and others, such as those that applied to exclude private educational authorities in the
area of employment from the ambit of the ADA, be limited;

the general exceptions should be streamlined by repealing the statutory authorities exception and
modifying or repealing others and including a new special measures exception;

the current areas of operation should be widened to include the new areas of discrimination in the
disposition of land and local government and the ambit of the existing area of registered clubs be
widened under the new heading of “clubs”;

the offence of “serious vilification” should be relocated in the Crimes Act 1900 (NSW);

current representative complaint provisions should be amended;

the President of the ADB should be given powers of self initiation;

all procedural provisions in the ADA should be transferred to the Administrative Decisions Tribunal
Act 1997 (NSW).

Despite the changes recommended in this Report and incorporated in the new Bill, the Commission’s
view is that legislative reform alone cannot realise the Bill's objects. Community education is essential
and must be accompanied by the Government’'s commitment to provide resources for implementation.
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List of recommendations

For ease of reference, the recommendations in the following list are identified by chapter and cross
referenced to the page number at which each recommendation appears in the text of this report. The
discussion of and reasoning for the recommendations is contained in the paragraphs preceding each
recommendation.

The recommendations are also cross referenced to the relevant clauses in the draft Bill. For obvious
reasons, recommendations to repeal provisions have not been cross referenced. Also, there are no
cross references to recommendations regarding Tribunal procedure as they require amendments to the
Administrative Decisions Tribunal Act 1997 (NSW).

Part One

Chapter 2: Interaction with Commonwealth laws

Recommendation 1

Seek to formalise co-operative arrangements between the ADB and HREOC, whereby the ADB is
appointed as an agent for HREOC and provides a common reception point for complainants, similar to
the arrangement which existed until 1991.

Draft Anti-Discrimination Bill 1999: cl 128(3)

Recommendation 2

The ADA should expressly state that it binds the Crown in right of the State and in all other capacities so
far as the legislative authority of the State Parliament permits.

Draft Anti-Discrimination Bill 1999: cl 6

Chapter 3: Concept of discrimination
Recommendation 3
The concept of direct discrimination should be redefined:

to cover conduct causing detriment or disadvantage on the ground of an irrelevant characteristic
[Draft Anti-Discrimination Bill 1999: cl 9, 12];

to include in conduct, a refusal or omission to act [Draft Anti-Discrimination Bill 1999: cl 11]; and

to clarify what attributes may constitute a “characteristic” [Draft Anti-Discrimination Bill 1999: cl
16, 17, 18].

Recommendation 4
Relief should be available, in appropriate circumstances, in relation to threats to contravene the ADA.
Draft Anti-Discrimination Bill 1999: cl 93, 119(5)

Recommendation 5



The ADA should impose an obligation to provide reasonable accommodation in relation to the grounds
of disability, pregnancy, breastfeeding and carer responsibilities (only in employment) subject to a
defence of unjustifiable hardship.
Draft Anti-Discrimination Bill 1999: cl 14
Recommendation 6
The concept of indirect discrimination should be redefined:

to be consistent with the new definition of “direct discrimination”;

to identify how the element of “reasonableness” is to be addressed; and

to specify that the burden of establishing reasonableness rests with the respondent.
Draft Anti-Discrimination Bill 1999: cl 10
Recommendation 7
The ADA should include a Preamble which refers to a right to substantive, as distinct from formal,
equality. It should identify the relevant international human rights instruments adopted by Australia and
provide a brief statement of the principles contained therein.
Draft Anti-Discrimination Bill 1999: Preamble

Recommendation 8

The ADA should include a statement of objects. The statement should provide that the objects of the Act
are:

to promote recognition of equality of opportunity for all people;

to eliminate discrimination by recognising that irrelevant characteristics not be taken into account;
to implement strategies aimed at achieving substantive equality in public life, including provisions
requiring the “reasonable accommodation” of certain attributes and permitting special measures to
promote the opportunities of disadvantaged groups;

to provide a mechanism for conciliation of disputes involving discrimination;

to provide redress for people who have been unlawfully discriminated against; and

to educate the community about the prohibitions against unlawful discrimination and to promote the
social and economic benefits of applying non-discriminatory principles and practices.

Draft Anti-Discrimination Bill 1999: cl 3, 128, 129

Part Two

Chapter 4: Areas of operation

Recommendation 9

Include work done by volunteers, trainees or unpaid workers within the definition of work.

Draft Anti-Discrimination Bill 1999: cl 26



Recommendation 10

Provide that the Crown should be liable for conduct of members of Parliament and Ministers involving
discrimination under the ADA.

Draft Anti-Discrimination Bill 1999: cl 6

Recommendation 11

In relation to the terms of the present s 95A, provide expressly that it should be a condition of granting
leave under that section that any relief received previously is not duplicated and that granting the relief
sought under the ADA would not cause undue prejudice to the respondent.

Recommendation 12

In relation to the exception for employment in a private household, re-define to refer to employment, or
an application for employment, which requires work to be done in a dwelling occupied by the employer
or by a relative of the employer.

Draft Anti-Discrimination Bill 1999: cl 27

Recommendation 13

Exclude sexual harassment from the exception for discrimination in employment in a private household.
Recommendation 14

Repeal the small business exception.

Recommendation 15

Repeal the exception applicable to partnerships of fewer than six persons.

Recommendation 16

For religious educational authorities, substitute for the current exception for employment in a private
educational authority, an exception based on a genuine occupational qualification. The exception should

provide that:

it only applies to the grounds of sex, pregnancy, domestic status, sexuality and transgender status
[Draft Anti-Discrimination Bill 1999: cl 28(5)(b)];

the educational institution must be conducted in accordance with the doctrines, tenets, beliefs or
teachings of a particular religion or creed [Draft Anti-Discrimination Bill 1999: cl 28(5)(¢c)];

the employer must act on a bona fide belief that the discrimination was required in order to comply
with the tenets of the particular religion or creed [Draft Anti-Discrimination Bill 1999: cl 28(6)];
and

if the existence or operation of the tenet of the particular religion or creed is disputed by some
adherents of that religion or creed, it is sufficient if the view is one which is treated as a reasonable
view by the adherents of that religion or creed [Draft Anti-Discrimination Bill 1999: cl 18(2)].

Recommendation 17

In the area of provision of goods and services, include the manner in which the goods and services are
provided.



Draft Anti-Discrimination Bill 1999: cl 35(1)(c)

Recommendation 18

Include in “services” a specific reference to superannuation.

Draft Anti-Discrimination Bill 1999: cl 36(1)(c)

Recommendation 19

Include in the definition of “goods” a chose in action and money.

Draft Anti-Discrimination Bill 1999: cl 36(1)

Recommendation 20

Repeal the exception for private educational authorities in relation to education on all grounds.
Recommendation 21

Repeal the exception for prescribed educational authorities from the prohibition on race discrimination in
education.

Recommendation 22

Provide a limited exception for educational institutions which operate in accordance with religious tenets
for the grounds of sex, domestic status, sexuality, transgender status and religion.

Draft Anti-Discrimination Bill 1999: cl 44
Recommendation 23
Include in the area of goods and services:
access to any place, vehicle or facility which members of the public are entitled to use;
the terms on which such access is allowed;
the provision of means of access; and
the requirement to leave or cease the use of any such place, vehicle or facility.
Draft Anti-Discrimination Bill 1999: cl 35, 36
Recommendation 24

Insert a definition of accommodation in the ADA in the terms of that contained in the Residential
Tenancies Act 1987 (NSW).

Draft Anti-Discrimination Bill 1999: cl 49
Recommendation 25

Amend the provisions relating to discrimination in accommodation on the ground of disability to prohibit
a refusal to permit a person to make reasonable alterations to a premises occupied by that person.

Draft Anti-Discrimination Bill 1999: cl 47



Recommendation 26

Retain the exception for accommodation in a private household but specify that the accommodation
must be in the main home.

Draft Anti-Discrimination Bill 1999: cl 50

Recommendation 27

The area currently identified as “registered clubs” should be renamed “clubs and associations” and
extended to cover all associations of persons which are incorporated or registered as corporations in
Australia.

Draft Anti-Discrimination Bill 1999: cl 53

Recommendation 28

Include “disposal of interests in land” as an area of discrimination.

Draft Anti-Discrimination Bill 1999: cl 59, 60, 61

Recommendation 29

Include the exercise of functions and powers of local government and the administration of State and
local government laws and programs as a new area.

Draft Anti-Discrimination Bill 1999: cl 62

Chapter 5: Grounds of discrimination

Recommendation 30

Remove the term “ethno-religious origin” from the definition of race.
Draft Anti-Discrimination Bill 1999: cl 18(1)

Recommendation 31

Pregnancy (including potential pregnancy) and breastfeeding should form separate grounds of
discrimination.

Draft Anti-Discrimination Bill 1999: cl 16(2)
Recommendation 32

“Marital status” should be re-named “domestic status”.
Draft Anti-Discrimination Bill 1999: cl 16(1)(c)
Recommendation 33

Define “domestic status” as being:

(a)single;

(b)married (including Indigenous Australian customary marriages);



(c)married but living separately and apart from one’s spouse;

(d)divorced,;

(e)widowed; or

(fin cohabitation with another person in a domestic relationship other than marriage.

Draft Anti-Discrimination Bill 1999: cl 18(1)

Recommendation 34

Extend the defence of “unjustifiable hardship” to all areas currently covered by s 49D(1) and 49D(2).
Draft Anti-Discrimination Bill 1999: cl 14, 25

Recommendation 35

Provide that there is no contravention of the ADA where, in order to accommodate the disability of a
person:

reasonable adjustments are made to the terms or conditions of employment; and
the person consents to the adjustments.

Draft Anti-Discrimination Bill 1999: cl 14, 25

Recommendation 36

Include “sexuality” as a ground of discrimination to be defined as heterosexuality, homosexuality,
lesbianism and bisexuality.

Draft Anti-Discrimination Bill 1999: cl 16(1)(e), 18(1)
Recommendation 37

Repeal the compulsory retirement provisions and integrate them with the provisions relating to age
discrimination.

Draft Anti-Discrimination Bill 1999: cl 31, 33

Recommendation 38

Include religion as a ground of discrimination and define it as follows:
“Religion” includes both religious beliefs and practices which do not contravene the criminal law.
“Religious practice” means a practice related to the holding of a religious belief. This may include
communal practices such as membership or association with a particular religious institution or

church, or a ritual, custom or observance related to the holding of a religious belief.

“Religion” includes the traditional spiritual beliefs and practices of Indigenous Australians and
Indigenous people from other countries.

Draft Anti-Discrimination Bill 1999: cl 16(1)(h), 18(1)

Recommendation 39



Include political opinion as a ground of discrimination and define it as follows:
“political opinion” means a belief or opinion concerning:

(a)the nature and purpose of the state, or

(b)the distribution and use of state power, or

(c)interactions between the state and individuals, bodies or groups in the community.
Draft Anti-Discrimination Bill 1999: cl 16(1)(g), 18(1)

Recommendation 40

Include carer responsibilities as a ground of discrimination in the area of employment.
Draft Anti-Discrimination Bill 1999: cl 16(1)(j), 19

Recommendation 41

Carer responsibilities should be defined as responsibilities to care for or support another person in a
significant relationship involving dependency, commitment, care or support.

Draft Anti-Discrimination Bill 1999: cl 18(1)
Recommendation 42
“Dependency” includes financial, physical or emotional reliance.

Draft Anti-Discrimination Bill 1999: cl 18(1)

Chapter 6: Exceptions and exemptions
Recommendation 43

Repeal s 54 (general exception for acts done under statutory authority) with effect from 12 months after
the commencement of the new Act.

Draft Anti-Discrimination Bill 1999: cl 63

Recommendation 44

All new legislation should be scrutinised to ensure compliance with the ADA.
Recommendation 45

Replace s 55 (general exception for charities) with an exception covering the provision of goods or
disposal of property by inter vivos gift or by will to a specific recipient or recipients.

Draft Anti-Discrimination Bill 1999: cl 61
Recommendation 46
Amend s 56 (general exception for religious bodies) to:

refer to the religious personnel of all faiths;



provide that the exception only covers positions requiring a commitment to the tenets of the
particular religion concerned; and

repeal s 56(d).
Draft Anti-Discrimination Bill 1999: cl 66
Recommendation 47
Repeal s 57 (general exception for voluntary bodies).
Recommendation 48
Repeal s 59 (general exception for establishments providing housing accommodation for aged persons).
Recommendation 49
Insert a general exception for special measures.
Draft Anti-Discrimination Bill 1999: cl 68
Recommendation 50
Retain power to grant exemptions but amend to provide that:
the power to grant an exemption be vested in President of the ADB;
the President be required to consider specified criteria listed in exercising such power;
the public be notified in a specified manner of the existence of an exemption;
the granting of the exemption and any conditions which may apply should be subject to review by
the ADT at the request of any person having sufficient interest in the existence or absence of the
exemption.
Draft Anti-Discrimination Bill 1999: cl 69, 70
Recommendation 51
Repeal s 126A (exemption for special needs programs and activities).
Recommendation 52
Repeal s 20A(3) and (4), but permit a club which operates principally to prevent or reduce disadvantage
suffered by people of a particular cultural identity or to preserve a minority culture, to exclude applicants
for membership who are not members of that cultural identity.
Draft Anti-Discrimination Bill 1999: cl 55
Recommendation 53
Repeal s 22 (exception for sport in relation to the ground of race).

Recommendation 54

Repeal s 15 (exception for employment intended to provide training in skills to be exercised outside New
South Wales) and s 16 (exception for employment on ship or aircraft).



Recommendation 55

Include in the genuine occupational qualification exception in respect of employment a requirement that
the employer act in good faith.

Draft Anti-Discrimination Bill 1999: cl 28(6)

Recommendation 56

In relation to the genuine occupational qualification exception, repeal s 31(2)(h) and (i).
Recommendation 57

In relation to the genuine occupational qualification exception, repeal s 31(3) and 31(4).
Recommendation 58

Limit the exception in relation to education on the ground of sex in s 31A(3)(b) to primary schools
(including pre-schools, but not child care centres) and secondary schools in relation to admission.

Draft Anti-Discrimination Bill 1999: cl 43

Continue to provide a general exception at all levels for residential accommodation which is
segregated on the basis of sex.

Draft Anti-Discrimination Bill 1999: cl 51(1)
Recommendation 59
Repeal s 34A(3) in relation to single sex clubs.
Recommendation 60

Limit the exception for sport in relation to sex discrimination consistently with the SDA criteria of
strength, stamina and physique of competitors.

Draft Anti-Discrimination Bill 1999: cl 56(3)
Recommendation 61

Replace s 36 in relation to the exception for superannuation on the ground of sex with an exception in
relation to existing funds in the same terms as the SDA.

Draft Anti-Discrimination Bill 1999: cl 39
Recommendation 62

Replace s 37 in relation to the exception for insurance on the ground of sex with an exception in similar
terms to s 41 of the SDA and which requires the insurer to justify discriminatory terms.

Draft Anti-Discrimination Bill 1999: cl 37
Recommendation 63
Amend s 46 regarding the employment of a married couple to provide that the exception only applies

where there is a reasonably grounded need and to substitute the requirement that the couple be a
married couple to that the couple be in “a bona fide domestic relationship”.



Draft Anti-Discrimination Bill 1999: cl 29

Recommendation 64

Repeal s 49 in relation to the exception for superannuation on the ground of marital status.
Recommendation 65

Insert a saving provision allowing existing funds to retain provisions which discriminate on the ground of
domestic status provided the scheme is closed and existing members have been offered an option to
transfer to a non-discriminatory scheme.

Draft Anti-Discrimination Bill 1999: cl 39, 40

Recommendation 66

Provide a public health exception for an act where:

the disability of a person concerned involves a condition which is transmissible in the circumstances
which may arise if the act is not done;

the act is done on the basis of medical or other expert opinion on which it is reasonable to rely in
the circumstances; and

the measures taken are not disproportionate to the risks involved.

Provide an exception for acts done for the purpose of giving effect to a requirement of, or made under,
the Public Health Act 1991 (NSW) or the Mental Health Act 1990 (NSW).

Draft Anti-Discrimination Bill 1999: cl 67
Recommendation 67

Repeal s 49L(3)(b) in relation to the exception applicable to educational institutions conducted solely for
students with a particular disability.

Recommendation 68
Repeal s 49R (exception for sport on the ground of disability).
Recommendation 69

Extend the unjustifiable hardship exception in s 490(5) in relation to the provision of benefits by a club
to apply to all aspects of the prohibition in s 490(2).

Draft Anti-Discrimination Bill 1999: cl 14, 52
Recommendation 70

Provide a general exception to the ground of age where an act is necessary to comply with another Act,
regulation or other statutory instrument.

Draft Anti-Discrimination Bill 1999: cl 65
Recommendation 71

Extend the exception in s 49Z2YG(2) to allow qualifying bodies to require groups identified by age to
undergo differential requirements for renewal or extension of the relevant authority or qualification.



Draft Anti-Discrimination Bill 1999: cl 34
Recommendation 72

Amend s 49ZYI(3) in relation to junior employees by stating that the section ceases to operate in
December 2000.

Draft Anti-Discrimination Bill 1999: cl 32
Recommendation 73

Repeal the regulation making power regarding the genuine occupational qualification exception on the
ground of age in s 492YJ(3) and 49ZYJ(4).

Recommendation 74
Provide an exception in relation to age discrimination in relation to:

the provision of educational services up to and including secondary schooling; [Draft Anti-
Discrimination Bill 1999: cl 45(a)]

the provision of goods or services at concessional rates based on age; [Draft Anti-Discrimination
Bill 1999: cl 38]

the imposition of a minimum age requirement on a particular educational program and quotas in
relation to students of different ages. [Draft Anti-Discrimination Bill 1999: cl 45(c)]

In relation to the imposition of a maximum age requirement, an educational authority should be required
to seek an exemption from the President of the ADB.

Draft Anti-Discrimination Bill 1999: cl 69
Recommendation 75

Repeal s 49ZYN(2) and 49ZYN(3) in relation to the provision of goods and services on the ground of
age.

Recommendation 76

Repeal s 492YO(3) in relation to the exception for age based accommodation.

Recommendation 77

Repeal s 49ZYR in relation to the exception for age specific special needs programs and activities.
Recommendation 78

Repeal s 49ZYV in relation to the exception for age based safety procedures.

Recommendation 79

Amend s 49ZYW in relation to the exception for age based sport to provide that it applies only to
competitive sporting activities, where the strength, stamina or physique of the competitors is relevant.

Draft Anti-Discrimination Bill 1999: cl 54(3)

Recommendation 80



Repeal s 38Q in relation to the exception for superannuation on the ground of transgender status.
Recommendation 81

The exception applicable to transgender persons for participation in sporting activities in s 38P should
be consistent with the exception permitted in relation to sex generally.

Draft Anti-Discrimination Bill 1999: cl 56
Recommendation 82

Provide an exception to discrimination on the ground of political opinion in relation to political and local
government employment.

Draft Anti-Discrimination Bill 1999: cl 30
Recommendation 83

Provide an exception to discrimination on the ground of political opinion in relation to clubs established
for persons of a particular political persuasion.

Draft Anti-Discrimination Bill 1999: cl 57
Recommendation 84

Provide an exception to discrimination on the ground of religion on the basis of a genuine occupational
qualification.

Draft Anti-Discrimination Bill 1999: cl 28(5)
Recommendation 85

Provide an exception to discrimination on the ground of religion in relation to admission to educational
institutions established for particular religious groups.

Draft Anti-Discrimination Bill 1999: cl 44
Recommendation 86

Provide an exception to discrimination on the ground of religion in relation to clubs established for
persons of a particular religion or belief.

Draft Anti-Discrimination Bill 1999: cl 58
Recommendation 87

Provide an exception to discrimination on the ground of religion in relation to accommodation
established for religious purposes, similar to that contained in the Victorian and Queensland legislation.

Draft Anti-Discrimination Bill 1999: cl 51(2)
Recommendation 88

An exception to discrimination on the ground of religion in relation to access to sites of religious
significance is supported but is covered by the special measures exception.

Draft Anti-Discrimination Bill 1999: cl 68



Chapter 7: Other unlawful conduct
Recommendation 89

Amend the current definition of sexual harassment to make specific reference to the need to take
account of the pertinent characteristics of the victim.

Draft Anti-Discrimination Bill 1999: cl 71
Recommendation 90

The prohibition of sexual harassment should extend to all areas of discrimination, including the new
areas proposed in Chapter Four.

Draft Anti-Discrimination Bill 1999: cl 72-81
Recommendation 91

The exception currently applicable to sexual harassment in relation to accommodation in a private
household should be repealed.

Recommendation 92

The prohibition on vilification in the ADA should not be limited by reference to “the public” but by
reference to a “public communication”.

Draft Anti-Discrimination Bill 1999: cl 91

Recommendation 93

Provide expressly that proof of specific intention to incite is not required for establishing vilification.
Draft Anti-Discrimination Bill 1999: cl 91(3)

Recommendation 94

Provide that the capacity to incite should be assessed in the circumstances of the particular case and
without assuming that the audience is either malevolently inclined or free from susceptibility to prejudice.

Draft Anti-Discrimination Bill 1999: cl 91(4)
Recommendation 95

The ADB should have express power to formulate guidelines including guidelines as to what constitutes
a “fair report” under the exception to the vilification provisions.

Draft Anti-Discrimination Bill 1999: cl 128(1)(c), 129(1)(c)
Recommendation 96

Remove s 20D from the ADA and relocate the offence of serious vilification in the Crimes Act 1900
(NSW).

Draft Anti-Discrimination Bill 1999: cl 92(2) and Crimes Amendment (Serious Vilification) Bill
1999

Recommendation 97



Provide the President with the power to refer a matter to the Director of Public Prosecutions where he or
she is of the view that it may constitute the offence of “serious” vilification.

Draft Anti-Discrimination Bill 1999: cl 92 (1)
Recommendation 98

Extend the victimisation provision in the ADA to cover the situation where the respondent “threatens” to
subject the complainant to any detriment.

Draft Anti-Discrimination Bill 1999: cl 83(1)
Recommendation 99

Provide that where an act of victimisation is done for two or more reasons, it is sufficient if one of those
reasons is a significant reason.

Draft Anti-Discrimination Bill 1999: cl 83(3)
Recommendation 100

In relation to vicarious liability under the ADA, the only available defence should be where the employer
took all “reasonable steps” to prevent the relevant conduct.

Draft Anti-Discrimination Bill 1999: cl 85(2)

Part Three

Chapter 8: The complaint process

Recommendation 101

A complaint may be lodged by a legal practitioner on behalf of a complainant.
Draft Anti-Discrimination Bill 1999: cl 94(4)

Recommendation 102

A person who is a member of a class affected (or likely to be affected) by the conduct of the
respondent should be able to lodge a representative complaint.

Draft Anti-Discrimination Bill 1999: cl 95

In relation to such a representative complaint, any settlement or resolution should only be binding
upon the class members if the matter has been approved by the Tribunal.

Draft Anti-Discrimination Bill 1999: cl 117(2)
Recommendation 103

A complaint may be lodged by a parent or guardian on behalf of a child or other person who lacks the
capacity to give informed consent. Consent of the child or disabled person is not to be required.

Draft Anti-Discrimination Bill 1999: cl 94(5),(7)

Recommendation 104



In the case of a disabled person who does have the capacity to give informed consent, a complaint may
be lodged on behalf of that person, by an agent who may be, but need not be a lawyer.

Draft Anti-Discrimination Bill 1999: cl 94(6)
Recommendation 105

The President (or an officer of the ADB) should be required, if requested, to assist a complainant in
formulating his or her complaint.

Draft Anti-Discrimination Bill 1999: cl 96
Recommendation 106

A complainant need not establish a prima facie case in his or her original letter of complaint.
Draft Anti-Discrimination Bill 1999: cl 93

A complaint as referred to the Tribunal should be defined as the original letter of complaint and any
supporting documentation referred by the President to the Tribunal.

Draft Anti-Discrimination Bill 1999: cl 116(10)

Recommendation 107

Subject to a discretion to extend the time limit where good cause is shown, a complaint should be
lodged within 12 months of the relevant conduct. Where there has been a course of conduct, the
limitation period should run from the time of the termination of the conduct.

Draft Anti-Discrimination Bill 1999: cl 98(3)

Recommendation 108

When deciding whether to accept a complaint outside the 12 month limitation period, the President
should only consider the explanation for the delay and whether prejudice has been created and not the
merits of the complaint.

Draft Anti-Discrimination Bill 1999: cl 98(4)

Recommendation 109

The President is required to determine whether a complaint is accepted or not.

Draft Anti-Discrimination Bill 1999: cl 98(1)

Recommendation 110

The President should be given power to:

order a party or non-party to produce documents where they may be relevant to the investigation of
the complaint; and

order a party to supply information relevant to the carrying out of the functions of the President in
investigating the complaint.

Draft Anti-Discrimination Bill 1999: cl 105

Recommendation 111



Non-compliance with a direction of the President should constitute an offence under the ADA and the
President should have the power to refer the matter directly to the Tribunal where the non-compliance is
by a party and the other party so requests.

Draft Anti-Discrimination Bill 1999: cl 105

Recommendation 112

Where the President dismisses or declines to entertain a complaint for any reason, the complainant
should be able to require the President to refer the complaint to the Tribunal.

Draft Anti-Discrimination Bill 1999: cl 111(6)

Recommendation 113

In relation to the investigation of a complaint:
The President should be required to determine within 28 days of lodgement whether a complaint is
to be accepted or not and should notify parties of such acceptance within a further 28 days from the
date of acceptance.

Draft Anti-Discrimination Bill 1999: cl 99, 100

The President should notify the parties at periods not exceeding 60 days of the steps taken for the
purpose of the investigation if no contact is otherwise made during that period.

Draft Anti-Discrimination Bill 1999: cl 103
The President should be empowered to terminate the investigation or conciliation of a complaint
where one or other of the parties is unco-operative and when the complainant appears to have
abandoned the complaint.

Draft Anti-Discrimination Bill 1999: cl 111

Recommendation 114

The President should be able to delegate powers of conciliation but only to an officer who has not been
responsible for the investigation of the complaint, except with the consent of the parties.

Draft Anti-Discrimination Bill 1999: cl 107

Recommendation 115

It should be an offence for an employee or agent of the ADB or the Tribunal to produce, disclose or
communicate to any other person, including a court or tribunal, any information or document about the
affairs of a person which is acquired by the employee or agent in the course of duty unless it is
necessary to do so for the purposes of performing a function of, or prosecuting an offence arising out of,
the ADA.

Draft Anti-Discrimination Bill 1999: cl 139

Recommendation 116

The ADB should be listed as an exempt body under the FOI Act in relation to its complaint handling
functions.

Recommendation 117



An agreement reached pursuant to conciliation should be enforceable by the President.
Draft Anti-Discrimination Bill 1999: cl 115
Recommendation 118
The President may decide not to proceed with a complaint where:
the dispute has been settled or resolved by agreement between the parties;
Draft Anti-Discrimination Bill 1999: cl 111(1)(f)

the complainant, or person on whose behalf the complaint was made, does not wish to proceed
with the complaint; or

Draft Anti-Discrimination Bill 1999: cl 109

the complainant has allowed the complaint to remain inactive for an extended period of time or
abandoned the complaint.

Draft Anti-Discrimination Bill 1999: cl 110(1), 111(1)(b)
Recommendation 119
A complaint which has been withdrawn or has lapsed under s 90A should be able to be pursued afresh
provided the complainant shows good cause for the complaint to be newly pursued and the pursuit
takes place within a reasonable period of the withdrawal or lapsing of the complaint.
Draft Anti-Discrimination Bill 1999: cl 110(2)
Recommendation 120
In relation to the resolution of complaints:
Where a complaint remains unresolved 12 months after the date of lodgement of the complaint,
either party to the complaint should be able to make a request in writing to the President to refer the

matter to the Tribunal.

The President should be required to refer the complaint to the Tribunal within 28 days of such a
request unless the President believes the complaint can be conciliated.

Where the complainant objects to the referral of the complaint and the President is satisfied that the
complaint cannot be conciliated, the complaint should lapse.

Draft Anti-Discrimination Bill 1999: cl 116
Recommendation 121
In relation to the referral of complaints by the President:

The President should have the discretion to refer the complaint to the Tribunal at any stage,
whether or not investigation and conciliation have taken place.

The President should be required to notify both parties of an intention to refer the complaint and
should not refer a complaint without the consent of the complainant except in exceptional

circumstances.

Draft Anti-Discrimination Bill 1999: cl 116



Recommendation 122

The President should have the power to permit the amendment of the complaint at any stage.
Draft Anti-Discrimination Bill 1999: cl 108(1)

The President should notify both parties of any amendment in writing.
Draft Anti-Discrimination Bill 1999: cl 108(3)

Where an amendment is made to a complaint it should be identified in the President’s referral.
Draft Anti-Discrimination Bill 1999: cl 116(10)

The President should be empowered to deal with more than one complaint in a single investigation.
Draft Anti-Discrimination Bill 1999: cl 102
Recommendation 123

The referral should be limited to the written complaint, including any amendments and additional
material identifying the issues in dispute.

Draft Anti-Discrimination Bill 1999: cl 116(10)
Recommendation 124

Amend s 123 to allow a party in proceedings in another jurisdiction to rely on a contravention of the Act
where:

the claim is relied upon by way of defence or set off to proceedings brought by another; or

the claim is associated with a bona fide claim not based on the ADA and which can only be brought
in another court or tribunal.

Draft Anti-Discrimination Bill 1999: cl 119(2),(3)
Recommendation 125

Section 95 should be amended to provide that the Minister may refer a matter to the President for
investigation.

The President should be given the power to make recommendations to the Minister that a particular
matter be referred for investigation.

Draft Anti-Discrimination Bill 1999: cl 97(1),(2)
Recommendation 126

Factors which the President should be able to consider when deciding whether to initiate such an inquiry
are:

the seriousness of the suspected discrimination;
the number of persons who may be affected;

whether the conduct is likely to be continuing and if not, the period which may have elapsed since
the conduct occurred;



the likelihood of a complaint being made;
if a complaint has been made, the ability of the complainant to conduct the matter effectively; and
the public interest in the investigation of the matter.
Draft Anti-Discrimination Bill 1999: cl 97(4)
Recommendation 127
The ADB should be given the power to formulate non-binding Codes of Practice across all areas
covered by the ADA. Such Codes could be developed in conjunction with relevant industries and

interested parties.

Draft Anti-Discrimination Bill 1999: cl 130

Chapter 9: Tribunal proceedings

Recommendation 128

All procedural provisions in the ADA should be transferred to the ADT Act.

Recommendation 129

Section 96 of the ADA, regarding inquiries into complaints by the Tribunal, should be repealed.
Recommendation 130

The ADT Act should specify that, upon referral to the Tribunal, the complainant and respondent to the
complaint are parties to the proceedings.

Recommendation 131

Section 106 of the ADA, regarding the Tribunal’s resolution of a complaint by conciliation, should be
repealed.

Recommendation 132

The ADT Act should contain a provision similar to s 110A of the ADA in relation to matters brought
under the ADA and s 126 of the ADT Act should not apply.

Recommendation 133

The ADT Act should provide that, in the EO Division, the Tribunal has a discretion whether to allow
representation by an agent.

In exercising this discretion the Tribunal should consider:
whether both parties intend, or are able, to obtain legal representation;
the complexity and importance of the proceedings to each party and in the public interest;
the likelihood that a case will be short and turn on issues of fact;

the likely cost of legal representation as compared with the financial benefit of the relief sought; and



where the Tribunal is inclined not to grant leave, the possible consequences of appointing an
“officer assisting the Tribunal”.

Recommendation 134

The prohibition in s 101(2) of the ADA should be transferred to the ADT Act and should only apply to a
fee provided on behalf of a party for the purpose of representing that party.

Recommendation 135

The ADT Act should provide that where the Tribunal appoints an agent to represent an incapacitated
person, the consent of that person is required (where that person is capable of giving consent).

Recommendation 136

The ADT Act should provide that the Tribunal may dismiss a complaint, or remove the name of a
particular complainant, if satisfied that the complainant does not wish to proceed with the matter.

Recommendation 137

The ADT Act should provide that nothing in the Act enables the Tribunal to compel a witness to answer
a question or produce a document if the witness:

would not be compellable under the provisions of the Evidence Act 1995 (NSW); or
would be entitled to claim privilege under Part 3.10 of the Evidence Act 1995 (NSW).
Recommendation 138

The ADT Act should provide that the EO Division has the power to make interim orders to preserve the
rights of the parties, on the application of either the President of the ADB or a party to an inquiry.

Recommendation 139

The ADT Act should provide that the Tribunal must give reasons for its decision, within 28 days of
handing down the decision.

Recommendation 140

The ADT Act should provide for representative complaints (in accordance with the Federal Court model)
where:

the complaints of all group members are against the same person;

the complaints arise out of the same, similar or related circumstances; and

the complaints give rise to a substantial common issue of law or fact.
Recommendation 141
The ADT Act should adopt a comprehensive set of procedural and machinery provisions to deal with the
conduct of representative complaints (similar to the Federal Court model) including provisions in relation
to:

notice requirements;

settlement by a representative complaint;



substitution of the representative complaint;

discontinuance of the action;

amendment of the class; and

the assessment and distribution of damages to class members.
Recommendation 142

The Tribunal should have the power to make cy-pres orders in relation to representative actions, in
accordance with the following principles:

An order may only be made where the amount is not fully distributed or the cost of distribution
would reduce the amount below a reasonable level for each member of the class.

The payment must be made to the ADB for distribution to organisations for the purpose of public
education and enforcement of the ADA.

Recommendation 143

The ADT Act should provide that in the EO Division each party shall pay his or her own costs, unless the
Tribunal is of the opinion that the circumstances of the case justify the making of a costs order.

In determining whether the circumstances of the case justify the making of a costs order, the EO
Division should consider:

whether the proceedings determine or clarify an important question of law;
whether any important public policy considerations were raised;
the behaviour of the parties during the inquiry process;
whether the complaint was pursued in a genuine belief that it had merit;
whether the matter was dismissed on the basis that it was frivolous or vexatious;
whether the matter is brought to enforce a previous order of the Tribunal; and
the filing of any written offers of settlement.

Recommendation 144

Where a contravention of the ADA is litigated in a court or other tribunal the costs rules generally
applicable in that court or tribunal will apply.

Recommendation 145

Appeals from decisions of the EO Division should be made directly to the Supreme Court but should
only be available on questions of law.

Recommendation 146

The Tribunal should have the power to grant the President of the ADB leave to intervene on behalf of a
complainant, where considered appropriate, in proceedings before the Tribunal.

Recommendation 147



The ADT Act should make provision that where any conduct is proved to be unlawful under the ADA, the
burden of proving a relevant exception lies upon the respondent.
10. Remedies
Recommendation 148
The statutory limit on damages in the Tribunal should be increased to $150,000, except in cases
where the panel has a District Court judge as its presidential member where the limit should reflect

the jurisdiction of the District Court;

otherwise, the powers of the Tribunal with respect to orders should be those available under the
District Court Act 1973 (NSW).

Recommendation 149

The Tribunal should have the power to grant an injunction which extends to conduct affecting persons
other than the individual complainant in the following circumstances:

where the complaint has been lodged in a representative capacity;

where the President of the ADB has been notified and given the opportunity to make submissions;
or

in any other case, where the Tribunal believes that the particular circumstances warrant such
action.

Recommendation 150
That the Tribunal be given express power to make mandatory orders in accordance with the following:

where the order is not by consent and the cost of compliance would exceed the statutory maximum,
the respondent should have a right of appeal in relation to the appropriateness of the order; and

the Tribunal should have the power to make mandatory orders and appoint the President of the
ADB to monitor compliance with the order.

Recommendation 151

The Tribunal should be empowered to make a declaration that certain conduct is unlawful under the
ADA.

Recommendation 152

That the Tribunal be given express power to order a respondent to publish an apology or retraction in
relation to all forms of unlawful conduct under the ADA.

Recommendation 153
In relation to the power of the Tribunal to make a variation to the terms of a contract of employment, that
the Tribunal be required to allow the respondent to take the matter to the industrial relations jurisdiction

within a reasonable time.

Recommendation 154



The Tribunal should have power to order a respondent to implement a program or policy aimed at
eliminating unlawful vilification. A similar power should be available in relation to all forms of unlawful
conduct under the ADA.

Recommendation 155

In relation to representative actions, the relief available in representative proceedings under the Federal
Court of Australia Act 1976 (Cth) should be available in the Tribunal.

Recommendation 156

The President of the ADB should have the express power to act in a representative capacity when
appearing before the Tribunal and should have standing to seek relief on behalf of members of the
represented group.

Recommendation 157

The Supreme and District Courts should have conferred on them the power to grant any relief available
if the proceedings had been in the Tribunal, in addition to any other powers available to them.

Recommendation 158

Unpaid monetary awards should bear interest at the rate applicable to District Court judgments and the
Tribunal should be permitted to award pre-judgment interest.

Recommendation 159

Any order of the Tribunal should be able to be registered with a court of competent jurisdiction and
enforced as an order of that court.

Recommendation 160
The President of the ADB should have power:

in the case of an individual complaint, to take steps to enforce an order on behalf of a complainant
with their consent; and

in the case of a representative complaint (or in any other case where the President believes that the
public interest demands), to take steps to enforce an order on his or her own motion.

Draft Anti-Discrimination Bill 1999: cl 118

Recommendation 161

Maximum penalties for offences under the ADA should be increased to 50 penalty units for individual
offenders and 250 penalty units for corporate offenders.



REPORT 92 (1999) - REVIEW OF THE ANTI-DISCRIMINATION ACT 1977 (NSW)

1. Introduction

THE TERMS OF REFERENCE

11 In a letter dated 17 December 1991, the Commission received a reference from the then
Attorney General, the Hon P E J Collins QC to inquire into and report on the current scope and
operation of the Anti-Discrimination Act 1977 (NSW) (“ADA") and any related issues. In conducting the
review, the Commission was asked to have regard to:

existing Commonwealth laws relating to anti-discrimination;
Australia’s international human rights obligations as they relate to anti-discrimination; and
any related issues.

BACKGROUND

Rationale for enactment

1.2 The ADA commenced on 1 June 1977.1 Introducing the legislation in Parliament, the then
Premier the Hon Neville Wran QC, stated that “all human beings are born equal, have a right to be
treated with equal dignity, and a right to expect equal treatment in society”2 and that “the [Anti-
Discrimination] Bill is an attempt, as far as legislation can, to end intolerance, prejudice and
discrimination in our community".3 The ADA's preamble describes it as “an Act to render unlawful
racial, sex and other types of discrimination in certain circumstances and to promote equality of
opportunity between all persons”.

Legislative development

1.3  When the Bill was first introduced, it proposed that discrimination should be unlawful on the
grounds of race, sex or marital status, age, religious or political conviction, physical handicap or
condition, mental disability, and homosexuality. In its final form, the ADA prohibited only race and sex
discrimination in the areas of employment, the provision of goods and services and accommodation,
and race discrimination in education. This was the result of amendments imposed by the Legislative
Council following unfavourable responses from sections of the community. The ADA also established
the Counsellor for Equal Opportunity and the Anti-Discrimination Board (“ADB").

1.4  Since 1977 the ADA has been amended many times in response to recommendations of the
ADB and to accommodate decisions of the Supreme Court and the Equal Opportunity Tribunal (“EOT").
These amendments have introduced new grounds of discrimination, altered the administrative and
regulatory regime and widened the overall scope and operation of the ADA. Many of the amendments
effected through the years, and even some of those currently contemplated, were proposed in the
original 1976 Bill.

THE CONTINUING NEED FOR ANTI-DISCRIMINATION LEGISLATION

1.5 An examination of the position of disadvantaged groups over the past twenty years since anti-
discrimination legislation was first introduced in Australia reveals some positive changes in reducing
discriminatory attitudes and practices. However, major disadvantages still exist. There is still a
significant discrepancy between discrimination in theory and practice, as indicated by available figures.
This phenomenon has rekindled debate and raised doubts about the effectiveness of anti-discrimination
legislation in achieving its stated aims and the continuing need for such legislation.

1.6  One school of thought maintains that the legislation is no more than a symbolic focus for
emerging ideological and political conflicts about the place of minorities and disadvantaged groups in



our society. Others have countered that the aim of anti-discrimination legislation is not simply to produce
a symbolic document which would placate the victims of discrimination, but rather to educate against
discrimination and give support to those wishing to resist discriminatory conduct. It is also suggested
that it is unrealistic to expect community attitudes to be changed by legislation and that what is required
is vigorous community education. However, the publicity and media coverage that surrounds legal
proceedings in discrimination law itself provides a valuable educative function.

1.7  An important area of operation of the ADA is that of employment practices. There is a body of
law and economics scholarship which argues for the repeal of all employment discrimination legislation
on the basis that it is unnecessary and inefficient within a free market. This argument works from the
proposition that some people simply do not like to associate with members of particular groups and are
prepared to suffer pecuniary loss in order to “indulge their taste” and so avoid what are, for them, the
“non-pecuniary” costs of associating with people from those groups.4 It is argued that those traders in
the market place who are least prejudiced will be able to increase their market share and so, ultimately,
dominate the market.® In this way unfettered market competition is said to drive out discrimination.®

1.8 Despite the education versus legislation, and law and economics arguments referred to above,
the Commission believes that the continuing need for anti-discrimination legislation is beyond question.
First, a monetary value cannot be placed on the social benefits that emanate from laws that prohibit
discrimination, nor can a value be placed on the social costs that flow from an absence of anti-
discrimination laws. On the contrary, anti-discrimination laws can increase productivity and the net
welfare of society as the self esteem of discriminated groups is elevated and people reach their full
potential.7 Secondly, while education does play a very important part in combating discriminatory
practices, there is sufficient evidence that it cannot deal with the problem of discrimination on its own.
Law is one of the instruments of change in our society. It is a useful educational tool even if it has only a
limited direct role in social change and reform. At the very least, it can guide legal inquiry in the right
direction and can help to reveal and alter assumptions and practices that need correction. There is,
therefore, no doubt that there is a continuing need for anti-discrimination legislation. This view was
supported in submissions to the Commission.8

THE NEED FOR A REVIEW

1.9 The legislation as it currently exists tends to reflect the political and social climate at the time of
its enactment. Although the ADA has been amended several times to reflect changing community
values, these amendments have been piecemeal. The ADA has never been the subject of a
comprehensive review and much of what was laid down as basic principle in the 1970s has never been
questioned in terms of its applicability to the present. Taking into account the length of time that has
elapsed since the introduction of the ADA, and the law’s inability to deal once and for all with constantly
evolving social, political and legal conditions, it is appropriate that there be a comprehensive review of
the legislation.

THE CONDUCT OF THE REFERENCE
Discussion Paper 30

1.10 In acknowledgment of the breadth of the reference and the need to consult with so many
organisations and individuals, the Commission initially sought responses to the terms of reference from
approximately 700 interested and relevant organisations and individuals in Australia and overseas. The
issues raised, and comments made, in response to the Commission’s invitation were incorporated in
Discussion Paper 30 (“DP 30") which was published in 1993.9 DP 30 did not make any proposals for
change. It aimed to promote discussion of, and invite submissions on, a wide range of issues. The
issues were presented in the form of specific and general questions prefaced by a general comment to
place them in context. The Discussion Paper was sent to more than 1,000 individuals and organisations
and copies were made available on audio tape for those with sight or reading difficulties. The
Commission received over 100 submissions.10



Other community consultation

1.11 In May 1993, the Commission conducted a public phone-in to encourage further community
involvement in the review and received over 200 phone calls. Most of the callers had been personally
affected by discrimination of some kind, and the majority of complaints dealt with race and sex
discrimination in the workplace. While most callers were aware of the existence of the ADA, a significant
number of people were not aware that there was any form of redress available to them.

1.12 Commission staff have also spoken at several seminars and conferences relevant to the review,
in order to acquaint the public with the review and invite feedback. Over the course of the reference, the
Commission has been in contact with many individuals and organisations which have an interest in the
area and has received formal and informal submissions on various issues relevant to the review from
them.

Specialist consultants

1.13 The Commission has, from time to time, been assisted with suggestions and ideas by a group of
honorary consultants who have interest and expertise in the area of anti-discrimination law and
practice.11

The Survey Report

1.14 In recognition of the need to undertake empirical research in order to monitor and evaluate the
ADA'’s current effectiveness in dealing with discrimination and to provide the basis for further legislative
development, the Commission contracted with Keys Young to design and carry out a survey of the
perceptions of people with direct experience of the processes of the ADB and the EOT. The Survey
Report entitled Discrimination Complaints-Handling: A Study was released in June 1997 and is the first
comprehensive qualitative study into how discrimination complaints are handled by the ADB and the
EOT.12 The report describes the conduct and findings of research into the complainants and
respondents who contacted the ADB by phone over a specified period and the results of a postal
guestionnaire sent out to all respondents and complainants over a 12 month period whose files had
been “closed”. The questions sought the views of participants on the entire complaints-handling
procedure from initial contact, through investigation and conciliation, to the final hearing at the EOT. Not
all participants had been through the entire process. However, the survey elicited information about why
a participant withdrew at a particular stage and how satisfied or otherwise the person was with the
process. This information has provided the Commission with data which has informed the final
recommendations.

OVERVIEW OF THIS REPORT

1.15 This Report represents the culmination of the Commission’s review of the ADA. It contains final
recommendations for reform of the ADA based on:

an analysis of current research;
an analysis of obligations imposed by international human rights conventions;

a consideration of legislation, policy and anti-discrimination law reviews from other jurisdictions
(international, Federal and State);

a consideration of developments in Australian and overseas case law in the area of anti-
discrimination;

responses to DP 30 from individuals, interest groups and other organisations in Australia and
overseas;

responses and information elicited from other community consultation; and



statistics provided by individuals and organisations.
1.16 The recommendations made are reflected in the draft Bill at Appendix A.
The structure of this Report

1.17 The Report consists of 10 chapters. For ease of reference as well as in recognition of the fact
that readers may be more interested in some aspects of the review than in others, the Report has been
divided into three parts.

Part 1 “Preliminary and Definitional Issues” consists of three chapters:
Chapter 1 contains the background to the reference and an overview of the scope of the Report.

Chapter 2 considers the interaction between the ADA and Commonwealth anti-discrimination and
industrial relations laws within the context of international human rights laws.

Chapter 3 examines the current definition of discrimination in New South Wales and recommends
the need for a change in focus from a comparability model to a detriment-focussed model.

Part 2 “Substantive Issues” consists of chapters 4-7:
Chapter 4 identifies the areas in which discrimination law should operate.

Chapter 5 addresses both the scope of the current grounds of discrimination and justifications
advanced for including new grounds.

Chapter 6 evaluates the current general and special exceptions to the prohibition of discrimination.

Chapter 7 considers the ambit of other related conduct which is unlawful under the ADA. This
includes harassment, vilification, victimisation and unlawful advertising. This chapter also considers
issues relating to vicarious liability and liability imposed upon those who aid or abet discriminatory
conduct.

Part 3 “Enforcement Issues” consists of chapters 8-10:

Chapter 8 examines the various stages of the complaint resolution process at the ADB and
considers the need for additional mechanisms to be set in place to deal with systemic
discrimination.

Chapter 9 considers the proceedings in the EOT as it was, prior to the merger of the EOT into the
new Administrative Decisions Tribunal (“ADT”), and the impact of the merger, and suggests reforms
to increase the accessibility and general efficiency of Tribunal proceedings.

Chapter 10 focuses on the remedies available under the ADA and considers their adequacy and
effectiveness in combating discrimination.

Recommendations in the Report

1.18 The Commission’s recommendations are listed at the commencement of this Report and have
been cross-referenced to the relevant Bill provisions.13 In addition, they are included at the end of
relevant parts of particular chapters for ease of reference in identifying the reasoning which leads to the
specific recommendation. Although recommendations are not generally identified by reference to
specific sections of the current ADA, it is, nevertheless, clear from the text which sections are being
considered in relation to each recommendation. The detailed consequences of the recommendations
must, however, be identified by reference to the draft Bill.



The draft Bill

1.19 It may be noted that the draft Bill adopts a new structure for the ADA which is in keeping with
more recent equal opportunity legislation in other Australian States and Territories and hopefully will
provide a more readable Act with a clearer conceptual framework.

1.20 If the new Bill is accepted, it will be necessary to ensure that appropriate transitional and savings
provisions have effect. In general, s 30 of the Interpretation Act 1987 (NSW) is likely to be sufficient to
cater for any changes in the substantive and procedural law. It should be noted that other transitional
matters, relating to the procedures of the Equal Opportunity Division of the ADT, are presently dealt with
in the Administrative Decisions Tribunal Act 1997 (NSW).

Matters not addressed in the Report: institutional arrangements

1.21 The ADA currently provides for four separate statutory bodies or positions. First, there is the ADB
established by Part 8 of the Act. The ADB is said to consist of one full-time member and four part-time
members appointed by the Governor. The full-time member is the President who has specific statutory
functions and will be considered separately. The functions of the ADB are dealt with in Part 9, Division 4.
It has a general function of carrying out investigations, research and inquiries in relation to
discrimination, including particular discrimination against one or more persons, together with broad
functions relating to the promotion of equality and opportunity for all people.14 However, resolutions of
the ADB requiring particular action are implemented by the President.1> The ADB is required to
prepare and present an annual report to the Minister, which shall include an account by the President of
his or her administration of the Act, and the report is to be laid before both Houses of Parliament.16

1.22 As already noted, the President is the full-time member of the ADB and presides at meetings of
the ADB.17 However, the complaint handling powers provided for under the ADA are all found within
Part 9, Division 2, which defines the functions of the President. For example, all complaints are lodged
with the President18 and it is the President who is required to investigate complaints19 and determine
what shall happen to a complaint.20 Clearly these functions require extensive powers of delegation and
the existence of a significant number of officers and employees. The ADA provides for the appointment
of such officers and employees pursuant to the Public Sector Management Act 1988 (NSW) and
designates them as officers of the ADB.21 The President is given a power of delegation, which allows
particular functions to be delegated to such officers.22 Neither the ADB nor the President is a statutory
corporation.

1.23 The third body established by the ADA was the EOT. The quasi judicial functions vested in the
EOT were not initially separated from the position of Councillor for Equal Opportunity. The EOT was,
however, established as a separate body by the insertion of Part 7A in 1992.23 For reasons which will
appear more fully in Chapter Nine below, there is no need to give detailed consideration to the structure
and functions of the EOT as its powers have been transferred to the Equal Opportunity Division of the
ADT.

1.24 The fourth body established by the ADA is the Director of Equal Opportunity in Public
Employment.24 Part 9A, which provided a new set of provisions with respect to equal opportunity in
public employment, was inserted in 1980.2° The main objects of the Part are to ensure the absence of
discrimination in relation to government departments and authorities and to promote equal employment
opportunity with respect to those departments and authorities.26  For reasons which are not entirely
clear, the grounds of discrimination set out in the objects of the Part have not kept pace with the
amendments to the grounds included in the ADA.

1.25 The review of the scope and operation of the ADA, as set out in the various chapters of this
Report, led to specific recommendations which affect the powers of the President and the operation of
the Equal Opportunity Division of the ADT. However, the Commission has formed no views, nor made
recommendations, about the administrative arrangements with respect to the ADB and the Director of
Equal Opportunity in Public Employment. In relation to the ADB, the Commission is not able to assess



whether it plays a useful role and has made no specific inquiries in that regard. The Commission does
recommend that the ADA be amended so that its objects are clearly stated at the outset. However,
those objects will inevitably be pursued through specific procedural mechanisms, all of which centre on
the functions and powers of the President.

1.26 Further, the Commission is aware, informally, of various proposals for the establishment of a
Board or Commission which will incorporate in one body the important public functions relating to anti-
discrimination and equal opportunity and privacy. Accordingly, the Commission has not sought to make
any specific recommendations concerning the continued operation or structure of the ADB. In the draft
Bill which accompanies this Report, there is no specific reference to that body, although such a
reference could readily be included without requiring consequential amendments to other parts of the
proposals.

1.27 Inrelation to the Director of Equal Opportunity and Public Employment, the Commission has also
made no recommendations. The Director and her staff operate as a separate entity and, while their
objects are in part referable to the general grounds of discrimination, the Director does not receive or
investigate complaints nor take any other action similar to that of the President in the administration of
the ADA.

1.28 The Commission is of the view that the whole of Part 9A should be removed from the ADA and, if
the office of Director is to be maintained, the legislative provisions should be transferred to some other
legislation governing public employment, which may either be a separate Act or a part within the Public
Sector Management Act.

1.29 Again, the inclusion or omission of Part 9A in the ADA (and it is excluded from the draft Bill
attached to this Report) has no consequential effects in relation to other proposals.

1.30 As with the ADB, the Commission has undertaken no detailed inquiries to establish the
effectiveness of the Office of the Director and therefore makes no recommendation as to whether the
office should be preserved.

Other matters

1.31 Before concluding these general remarks in relation to the reference and the structure of the
Report and its recommendations, the Commission acknowledges that the gestation period of the Report
has been lengthy. One result has been that some matters to which the Commission gave careful
consideration were overtaken by statutory amendments made before the Report was completed. Whilst
the Commission has taken note of all these matters, it is conscious that the extensive consultation
process, which in part delayed the completion of this Report, did not cover a number of the changes
which have since been made to the ADA. However, the Commission is satisfied that the very extensive
submissions received from many individuals and community groups covered all relevant matters of
principle. Accordingly, it is satisfied that there is no need to delay completion of this exercise to allow for
further consultations.

CONCLUSION

1.32 The recommendations contained in this Report are largely a “package”. Each recommendation,
while not necessarily dependent on the implementation of other recommendations, complements and
facilitates others. They are designed to ensure that the ADA as a whole recognises the changes of the
past and is relevant for the future as an effective tool in combating discrimination. Piecemeal adoption or
legislative implementation without the provision of necessary training, information and resources will do
little to mitigate the difficulties the recommendations are designed to overcome. Accordingly, the
success of the recommendations in this Report will depend on the Government’s commitment to provide
the necessary resources for their implementation.

1.33 The Commission is appreciative of the continuing support from different Governments during the
process of review and is encouraged in making its recommendations in the belief that all Governments
of this State, since the time of the original reference, have been anxious to ensure that the ADA remains



an up-to-date and effective legislative mechanism for the protection of human rights in New South

Wales.
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REPORT 92 (1999) - REVIEW OF THE ANTI-DISCRIMINATION ACT 1977 (NSW)

2. Interaction with Commonwealth Laws

INTRODUCTION
2.1  The Anti-Discrimination Act 1977 (NSW) (“ADA”) does not exist in isolation. Its scope is both
limited and enhanced by the wider State and Commonwealth legal and constitutional framework within
which it operates.

2.2  This chapter considers the coverage of and relationship between the ADA and Commonwealth
anti-discrimination and industrial relations laws within the context of international human rights laws.

2.3  The Australian Constitution recognises two levels of government, Federal and State, both having
powers to make laws. Section 51(xxix) of the Constitution gives Parliament the power to make laws “for
the peace, order and good government of the Commonwealth with respect to” various enumerated
matters. One such matter is “external affairs” under which Commonwealth legislation has been enacted
in the field of equal opportunity and anti-discrimination to ensure that international obligations assumed
by Australia are given effect throughout the country.1 Section 51 (xxxv) gives the Commonwealth
Parliament the power to make laws with respect to “conciliation and arbitration for the prevention and
settlement of industrial disputes extending beyond the limits of any one State.” Under the power given
by this provision and s 51(xxix) the Commonwealth Parliament has enacted extensive legislation
governing the conditions of employment of many Australian employees. State Parliaments have also
made laws covering workplace relations.

2.4 A person who claims to have been discriminated against on a prohibited ground may in the area
of employment have rights under one or more of the following:

Commonwealth anti-discrimination laws;
State anti-discrimination laws;
Commonwealth industrial relations laws; and
State industrial relations laws.

25 The dual coverage of human rights at State and Commonwealth levels may give rise to
constitutional, procedural and administrative problems.

2.6  Australian constitutional law has developed a series of tests for resolving problems that arise
where both Commonwealth and State laws may apply to the same situation — with inconsistent
outcomes. This chapter considers the way in which these problems may be dealt with in relation to the
scope and application of the ADA and their potential relevance to the content of the ADA.

2.7 Relevant Commonwealth laws may fall into one of three categories:

laws relating particularly to discrimination;

laws dealing primarily with other topics but containing express anti-discrimination provisions — and,
in particular, industrial relations laws; or

laws of general application.

2.8 Each of these categories will be considered in turn. The chapter then deals with the potential
impact of Commonwealth laws on the ADA.



COMMONWEALTH HUMAN RIGHTS LAWS

2.9  The Commonwealth discrimination statutes currently in force are the:
Racial Discrimination Act 1975 (Cth);
Sex Discrimination Act 1984 (Cth);
Affirmative Action (Equal Employment Opportunity for Women) Act 1986 (Cth);
Human Rights and Equal Opportunity Commission Act 1986 (Cth); and
Disability Discrimination Act 1992 (Cth).

2.10 The Workplace Relations Act 1996 (Cth) (“WRA”), Commonwealth industrial relations legislation
which prohibits discrimination in employment, is also relevant. It will be considered in more detail below.

International context

2.11 A number of international instruments codify international human rights norms and establish
international standards for working conditions. Australia is a signatory to a number of these and the
Commonwealth anti-discrimination and industrial relations legislation embodies the Commonwealth
Parliament’s attempt to incorporate these international obligations into domestic law. The main sources
of standards relevant to equality and discrimination are the Conventions of the United Nations (“UN”)
and the International Labour Organisation (“ILO").

2.12 Since the Second World War, large numbers of such international instruments have been
formulated. This process was fostered by the adoption of the Charter of the United Nations in 1945 and
the Universal Declaration of Human Rights (“UDHR”) in 1948. The UDHR contains approximately 40
“rights”, which are the common standards of human rights to be attained by nations. A number of
international treaties, many of which have been ratified by Australia and incorporated as schedules to
the Commonwealth human rights legislation, contain binding obligations to implement these rights.2

2.13 A further development in the area of human rights is Australia’s accession to the First Optional
Protocol to the International Covenant on Civil and Political Rights (“ICCPR") in December 1991. This
Protocol allows Australian residents to complain to the United Nations Human Rights Committee about a
breach of fundamental human rights standards.3

2.14 The States are not entities that have international legal personality: only the Commonwealth has
this, so only the Commonwealth is involved in the negotiation and adoption of international instruments.
Nevertheless, States may wish, or accept an obligation (not of course legally enforceable), to enact laws
that reflect international norms.

Race

2.15 The Racial Discrimination Act 1975 (Cth) (“RDA") ratifies the international Convention on the
Elimination of All Forms of Racial Discrimination 1965 (“CERD”) which entered into force on 2 January
1969.

2.16 Under the RDA it is unlawful for a person to do any act involving a distinction, exclusion,
restriction or preference based on race, colour, descent or national or ethnic origin which has the
purpose or effect of nullifying or impairing the recognition, enjoyment or exercise, on an equal footing, of
any human right or fundamental freedom in the political, economic, social or any other field of public
life.4 Both direct and indirect forms of discrimination are prohibited.5



2.17 In addition to the broad prohibition contained in s 9, the RDA also contains specific prohibitions
against discrimination in certain areas. Persons of a particular race, colour or national or ethnic origin
have the right to be free from discrimination on the basis of that attribute in:

access to places and facilities,% land, housing and other accommodation;’
provision of goods and services;8
the right to join trade unions;? and

in employment.10

2.18 1t is also unlawful for a person to publish or display, or cause or permit to be published or
displayed, an advertisement or notice that could reasonably be understood as indicating an intention to
contravene the RDA.11 Part lIA of the RDA prohibits offensive behaviour based on racial hatred in a
public place.

2.19 Exceptions in the RDA are limited to matters such as providing a “special measure”, 12
charitable benefits,13 employment in certain circumstances on a ship or aircraft,14  shared
accommodation1® and offers of employment in a private home.16

2.20 The RDA binds the Crown in right of the Commonwealth and of each of the States and
Territories.1? The RDA states that it is not intended to exclude or limit the operation of a law of a State
or Territory that furthers the objects of the Convention and is capable of operating concurrently with the
RDA.18

Sex

2.21 A principal object of the Sex Discrimination Act 1984 (Cth) (“SDA”) is to give effect to certain
provisions of the Convention of the Elimination of All Forms of Discrimination Against Women 1979
(“CEDAW?") which entered into force on 3 September 1981.

2.22 The SDA prohibits direct and indirect discrimination on the grounds of sex, 19 marital status,20
family responsibilities21 and pregnancy and potential pregnancy.22 Sexual harassment is also
expressly prohibited.23 It is an offence to publish or display or cause or permit publication or display of
an advertisement that could reasonably be understood as indicating an intention to breach the SDA.24
Discriminatory requests for information are also prohibited.25

2.23 Where the Sex Discrimination Commissioner receives a complaint alleging that a person has
done a discriminatory act and that act occurred in the course of conduct covered under an award or
certified agreement, within the meaning given to those expressions by the WRA, and it appears to the
Commissioner that the act is discriminatory, the Commissioner must refer the award or agreement to the
Australian Industrial Relations Commission (“AIRC”). However, it should be noted that this provision
appears to have been used extremely rarely, so its value must be questioned. Furthermore, the WRA
(and, indeed, the State industrial relations legislation) generally applies only to those workers who are
governed by awards and it appears that the number of employees covered by awards is currently in
decline.26

2.24 Discrimination on the basis of sex, marital status, pregnancy or potential pregnancy is prohibited
in the areas of work,2/ education,28 provision of goods, services and facilities, 29 accommodation,30
Iand,31 clubs32 and in the administration of Commonwealth laws and programs.33 It is unlawful for an
employer to discriminate against an employee on the ground of the employee’s family responsibilities by
dismissing the employee.34



2.25 A number of exceptions to the prohibitions reflect the public/private dichotomy of discrimination
law.3% Other exceptions attempt to further the objectives of the SDA in recognising the need for special
measures.36

2.26 The SDA is limited in its application to the States because it relies primarily on powers such as
the external affairs and trade and commerce powers in the Constitution for its validity,37 for example, to
give effect to certain provisions of the CEDAW.38 As this convention only applies to women, the SDA
only applies to men where another “head” of constitutional power is relied upon. For example, a man
who is employed in interstate trade and commerce, and is discriminated against on the basis of sex,
may have access to rights under the SDA.39

Disability

2.27 The objects of the Disability Discrimination Act 1992 (Cth) (“DDA”) are to eliminate, as far as
possible, discrimination against persons on the ground of disability in certain areas of public life, to
ensure equality before the law and to promote recognition and acceptance within the community of the
universal application of fundamental human rights.40

2.28 The DDA prohibits direct and indirect discrimination on the basis of disability, broadly defined.41
Discrimination is also prohibited on the grounds that a person with a disability possesses a palliative or
therapeutic device or an auxiliary aid, or is accompanied by an interpreter, reader, assistant or carer,
guide dog etc.42 For reasons that are discussed in the next chapter, a limited obligation is imposed on,
for example, employers and service providers to accommodate disabilities.

2.29 Disability discrimination is prohibited in the areas of work, 43 education, 44 access to
premises,45 provision of goods, services and facilities,46 accommodation,47 Iand,48 clubs and
incorporated associations, 49 sport,50 and administration of Commonwealth laws and programs.5l
Discrimination involving harassment is prohibited in employment, education and the provision of goods
and services.52 Discriminatory requests for information®3 and discriminatory advertisements®4 are
also prohibited.

2.30 A number of exceptions in the DDA attempt to ensure that people with disabilities are afforded
equal opportunity. However, this limited duty to accommodate disabilities does not apply if to do so
would cause the other party “unjustifiable hardship".55 Exceptions based on the public/private
dichotomy are also present in the DDA.56

2.31 The DDA binds the Crown in right of the Commonwealth and of each of the States.®’/ The DDA
states that it is not intended to exclude or limit the operation of a law of a State or Territory which is
capable of operating concurrently with the Act.58 The DDA also provides that where a person has
made a complaint under a State or Territory law in relation to an act of disability discrimination, they are
not entitled to make a claim under the Federal law in respect of the same act or omission.

COMMONWEALTH INDUSTRIAL RELATIONS LAWS

2.32 The second category of Commonwealth laws requiring consideration are those dealing with
industrial relations. These are important at both a practical and a theoretical level. At the practical level,
the Anti-Discrimination Board (“the ADB") has consistently reported that between one half and two thirds
of all inquiries and complaints received by it over the years relate to the area of employment.59

2.33 The principal Commonwealth legislation is the WRA. It includes among its principal objectives
the achievement of anti-discrimination principles as well as assisting employees to balance their work
and other responsibilities effectively through the development of mutually beneficial work practices. The
Act is intended to encourage employers to respect and value the diversity of the work force by helping to
prevent and eliminate discrimination on the basis of race, colour, sex, sexual preference, age, physical
or mental disability, marital status, family responsibilities, pregnancy, religion, political opinion, national
extraction or social origin.60



2.34 In addition, the AIRC established under the WRA is required, in the performance of its functions,
to take account of the principles embodied in the RDA, the SDA and the DDA, insofar as such principles
relate to discrimination in relation to employment.61 Those principles are, therefore, at the very least
relevant considerations to be taken into account by the AIRC in carrying out its general functions of
preventing and settling industrial disputes.

2.35 At a third level of specificity, the WRA makes detailed provision in relation to both substantive
grounds and procedural matters relating to the termination of employment.62 In this context, specific
reference is made to particular grounds upon which employment must not be terminated. The objective
of the unlawful termination of employment provisions is to assist in giving effect to the Discrimination
(Employment and Occupation) Convention (“ILO Convention 111") and the Family Responsibilities

Convention.63
Termination of employment on discriminatory grounds

2.36 The WRA specifically prohibits termination of employment on the grounds of race, colour, sex,
sexual preference, age, physical or mental disability, marital status, family responsibilities, pregnancy,
religion, political opinion, national extraction or social origin.64 Other grounds include membership or
non-membership of a trade union and filing a complaint against an employer involving an alleged
violation of law.6°

2.37 These grounds are clearly more extensive than those contained in the Commonwealth human
rights laws referred to above. Further, the grounds of sexual preference, age and physical or mental
disability are not expressly referred to in the ILO Convention 111. These grounds were specifically

referred to in the previous Industrial Relations Act 1988 (Cth),66 as were certain other Conventions and
recommendations which were identified as falling within those to which the 1988 Act was said to give
effect. The WRA now relies upon other bases of constitutional power, perhaps indicating some
nervousness on the part of the Commonwealth as to the constitutional basis for some of the grounds.67

Exceptions to unlawful termination on discriminatory grounds

2.38 It is not unlawful for a matter listed in s 170CK(2)(f) (“discriminatory grounds”) to be a reason for
terminating employment if the reason is based on the inherent requirements of the particular position

concerned.®8 Nor is it unlawful to terminate upon discriminatory grounds the employment of a member
of staff of an institution that is conducted in accordance with the doctrines, tenets, beliefs or teachings of
a particular religion or creed, if the employer terminates the employment in good faith to avoid injury to

the religious susceptibilities of adherents of that religion or creed.59

2.39 Excluded by regulation from both unlawful and unfair termination provisions are:
employees engaged under a contract of employment for a specified period of time;
employees engaged under a contract of employment for a specified task;
an employee serving a pre-determined period of probation or a qualifying period of employment of
not more than three months unless a longer period is reasonable having regard to the nature and
circumstances of the employment;
a casual employee engaged for a short period;

trainees; and

non-award employees who earned more than $64,000 (as indexed) in the previous year.70



IMPACT OF COMMONWEALTH LAW ON THE ADA

2.40 Whilst concerns about the extent of Commonwealth legislative power may limit the coverage of
anti-discrimination laws which operate nationally, similar problems do not arise with the ADA because of
the broad law-making power which the New South Wales Constitution gives to the State parliament. The
ADA prohibits discrimination on the grounds of race, sex, marital status, disability, homosexuality, age,
and also prohibits vilification on the grounds of race, homosexuality and HIV/AIDS. It applies in the area
of employment, but also in other areas, such as the provision of accommodation, goods and services
and education.

2.41 Problems may arise where the ADA applies to circumstances also covered by Commonwealth
laws, such as discrimination on the grounds of sex, race and disability. Other considerations relate to
procedural and administrative arrangements.

Inconsistency in general

2.42 Inconsistency between Commonwealth and State laws inevitably occurs in any federal system.
This problem is resolved by s 109 of the Commonwealth Constitution which provides that, in the event of
inconsistency between otherwise valid Commonwealth and State laws on a given subject matter, the
Commonwealth law prevails. Despite the seemingly practical nature of the section, the High Court has
frequently had to consider the question of when laws are inconsistent, that is, where concurrent

operation of Commonwealth and State laws was not possible.71
2.43 In general terms, Commonwealth and State laws will be inconsistent if:
it is not possible for a person to obey both laws at the one time;’2 or

the courts find that the Commonwealth Parliament intended to “cover the field”, that is, to provide a
body of law which would operate to the exclusion of State laws.”3

2.44 One way of dealing with this problem, in the anti-discrimination arena, has been for the
Commonwealth anti-discrimination legislation to specifically provide that the Parliament does not intend
to cover the field to exclude State laws that are capable of operating concurrently with the
Commonwealth laws.’4

2.45 Inconsistency can arise where State law extends Commonwealth law. State legislation may go
further than the Commonwealth legislation by taking a provision beyond the scope of the Convention on
which the relevant Commonwealth enactments are based or may go beyond the Commonwealth Act but
not beyond the Convention. There will be no inconsistency in the former case, but there is a possibility
of inconsistency in the latter. For instance, s 44 of the SDA allows the Sex Discrimination Commissioner
to grant an exemption of up to five years from a specified provision of the SDA. The purpose of that
section is to enable conduct which would otherwise be unlawful, to be engaged in lawfully, upon
conditions if necessary. A provision of a State law which would render the exemption nugatory is directly
inconsistent with the Commonwealth provision and would also not be capable of operating concurrently.

2.46 Inconsistency may also arise where State law is less extensive than the Commonwealth law. In
certain instances, the State law does not define as unlawful that which is unlawful discrimination under
Commonwealth legislation. For instance, the ADA does not apply to discrimination in employment where
the number of persons employed does not exceed five (except on the ground of race, age or sexual
harassment) or where employment is in a private educational authority. There is no “small business”
exception under the Commonwealth Acts. Section 38 of the SDA does provide a partial exemption in
relation to private educational authorities but it is limited to religious educational institutions. The ADA
makes no distinction between religious and non-religious private schools and there is no requirement
that the discriminatory act be justified by reference to doctrine, philosophy or creed as is the case under
the SDA. Thus, discrimination by a private English College may be unlawful under the SDA but not
under the ADA.



Commonwealth human rights laws

2.47 Inconsistency between State and Commonwealth human rights legislation has arisen in two
cases.”® The first, Viskauskas v Niland,”® concerned the possibility of parallel complaint and
investigation under the RDA and the ADA in relation to an allegation of racial discrimination in the
provision of goods and services. The High Court held that there was clearly an inconsistency in respect
of that subject matter as “the two legislatures have legislated upon the same subject, and have
prescribed what the rules of conduct will be and (if it matters) the sanctions imposed are diverse”.””

That being so, the State law was invalid to the extent of the inconsistency.

2.48 In response to that decision of the High Court, the RDA was amended to provide that it “is not
intended, and shall be deemed never to have been intended, to exclude or limit the operation of a law of
a State or territory”.78 That provision, by itself, was held to be ineffective to overcome the invalidity
which had arisen as a result of the operation of s 109 of the Constitution.

Lack of equal operation

2.49 When legislating under the external affairs power, the Commonwealth must ensure that laws
giving effect to treaty obligations are uniform in their operation within the States. The majority judgment
of the High Court in Viskauskas stated that:

[tlhe Commonwealth Parliament has chosen the course of itself legislating to prohibit
racial discrimination and having done so it can only fulfil the obligation cast upon it by the
Convention if its enactment operates equally and without discrimination in all the States of
the Commonwealth. It could not, for example, admit the possibility that a State law might
allow exceptions to the prohibition or might otherwise detract from the efficacy of the
Commonwealth law.”9

2.50 It has been argued that, by attempting to preserve the operation of State anti-discrimination
legislation, the Commonwealth is thereby providing Commonwealth laws which do not necessarily have
equal operation. Such a law might therefore be invalid.80

2.51 If this argument were thought to be correct, the only consequence for the State would be to
provide an additional reason to ensure that State laws were available to fill any gap which might arise in
Commonwealth laws. The Commission is not, however, inclined to place much weight upon this aspect
of the matter as it does not consider the argument in favour of invalidity of the Commonwealth law to be
persuasive. The views expressed by the High Court in Viskauskas appear to flow from the fact that the
head of Commonwealth power relied upon to support the RDA was external affairs: that power would
not allow the Commonwealth to make laws generally with respect to racial discrimination, but only laws
dealing with that subject matter for the purpose of giving effect to an international Convention. It would
be inconsistent with that purpose to allow for differential operation of a statute within Australia. On the
other hand, where the Convention imposes an obligation upon signatories to protect human rights within
their boundaries, there is no reason why the existence of Commonwealth legislation to give effect to that
Convention should preclude State laws operating to similar effect or in a manner which would extend the
protection provided by Commonwealth law.

Procedural issues

2.52 All inquiries under the RDA, the SDA and the DDA are conducted by the Human Rights and
Equal Opportunity Commission (“HREOC"). At present the HREOC's determinations are not binding on
the parties other than the Commonwealth. An amendment made in 1992 provided a procedure which
allowed a determination to take effect as an order of the Federal Court but, in the Brandy case,81 the
High Court held that the HREOC, because it is not a judicial body, lacks the constitutional power to
determine disputes finally. As the new procedure involved the exercise of Commonwealth judicial power
by a body which was not a court, in contravention of the Constitution, the 1992 amendments were
declared invalid and the former arrangements still apply. If a party does not comply with a determination,
proceedings must be instituted in the Federal Court, involving a re-hearing of the matter. The ADA has



an obvious procedural advantage in this area because the Equal Opportunity Tribunal82 can make
binding orders.

2.53 Legislation has been introduced into the Commonwealth Parliament which will reform the
functions and structure of HREOC in response to the Brandy decision. The hearing functions of HREOC
will be dealt with by a Human Rights Registry within the Federal Court of Australia. Under the scheme,
complaints will continue to be lodged, investigated and conciliated by HREOC. Matters which cannot be
conciliated will be heard and determined by the Federal Court.

Administrative issues

2.54 In many cases a complainant must choose to proceed under State or Commonwealth anti-
discrimination legislation where disability, race or sex discrimination is alleged. Sometimes, there may
be distinct advantages in bringing an action under Commonwealth Iegislation.83 A complainant who
pursues a claim under the ADA is not entitled to lodge a subsequent claim under the Commonwealth
legislation in respect of the same subject matter,84 Dbut the legislation does not expressly preclude
unsuccessful claimants under the Commonwealth legislation from subsequently pursuing their claims
under the ADA.

2.55 Where a choice of jurisdiction must be made, officers of HREOC or the ADB can do no more
than outline the relevant provisions of the respective Acts leaving the complainant with what may be a
difficult choice. The Commission received submissions from advocacy and interest groups who also
mentioned the difficulties they faced when their constituents ask for advice as to which jurisdiction is
preferable.85 In practice, the most frequent problems with choice of jurisdiction to date have arisen in
the sex discrimination area with employees in private enterprise.

2.56 Choice of jurisdiction is particularly problematic because of the lack of any co-operative
arrangements between the two administering agencies, namely HREOC and the ADB. Until 1991, an
agreement between the President of the ADB and the Commonwealth Attorney General appointed the
President as agent of HREOC to receive and investigate complaints under the Commonwealth
legislation. This arrangement was designed to achieve “one-stop shopping”. The objectives of the
arrangement were to:

provide the public with one point of contact for advice and for the handling of complaints, and thus
relieve the complainant of having to decide which agency or law is more appropriate;

facilitate the efficient handling of complaints and avoid the duplication of existing services in the
State;

avoid demarcation disputes between agencies, where a complaint could be made under both
Commonwealth and State laws; and

provide administratively effective and economical procedures.

2.57 The co-operative arrangements terminated on 30 June 1991. The reasons given for this were
that the HREOC's central office was based in Sydney, the concept of “one stop shopping” did not really

exist, and the Commonwealth could achieve considerable cost savings by terminating the agreement.86

2.58 The Commission’s Discussion Paper87 raised the issue of whether a form of co-operative
Federal arrangements should be adopted in New South Wales, and whether there are other appropriate
administrative and legislative arrangements by which the responsibility of protecting human rights can
be shared efficiently between State and Commonwealth bodies, overcoming the problems caused by
the need to choose between Commonwealth and State legislation.

2.59 Many submissions suggested that a common reception point for complaints is critical for any
workable scheme of case management and co-operation between the State and Commonwealth
agencies handling anti-discrimination law.88 At such a reception point, a complainant may be advised



about procedural differences between the laws and factors likely to exclude the application of either
State or Commonwealth law, such as jurisdictional problems or the extent of particular exceptions. The
ADB articulated its preferred position as a co-operative arrangement with the Commonwealth, with the
ADB being appointed as an agent for HREOC.89 Once the Human Rights Registry of the Federal Court
of Australia is established, there may also be advantages in linking that registry to any co-operative
arrangements.

2.60 The Commission considers that the arguments for regular, consistent interaction between the
State and Commonwealth agencies to alleviate the problems of choice of jurisdiction faced by
complainants are compelling. This would involve re-establishing co-operative arrangements between the
ADB and HREOC. An alternative option may be to establish a source of advice and assistance for
complainants that is independent of both Commonwealth and State agencies.

Recommendation 1

Seek to formalise co-operative arrangements between the ADB and HREOC,
whereby the ADB is appointed as an agent for HREOC and provides a common
reception point for complainants, similar to the arrangement which existed until
1991.

Draft Anti-Discrimination Bill 1999: cl 128(3)
Other Commonwealth laws

2.61 There are many areas in which the ADA currently operates which are also the subject of
Commonwealth regulation by statutes which do not expressly refer to equal opportunity or anti-
discrimination principles. Again, provisions in the ADA may be inoperative as a result of inconsistency
with the Commonwealth law either because of a direct collision between the two laws or because the
Commonwealth law was intended to cover the field within which it operated to the exclusion of all State
laws.

2.62 Where the Commonwealth law covers a specific field of activity, it is less likely that an intention
will be found to exclude the operation of State laws not specifically directed to the same area of activity.
Thus a specific Commonwealth law relating to business activities is likely to be regulated against the
general background of contract law and will not be inconsistent with, nor preclude the operation of, State
laws governing contracts, unless there is a direct inconsistency.

2.63 In respect of the ADA, this problem has arisen in the context of life insurance. Thus, in the mid
1980s, a person was refused a premium waiver benefit by the AMP Society on the ground of his
blindness. He complained under the ADA alleging disability discrimination. The AMP Society challenged
the validity of the State law, asserting that the Life Insurance Act 1945 (Cth) expressed legislative
intention to permit life insurance companies to determine the risks they would cover and the conditions
on which they would cover those risks on the basis of actuarial advice and in a manner which would
allow them to adopt such prudential practices as they thought fit. The High Court upheld the argument of
the Society and found the prohibition on discrimination based on physical impairment in the ADA to be
invalid.90

2.64 It is neither necessary nor possible for the purposes of this chapter to consider all
Commonwealth laws which might potentially conflict with the ADA.

Inconsistency: human rights law

2.65 The amendments introduced in 1983 into the RDA to permit the operation of State and Territory
laws which were consistent with the Federal law was in the following form:



6A(1) This Act is not intended, and shall be deemed never to have been intended, to
exclude or limit the operation of a law of a State or Territory that furthers the objects of the
Convention and is capable of operating concurrently with this Act.

2.66 Similar provisions have since been included in the SDA and the DDA.91 Since that amendment
was made to the RDA, there has been no further challenge in the High Court to the operation of the
ADA, nor of other State and Territory anti-discrimination laws. It may be assumed, therefore, that in so
far as the ADA reflects the objects and terms of the relevant Conventions on which the Federal laws are
based, the ADA will continue to have valid concurrent operation. The issues requiring attention are
whether the ADA is effective to the extent that it provides more limited protection on the one hand and to
the extent that it provides greater protection on the other hand.

2.67 Limitations can occur in a number of ways. For example, the ADA does not prohibit sex
discrimination in relation to employment, where the employer has less than five employees.92 There is
no such limitation in the SDA. A somewhat different limitation arises in relation to relief available for
contravention of the State and Commonwealth laws. Thus, where damages are claimed, a complainant
under the ADA is not entitled to recover damages exceeding $40,000.93 There is no such limitation
under the SDA.

2.68 There are two ways of viewing such limitations in the ADA. First, it may be argued that the
limitations are inconsistent with the Commonwealth law and an area of invalidity therefore arises.
Whether the invalidity would be limited to the provision itself, or would infect other parts of the ADA,
would depend upon questions of severability. The alternative approach is to view the ADA not as
inconsistent with the SDA, but as providing partial relief which, to the extent that such relief is provided,
is consistent with the objects of the Convention.

2.69 The Commission considers the latter approach to be more likely to be accepted by the courts.
Although the former approach might provide greater protection under State laws in relation to unlawful
discrimination, serious levels of uncertainty would arise depending upon whether the inconsistent
provision were severable or not. Thus, in relation to damages awards, a court might have difficulty in
striking down the limitation on awards by itself, as the limitation in part reflects the nature of the Tribunal
in which jurisdiction is vested. The court might well not be satisfied that Parliament would have been
happy to provide an unlimited jurisdiction to a Tribunal whose status and expertise fell short of the only
body with such jurisdiction in New South Wales, namely the Supreme Court. Further, there appears to
be no reason to find that exceptions in a State law which do not appear in a Commonwealth law are
invalid. Whilst it would be relatively simple to rule that the exception was inoperative, there are other
forms of inconsistency which could not be so readily dealt with. For example, the New South Wales
Parliament might decide that the ADA should deal with sex discrimination, but not in the important area
of employment. So long as the provisions in other areas were consistent with the SDA, there would be
little reasons for striking down those provisions simply because the SDA provided protection in an
additional area.

2.70 Accordingly, the Commission is of the view that the State law can validly operate concurrently
with Commonwealth law except to the extent that there is a direct collision between a permission and a
prohibition. There would be direct inconsistency if, for example, the ADA expressly provided that
discrimination on the ground of sex was lawful in workplaces with less than five employees. The
Commonwealth laws should therefore be given careful consideration to ensure that such direct
inconsistency does not arise.

Duplication

2.71 Whilst the ADA may validly overlap with Commonwealth law in the area of human rights, there is
a separate question as to whether such duplication is desirable. If in truth there were total uniformity
between State and Federal laws, that would tend to raise legitimate questions as to the desirability of
maintaining a dual system. That is not in fact the case, however, for a number of reasons. First, the ADA
applies in relation to numerous grounds of discrimination which are not available under Commonwealth
law. To remove particular grounds, including the central or core grounds of race and sex would make



the ADA piecemeal and would not give a clear message to the community as to the unacceptability of
discrimination on these important grounds which would violate human rights principles.

2.72 Secondly, in key respects, the ADA predated Commonwealth laws. To remove important areas
simply because the Commonwealth has now legislated would also tend to lead to confusion in the public
mind as to the commitment of the State legislature to protecting citizens against violations in key areas
of human rights. The practical difficulties would not end there: to be consistent, the State legislature
would have to withdraw protection in any area in which Commonwealth protection became available and
would also have to remain vigilant to reinstate protection in areas where Commonwealth laws were
declared invalid or were repealed. As repeal can occur by implication as well as by express provision in
a statute, this task would give rise to considerable administrative, as well as legislative, inefficiency.

2.73 Thirdly, at an administrative level, there are pragmatic reasons for ensuring that State bodies and
tribunals can continue to monitor violations in key areas of race, sex and disability discrimination. In
addition, there are procedural benefits to the public in having State tribunals available, particularly since
the High Court held that HREOC is not able to make binding decisions in relation to complaints.94
There is no guarantee that Commonwealth agencies, burdened with a greatly increased case load,
would be able to cope effectively with complaints in key areas.

2.74 As the Commonwealth legislation is clearly intended to co-exist with State laws, the proper goal
for the State is to ensure that its laws provide comprehensive and effective protection to its citizens,
whilst ensuring that confusion arising from inconsistency between Commonwealth and State laws and
administrative difficulties arising from the dual system are both minimised. These principles will inform
the recommendations which appear in subsequent chapters.

Industrial relations laws

2.75 Because the area of employment is a critical area for the operation of discrimination laws,
questions of inconsistency between industrial law and discrimination law arose soon after the
commencement of the anti-discrimination legislation. The leading case involved a complaint by a woman
that she was refused employment by Ansett Transport Industries as a pilot on the ground of her sex.
Ansett argued that decisions by it as to who it would employ as pilots were made under a
Commonwealth industrial award and that the provisions of the award (which said nothing about equal
opportunity or discrimination) were inconsistent with the prohibition of sex discrimination contained in the
Equal Opportunity Act 1977 (Vic). The High Court held that there was no inconsistency between the
award and the State law because the provisions of the award, which were in quite general terms, should
be read subject to the general laws, including relevant State laws. 95

2.76 Whilst the State law survived the challenge in that case, warnings were sounded by two
members of the Court (Justices Mason and Wilson) each of whom was concerned that the grievance
procedures in relation to dismissals might give rise to inconsistency, although no such question arose in
the particular circumstances then before the Court. Since that time, it has become common for
Commonwealth awards to contain specific provisions relating to discrimination in relation to
employment, terms and conditions of employment and dismissal. This process significantly increased
the danger that State laws would cease to have effect in areas covered by Commonwealth industrial
awards. In its original form, the ADA excepted from its prohibitions things done in compliance with,
amongst other things, industrial awards. Accordingly, the potential for a Commonwealth award to
override a State Act was consistent with the ADA’s own exception in relation to State awards.96
However, that exception was removed in 199497 and there have been continuing extensions of anti-
discrimination principles now found not merely in awards, but in industrial relations laws themselves.

Commonwealth industrial relations law

2.77 Federal awards are not themselves Federal laws, but they obtain their force and effect for the
purposes of s 109 of the Constitution from the legislation under which they are created. Thus, the
Conciliation and Arbitration Act 1904 (Cth) contained a specific provision providing that awards made
under it prevailed over State law.98 That provision has been continued in more recent legislation,



although there is now a qualification which will limit the invalidity of the State law to inconsistency arising
from a direct collision and will prevent invalidity where there may have been an intention to cover the
field.

2.78 Section 152 of the WRA states:

(1) Subject to this section, if a State law or a State award is inconsistent with, or deals
with a matter dealt with in, an award the latter prevails and the former, to the extent
of the inconsistency or in relation to the matter dealt with, is invalid.

(1A) If a State law provides protection for an employee against harsh, unjust or
unreasonable termination of employment (however described in the law), subsection
(1) is not intended to affect the provisions of that law that provide that protection, so
far as those provisions are able to operate concurrently with the award.

2.79 Section 152(1A) was not present in the former Industrial Relations Act 1988 (Cth). The section
has already been amended since its enactment in 1996.99 The Explanatory Memorandum to the
original Workplace Relations and Other Legislation Amendment Bill 1996, which introduced the section,
states that the provision was included:

because some Federal system employees have been denied access to State unfair
dismissal remedies on the basis that award clauses dealing with termination, change and
redundancy “cover the field” to the exclusion of a State remedy. This amendment allows
these Federal system employees to utilise any access to State remedies provided for
them by a State law or award.

2.80 The Explanatory Memorandum to the amending legislation states that:

This provision was intended to ensure that an employee covered by a Federal award ...
would not be prevented from applying for an unfair dismissal remedy under a State law,
solely because of the existence of a termination of employment provision in their federal
award or agreement. However, it is considered that this provision might have the
unintended consequence of rendering employers covered by federal awards subject to
other State provisions on termination of employment, for example in relation to severance
pay or redundancy consultation.

2.81 Whilst the original Explanatory Memorandum refers to an employee’s ability to “utilise any access
to State remedies"100 it may be argued that s 152 is directed at the concurrent operation of State
industrial relations legislation and does not contemplate anti-discrimination legislation.

2.82 The Commission considers that there is little force in that argument because the legislation is
beneficial and is therefore likely to be given a broad, rather than a restrictive interpretation. However, the
possibility that the scope of any State legislation, including the ADA, may be limited by the operation of s
109 of the Constitution must always be a relevant consideration.

2.83 Further, whether s 152 will allow the ADA to operate in respect of these complaints may also
depend upon whether it can be said that the ADA “provides protection for an employee against harsh,
unjust or unreasonable termination of employment (however described in the Iaw)”.101 It is arguable
that the breadth of this provision means that it would cover anti-discrimination legislation.

2.84 Even if s 152(1A) does contemplate the concurrent operation of State anti-discrimination
legislation, however, it might still be arguable that the State law is directly inconsistent with the WRA.
While it was not necessary for the final decision, the Full Bench of the Industrial Relations Commission
of NSW observed in relation to the question of inconsistency between State and Commonwealth
industrial relations law, in the context of s 152 of the WRA:



[gliven that, generally speaking, two tests of inconsistency between Commonwealth and
State laws have developed — “cover the field” ... and “direct” inconsistency ... sub-s (1A),
as the parties and interveners have accepted, removes any possibility of conflict
according to the “cover the field” approach; and that was so even though, certainly on one
view, the Commonwealth Act in respect of termination of employment and remedies in
relation thereto is wide and comprehensive in its scope ...

Nevertheless, a conflict arising between particular aspects of the relevant Commonwealth
and State laws may still occur in terms of direct inconsistency or collision.102

2.85 The Industrial Relations Commission concluded that direct inconsistency between Commonwealth
and State laws cannot be eliminated by a Commonwealth statute asserting an intention not to be
inconsistent with a State law. In deciding whether there is direct inconsistency, detailed attention to the

respective provisions in a comparative sense is required.103
Awards and other anti-discrimination provisions

2.86 The WRA provides that in the performance of its functions, the AIRC must take account of anti-
discrimination principles embodied in Commonwealth law.104 The AIRC must also take account of the
Family Responsibilities convention105 and must convene a hearing in relation to an award or
agreement upon referral by the Sex Discrimination commissioner.106 |f discrimination is found, the
AIRC must remove the discrimination by setting aside the terms of, or varying, the award or
agreement.107 In certain circumstances, upon application by the Sex Discrimination Commissioner, an
employee or a trade union, the AIRC may make orders to ensure that there will be equal pay for work of
equal value.108

2.87 Australian Workplace Agreements (“AWAs”) between an employer and an employee must
include provisions relating to discrimination. In their absence, such provisions will be implied.109 Any
dispute concerning the discrimination provisions in the AWA must be processed initially under the
dispute resolution procedure in the AWA. In addition, the provisions state that they do not allow any
treatment that would otherwise be prohibited by anti-discrimination provisions in applicable
Commonwealth, State or Territory Iegislation.110

2.88 Certified agreements must satisfy a “no disadvantage test” which asks whether the approval or
certification would result, on balance, in a reduction in the overall terms and conditions or employment of
employees under a relevant award or any other relevant law.111 The AIRC must refuse to certify an
agreement if it thinks a provision discriminates against an employee on discriminatory grounds, subject
to exceptions.112

2.89 The freedom of association provisions of the WRA prohibit discrimination between union
members and non-union members. Thus, discrimination on the ground of trade union activity is
introduced into New South Wales in the absence of such a ground in the ADA. Where, on application
from a person bound by a Commonwealth industrial agreement or award, the AIRC is satisfied that the
agreement or award contravenes the freedom of association provisions of the WRA, the AIRC must

make appropriate variations so as to remove the objectionable provisions.113
APPLICATION TO THE COMMONWEALTH

2.90 There is a further question which arises in this context, namely the application of the ADA to the
Commonwealth itself and its authorities and instrumentalities. Where these bodies operate or conduct
business in New South Wales, they will be subject to New South Wales laws of general application, in
the absence of any inconsistency between those laws and a relevant Commonwealth law, such as that
establishing the Commonwealth body.114 Such a result may be achieved either by an express
statement in the State Act indicating that it binds the Crown in right of the State and in all other
capacities, within the limits of the power of the State Parliament, or it may be achieved by the operation
of s 64 of the Judiciary Act 1903 (Cth).115



291 Two matters have relevance in relation to the operation of a State law such as the ADA. First,
there is a question whether, as a matter of statutory construction, the law does apply to the
Commonwealth and Commonwealth bodies. It used to be the case that a relatively inflexible
presumption applied that, in the absence of express words or necessary implication, the Crown was not
bound by the State Act in any capacity.116 That presumption was held to apply both in relation to the
Crown in right of the legislating polity and in relation to the Crown in respect of any other polity. More
recently, that inflexible rule has been abandoned in favour of an approach which takes into account a
range of matters, including the subject matter of the statute, its terms, its general purpose and effect and
the activities of the executive government which would be affected were it to have application.117 The
uncertainty of these approaches is, however, overcome by express words indicating that the Act intends
to bind the Crown in all aspects.

2.92 The second question is whether that is a proper coverage for the ADA. The arguments in favour
of such a result are themselves arguments which appeal to basic human rights, namely that so far as
possible all individuals should be treated equally before the law. The protections available to individuals
for example, in areas of employment, should not depend upon the identity of the employer. Further, the
underlying concerns of the ADA are to provide protection in relation to fundamental human rights, a
concern which is reflected in equivalent Commonwealth legislation to the extent that Commonwealth
Constitutional power permits. Accordingly, there is consistency with that common purpose in seeking to
ensure that the Commonwealth and its bodies and authorities are subject to the ADA. Finally, in areas
where the Commonwealth has legislative power, it may exclude the operation of a State Act, if it
considers that appropriate: the Commonwealth need not be subject to a State Act in any area where it
deems such coverage inappropriate.

2.93 Accordingly, the Commission is satisfied that the ADA should be expressed to bind the Crown,
not only in the right of the State, but in all other respects so far as the legislative authority of the State
Parliament permits.

Recommendation 2

The ADA should expressly state that it binds the Crown in right of the State and in
all other capacities so far as the legislative authority of the State Parliament
permits.

Draft Anti-Discrimination Bill 1999: cl 6
CONCLUSIONS

2.94 Any changes to the ADA should take account of relevant principles contained in international
Conventions and other instruments to which Australia is a party and to similar principles contained in
Commonwealth laws. Such provisions have legal consequences, whether directly or indirectly, for all
people living in New South Wales. In the course of considering possible reform of the ADA, the
Commission has also paid attention to analogous legislation in other States and Territories of Australia
and in overseas jurisdictions which embrace or reflect the historical tradition of the common law.

2.95 The direct legal significance of Commonwealth laws arises from the operation of s 109 of the
Constitution which provides that Commonwealth laws prevail over State laws in areas where both have
legislative power and in circumstances where there is inconsistency between the laws. There being
Commonwealth laws which address issues of discrimination, it is necessary to ensure, so far as
possible, that the ADA will not intrude into areas in which it would not be effective. However, the
Commission is satisfied that the present form of Commonwealth laws effectively permits the concurrent
operation of State laws. Further, the Commission is satisfied that it is neither necessary nor appropriate
for the State to withdraw from areas where Commonwealth legislation operates. No other State or
Territory in Australia appears to have taken a contrary view on this matter.



2.96 While the Commission is mindful of the need to maintain both legislative consistency and
administrative co-operation to ensure that the benefits of the dual system are not outweighed by the
disadvantages which can arise from it, the Commission’s recommendations must be restricted to the
former area, namely legislative consistency. Accordingly, this principle will inform the specific
recommendations made in the ensuing chapters.

2.97 In this chapter it has been noted that inconsistency may arise in relation to Commonwealth laws
which do not themselves expressly address discrimination as an issue. It is neither necessary nor
practicable to consider all potential areas of inconsistency. However, where there are particular laws
which are likely to give rise to potential inconsistency, these are dealt with in appropriate sections of the
following chapters. For example, Commonwealth regulation of superannuation and insurance will be
considered in the discussion which relates to those particular areas of operation of the ADA.

2.98 Consideration has been given in this chapter to the operation of the WRA, but not to the
operation of the Industrial Relations Act 1996 (NSW) (“IRA”), despite the fact that both State and
Commonwealth Acts have provisions which recognise and give effect to principles of anti-discrimination.
Consideration of the IRA falls outside the purpose of this chapter: however, the IRA contains important
provisions which result in overlap between it and the ADA in the area of employment and detailed
consideration will need to be given to the scope of the IRA and those areas of overlap when considering
the specific area of employment in Chapter Four.

Footnotes

1. Other heads of legislative power may be relied on: for instance, s 5 of the RDA draws on the
power in s 51 (xxvii) of the Constitution (Cth) with respect to immigration and emigration; similarly
s 9 of the SDA draws on a variety of heads of power such as the trade and commerce power and
the corporations power.

2. CERD, incorporated in the Sch to the RDA; CEDAW, incorporated in the Sch to the SDA; CROC;
ILO Convention 111, incorporated in Sch 1 of the HREOC Act; ICCPR, incorporated in Sch 2 of
the HREOC Act; UN Declaration on the Rights of the Child 1959, incorporated in Sch 3 of the
HREOC Act; UN Declaration on the Rights of Mentally Retarded Persons 1971, incorporated in
Sch 4 of the HREOC Act; UN Declaration on the Rights of Disabled Persons 1975, incorporated
in Sch 5 of the HREOC Act; ILO Convention 156 Concerning Equal Opportunities and Equal
Treatment for Men and Women Workers: Workers with Family Responsibilities 1981.

3. This is an important mechanism for the advancement of human rights as the Human Rights
Committee may require ratifying States to account for alleged violations. Thus, the decision of
the Human Rights Committee in relation to the first complaint under the Protocol, lodged by Mr
Nicholas Toonen about certain sections of the Tasmanian Criminal Code which violated
Australia’s obligations under the ICCPR, prompted the enactment of the Human Rights (Sexual

Conduct) Act 1994 (Cth).
4. RDA s 9.
5. RDA s 9(1A). For a detailed discussion of the definitions of “direct” and “indirect” discrimination

see Chapter 3.
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9. RDA s 14.
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accommodation, an exception is provided where the accommodation is for no more than three
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discriminator): DDA s 25(3). See also Chapters 4 and 6 for a detailed discussion of exceptions.

DDA s 14.
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the purposes of s 109 of the Constitution (Cth), they fall between the human rights legislation and
laws of general application.

WRA s 3 (a), (j) and (k).

WRA s 93.

WRA Pt 6A Div 3.

WRA s 170CK(1).

WRA s 170CK(2)(f).
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The title of this Act was changed to the Workplace Relations Act 1996 (Cth) by the Workplace
Relations and Other Legislation Amendment Act 1996 (Cth) s 3 and Sch 19, effective 25
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WRA s 170CB.

WRA s 170CK(3).

WRA s 170CK(4).

Workplace Relations Regulations 1989 (Cth) reg 30B-30BB.
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Commonwealth law is impinged upon or derogated from by a State law.

Viskauskas v Niland (1983) 153 CLR 280; and Dao v Australian Postal Commission (1987) 162
CLR 317.

(1983) 153 CLR 280.

Viskauskas v Niland at 293.
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REPORT 92 (1999) - REVIEW OF THE ANTI-DISCRIMINATION ACT 1977 (NSW)

3. Concept of Discrimination

INTRODUCTION

3.1 It has long been recognised that a fundamental principle of democratic
societies is that all citizens are equal legally and politically and should be treated
equally before the law. However, in a world where human beings differ because of
physical, cultural, social and innumerable other factors, discrimination, including
exclusion and subordination, has been the historical response to encounters with the
“other”. Thus, in its pejorative sense, discrimination is basically the act of making
prejudicial distinctions among individuals or groups by taking irrelevant matters into
consideration resulting in unequal treatment. Such discrimination found early
expression in Plato’s Republic and throughout the centuries that followed.

3.2 Laws prohibiting discrimination are designed to give effect to one facet of the
basic philosophical principle, first expressed in the Universal Declaration of Human
Rights (“UDHR”) and passed by the United Nations General Assembly in 1948, that
“all humans are born free and equal in dignity and rights”.1 That principle is also
reflected in the International Covenant on Civil and Political Rights (“ICCPR”) which
declares that “all persons are equal before the law and are entitled without any
discrimination to the equal protection of the law”.2 In both the UDHR and the ICCPR
the prohibited distinctions are defined as including “race, colour, sex, language,
religion, political or other opinion, national or social origin, property, birth or other
status”.3

3.3 These broad principles were given specific application in relation to the
Convention on the Elimination of all forms of Racial Discrimination (“CERD")4 and in
relation to the Convention on the Elimination on all forms of Discrimination Against
Women (“CEDAW”).5 The area in which CERD operates is defined as that of “human
rights and fundamental freedoms in the political, economic, social, cultural or any
other field of public life”. In CEDAW, the area is defined as “human rights and
fundamental freedoms in the political, economic, social, cultural, civil or any other
field”.6 Other conventions, such as the Discrimination (Employment and Occupation)
Convention 1958 (“International Labour Convention 111”) concerning discrimination in
respect of employment and occupation, are applicable only in particular areas, in that
case the area of “employment or occupation”.

General features of anti-discrimination legislation
Discrimination defined as direct or indirect

3.4 The general features of anti-discrimination laws are similar to the Anti-
Discrimination Act 1977 (NSW) (“ADA”) and prohibit direct and indirect
discrimination.” Under the ADA, direct discrimination results from less favourable
treatment in comparison with a real or hypothetical comparator from the mainstream
group in the same or similar circumstances on a prohibited ground. Indirect
discrimination results where there is a requirement that appears to be neutral and fair,
but which actually impacts disproportionately on one individual or group as compared
with another (and the requirement or condition is not reasonable in the
circumstances). The two tests have significantly different criteria.8 As one writer
noted, the distinction between the two is in “how the practice or policy is identified as
being discriminatory. Does it treat someone less favourably directly by reference to
their status or indirectly by its impact on persons of that status?”.9 The main object of



this chapter is to review and evaluate the current definition of discrimination and its
capacity to fulfil the objects of the legislation.

Discrimination identified by grounds, areas and exceptions

3.5 In Australia, all anti-discrimination legislation is structured so as to prohibit
such discrimination on the basis of nominated grounds, in specific areas subject to
particular exceptions, although the Racial Discrimination Act 1975 (Cth) (“RDA”) does
contain a broad general prohibition against discrimination. The operation of anti-
discrimination principles, as introduced into Australian law, has been described by
Justice Gaudron of the High Court in the following terms:

Where protection is given by anti-discrimination legislation, the
legislation usually proceeds by reference to an unexpressed declaration
that certain characteristics are irrelevant within the areas in which
discrimination is proscribed. Even so, the legislation frequently allows
for an exception in cases where the characteristic has a relevant
bearing on the matter in issue. Thus, for example, the Anti-
Discrimination Act 1977 (NSW), whilst proscribing discrimination in
employment on the grounds of race and sex, allows in s 14 and 31 that
discrimination is not unlawful if sex or race is a genuine occupational
qualification.10

3.6  As is apparent from her Honour's comments, the general statements in the
Conventions require attention to the underlying concept of discrimination. Not all
distinctions based on prohibited grounds are necessarily unlawful in all circumstances.
Accordingly, it is necessary to identify with care, both by reference to the particular
ground and the particular area of operation, whether it is always an irrelevant
consideration. Her Honour gives by way of example the idea of a “genuine
occupational qualification”, but it will be necessary to consider in due course precisely
when and how that exception operates.

3.7 In Chapter Four, the Commission identifies the areas in which the prohibition
should apply, taking as a basic precept the concept identified in CERD that
prohibitions should extend to all fields of “public life”. That is not to assume that
people should not be protected from discriminatory treatment in the areas of private
life, nor that the distinction is necessarily one which is easily drawn. These ideas will
be elucidated in the next chapter.

3.8  Depending upon the precision with which one identifies the area of operation of
a particular practice or activity, relevant and irrelevant considerations may be defined
with varying levels of particularity. However, for present purposes, the underlying
policy of anti-discrimination laws may be satisfied if one identifies what are generally
accepted as basic human rights and fundamental freedoms. By analogy with
principles which have been developed in relation to refugee law, those may be
defined as, in each case, “a characteristic that either is beyond the power of an
individual to change or is so fundamental to individual identity or conscience that it
ought not be required to be changed.”11 The grounds which may properly be said to
give rise to irrelevant considerations for the purposes of discrimination law are
identified in Chapter Five.

Universal approach: protection not limited to disadvantaged groups

3.9 The ADA presently provides protection from discrimination in relation to most
grounds on the basis of neutrality. In other words, persons of both genders, all races
and all forms of marital status are treated equally. The ADA is not limited to protecting
particular disadvantaged groups against the dominant or more powerful groups in



society. Were it otherwise, it might be argued that discrimination against women
should be prohibited, but not discrimination against men.12 That argument has some
respectability in that there is an international Convention which is designed to protect
women but not men. Similarly, one might identify particular racial groups in the
community which may deserve protection, and exclude other dominant groups, such
as Anglo-Saxons or Anglo-Celts.

3.10 There are two criticisms which may be levelled at the current approach. First, it
may be argued that providing universal protection tends to camouflage the extent to
which common social values reflect the values of the dominant group. There is a body
of feminist literature which sets out to demonstrate this point.13 Secondly, there are
circumstances in which the ADA is directed towards protection of a particular class
whose members may require differential treatment in order to be treated equally. This
is true in relation to gay men and lesbians, transgender people and people with
disabilities.

3.11 More generally, the Commission does not consider it practical or appropriate in
modern Australian society to seek to identify other disadvantaged groups and limit the
protection of the ADA accordingly. Although it may be readily conceded that
Indigenous people generally are a disadvantaged group in modern society, there are
an increasing number of Indigenous people who would not fall within that classification
and who might find such a legal classification offensive. Indeed, the existence of such
a classification might have a socially counter-productive effect. Similarly, many
women would find it invidious to be classified as a disadvantaged group. The closer a
society comes to an ideal of equality of opportunity, the less appropriate such
classifications become.

3.12 It therefore seems appropriate, as a general principle, to maintain the universal
approach adopted by the ADA and avoid any general attempt to limit its operation to
the protection of identified disadvantaged groups. However, this conclusion should not
in itself be treated as an absolute stance. First, although it suggests a formal equality
model, it is qualified by recognition of the need to take account of difference, where
difference is relevant. In particular areas, there may well be reasonable arguments in
favour of maintaining the protection for one group where there is little or no history of
the other group being discriminated against. As already noted, these arguments will
be considered in relation to the question of sexuality. Secondly, it is important to allow
for special measures which may be designed to alleviate the circumstances of
disadvantaged groups where the circumstances of one group justify significantly
different treatment which benefits that group. This issue is discussed belowl4 and in
more detail in Chapter Six in relation to the formulation of the special measures
provision.15

Generalised approach to all grounds of discrimination

3.13 The ADA presently approaches the concept of discrimination on the basis that
the defined concept is applicable to all grounds. In practice, some modification of this
principle is necessary in relation to disability, family responsibilities, religion and
pregnancy, where characteristics can be relevant to decisions made. For instance, in
some circumstances, disability is a totally irrelevant consideration, and the refusal to
act appropriately in relation to people with disabilities is a reflection of prejudice rather
than a rational response to their disability. Nevertheless, it is obvious that, in some
circumstances, a disability can be a relevant consideration. The ADA recognises that
fact and seeks to ensure that, so far as possible, the adverse impacts of a disability
are minimised. In such instances, it is important that the decision maker does not give
inappropriate emphasis to the prescribed characteristic and, in addition, that the
decision maker must also appropriately evaluate alterations to its requirements or
practices which are reasonable in the circumstances. This approach is commonly



referred to as the “reasonable accommodation” approach which currently applies in
relation to the ground of disability. However, the Commission proposes some
modification to the current approach and extension to other selected grounds. This is

an issue of general importance which is addressed below.16
THE DEFINITION OF DISCRIMINATION
Formal or substantive equality

3.14 Against this background, it is necessary to return to the concept of
discrimination as involving an unexpressed declaration that identified characteristics
are irrelevant. Stated in this bald manner, anti-discrimination laws might be said to
pursue what is sometimes called “formal equality”. The yardstick of formal equality is
based on the Aristotelian notion of equality which uses the comparability model, that
is, that all people are equal and must be treated similarly in similar circumstances. It
does not recognise any differences between people.

3.15 Substantive equality on the other hand, does not require that all persons be
treated identically. It seeks genuine equality and takes account of, and makes
allowances for, factors such as social and historical disadvantage and individual and
group characteristics which may inhibit complete societal participation. It has the
potential to reverse historical disadvantage, whereas formal equality may only achieve
the removal of formal barriers. However, its practical implementation may be more
difficult.

3.16 To return to the exegesis of Justice Gaudron, it is important to note that the
notion that anti-discrimination laws pursue formal equality may be simplistic. Her
Honour continued from the passage quoted above in the following terms:

The framework of anti-discrimination legislation has, to a considerable
extent, shaped our understanding of what is involved in discrimination.
Because most anti-discrimination legislation tends to proceed by
reference to an unexpressed declaration that a particular characteristic
is irrelevant, it is largely unnecessary to note that discrimination is
confined to different treatment that is not appropriate to a relevant
difference. It is often equally unnecessary to note that, if there is a
relevant difference, a failure to accord different treatment appropriate to
that difference, also constitutes discrimination.17

3.17 The importance of a relevant difference was noted by Judge Tanaka in the
South West Africa cases (Second Phase) in these terms:

... the principle of equality before the law ... means ... relative equality,
namely the principle to treat equally what are equal and unequally what
are unequal ... To treat unequal matters differently according to their
inequality is not only permitted but required. The issue is whether the
difference exists.18

3.18 Similarly, the European Court of Justice said in Re Electric Refrigerators:

Material discrimination would consist in treating either similar situations
differently or different situations identically.19

3.19 In State of West Bengal v Anwa Ali, Justice Das said in relation to Article 14 of
the Indian Constitution, which guarantees equality before the law and equal protection
of the law:



All persons are not, by nature, attainment or circumstances, equal and
the varying needs of different classes of persons often require separate
treatment and, therefore, the protecting clause has been construed as a
guarantee against discrimination against equals only and not as taking
away from the State the power to classify persons for the purpose of
Iegislation.20

3.20 His Honour then went on to note that two requirements are necessary to avoid
the prohibition against discrimination, namely:

(1) that the classification must be founded on an intelligible differentia
which distinguishes those which are grouped together from others and
(2) that that differentia must have a rational relation to the object sought
to be achieved by the Act. The differentia which is the basis of the
classification and the object of the Act are distinct things and what is
necessary is that there must be a nexus between them.

3.21 References to the discussion of such principles, both in judgments and in legal
commentary, could be multiplied almost indefinitely. The discussion is central to liberal
democratic principles of equality under the law, a central tenet of our judicial
system.21 As might be expected, the debate has reached greater levels of
sophistication in those countries which have a constitutional guarantee of equality or
equal protection. The United States of America has had such a constitutional
guarantee since the introduction of the Fourteenth Amendment to the Constitution.
That Amendment provides that no State shall deny a person the “equal protection of
the laws” without any form of qualification or exception. Nevertheless, judicial
consideration has led to a sophisticated jurisprudence based upon this simple (if not
simplistic) guarantee. In some degree, the judicial task has been made easier in
countries which have adopted constitutional guarantees in more recent times. The
Canadian Charter of Rights and Freedoms (“the Charter”) is an example, s 15 of
which provides as follows:

15(1) Every individual is equal before and under the law and has the
right to the equal protection and equal benefit of the law without
discrimination and, in particular, without discrimination based on
race, national or ethnic origin, colour, religion, sex, age or mental
or physical disabilities.

(2) Subsection (1) does not preclude any law, program or activity
that has as its object the amelioration of conditions of
disadvantaged individuals or groups including those that are
disadvantaged because of race, national or ethnic origin, colour,
religion, sex, age or mental or physical disability.

3.22 Such a provision establishes constitutional protection against laws which
contravene its terms. In that respect, it differs significantly from the ADA which does
not impose a limit on the future conduct of the legislature. However, the reference in s
15 to “discrimination” has resulted in a cross-fertilisation between discrimination law,
already well developed in Canada, and the constitutional case law which followed the
enactment of the predecessor of the Charter, the Canadian Bill of Rights in 1970.22
Similarly, there is a growing jurisprudence in South Africa following the formal
abandonment of apartheid in that country, which was followed by the development of
an Interim Constitution and then by the Constitution of the Republic of South Africa,
1996.23 That Constitution is not dissimilar to the Charter, but adopts a concept of
“unfair discrimination”.24



3.23 In relation to the application of the Charter in circumstances where differential
treatment is required, reference should be made to the recent Canadian Supreme
Court decision in Eldridge v British Columbia (Attorney General).25 In that case, the
Supreme Court of Canada upheld a complaint brought by three people who were born
deaf that the failure to provide hospital services and medical care with interpreters
able to communicate in sign language was a contravention of their equal protection
rights. It should be noted that, under the Charter, the infringement of a right
guaranteed by s 15 is not necessarily an end of the matter: the Government may
nevertheless seek to establish that what it has done provides a reasonable limit which
can be “demonstrably justified in a free and democratic society”.26 For present
purposes, the case provides a useful illustration of the application of the Charter to the
differential circumstances of those without language impairment and those born deaf.
The Court, in the judgment of Justice La Forest, commenced with a statement of
general principle:

In the case of s 15(1), this Court has stressed that it serves two distinct
but related purposes. First, it expresses a commitment — deeply
ingrained in our social, political and legal culture — to the equal worth
and human dignity of all persons. As Mcintyre J remarked in Andrews,
at p 171, s 15(1) “entails the promotion of a society in which all are
secure in the knowledge that they are recognised at law as human
beings equally deserving of concern, respect and consideration”.
Secondly, it instantiates a desire to rectify and prevent discrimination
against particular groups “suffering social, political and legal
disadvantage in our society” 2T

3.24 His Honour analysed the approach to the case before the Court in the following
terms. First, he noted that “the disadvantage experienced by deaf persons derives
largely from barriers to communication with the hearing population.” The judgment
continued:

A person claiming a violation of s 15(1) must first establish that,
because of a distinction drawn between the claimant and others, the
claimant has been denied “equal protection” or “equal benefit” of the
law. Secondly, the claimant must show that the denial constitutes
discrimination on the basis of one of the enumerated grounds listed in s
15(1) or one analogous thereto. Before concluding that a distinction is
discriminatory, some members of this Court have held that it must be
shown to be based on an irrelevant personal characteristic ... Under
this view, s 15(1) will not be infringed unless the distinguished personal
characteristic is irrelevant to the functional values underlying the law,
provided that those values are not themselves discriminatory. Others
have suggested that relevance is only one factor to be considered in
determining whether a distinction based on an enumerated or
analogous ground is discriminatory ...

In my view, in the present case the same result is reached regardless of
which of these approaches is applied ... There is no question that the
distinction here is based on a personal characteristic that is irrelevant to
the functional values underlying the health care system. Those values
consist of the promotion of health and the prevention and treatment of
illness and disease, and the realisation of those values through the
vehicle of a publicly funded health care system. There could be no
personal characteristic less relevant to these values than an individual's
physical disability.28



3.25 The analysis then concluded that “effective communication is an indispensable
component of the delivery of medical services”,29 from which conclusion it followed
that the provision of medical services without a means of effective communication by
way of sign language involved a failure to provide equal benefits to the deaf.

3.26 A case of physical disability no doubt provides a dramatic example of the
circumstances in which differential treatment may be required, but it illustrates an
important principle underlying the concept of discrimination.

3.27 The need for differential treatment of those whose circumstances are not
identical is undoubtedly sound in jurisprudential terms, but requires care if it is to be
expressed in legislative terms with certainty and precision.

DIRECT DISCRIMINATION
3.28 Under the ADA direct discrimination is said to occur where a person:

treats the aggrieved person less favourably than in the same
circumstances, or in circumstances which are not materially different,
the perpetrator treats or would treat a person [not having the relevant
characteristic].30

3.29 This test has three elements:
@ less favourable treatment;

(b) comparison between the aggrieved person and a real or hypothetical person
without the relevant characteristic; and

(c) circumstances that are the same or not materially different.

3.30 The first question is how the definition operates in relation to the prohibitions
which follow it. Thus, in Part 2 of the ADA, dealing with racial discrimination, the
primary section in relation to employment provides that it is “unlawful for an employer
to discriminate against a person on the ground of race” in various respects concerned

with employment.31 Similar prohibitions exist in relation to other grounds and areas.
Problems associated with the definition of direct discrimination
The need for a comparator

3.31 The consequence of the above test is that identical treatment is deemed not to
result in discrimination. It is also limited to those forms of treatment where the required
comparison is made out. Treatment which is detrimental, but not less favourable in a
comparative sense, is excluded.

3.32 The interrelationship of the definition of discrimination and the active
proscription, albeit in an earlier form of the Act, was discussed in detail by Justice
Mahoney in Boehringer Ingelheim Pty Ltd v Reddrop.g2 Justice Mahoney set out the
issue in the context of marital status discrimination in the following terms:

The formula adopted [in the definition provision] requires that, for
discrimination to be found to exist, it must be found that the complainant
was treated “less favourably”. These words require that there be two
situations or sets of circumstances, the actual and the hypothesised, so
that it can be determined by a comparison whether the treatment in the
former is “less favourable” than in the latter. In order to provide for such



a comparison, the legislature might have provided simply that there is
proscribed discrimination where, on the relevant ground, the
complainant is treated less favourably than he would have been treated
if that ground had not been present. Such a provision would have
required a comparison of treatment, in the actual and the hypothesised
case, but it would have been a comparison in which the person
discriminated against would be the same in each case (vis, the
complainant), and the comparison would have been between the two
sets of circumstances (vis, the circumstances actually existing and such
circumstances minus the marital status of the complainant).33

3.33 His Honour then noted that the legislature had “adopted the ‘detriment’ concept
of discrimination”:

[bJut the “detriment” concept of discrimination may comprehend
different things. It may limit discrimination to treatment involving the
imposition of a thing which is of itself detrimental; or it may extend to
treatment which is detrimental only in the sense that it is less favourable
than the treatment which, in the instant circumstances, is afforded to
another person. The legislature ... adopted the latter meaning. But,
because it adopted that meaning, it became necessary to spell out the
kind of comparison to be made between the two persons. The words
“treats him less favourably” required this. And the draftsman did this by
the words “than in ... different marital status”. These words, in my
opinion, represent merely the draftsman’s necessary drawing out of the
meaning of “less favourably”. | do not think that they were intended to
limit the circumstances in which less favourable treatment could
operate as discrimination.34

3.34 The “drawing out” as described by Justice Mahoney does not necessarily lead
to clarity. The argument as to the precise meaning of the definition of discrimination
arose in that case which involved a choice between two applicants for a position. It
might have been thought that the comparative model was of greatest assistance in
precisely such a case. The argument raised by the appellant (which was ultimately
rejected by Justice Mahoney) was that because the two applicants differed in material
respects, the comparison could simply not be made. Where there is no direct
comparison available on the evidence, the hypothetical comparison must be made
and the test then collapses into that which was identified by Justice Mahoney as
applying in the absence of the extended definition, namely, the likely treatment of the
applicant with all her characteristics but absent the proscribed ground. Further, where
there is no direct comparison, the hypothetical exercise does not readily arise in some
cases. For example, a particular organisation may make its services or benefits
available only to a particular group, say people with disabilities. If a person with a
disability is treated detrimentally because of his or her disability, there may be no
discrimination despite an apparent connection between the treatment and the ground.
Sometimes it is possible to compare treatment of a person with a particular disability
with other people with disabilities, not having that particular disability. However, the
question is, in substance, whether the particular disability caused the detrimental
treatment. 32

The unexpressed declaration

3.35 The next step in refining the definition is to adopt the principle referred to by
Justice Gaudron in Street v Queensland Bar Association36  that “anti-discrimination
legislation usually proceeds by reference to an unexpressed declaration that certain
characteristics are irrelevant within the areas in which discrimination is proscribed”.



3.36 That analysis is not only accurate, but identifies an underlying flaw in the
scheme of the current legislation. That declaration should be made express. In short,
unlawful discrimination should be identified as breach of a duty not to treat people on
the basis of irrelevant considerations (which in the present context will be defined by
the proscribed grounds) where to do so may adversely affect the person concerned.

3.37 This approach is consistent with the established principle that an intention to
discriminate is not an essential part of the statutory proscription. As noted by Justices
Deane and Gaudron in Australian Iron and Steel Pty Ltd v Banovic:

[In Reg v Birmingham City Council; ex parte Equal Opportunities
Commission, Lord Goff stated that “[tlhe intention or motive of the
defendant to discriminate ... is not a necessary condition to liability”. His
Lordship explained that, if it were otherwise, “it would be a good
defence for an employer to show that he discriminated against women
not because he intended to do so but (for example) because of
customer preference, or to save money, or even to avoid
controversy”.:"’7

3.38 It is clear from what follows that their Honours approved the analysis and
applied it in relation to both direct and indirect discrimination. They concluded their
analysis of the exercise required in relation to determining whether there has been
indirect discrimination with the following passage:

That exercise is, in essence, the same as an inquiry whether irrelevant
considerations were taken into account or relevant considerations were
not taken into account.38

In similar vein, the other member of the majority, Justice Dawson, noted that the
proper construction of s 24(1) of the ADA is that it not be read “subjectively”.39

3.39 Complaint as to the failure to adopt terminology reflective of irrelevant
considerations is also to be found in the judgment of Justice Gummow in | W v City of
Perth.40  After referring to the passages identified above dealing with discrimination
as referable to irrelevant considerations, his Honour stated that: “this passage deals
with the species of discrimination which elsewhere have been identified as ‘direct’ and
‘indirect”.41

3.40 The succinct terms by which the fundamental precepts are explained in this
passage have been eschewed by legislatures when framing human rights legislation,
such as the ADA. Language has been employed which is both complex and obscure
and productive of further disputation. The consistency and obvious justification for the
criticisms demands a new approach.

Benign discrimination

3.41 An important aspect of the concept of discrimination is that not every treatment
involving a distinction is discrimination. This leads to the question whether that which
is sometimes described as “benign discrimination” is rendered unlawful. Benign
discrimination is treatment which should not be unlawful where characteristics justify
treatment which is different from treatment afforded to the dominant group. For
example, appropriate forms of maternity leave must be available to women if they are
to enjoy equal levels of job security with men despite their unique characteristic of
child bearing. Similarly, ethnic differences may need to be taken into account: thus
employment practices may need to cater for the requirements of practising Jews
which are different from the norm, so as to allow them to travel home before dark on
the day before the Sabbath. Also reflecting cultural differences based on race,



protection may be necessary for property owned by Indigenous people which has a
cultural attachment for them and which cannot be treated as an economic resource
readily translatable into financial compensation in the way that ordinary title in this
country is treated. If differential treatment is required in these cases, it is arguable that
there is no discrimination because the characteristics are a reflection of the legitimate
circumstances of the individual groups. Alternatively, such laws may be treated as
“benign” discrimination, which, although they provide a particular benefit or privilege to
a particular group, are legitimate because they have an objective justification based
upon a characteristic, albeit a characteristic based on sex or race.

3.42 The Australian Law Reform Commission (*“ALRC”) in its report, The
Recognition of Aboriginal Customary Laws,42 quotes from an international lawyer, W
A McKean, discussing the principle of equality in international law, to the following
effect:

The principle does not require absolute equality or identity of treatment
but recognises relative equality, ie. different treatment proportionate to
concrete individual circumstances. In order to be legitimate, different
treatment must be reasonable and not arbitrary, and the onus of
showing that particular distinctions are justifiable is on those who make
them. Distinctions are reasonable if they pursue a legitimate aim and
have an objective justification, and a reasonable relationship of
proportionality exists between the aims sought to be realised and the
means employed. These criteria will usually be satisfied if the particular
measures can reasonably be interpreted as being in the public interest
as a whole and do not arbitrarily single out individuals or groups for
invidious treatment.43

3.43 The concept of benign discrimination in relation to the RDA was considered by
the High Court in Western Australia v The Commonwealth:

The Native Title Act was said to discriminate in favour of Aborigines and
Torres Strait Islanders and thus to offend the Racial Discrimination Act
... The argument encounters considerable obstacles. In the first place, it
is not easy to detect any inconsistency between the Native Title Act and
the Racial Discrimination Act. The Native Title Act provides the
mechanism for competing rights and obligations of those who are
concerned to exercise, resist, extinguish or impair the rights and
interests of the holders of native title. In regulating those competing
rights and obligations, the Native Title Act adopts legal rights and
interests of persons holding other forms of title as the benchmarks for
the treatment of the holders of native title, but if there were any
discrepancy in the operation of the two Acts, the Native Title Act can be
regarded either as a special measure under s 8 of the Racial
Discrimination Act, or as a law which, although it makes racial
distinctions, is not racially discriminatory so as to offend the Racial
Discrimination Act or the International Convention on the Elimination of

all forms of Discrimination.#4

3.44 The reference to “special measures” picks up a term which is used both in the
RDA and in the CERD. However, special measures may fall into one of two
categories. First, they may be seen as temporary measures for the protection of
particular groups which will, as the objectives of equality are achieved, be phased out.
Alternatively, they may be seen as measures which will continue indefinitely because
they are designed to reflect and protect the continuation of fundamental differences
among groups and will, therefore, only cease to be needed if their very object fails and



the particular characteristics of one group are lost. As has been noted by the ALRC in
relation to the CERD:

But some at least of the special measures which are to be taken under
Article 2(2) do not have what could be described as an end result in
view, and could properly be maintained indefinitely. For example,
special provisions for bilingual education for a minority ethnic group are
certainly among the measures envisaged by Article 2(2). Such
measures should last as long as the linguistic group survives. In such
cases, the termination of the special measure would indicate, not the
“achievement” of its objectives, but its failure. 4>

Future discrimination not covered

3.45 The current definition of direct discrimination does not expressly cover future
discrimination. This was also the position in other early anti-discrimination legislation.
However, the more recent State legislation namely, the Victorian,46 ACT47 and
Queensland48 Acts now expressly cover future discrimination. It is noteworthy that
the Disability Discrimination Act 1992 (Cth) (“DDA")49 also covers future
discrimination in its definition of direct discrimination.

3.46 Cases in NSW and Victoria (under the now repealed 1984 Act) have held that
a complaint can only be brought if the particular treatment has occurred even though
its occurrence in the future is inevitable.20 However, in Waters v Rizkalla®l it was
stated that although not every decision would fall within the ambit of “treatment”, “a
decision made by a public corporation which normally has active and effective control
over the subject matter of its decision, announced publicly, and made and announced
with the intention and will to implement in fact” would constitute relevant
“treatment”.92 Commenting on this issue, an academic, R Hunter is of the view that
although unresolved there must be an argument on the strength of Waters v Rizkalla
that future discrimination will be unlawful under the State Acts and the Sex

Discrimination Act 1984 (Cth) (“SDA”) where it is not specifically covered.>3
Characteristics

3.47 The current definition of direct discrimination in the ADA includes an expanded
definition of each ground so as to include treatment, not merely on the ground of race,
sex, etc, but also on the ground of a “characteristic which appertains generally” to
persons of that sex or race, or a “characteristic which is generally imputed” to such
persons. The breadth of this extended definition has given rise to some difficulties in
identifying an appropriate dividing line between direct and indirect discrimination. This,
of course, is important as indirect discrimination may be justifiable, whereas direct
discrimination is not, in the absence of an applicable exception.

3.48 Further, it is not entirely clear what a characteristic may be that “appertains
generally” to a particular group. For example, is it correct to say that the ability to bear
children is a characteristic appertaining generally to people of the female sex? Whilst
the characteristic is unique to that sex, there are many women who, whether for
reasons of age or otherwise, are not able to have children. Accordingly, the
characteristic may be unique and may apply to many women, but it certainly is not
universally applicable. Is a characteristic which may be true of some 90% of females
between the ages of 15 and 45 one that appertains generally to females?
Alternatively, if a particular woman is within the relevant age group, is one entitled to
take the subset of women comprising that age group in considering the pool against
which the generality of appertaining must be considered?



3.49 Similar problems arise in relation to characteristics which are “generally
imputed” to persons of a particular class. Further, it is not clear why the conduct is
unlawful only if the employer has selected a characteristic which is generally imputed
to people of that class. For example, it seems most unlikely that any court would find
that, within the Australian community, women were generally considered to be less
intelligent than men, although such an imputation might have been generally made in
other communities or at other times. However, the eccentricity of a particular employer
who held such a view should not take the conduct outside the prohibition in the Act.

3.50 Despite these theoretical difficulties, the definition of grounds in a manner
which includes characteristics appertaining or imputed to a class of people has not
given rise to significant difficulties in the case law. In part, this appears to be because
appellate courts have acknowledged that the determination of appropriate
characteristics is a matter for the Tribunal empowered to make findings of fact and,
unless manifestly unreasonable, will be largely unreviewable. However, it is also fair
to say that the courts and tribunals have generally adopted approaches to this
question which are both practical and based on common sense, rather than being
troubled by concerns about the precise meaning of the terminology adopted. While
the Commission sees merit in not varying the terminology unnecessarily, some
matters would benefit from clarification.

The new approach
Substitute comparability test with detriment test

3.51 As canvassed in case law and academic literature referred to above, there is
widespread dissatisfaction with the current definition of discrimination in anti-
discrimination statutes. The limitations imposed by the need for a comparator give rise
to conceptual difficulties as well as problems associated with proof for complainants.
The concept of discrimination, properly understood, must go further than a guarantee
of formal equality.

3.52 As stated above, the current statutory definition includes both comparability
and detriment. However, the focus is on the comparability test. Given the level of
artificiality and resulting complexity that is associated with meeting the comparability
test, the Commission prefers to adopt a definition of discrimination which is based on
and focuses on a concept of detriment or adverse effects. This will also serve the
added purpose of excluding benign discrimination from the ambit of the ADA. This, we
note, is the preferred approach of the ALRC in its consideration of the international
instruments which underlie the SDA and hence indirectly underlie the State

Iegislation.54

3.53 In formulating the actual definition, detriment will be articulated separately,
somewhat akin to damage in a negligence action. Adopting a negligence style
approach, the three elements required will be that:

@) in statutorily prescribed circumstances there is a duty to consider people on
their merits;

(b) it is a breach of that duty to take account of irrelevant considerations; and

(c) there will be liability when there is detriment or damage which flows from that
breach of duty.

The duty to consider people on their merits will be encompassed in the objects clause
of the Iegislation.55 Elements (b) and (c) will be articulated in the definition of direct
discrimination.



3.54 Although there is no express declaration, it would appear that the existing law,
as exemplified in cases such as Director General of Education v Breen,”® does in
effect take an “irrelevant considerations” approach. Also, it appears that members of
the High Court support an “irrelevant considerations” approach as being the proper
conceptual approach to anti-discrimination law. This is evidenced by Justice
Gaudron’s statements about it in Street quoted above, which is shared by other High
Court justices.57 If this view is supported by the High Court, then the Commission is
doubly satisfied that the irrelevant considerations approach should be expressly
provided for in the legislation.

3.55 The converse of taking irrelevant considerations into account is failing to take
relevant differences into account. Thus, an employer who treats all employees alike
ignoring the fact that some people have disabilities will be discriminating against them.
This issue becomes particularly relevant in relation to grounds that require some form
of reasonable accommodation before a “level playing field” can be established.

3.56 Subject to the special circumstances attending disability, family responsibilities,
pregnancy and religious discrimination, the general approach to defining
discrimination is common to all the identified grounds. Accordingly, there is a question
as to whether the ADA would be easier to read and apply if there were a single part
defining discrimination and identifying the relevant grounds. This is the approach
which has been adopted in recent legislation in most other jurisdictions in Australia.®8
Although it is necessary to consider separately the areas in which the prohibition
operates, and the relevant exceptions, on a ground by ground basis, the Commission
is satisfied that the adoption of a general definition is feasible and will simplify the
ADA.

The “detriment” approach

3.57 Currently, less favourable treatment based on a prohibited ground amounts to
discrimination, provided it is in a prohibited area and not subject to an exception.
Focussing on detriment has the advantage of removing benign discrimination from the
ambit of the ADA on the basis that it results in a benefit or privilege which is legitimate
rather than a detriment which is illegitimate. However, granting a privilege to a
disadvantaged group may result in a detriment to others. This situation is remedied by
the special measures provision which is designed to permit measures to alleviate the
circumstances of disadvantaged and other groups requiring different treatment. Such
special measures should not themselves be treated as discriminatory simply because
they are not available to other groups. Currently, the ADA does have a special
measures exception in relation to most grounds, albeit in a rather convoluted form.
The Commission recognises that the role of a special measures provision is to
achieve equality between disadvantaged and non-disadvantaged groups and by doing
so it is a means of preventing and eliminating discrimination rather than promoting it.
Further discussion on special measures is found in Chapter Six of this Report.

Future discrimination to be covered

3.58 In some circumstances, the statutory prohibition on discrimination has been
held to preclude a complaint where the relevant conduct has not been completed.
Thus, in Woods v Wollongong City Council,59 the Equal Opportunity Tribunal (‘EOT")
dismissed a complaint in relation to a development approval granted in relation to a
development of a retail complex on the basis that there had been no provision of
services to the complainant, in circumstances where the relevant discrimination
concerned the absence of wheelchair access to the complex, when built. As a result,
the complex was constructed as planned (without wheel chair access) and a further
complaint was made, which resulted in a judgment upholding the complaint in
significant respects.60 Consequently, a number of orders including limited



reconstruction work, were made by consent.61 In practical terms, it would have been
preferable if the matter could have been determined prior to construction of the
complex. In substance, the problem raised by this case is not so much one flowing
from a limited definition of unlawful conduct, but rather from the unavailability of relief
except in relation to a complaint of an actual contravention of the Act. The difficulty
may be avoided by permitting a complaint in relation to an apprehended contravention
of the Act and by permitting the Equal Opportunity Division of the Administrative
Decisions Tribunal (“EO Division”) to grant relief, as appropriate in particular
circumstances.

Characteristics redefined

3.59 First, it is desirable to add to the current definition the situation of a
characteristic which is actually imputed to a class rather than an individual, although
such a characteristic is not generally imputed.

3.60 Secondly, it is desirable to specify that a characteristic may appertain generally
to a particular class if it appertains to a subset of that class. For example, to make a
particular drug available for treatment of a condition which is defined as being “post-
menopausal” should be seen as discriminatory. Although only a minority of women
may fall within that category, no men do. More significantly, if one takes a section of
the public who are over, say, 55 years, a very high percentage of women will have
that characteristic but men will not.

3.61 Thirdly, it is appropriate to note that the characteristic need not be unique to
one particular group. For example, some physiological conditions such as sickle-cell
anaemia, are largely found in people of a particular racial grouping; however, the
condition is not unique to that group although it is very rare in other people. It should
be sufficient that the characteristic appertains or is imputed generally to a particular
group or is disproportionately found within, or imputed to, that group.

3.62 Fourthly, the boundary between direct and indirect discrimination should be
clarified to the extent that a characteristic which is sufficient for the purposes of direct
discrimination must be one which is inherent in the class concerned, rather than being
a particular social construct. This may be identified as an “inherent characteristic”.
This idea is not readily translated into precise terminology applicable across all
grounds. For example, one may distinguish between physical characteristics
appertaining to a particular class of people and levels of education which may reflect
economic or social disadvantage. On the other hand, when one is dealing with racial
characteristics, the concept of race must be broadly defined to include customs and
culture associated with a particular racial group. Accordingly, the definition of an
inherent characteristic will depend, to some extent, upon the nature of the ground.
Although this will give rise to some difficulty of application, the Commission considers
that it would be of assistance to define relevant characteristics as characteristics
which are inherent in the class identified by the particular ground.

Other miscellaneous amendments

3.63 The first element of discriminatory conduct is that the discriminator must do
something. Failing to do something can also result in detriment. This may be implied
within the meaning of the term “an act”. However, for the sake of clarity, the
Commission favours the DDA approach of stating that an act includes the failure to do
an act.

3.64 In order for the act causing the detriment to constitute discriminatory conduct,
there must be some link with the person’s sex, race etc. In relation to direct
discrimination, the link is that one of the reasons for doing, or omitting to do, the act



(but not necessarily the main reason) is the other person’s sex or race. This link is
currently expressed in s 4A of the ADA and should be maintained.

Recommendation 3
The concept of direct discrimination should be redefined:

to cover conduct causing detriment or disadvantage on the
ground of an irrelevant characteristic [Draft Anti-
Discrimination Bill 1999: cl 9, 12];

to include in conduct, a refusal or omission to act [Draft Anti-
Discrimination Bill 1999: cl 11]; and

to clarify what attributes may constitute a “characteristic”
[Draft Anti-Discrimination Bill 1999: cl 16, 17, 18].

Recommendation 4

Relief should be available, in appropriate circumstances, in
relation to threats to contravene the ADA.

Draft Anti-Discrimination Bill 1999: cl 93, 119(5)
REASONABLE ACCOMMODATION

3.65 As stated above, the grounds of disability, family responsibilities, pregnancy
and religion differ from other grounds in that they identify circumstances which are not
necessarily irrelevant in all circumstances. They also identify grounds which are
recognised as requiring differential treatment in order to ensure the equal protection of
the law and the provision of equal benefits under the law.

3.66 The approach adopted in the present ADA is that the employer should be
required to take reasonable steps to accommodate a disability, so long as those steps
will not cause undue hardship. It is then necessary to spell out, as far as reasonably
practicable, the criteria which are relevant to considering the question of what

constitutes reasonable accommodation.62

3.67 This approach acknowledges that a disability may in certain circumstances be
relevant to, for example, the particular work to be done. In accordance with general
principles, a disability should not be taken into account where it is irrelevant: further,
the particular effects of a given disability should be considered in context and an
applicant for employment should not be rejected on the basis of a stereotyped
assumption or prejudice which may not be true in the particular case. However, in
common with disability discrimination legislation in most jurisdictions, the ADA goes
further and requires that positive steps be taken to accommodate disabilities, even
where they may be relevant to job performance. The principle was described in 1978
by the Supreme Court of Washington in Holland v Boeing Co in the following terms:

Legislation dealing with equality of sex or race was premised on the
belief that there were no inherent differences between the general
public and those persons in the suspect class. The guarantee of equal
employment opportunities for the physically handicapped is far more
complex.



The physically disabled employee is clearly different from the non-
handicapped employee by virtue of the disability. But the difference is a
disadvantage only when the work environment fails to take into account
the unique characteristics of the handicapped person... Identical
treatment may be a source of discrimination in the case of the
handicapped, whereas different treatment may eliminate discrimination
against the handicapped and open the door to employment
opportunities.63

3.68 The principle has also been discussed more recently by the Canadian
Supreme Court in Eldridge v British Columbia (Attorney General) in the following
terms:

The principal object of certain of the prohibited grounds is the
elimination of discrimination by the attribution of untrue characteristics
based on stereotypical attitudes relating to immutable conditions such
as race or sex. In the case of disability, this is one of the objectives. The
other equally important objective seeks to take into account the true
characteristics of this group which act as headwinds to the enjoyment of
society’s benefits and to accommodate them. Exclusion from the
mainstream of society results from the construction of a society based
solely on “mainstream” attributes to which disabled persons will never
be able to gain access. Whether it is the impossibility of success at a
written test for a blind person, or the need for ramp access to a library,
the discrimination does not lie in the attribution of untrue characteristics
to the disabled individual. The blind person cannot see and the person
in a wheelchair needs a ramp. Rather, it is the failure to make
reasonable accommodation, to fine-tune society so that its structures
and assumptions do not result in the relegation and banishment of
disabled persons from participation, which results in discrimination
against them. The discrimination inquiry which uses “the attribution of
stereotypical characteristics” reasoning as commonly understood is
simply inappropriate here. It may be seen rather as a case of reverse
stereotyping which, by not allowing for the condition of a disabled
individual, ignores his or her disability and forces the individual to sink
or swim within the mainstream environment. It is recognition of the
actual characteristics, and reasonable accommodation of these
characteristics, which is the central purpose of s 15(1 ) in relation to
disability.64

3.69 Some barriers to equal employment opportunity are only indirectly related to
the work to be undertaken. Thus, a person who is confined to a wheelchair may be a
highly competent typist, but be unable to obtain access to an office because it
requires negotiation of steps. On the other hand, the disability may cause a barrier to
undertaking the particular work. Thus a person required to sit on a high stool to sort
mail or electrical components may not be able to undertake the work if confined to a
wheelchair. However, a relatively simple change to the work environment may remove
the physical barrier.

3.70 The justification for requiring reasonable accommodation is in part based upon
the social benefits from allowing people with a disability to lead as full a life as
possible. However, it is also based on recognition that we tend to design buildings and
equipment upon particular assumptions. For example, it is universally assumed that
access to tall buildings requires a lift or elevator. Sometimes, less thought is given to
the positioning of the buttons to allow use of the elevator. Similar assumptions are
made about physical capabilities to pick up and carry heavy or awkwardly shaped
objects. Again, equipment is sometimes designed upon assumptions about physical



capabilities which are not universally true and which are not reasonably necessary.
Although this philosophy is how well understood and widely accepted, the principles
are not always carefully reflected in the legislation which results.

3.71 The first factor to be considered is whether, with reasonable accommodation,
the employee would be able to carry out essential requirements of the position. Most
work involves a set of core responsibilities together with some incidental
responsibilities which may arise from time to time. The employer should not be
required to change those essential core requirements, although it may be reasonable
to expect that incidental or less important requirements can be undertaken in a
different way or by other persons. This flexibility is generally available in most
situations, without questions being raised. For example, staff employed to use
computers and photocopiers may need to move the equipment around from time to
time. Although that may be part of their work responsibilities, arrangements are
invariably made to assist people who do not have the physical strength to undertake
those tasks by themselves.

3.72 The second factor which must be addressed is that the accommodation may
involve either a variation in the requirements of the position (other than essential core
requirements) or the provision of particular services or facilities, or both. These
different forms of accommodation should be identified and the restraint of unjustifiable
hardship applied to them.

3.73 The third factor concerns the considerations which may be necessary in
identifying what constitutes unjustifiable hardship. These are identified in general
terms presently in s 49C of the ADA.65 The Commission accepts the relevance of
those matters, but would add a reference to the particular circumstances of the person
concerned, including his or her training, qualifications and experience.

3.74 Finally, where it is necessary to accommodate a particular disability, the
question of undue hardship may in part be avoided by some variation in the terms and
conditions of employment. For example, where particular steps are taken to
accommodate the employee, but on a basis which differentiates him or her from other
employees in a manner which might be considered detrimental, such variations
should be consensual. This principle underlies the general concept of “special
measures” which are identified as appropriate exceptions to all grounds of
discrimination.56  Where differential treatment is justified because it is said to be in
the interests of the individual concerned, his or her consent should generally be
required to the extent that the differential treatment may reasonably be seen as
detrimental.

3.75 Other issues concerning disability discrimination in employment and other
areas of operation which are relevant to this discussion, but not directly relating to
conceptual issues, are dealt with in Chapter Five. For present purposes, it would
suffice to note that, as in employment, the obligation to accommodate a disability is
implicit in other areas but should be made express.

Relevance to other grounds

3.76 Once one accepts that disability discrimination requires more than simply
identifying the ground as an irrelevant consideration, it is necessary to consider
whether other grounds, currently contained within the ADA or recommended for
inclusion, give rise to similar considerations. Care must be taken in undertaking this
task, so that factors which are truly irrelevant are not given a status which is not
justified.



3.77 In relation to disability, the analysis was undertaken on the basis, not that all
persons are identical in their physical and intellectual features, but rather that some
people depart significantly from the norm which is reflected in the concept of normal
and orderly functioning of body and mind. Employers are expected to structure their
employment practices to take account of normal bodily needs, for example, by
allowing for sleep and sustenance. However, it is common place in employment to
specify hours of work and attendance at places of work which interfere with other
physical or social activities, including child care arrangements, pregnancy, childbirth
and breastfeeding. There is a legitimate debate as to whether employment practices
should cater for these eventualities. Whilst such activities tend to be temporary or
episodic, it may be argued that they are normal and commonplace, especially in the
lives of women.

3.78 The contrary argument is based on pragmatism. It asserts that, whatever might
be true in an ideal world, employment practices in our society do not generally
accommodate these situations and that to require such accommodation would be to
place the law well ahead of social convention and would cause a significant degree of
social and industrial disruption. However, pragmatism can be double-edged. One may
point to the significant changes in workplace practices which have been made to
accommodate the physical needs of smokers, who are now precluded for health
reasons from smoking in many places of employment.

3.79 There is no doubt that the law is developing over time. Carer responsibilities
are now being accommodated by industrial laws and the failure to accommodate
pregnancy and breastfeeding has been addressed from time to time as a form of sex
discrimination. The Commission believes that social attitudes will continue to change
in favour of requiring accommodation of such characteristics and supports that
process. However, it believes that there are dangers in pressing the legal obligations
of employers (and those responsible in other areas of public life) too far beyond the
limits of what is generally accepted as necessary responsible conduct. Disability is not
the only ground to which the foregoing principles apply: family and carer
responsibilities provide a further example. Thus, the need to adjust working hours to
allow a working parent to collect young children from school or child care may impose
a barrier to the performance of a particular job. This should not be prohibited as
conduct which is unacceptable in all circumstances. Rather, a similar question will
arise as in the case of workers with disabilities, namely whether the manner in which
the work is organised is unavoidable or whether it would be reasonably practicable to
vary the working hours to accommodate the worker with family responsibilities.

3.80 The real difficulty in this area is to identify the extent of the prohibition. If an
employer treats a person detrimentally on the ground of family responsibilities, for
example, by refusing to interview for a position where the applicant has dependent
children, the scope of the prohibition will be relatively limited. Further, there may need
to be an exception for a genuine requirement of the position. For example, if an
applicant says that he or she is not available between the hours of 6.00pm and
9.00am, because of the need to care for young children, that person is simply
ineligible for a job (for example) at a bakery which, by law, must operate only during
those hours, or for milk deliveries which are required early in the morning. However,
these are extreme cases. In other situations, flexibility may be available. A principle of
equality of treatment alone will not impose an obligation on an employer to improve
the flexibility of, or otherwise vary the conditions attaching to, a particular position.
Accordingly, this ground will have little effect in practice if it does not include an
obligation to make reasonable accommodation, subject to the defence of undue
hardship. This is because actual or potential availability for work at particular hours
may be a relevant consideration in relation to some employment. Rather than
disregard this fact, it is necessary to acknowledge its force and impose reasonable
requirements to achieve the underlying social policy.



3.81 One argument against the “reasonable accommodation” approach is that it
imposes a burden on employers, and in particular on small business. There are two
answers to this objection: first, it is necessary to assess the strength of the objection
in general terms. Secondly, if it is seen to have merit, then consideration must be
given to limiting unreasonable effects, preferably with a carefully formulated
exception.

3.82 In the first place, the objection bears the hallmarks of the objections historically
raised in relation to regulation of anti-social conduct in many areas. The suggestion of
unacceptable costs if women were provided with equal opportunities, due to the need
to make additional toilet facilities available, and the fears accompanying the
requirement to accommodate disabilities, provide examples. In those cases, the
overriding social policy contained in anti-discrimination principles was given effect and
the adverse economic consequences proved to be exaggerated. In relation to workers
with family responsibilities, it may be conceded that the proportion of the work force
affected by family responsibilities will greatly exceed the proportion subject to
significant disabilities, but on the other hand, will be less than the numbers affected by
the prohibition on sex discrimination. More importantly, the appropriate balance is
achieved through the “undue hardship” defence which provides a degree of flexibility
in the application of this principle.

3.83 The second aspect of the objection really focuses upon the uncertainty which is
said to flow from the “undue hardship” defence. However, this uncertainty has not
proved a significant difficulty in relation to the area of disability discrimination. In
practice, it seems that commonsense has prevailed and that relatively few cases have
been brought in the marginal areas where outcomes will be difficult to predict.

3.84 To the extent that new situations give rise to novel complaints, the usual course
is likely to follow: namely that the Anti-Discrimination Board (“ADB”) and the EO
Division will develop principles and guidelines which will give rise to increasing levels
of understanding and certainty. Similar considerations will also apply in relation to
pregnancy and breastfeeding.

3.85 The Commission is conscious that these grounds give rise to controversy and
debate which can easily arouse legitimate sensitivities. Thus, there is resistance,
understandably, to identification of pregnant women as people who should be treated
as if they had a disability. That concern is not so much an attempt to deny the physical
circumstances of pregnancy, but rather, reflects a fear that such an analysis will
reinforce stereotypes that were all too common in the past and which linger in our
society. On the other hand, if anti-discrimination laws are to be appropriately moulded
and accepted by the community, it is essential that where, in the particular
circumstances, a physical condition is relevant that fact be identified and, so far as is
appropriate, the difference be accepted as relevant.

Recommendation 5

The ADA should impose an obligation to provide reasonable
accommodation in relation to the grounds of disability, pregnancy,
breastfeeding and carer responsibilities (only in employment)
subject to a defence of unjustifiable hardship.

Draft Anti-Discrimination Bill 1999: cl 14



INDIRECT DISCRIMINATION

3.86 It has long been recognised that differential treatment which is specifically
related to a prohibited ground, such as race or sex, is generally unacceptable.
However, disadvantage can also result from the application of tests which, though
facially neutral, have an unreasonable and disproportionate impact on a particular
group of people. The resulting discrimination is commonly called indirect or disparate
impact discrimination.

3.87 The origin of the notion of indirect discrimination dates back to the US case of
Griggs v Duke Power Company.67 In that case, the Supreme Court held that an
employer’'s requirement that job applicants hold a high school diploma or pass an
intelligence test was unlawfully discriminatory because it operated to exclude black
applicants at a higher rate than whites and was not substantially related to the
applicant’s ability to perform the job. Formulating the concept of indirect discrimination
Chief Justice Burger said:

What is required by Congress is the removal of artificial, arbitrary and
unnecessary barriers to employment when the barriers operate
invidiously to discriminate on the basis of racial or other impermissible
classification.

The Act proscribes not only overt discrimination but also practices that
are fair in form, but discriminatory in operation. The touchstone is
business necessity. If an employment practice which operates to
exclude Negroes cannot be shown to be related to job performance, the
practice is prohibited.e'8

3.88 This formulation inaugurated a new era in discrimination law in the United
States,®9 which was to have a rippling effect on the British,’0 Canadian’! and
Australian’2 systems some years later. The international conventions have also
recognised that a preference or distinction based on race or sex may have either “the
purpose or effect” of nullifying or impairing the exercise of equal rights.

The definition of indirect discrimination in the ADA
3.89 In NSW, indirect discrimination is defined in relation to each prohibited ground.
In every case the focus is on the requirement or condition and its disproportionate
impact where the discriminator:

requires the aggrieved person to comply with a requirement or condition

with which a substantially higher proportion of persons [not of that race],

. comply or are able to comply, being a requirement which is not
reasonable having regard to the circumstances of the case and with

which the aggrieved person does not or is not able to comply.73

3.90 There are four elements that must be established:

the discriminator requires the aggrieved person to comply with a requirement or
condition;

a substantially higher proportion of persons of a different status comply or are
able to comply;

the requirement is not reasonable having regard to the circumstances; and

the aggrieved person does not, or is not able to, comply.



Problems associated with the current definition of indirect discrimination
The proportionality test

3.91 Many criticisms have been mounted against the current definition of indirect
discrimination. It has been said in numerous commentaries on the ADA and other
legislation in similar form that the test, which requires one to identify whether “a
substantially higher proportion” of the group into which the aggrieved person falls are
unable to comply with the requirement, as compared with a group of persons not
having the particular characteristic, gives rise to a number of problems. One major
difficulty with this approach is to identify the requisite ‘base pool’ from which the
necessary proportions must be drawn. This issue was the subject of detailed
consideration by the EOT, the Court of Appeal and ultimately the High Court in the
Australian Iron and Steel case (“Al&S case").74 The problems which can arise may
be illustrated by the facts of that case. Australian Iron and Steel (“Al&S”) sought to
retrench workers on the basis of the “last on, first off” principle. Al&S had, as the EOT
found, discriminated against women in its employment practices over many years.
However, those practices had improved significantly in the years leading up to the
retrenchments. As a result, the correct approach was a matter of critical significance.

3.92 There were four approaches to the task open, which may best be explained by
reference to the following hypothetical figures, based on the Al&S Case.

Initial work force Retrenched Remaining work forc
Women 500 50 450
Men 4500 450 4050
Total 5000 500 4500

3.93 Each approach is concerned with the groups of women and men who survive
retrenchments. The first method compares the surviving women, as a proportion of all
women in the work force prior to retrenchments, with the surviving men, as a
proportion of all men in the work force prior to retrenchments. Before retrenchments
women constituted 10% of the work force; they also constituted 10% of those
retrenched and still constituted 10% of the work force after retrenchments had been
completed. The resultant proportions were identical and there was, therefore, no
substantial disproportion between the effects on men and women.

3.94 However, there are three other ways of undertaking the exercise which may
lead to a different result. The second method takes the number of men and women in
the work force, before and after retrenchments, as a proportion of the total original
work force. As appears from the table, the total number of men at all stages exceeded
the total number of women in the work force and the proportion of men who overcame
the obstacle of retrenchment is 81% (4050/5000), whereas the proportion of women
who survived is 9% (450/5000) (10% of the work force was lost). Although this
approach found favour with Chief Justice Street in the Court of Appeal in the Al&S
case, and with the majority in the Federal Court in Secretary Department of Foreign
Affairs v Styles,75 it was rejected by all members of the High Court in Australian Iron

and Steel Pty Ltd v Banovic.”8 Justice Dawson noted in Banovic:

The problem with that form of comparison is that the result may merely
be a reflection of the fact that the work force was sexually imbalanced.
Indeed, where the sexes are not evenly balanced in a work force, the
result of the “last on, first off” principle will almost always result in the



retrenchment of a higher proportion of one sex ... Obviously, the reach
of the subsection was intended to be far less ambitious and to extend
only to discriminatory requirements or conditions imposed upon a work
force, whether the sexes in the work force happen to be unequal or not.
The subsection was not intended to embrace requirements which are
truly non-discriminatory and it must, therefore, require something more
than a direct comparison between the number of men who comply and
the number of women who comply with the requirement imposed by an

employer.77

3.95 The third approach is to take the proportions of men and women, not by
reference to the work force at the company, to which the condition is directed, but
rather by reference to the population as a whole. This approach was adopted by a
majority of the Court of Appeal in the AI&S case, but rejected by the majority in the
Federal Court in Styles. Because the proportions of men and women in the population
at large are roughly equal, the disproportion of men and women who can comply with
the condition in the table set out above will remain of the same order, namely 9:1. The
majority in Styles rejected this approach on the basis that the tiny proportions resulting
were not substantially different.”8  This appears to be wrong. The proportionate
difference between 9 and 81 is the same as that between 0.09 and 0.81. A more
serious objection is that, in common with the second method, this approach will give
rise to disproportionate results whenever the work force is sexually imbalanced.

3.96 The fourth approach, which was accepted by the EOT in Al&S and found not to
involve any legal error by the majority in the High Court, rested on the principle
enunciated by Justices Deane and Gaudron, and that:

requires the selection of relevant base groups which do not themselves
incorporate the effect of allegedly discriminatory practices and which
can accordingly be used as reference points for ascertaining the effect

of those practices.79

3.97 This approach was also accepted as appropriate by Justice Dawson. The
reason for adopting this approach is succinctly stated by Justices Deane and Gaudron
as follows:

The comparison of the proportions of complying men and women to the
male and female populations to be divided by the condition or
requirement in question will reliably reveal the extent of the significance,
if any, of sex to compliance only if sex is not a factor influencing the
composition of those populations.80

3.98 If one had simply looked at the cut-off date for employment, after which all men
and women employed were retrenched, and took those employed before that date as
a proportion of the total work force, one had a built-in discriminatory factor, namely
that women suffered from a delay in hiring which adversely affected their employment
dates. Thus, instead of taking the whole work force, the EOT looked at a base pool,
being all persons employed after the date of application of the last woman retrenched.
Male applicants obtained jobs at the steel works almost immediately, whereas women
suffered delays of about two years. If the last woman to be retrenched was employed
on 1 January 1981, her date of application would have been 1 January 1979. Of the
women who were employed after that date, all would have been retrenched. However,
of the men employed after that earlier date, only those were retrenched who were
employed after 1 January 1981. Thus 50% of the men may have been able to comply
with the requisite condition, whereas none of the women could.



3.99 The question of establishing the base pool is a factual issue. Nevertheless, it
can give rise to serious complexities which may in some cases be avoidable. The real
issue is whether the consequences or effects of particular conduct impact
disproportionately on one group rather than another, always accepting that, where
particular grounds, such as race or marital status, involve numerous different
groupings, the exercise tends to become even more complex. As a result of concern
with respect to this exercise, some jurisdictions have now abandoned the terminology
of “substantially higher proportion” of one group than another. Thus, the SDA now
simply refers to the imposition of a condition, requirement or practice “that has, or is
likely to have, the effect of disadvantaging persons of the same sex as the aggrieved
person.”81 One benefit of this approach is to avoid apparently different criteria being
applied in relation to direct and indirect discrimination.82 Also, it would not require
statistical analysis to show a disproportionate impact where such analysis is clearly
unnecessary.

3.100 On the other hand, the proof that the act is discriminatory does not lie in the
reason for doing the act, but in the way the detriment impacts disproportionately on
one group compared with another. Using the AI&S case as an example, the act was
the imposition of the “last on, first off” policy. The detriment was that some people lost
their jobs. However, in order for the act to constitute discrimination there must be a
link between the person’s sex and the detriment — that link requires that a
disproportionate percentage of women compared with men suffered detriment as a
result of the act. If the only test is detriment or disadvantage, then any act which
detrimentally affects men and women equally (or other groups based on the prohibited
grounds) would come within the definition. Thus, although establishing
disproportionate impact can be a complex process, it may be necessary to establish
the link between the detriment and the ground or characteristic.

Discriminatory effects — reasonableness

3.101 As already noted, not all conduct which has discriminatory effects should
necessarily be unlawful. Thus, just as it is permissible to take account of sex, for
example, if there is some inherent characteristic of one sex which is directly relevant
to the question in issue, so it is acceptable to take into account factors which have no
direct link with sex, although they may have a discriminatory effect when applied. One
example, which is to be found in the case law, is the imposition of requirements in
relation to appropriate head-wear. Such requirements may impact adversely on
groups, such as Sikhs, who are required by their culture and customs to wear
particular head-wear, such as the turban. If the requirement is imposed for significant
safety reasons, it may be justifiable; if it is imposed purely for matters of appearance,
the discriminatory effect may not be outweighed by the intended purpose and the
result will be unacceptable.

3.102 The ADA presently requires that the imposition of the requirement be “not
reasonable having regard to the circumstances of the case”. The United Kingdom
legislation, from which ours was derived, involved a test of whether the conduct was
“justifiable” rather than “not reasonable”. That is a somewhat higher test than the test
commonly used in Australian legislation. The test of “reasonableness” has been
preserved in recent amendments to the SDA, but the burden of proving that the
practice is reasonable in the circumstances is now imposed on the respondent.83
Further, the SDA now sets out the factors which are to be taken into account in
determining whether a requirement is reasonable.84

3.103 In principle, the placing of a burden of proof on the respondent is appropriate.
If a complainant establishes, as a matter of fact, that the condition in question has a
discriminatory impact, it is the respondent who is best placed to justify the conduct.
For example, if it is an employment practice, it will be the employer who will be able to



explain the reason for imposing the particular requirement and demonstrate its
essential connection with the work required to be done. Although, under the ADA in its
present form, the onus is placed on the complainant to demonstrate that the
requirement was “not reasonable”, as a matter of practice the burden of
demonstrating reasonableness will usually fall upon the respondent. In the face of a
proven discriminatory effect and an absence of any ready explanation for the
imposition of the practice, in circumstances where other practices with less
discriminatory effects appear to be equally available, the EO Division is likely to find
that the requirement adopted was unreasonable. The EO Division, in reaching its
conclusion, would be entitled to take into account the fact that the respondent could
have taken steps to call evidence to justify the practice. Accordingly, a change in the
onus of proof is likely to reflect the realities of the present situation and is, on its face,
fair.85

3.104 There is also merit in spelling out the factors which may be relevant to the
question of reasonableness or justification. In the SDA, the factors are set out in the
following terms:

The matters to be taken into account in deciding whether a condition,
requirement or practice is reasonable in the circumstances include:

(@) the nature and extent of the disadvantage resulting from the
imposition, or proposed imposition, of the condition, requirement
of practice; and

(b) the feasibility of overcoming or mitigating the disadvantage; and

(c) whether the disadvantage is proportionate to the result sought by
the person who imposes, or proposes to impose, the condition,
requirement or practice.86

3.105 The terminology of the section is curious: first, it identifies the discriminatory
effect, referred to as “the disadvantage”, and requires assessment of its nature and
extent. Next, it requires consideration of the feasibility of overcoming or mitigating the
effect and finally, it asks whether the discriminatory effect is “proportionate to” the
result sought by the person imposing the condition, who may be an employer.

3.106 A more logical approach would be to identify the relationship of the
requirement to the legitimate purposes of the employer; determine whether the
disadvantage was disproportionate to the benefit accruing to the employer; ask
whether the disadvantage could be mitigated without undue hardship to the employer
and, if there are steps which might be taken to mitigate the disadvantage, determine if
those steps have been or will be taken. As noted above, the assessment of the
discriminatory impact will already have been undertaken. The other matters fall within
the field of expertise of the employer. Drafting aside, the approach of the SDA, that it
is desirable to spell out the factors which are relevant to considering whether a
discriminatory effect is unlawful or not, is sound. It also follows from an identification of
those factors that it is reasonable to expect the respondent to establish them.

3.107 Two other questions remain. First, there are cases where the discriminatory
effect may be deliberately imposed and the use of a neutral requirement is merely a
cloak for achieving that end. In these circumstances, the discrimination is deliberate
and should not be justifiable. Secondly, it is necessary to resolve the difference in the
standard between the current Australian test and the English test. On one view, the
English test is more appropriate in that it looks for “justification” of the discriminatory
impact, rather than asking whether the discriminatory impact is “not reasonable”. In

Griggs v Duke Power Company87 the US Supreme Court said, in relation to an



employment case, “the touchstone is business necessity”. In the Commission’s view,
the question is better resolved by breaking the elements down into their parts. Thus,
the facially neutral ground relied upon by the employer should have a sufficient
justification in terms of its own legitimate purpose. The suggested link is that it be
adapted to a legitimate end, that the unintended detriment is not disproportionate to
the benefit and that there was no other less discriminatory option available (absent
undue hardship). The need to avoid unnecessary invasion of human rights and
fundamental freedoms should not be weakened by a defence which is too readily
satisfied. These variations in terminology are unlikely to have great impact in terms of
consequences, but the Commission prefers a test of what is “reasonably necessary”
in establishing the link between the condition and the legitimate business purpose.
The result will obviously be influenced by a consideration of whether there are less
discriminatory options and the weighing of the resulting benefits to the employer
against the discriminatory impact on the complainant and his or her colleagues.

Recommendation 6
The concept of indirect discrimination should be redefined:

to be consistent with the new definition of “direct
discrimination”;

to identify how the element of “reasonableness” is to be
addressed; and

to specify that the burden of establishing reasonableness
rests with the respondent.

Draft Anti-Discrimination Bill 1999: cl 10
OBJECTIVES OF THE LEGISLATION

3.108 A final issue which needs to be considered in relation to the concept of
discrimination is whether the legislation should include a statement of the objects and
principles of the ADA. The current Preamble to the ADA describes it as an “Act to
render unlawful racial, sex and other types of discrimination in certain circumstances
and to promote equality of opportunity between all persons”. This statement is limited
in scope and, therefore, provides little more than a bald statement of the philosophy
behind the ADA. Furthermore, while the existing Preamble refers explicitly to the aim
of the ADA to promote “equality of opportunity”, it does nothing to explain the content
of this right to equality. As discussed earlier in this chapter, there are numerous ways
in which a right to “equality” may be framed and many complex issues which surround
its formulation.88 In view of the Commission’s recommendation to alter the definition
of discrimination to promote substantive rather than merely “formal” equality,89 it is
desirable that this principle be included in the Preamble to the legislation.

3.109 In light of the complexity of the ADA, and the fact that the Commission is
proposing a number of significant changes to the existing legislation, it is desirable
that the ADA include a preliminary provision which provides an executive summary of
the ADA and the rights and obligations which it creates. This may be done by
including a comprehensive statement of objects or general principles at the beginning
of the ADA, in addition to an expansion of the existing Preamble to incorporate
specifically principles from international human rights law into the legislation.



3.110 A clear statement of the objects of the legislation would serve three important
purposes. First, it would provide an important educational t00l.90  Given the highly
complex nature of both Federal and State equal opportunity laws, a clear and succinct
statement of the various rights and obligations which exist under the ADA would be
extremely useful, particularly considering the importance of the ADA for various
disadvantaged groups. It would also be useful as an aid to employers (and other
bodies and persons covered by the ADA) in formulating appropriate Guidelines and
Codes of Practice.

3.111 Secondly, as it is unlikely that a Federal or State Bill of Rights will eventuate
within the next few years,91 a statement of objects would be a significant opportunity
for the State legislature to recognise a number of important human rights which have
been recognised at the international level. The precedent for the inclusion of such a
statement of rights within legislation itself has already been set in a humber of other
NSW Acts.92 Finally, a clear statement of objects within the ADA may be used by the
EO Division and appellate courts as an aid to interpretation of unclear or ambiguous
provisions of the legislation. Increasingly, various members of the High Court of
Australia have directed that legislation should not be interpreted narrowly but in
keeping with the statutory objects of the legislation. For example, Chief Justice Mason
and Justice Gaudron said in Waters:

[T]he principle that requires that the particular provisions of the Act
must be read in the light of the statutory objects is of particular
significance in the case of legislation which protects or enforces human
rights. In construing such legislation the courts have a special
responsibility to take account and give effect to the statutory purpose.93

This may serve to reduce the number of decisions which are not in keeping with the
remedial spirit of the Iegislation.94

3.112 The human rights legislation of a number of other jurisdictions throughout
Australia, currently include provisions which outline the objectives and underlying
principles of the Iegislation.g5 Usually such principles are incorporated either in a
Preamble or in an “objects” clause. The SDA, however, includes both a Preamble and
a statement of objects.96 Matters which are commonly covered in “objects” clauses
are: general statements of the purpose of the legislation, including the elimination of
discrimination and the promotion of equal opportunity, and an executive summary of
the various provisions of the Act, including the grounds and areas covered. In
addition, a number also include a brief statement of the principles contained in
international human rights law and list the various treaties and conventions under
which these arise.97 As discussed in Chapter Two of this Report, the development of
human rights legislation at the domestic level has been preceded by the emergence of
a number of human rights instruments at the international level 98 Many of these
instruments have formed the Constitutional basis for the enactment of the Federal
human rights legislation and are thus important to place the ADA in its appropriate
context. The Preamble of the Anti-Discrimination Act 1991 (QId) (“ADA (QId)")
specifically lists each of the international human rights treaties ratified by the
Commonwealth government and states that it is the intention of the State legislature
to support and extend Commonwealth activity in this area.

3.113 The Commission is of the view that the ADA should include both a Preamble
and a statement of objects. The Preamble could be drafted similarly to the Preamble
of the ADA (QId), including a statement of the principles of equal opportunity and the
relevant international instruments ratified by the Commonwealth government. The
objects clause could be drafted along the lines of those contained in the SDA and the
Equal Opportunity Act 1995 (Vic), which provide a brief summary of the provisions of
the Act and the purposes sought to be achieved. Every person’s right to be



considered on their merits without having any irrelevant considerations taken into
account is an important object which the Commission recommends for inclusion in the
objects clause.

Recommendation 7

The ADA should include a Preamble which refers to a right to
substantive, as distinct from formal, equality. It should identify the
relevant international human rights instruments adopted by
Australia and provide a brief statement of the principles contained
therein.

Draft Anti-Discrimination Bill 1999: Preamble

Recommendation 8

The ADA should include a statement of objects. The statement
should provide that the objects of the Act are:

to promote recognition of equality of opportunity for all
people;

to eliminate discrimination by recognising that irrelevant
characteristics not be taken into account;

to implement strategies aimed at achieving substantive
equality in public life, including provisions requiring the
“reasonable accommodation” of certain attributes and
permitting special measures to promote the opportunities of
disadvantaged groups;

to provide a mechanism for conciliation of disputes involving
discrimination;

to provide redress for people who have been unlawfully
discriminated against; and

to educate the community about the prohibitions against
unlawful discrimination and to promote the social and
economic benefits of applying non-discriminatory principles
and practices.

Draft Anti-Discrimination Bill 1999: cl 3, 128, 129
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REPORT 92 (1999) - REVIEW OF THE ANTI-DISCRIMINATION ACT 1977 (NSW)

4. Areas of Operation

INTRODUCTION

4.1  The particular issue addressed in this chapter is the identification of the areas
in which discrimination law should operate. As one critic pointed out, the Anti-
Discrimination Act 1977 (NSW) (“ADA") presently reflects a threshold division
between the public and private spheres.1 This division renders aspects of public life
subject to regulation, but cordons off the private sphere from scrutiny. Although there
may be a useful distinction between public and private areas, it is necessary to
consider whether the dividing line has been correctly drawn.

4.2 If discrimination at a private level is not controlled, a society may not give full
effect to the norms of non-discrimination and equality. On the other hand, forbidding
discrimination by individuals and private bodies involves interfering with their personal
choice, thought and expression and can intrude into intimate relationships. Deciding
on the proper ambit of discrimination law therefore involves a consideration of
competing interests and rights and striking a careful balance between them.

MODELS OF OPERATION
Public and private arenas

4.3 There are three models for the operation of discrimination law. First, there is
the model which is primarily adopted in the present ADA, that is to provide that
discrimination in specified areas of public life is unlawful. Generally speaking, the
present Act identifies those areas as work, public education, the provision of goods
and services, accommodation, and membership of registered clubs. These are
specifically identified as being of public concern due to their intimate relationship with
the socio-economic rights of the individual and are therefore recognised as being of
sufficient public importance to warrant protection provided by the State.

4.4  The second model is reflected in the prohibition found in s 9 of the Racial
Discrimination Act 1975 (Cth) (“RDA”). In that provision the area of operation in
relation to racial discrimination is defined as “the recognition, enjoyment or exercise,
on an equal footing, of any human right or fundamental freedom in the political,
economic, social, cultural or any other field of public life”. The relevant “fields” gain
meaning through the content of the phrase “any human right or fundamental freedom”,
which is in turn defined to include any right of a kind referred to in Article 5 of the
Convention on the Elimination of all forms of Racial Discrimination (“CERD”). Article 5
provides as follows:

(@) The right to equal treatment before the tribunals and all other
organs administering justice;

(b) The right to security of person and protection by the State against
violence or bodily harm, whether inflicted by government officials
or by an individual, group or institution;

(c) Political rights, in particular the rights to participate in elections —
to vote and to stand for election — on the basis of universal and
equal suffrage, to take part in the Government as well as in the
conduct of public affairs at any level and to have equal access to
public service;



(d) Other civil rights, in particular:

(i) The right to freedom of movement and residence within the
border of the State;

(i) The right to leave any country, including one’s own, and to
return to one’s country;

(i) The right to nationality;
(iv) The right to marriage and choice of spouse;

(v) The right to own property alone as well as in association with
others;

(vi) The right to inherit;

(vii) The right to freedom of thought, conscience and religion;

(viii) The right to freedom of opinion and expression;

(ix) The right to freedom of peaceful assembly and association;
(e) Economic, social and cultural rights, in particular:

(i) The rights to work, to free choice of employment, to just and
favourable conditions of work, to protection against
unemployment, to equal pay for equal work, to just and
favourable remuneration;

(i) The right to form and join trade unions;
(i) The right to housing;

(iv) The right to public health, medical care, social security and
social services;

(v) The right to education and training;
(vi) The right to equal participation in cultural activities;

()  The right of access to any place or service intended for use by the
general public such as transport, hotels, restaurants, cafes,
theatres and parks.

4.5 As this is an inclusive definition, the list should not be seen as exhaustive.
However, it is curiously limited in some respects and, in particular, the basic right to
own property has been treated by the High Court as not extending to all aspects of the
acquisition and management of property.2 The definition is, nevertheless, clearly
intended to be more extensive than the areas covered by the ADA, which are largely
limited to economic, social and cultural rights defined in (e) and (f). Other areas
involve either constitutional rights, political rights or rights covered by Commonwealth
law.

4.6 In the context of a general prohibition, the coverage provided by the CERD
differs, at least in the terms in which it is expressed, from that provided by the
Convention on the Elimination of all forms of Discrimination Against Women



(“CEDAW?"). While the former restricts its coverage to “public life”, the latter leaves
coverage open to “any distinction, ... in the political, economic, ... or any other field”.3

4.7  In addition to the broad provision in s 9, the RDA also prohibits discrimination
in specified areas.4 This approach is similar to that adopted in the Draft Model Law
on Racial Discrimination.® The reason for this apparent duplication, according to the
Race Discrimination Commissioner, is that “there is considerable normative value in
having a specific section which, while not detracting from the general proscription,
renders discrimination unlawful in a particular area of operation”.6 The specific
provisions in s 11 to 17 of the RDA are, however, less detailed than the corresponding
provisions in the Sex Discrimination Act 1984 (Cth) (“SDA") and the Disability
Discrimination Act 1992 (Cth) (“DDA").

4.8  The third model of coverage is to make the prohibition unlimited as to area in
the same way that tortious or criminal conduct is, generally speaking, unlimited. This
approach has been adopted by the Anti-Discrimination Act 1991 (Qld) (“ADA (QId)")
with respect to unlawful sexual harassment.” The question of whether sexual
harassment, broadly described as unsolicited or unwelcome conduct of a sexual
nature, properly belongs within discrimination legislation is discussed in Chapter
Seven.

4.9  The existence of these models gives rise to the question whether the approach
adopted in the ADA is the correct approach.

Retaining the public/private distinction

4.10 As the Anti-Discrimination Board (“ADB”) noted,8 strenuous arguments have
been put at the international level to the effect that the restriction of anti-discrimination
laws to the public arena reflects the male understanding of the need for protection. By
contrast, it is argued that women suffer discrimination which will not be caught by
violations of civil and political rights. The ADB quotes Charlesworth and Chinkin® to
the following effect:

The same importance has not been generally accorded to economic
and social rights which affect life in the private sphere, the world of
women, although these rights are addressed to States. This is not to
assert that when women are victims of violations of civil and political
rights they are not accorded the same protection, but that these are not
the harm from which most women need protection.

4.11 The ADB concludes its submission on this point with the following comment:

The above arguments are supportive of a shift away from the present
“public rights” approach of anti-discrimination laws. Perhaps the
Queensland model in broadening the sexual harassment provisions is
an appropriate one to follow. Indeed, it would also be interesting to
explore the impact of similarly broadening the sex discrimination
provisions of the ADA generally or, indeed, restructuring the Act so that
all grounds of discrimination would be unlawful in areas of both public
and private life. Of course, much thought would need to be directed to
the kinds of exceptions and exemptions which would be necessary in
such legislation otherwise its scope would be virtually unlimited and

perhaps unworkable.10

4.12 The final caveat is important. However, the problems are not fully
encapsulated in the concept of unworkability. Rather, there is a problem of principle
with the approach which abandons any attempt to distinguish the public from the



private arena. Because, for example, sex may be irrelevant in relation to public
activities, it does not follow that it is necessarily irrelevant in relation to private
conduct. Perhaps this could be dealt with by way of appropriate exceptions, but the
task is, as the ADB appears to recognise (by not attempting it), daunting. For
example, sex discrimination in relation to the area of employment is limited by a
genuine occupational qualification exception.11 Amongst other things, the exception
recognises the demands of decency and separate sleeping accommodation, at least
in relation to men and women who are not married or in a de facto relationship.
Assuming that this exception is appropriate, the number of areas of private life to
which a similar kind of exception must apply would be extensive. Further, there are
innumerable areas of private life in which gender (or any of the other prohibited
grounds) is a legitimate consideration. The logic which denies the relevance of such
considerations in public life simply does not apply across the board.

4.13 Furthermore, it is not entirely clear what is the gravamen of the ADB's
arguments that “the deepest level of the public/private dichotomy operates with regard
to gender to the disadvantage of women.” The examples which follow include
(perhaps relevantly to Australia) the feminisation of poverty, domestic violence, sexual
assault and murder. These examples suggest that the problem is identified as the
structure of social relationships, which may be, at least in part, within the definition in
the International Covenant on Economic, Social and Cultural Rights (“ICESCR”) and,
in part, dependent upon the internalisation of attitudes and beliefs within a culture. To
the extent that this latter category of issues can be dealt with by the law, it is not clear
that it is properly addressed by discrimination law as we presently understand it. In
any event, the Commission was provided with no model which would satisfactorily
overcome the difficulties of abandoning the public/private dichotomy.

4.14 A number of other submissions received by the Commission in response to
Review of the Anti-Discrimination Act 1977 (NSW) (“DP 30”)12 also addressed the
issue of regulation of the private sphere. The New South Wales Ministry for the
Advancement and Status of Women submitted that:

the private sphere of activity is where some of the most serious and
systemic discrimination against women (such as non-recognition of
unpaid work and domestic violence) takes place. This area of life is not
currently covered by the ADA, which designates areas of public activity
such as employment and the provisions of goods and services. If the
fundamental nature of discrimination against women is to be

addressed, the private sphere cannot be excluded.13

4.15 On the other hand, however, the New South Wales Women'’s Advisory Council
argued that:

Whilst acknowledging that inequality exists in the private sphere, the
Act is not useful. Education would serve as a more effective model to
change practices and attitudes. Where the law does intrude into the
private sphere such as with rape and domestic violence, it is more a
legal issue.14

4.16 Submissions from the Catholic Education Commission of New South Wales
and the Seventh Day Adventists Church also argued that the private sphere is not the
proper subject of regulation and should be excluded from the ambit of the ADA.LS

4.17 As foreshadowed in relation to the discussion of the issues raised by the ADB,
the Commission accepts the general principle that the distinction between the public
and the private areas of life should be maintained and that the ADA should operate
only in the public area. This conclusion is not simply a pragmatic limitation on legal



intervention in private affairs, but follows from the underlying political and
philosophical principles which justify the existence of the ADA. Once it is accepted
that a legitimate purpose of the ADA is to protect freedom of political and religious
belief, the Act is extending its protections beyond inherent characteristics to the
protection of factors which are, at least in part, the product of private choice. That
protection, like protection which might be given by a Bill of Rights, recognises a
sphere of privacy and may even provide for a legal right to privacy.

4.18 It does not follow that abusive behaviour, such as domestic violence, should be
immune from State intervention because it may occur in a domestic or private arena:
the proper conclusion is purely that a distinction between public and private life, the
boundaries of which may be differently drawn for different purposes, remains a valid
and important consideration.

Value of a general prohibition

4.19 The preceding discussion deals with the justification for the approach adopted
in the ADA, which currently seeks to draw a line between public areas, which are
appropriately subject to anti-discrimination law, and private areas, which are not. In
the next section consideration is given to identified areas of operation as set out in the
present ADA. Certain recommendations are made for clarification and extension of
those areas.

4.20 The principle which the Commission has sought to identify in the current
Federal and State legislation is that discrimination law should appropriately apply to all
conduct in the public arena. As will appear from the following discussion concerning
identified areas of operation, the ADA currently achieves most of the required
coverage to satisfy that principle. For example, the areas of work and the provision of
goods and services alone go a long way to satisfying the principle. The question is
then whether there is merit in formulating a general prohibition along the lines of s 9 of
the RDA which outlaws discrimination in relation to “any human right or fundamental
freedom in the political, economic, social, cultural or any other field of public life.”
Further, if such a general provision were thought appropriate, there would arise a
consequential question as to the need to retain the current identified areas of
operation.

4.21 Given the breadth of coverage of the ADA, there is an attraction in formulating
a provision in general terms. The attraction is not merely intellectual: the identification
and definition of particular areas of operation may give rise to unintended or
inappropriate omissions. Thus, in IW v City of Perth16 Chief Justice Brennan and
Justice McHugh made the following comments1’ in relation to the Western Australian
Equal Opportunity Act 1984:

The Act is not a comprehensive anti-discrimination or equal opportunity
statute. The legislature of Western Australia, like other legislatures in
Australia and the United Kingdom, has avoided use of general
definitions of discrimination ...

Those legislatures have also deliberately confined the application of
anti-discriminatory legislation to particular fields and particular activities
within those fields.

No doubt most anti-discrimination statutes are legislative compromises,
resulting from attempts to accommodate the interests of various groups
such as traders, employers, religious denominations and others to the
needs of the victims of discrimination. As the evils of discrimination in
our society have become better understood, legislatures have extended



the scope of the original anti-discrimination statutes. Many persons
think that anti-discrimination law still has a long way to go.

4.22 As noted in the preceding chapter, the Commission accepts the criticism
implicit in the comments by their Honours in relation to the definition of discrimination.
However, the confinement to particular fields and particular activities is not necessarily
undesirable or inappropriate; nor is it necessarily the result of the kinds of “legislative
compromise” referred to by their Honours, although such limitations that arise under
the ADA in relation to employment and education could no doubt properly be so
characterised. That being said, their Honours’ comments, which led to the adoption of
a construction of the Western Australian Act not based on the assumption that it
would necessarily apply to all acts commonly regarded as discriminatory, requires
further consideration.

4.23 For three reasons the Commission is not satisfied that a general provision
along the lines of s 9 of the RDA is desirable in the ADA. First, the generality of the
terminology is in some respects deceptive. As already noted, the areas identified as
human rights or fundamental freedoms are not entirely unrestricted, but are defined to
include any right of a kind referred to in Article 5 of the CERD.18 The scope of Article
5 has already been considered and, given that the definition is only an inclusive one,
the identification of particular areas may not provide a significant restraint on the
scope of the provision. However, the difficulties of interpretation are illustrated by the
difference in views as to its operation to be found in the judgments of Chief Justice
Gibbs and Justice Brennan respectively in Koowarta v Bjelke-Petersen.19 The case
involved a refusal by the Queensland government to transfer a pastoral lease to the
Aboriginal Land Fund Commission for the benefit of Aborigines living in the areas. The
plaintiff asserted that the refusal was a decision based on race which deprived him
and other Aboriginal people from occupying and using lands which were part of their
traditional lands. In considering whether the matter complained of fell within s 9 of the
RDA, Chief Justice Gibbs was of the view that it did not. His Honour commented:

However, it is doubtful whether section 9 has any application to the
facts alleged. That section is very widely drawn and its width produces
considerable uncertainty as to its effect.

A more serious question is whether the refusal to consent to the
transfer of the lease impaired the exercise of Mr Koowarta’'s right to
“own” property. The consent sought was to the transfer of the lease to
the Commission, not to Mr Koowarta ... Although the word “own” in Art
5(d)(v) should no doubt be given a wide meaning, it seems to be going
too far to hold that the right to “own” property includes a right to mere
possession under a licence to occupy.20

4.24  His Honour seems to have thought it appropriate to interpret the CERD strictly
in its own terms and place no reliance upon the fact that the reference to the
Convention was merely an inclusive one and the matters dealt with in s 9 appear not
to have been limited by its terms.

4.25 A different approach is adopted by Justice Brennan.

His Honour stated:

The enjoyment of a licence to use property is undoubtedly a “civil right”
within the meaning of that term in par (d) of Art 5



But no licence was granted to the plaintiff. He acquired no right which
he was entitled to enjoy. Is he “aggrieved” by the refusal of permission
to transfer the lease to the Commission because he has lost an
expectancy of a licence, albeit an expectancy which was not founded
upon any legal or equitable right vested in him? It is unusual for a
statute to impose a duty not to prevent another from getting, having or
using a mere opportunity to obtain a legal right; it is unusual for a
statute to confer a statutory right reciprocal to such a duty.
Nevertheless, as that appears to be the object and purpose of the
Convention, it is the effect of the Act. The essence of the problem which
the Convention sets out to remedy is not merely the denial of equality in
the enforcement of legal rights but the denial of an opportunity to
acquire legal rights or to avoid the incurring of legal liabilities when that
denial of opportunity is based on race ... The effect of section 9 of the
Act ... would be small indeed if “the recognition enjoyment or exercise,
on an equal footing, of any human right or fundamental freedom”
related only to rights which might be enforced or freedoms which might
be defended under the laws otherwise in force.21

4.26 Although the use of terminology such as “the provisions of goods and services”
in the ADA is more limiting than the approach adopted by s 9 of the RDA, there is
nevertheless considerable scope for argument as to the breadth of the area so
defined. The difference in approaches to the question of interpretation adopted by
Chief Justice Brennan in IW V City of Perth and in Koowarta no doubt reflects the fact
that one definition was found in a statute using particular terminology whereas the
other was found in a statute picking up, in an inclusive definition, the terminology of an
international Convention. The Commission is concerned that to adopt in the ADA a
reference, undefined, to “human rights and fundamental freedoms” would be to invite
inappropriate uncertainty and exasperation on the part of the courts, such terminology
not being part of the legal discourse of the common law.

4.27 Secondly, there is a practical difficulty in adopting broad terminology. In those
areas where an attempt has been made to define the scope of the ADA, careful
attention has been given to the boundaries of the area so as to improve the level of
certainty in respect of conduct covered by the Act. That exercise must necessarily be
abandoned, at least in part, if a broad prohibition in the terms of s 9 is adopted. These
practical difficulties may be least apparent in relation to racial discrimination, which is
an area which invites few exceptions. The difficulties will multiply in relation to other
grounds which may constitute undesirable discrimination based on prejudice and
stereotyping in some contexts but may constitute a legitimate consideration in others.

4.28 Thirdly, as a practical matter, there appear to have been few cases in which s
9 of the RDA has been relied upon to the exclusion of identified areas of operation.
Even in Koowarta the majority of the Court appeared to have relied upon s 12 as
being a sufficient basis for the claim. Further, the educational value of defining the
areas of operation and the fact that defined areas have been in the ADA for some 20
years suggests that it would be quite inappropriate to remove them at this stage. To
retain defined areas and provide a general prohibition would reduce the significance
of the general prohibition. It might even have the undesirable effect of distracting
attention from the appropriate scope of the defined areas because it would be treated
as a safety net.

4.29 For all these reasons, the Commission is satisfied that the introduction of a
general prohibition would not be appropriate. The ground with respect to which such a
general prohibition would most readily be justified is race: however, the RDA provides
for such a prohibition in relation to that ground and no particular departure from the



scheme of the ADA is necessary to provide such legal protection to the residual areas
to which s 9 of the RDA provides sole protection. In relation to other grounds, the
conceptual and practical difficulties are significant. By contrast, the Commission
believes the appropriate means of ensuring adequate coverage of the ADA is to
address the defined areas of operation and, where they appear to be unduly limited,
to amend them accordingly.

IDENTIFIED AREAS OF OPERATION

4.30 Within the public arena, there is (as concluded above) value in identifying
particular areas of operation, even if in the broadest terms. Members of the
community, including potential transgressors and potential victims, are entitled to a
level of precision in the definition of the areas covered by their legal rights and
obligations.
4.31 The areas currently covered under the ADA are:

work;

provision of goods and services;

education;

access to places and vehicles;

accommodation; and

registered clubs.
4.32 The issue is whether these areas are appropriate and adequate. An analysis of
the areas must be read in the light of the exceptions dealt with in this chapter and in
Chapter Six of this Report.
WORK
4.33 Work is probably the most important area of operation under the ADA. It is
important not only because it has a direct effect on an individual’s lifestyle and social
status, but also because it has consistently constituted the largest area of complaints
received by the ADB.22

Coverage under the ADA

4.34 The ADA prohibits discrimination in work on all prohibited grounds. The type of
work covered under the Act is detailed in the following table:

Areas of work currently covered under the ADA

Race Sex Marital Status Disability
applicants & employees s8 s 25 s 40 s 49D
commission agents s9 S 26 s 41 S 49E
contract workers s 10 s 27 s 42 S 49F
partnerships s 10A S 27A S 42A s 49G
local government councillors s 10B s 27B s 42B S 49H
industrial organisations s11 s 28 s 43 S 491
qualifying bodies s12 s 29 s 44 s 49J
employment agencies s 13 s 30 s 45 S 49K

Homosexuality
s 49H

s 49Z|

s 49

s 49ZK

s 49ZKA

s 49ZL

s 49ZM

s 49ZN

Age
s49,
S 4¢
S 4¢€
S 4¢€

S 4¢
S 4¢
S 4¢



Coverage in other jurisdictions

4.35 Other Australian jurisdictions cover most types of work covered in New South
Wales. The RDA provides a general prohibition in s 9 as well as specific prohibitions
in respect of particular areas of operation. In relation to employment, the RDA only
covers applicants and employees, contract workers and employment agencies.23
However, the RDA’s general prohibition is meant to have an extremely wide coverage
as it prohibits “any act involving a distinction, ... in the political, economic, social,
cultural or any other field of public life” and consequently has the potential to cover a
much wider area within the public sphere. Victoria is the only State (apart from New
South Wales) that covers municipal councillors. New South Wales is the only State
that intends to cover junior employees on the ground of age.24 However, they are
currently excepted from the age discrimination provisions as is the case in most other
jurisdictions around Australia.2®

The definition of “employment”

4.36 The common law meaning of “employment” has been modified in the ADA in
the following ways:

Section 4(1) defines employment to include work under a contract for services.
Thus, the ADA covers employment under a contract of employment and
independent contractors.

Section 4B interprets references to the employer of people in the Public Service,
Police Service or Education Teaching Service to mean Department Head,
Commissioner of Police and Director General of the Department of School
Education, respectively.26

The employment provisions relating to discrimination on the grounds of sex,
marital status, disability and homosexuality provide that for the purpose of
determining the number of persons employed by an employer, a corporation shall
be regarded as the employer of the employees of other corporations which are
related corporations within the meaning of the Companies Code (NSW).

Part 4E of the ADA (which prohibits compulsory retirement) contains a specific
definition of “employed in the public sector”. Under this Part, the definition of
“employee” includes a commission agent and a contract worker but not partners.
Also, the definition makes no reference to the inclusion of a contract for services
as does s 4(1) of the Act.

These discrepancies in the definitions of “employment” under the general provisions
of the Act and “employee” for the purposes of the compulsory retirement provisions
need to be addressed.

4.37 The ADA covers part-time, full-time and casual employment as the common
law definition of employment includes these forms of work. Some jurisdictions have,
however, specifically defined employment to include these forms of work.27 Apart
from work relationships in the common law sense, the ADA covers other work
relationships, including commission agents, partnerships etc, as listed above in the
table.



Coverage of volunteers and unpaid workers

438 The ADA has recently been amended to prohibit sexual harassment of
volunteers and unpaid trainees by including them within the definition of a “workplace
participant”.28 However, they are not covered for the purposes of the prohibition
against discrimination in the absence of a contract of employment, the “consideration”
for which usually takes the form of wages or salary in return for the work performed.

4.39 The Implementation Committee of the Report on Gender Bias and the Law?9
cited the example of law students who routinely do placements as part of their
undergraduate courses or work as volunteers in law firms, government and
community agencies, as persons who currently have no redress if discriminated
against.

4.40 In Queensland, the definition of “work” includes student work experience,
vocational industry placement, voluntary or unpaid work, paid or unpaid work by a
person with an impairment in a sheltered workshop and work under a guidance,
apprenticeship or occupational training or retraining program.30 The Northern
Territory covers work in a sheltered workshop and vocational training programs. South
Australia and the ACT cover unpaid work.31  Tasmania (in relation to sex
discrimination) covers employment or occupation in any capacity, with or without
remuneration.32 Only Victoria specifically excludes unpaid and voluntary work.33

4.41 From the point of view of the student, trainee or volunteer, there are significant
benefits of an educational or work experience kind. Future employers may look for
such experience. Accordingly, it is at least arguable that such circumstances fall within
the area of the provision of services.34 It is unfortunate that the trainee or volunteer is
not expressly covered, but must rely on the definition of “services”, which, though not
limited to services provided for payment, is an ill-defined concept whose application
may depend on the precise circumstances of the case.

4.42 From the point of view of the employer, while there may be no requirement that
the trainee or volunteer undertake work, there may be direct or indirect benefits
flowing to the employer. However, it should not be necessary for the trainee or
volunteer to prove such benefits to obtain the protection of the ADA, nor indeed will
the provision of such benefits by the trainee or volunteer necessarily attract the
protection of the Act. The protection should be available because the circumstances
of the trainee or volunteer require the protection of human rights in relation to conduct
in the public sphere.

4.43 In their responses to DP 30, the submissions of the ADB and the Disability
Council of NSW both argued that the ADA should be amended to cover volunteer

workers and people working in sheltered Workshops.35
4.44 The Commission recommends that these forms of workplace relationships

should be expressly covered by the ADA as an aspect of work within the definition of
work.

Recommendation 9

Include work done by volunteers, trainees or unpaid workers
within the definition of work.

Draft Anti-Discrimination Bill 1999: cl 26



Coverage of members of Parliament including Ministers

4.45 Until recently, Ministers and members of Parliament were not liable for any
breach of the ADA in relation to their staff because they are not legally the employer.
However, the Anti-Discrimination Amendment Act 1997 (NSW) made Ministers and
members of Parliament liable for sexual harassment, by the member or Minister, of
workplace participants or other members of Parliament. The Bill originally imposed
liability for any form of unlawful discrimination on Ministers and members of
Parliament, but this provision was removed by amendment in the Legislative
Council.36

4.46 While the new amendments cover Ministers and members of Parliament for
sexual harassment, they cannot be held vicariously liable for the sexual harassment of
one staff member by another staff member because they are not the employer. The
employer is the Speaker of the House and, ultimately, the Crown.

4.47 The problem, identified in relation to the 1996 complaints of sexual harassment
against the Minister for Police and Emergency Services Terry Griffiths, was that the
Minister responsible for the conduct was, legally, an independent third party. He was
neither the employer, nor a co-employee of his own staff. In practice, however, the
Minister is often personally responsible for employment and dismissal decisions, and
may be responsible in part for the nature of the working environment and hence the
terms and conditions of employment.

4.48 Accordingly, two questions arise. First, should the employer of Ministerial staff
(the Speaker or the Crown) be responsible for the conduct of the Minister? Secondly,
should the Minister be responsible?

4.49 In principle, there is no reason to exclude Ministerial staff from the protection of
the ADA. Consistently with this principle, the law should accommodate the facts of
that particular workplace and impose legal liability on the employer for discriminatory
conduct directed at such staff. While the Minister may not be an agent or employee of
the Crown, the circumstances of public administration which lead to this special
arrangement do not justify leaving the staff without legal protection available to other
employees. Accordingly, the Crown should be deemed to be responsible for the acts
of Ministers in such circumstances.

4.50 The liability of the Minister or member of Parliament personally is less clear. In
a company employment case, the liability of the individual officer responsible for a
particular decision will not in practical terms be important, if the company is vicariously
liable to make good any loss caused and the company is solvent. A similar result will
be achieved in practical terms by making the Crown liable for unlawful discriminatory
conduct against Ministerial staff. Further, where a government officer or a Minister is
sued for things done in an official capacity, the Government will generally support the
defence of the case financially. Thus the liability of the Minister or member of
Parliament will generally be of symbolic significance.37

451 That is not to say that the symbolic significance is unimportant: it would be
unfortunate if those who make the laws were seen to be exempt from their operation
in circumstances where private citizens would otherwise be liable.

452 In principle, there does not appear to be any justification for exempting
Ministers and members of Parliament from appropriate liability: the exigencies of
office do not exempt them from the application of other general laws imposing civil or
criminal liability for misconduct. In so far as they have control or exercise power in the



workplace, and thereby cause or permit discriminatory conditions of employment to
arise, liability would be attracted by the provisions of the ADA.38 This principle was
adopted in relation to sexual harassment.39 In principle, it is the correct approach.

Recommendation 10

Provide that the Crown should be liable for conduct of members of
Parliament and Ministers involving discrimination under the ADA.

Draft Anti-Discrimination Bill 1999: cl 6
Aspects of employment covered
4.53 The three aspects of employment covered by the ADA are:
recruitment;

conditions and benefits of employment (including internal appointment and
promotion); and

termination of employment.

454 In New South Wales, all three aspects are covered in the one section in
relation to the various grounds under the heading “Discrimination against applicants
and employees”. In Victoria provisions dealing with applicants and employees are
dealt with separately,“0 while Queensland distinguishes the two as discrimination in
the pre-work area and discrimination in the work area. The division is also extended to
partnerships and qualifying bodies.#1

Recruitment

4.55 It is unlawful for an employer to discriminate on any of the prohibited grounds
against an applicant in relation to:

(@) the arrangements the employer makes for the purpose of
determining who should be offered employment;

(b) in determining who should be offered employment; or
(c) inthe terms on which the employment is offered.42

456 The above provisions refer to the entire recruitment process which includes the
preparation of job descriptions and job specifications, advertising, the preparation and
evaluation of application forms, interviews and the actual selection process. An
employer must therefore ensure that no aspect of the recruitment process breaches
the ADA.

4.57 However, an exception to these provisions applies in relation to the ground of
sex, where a woman is pregnant at the time of applying for a position or at the time of
the interview (unless she could not reasonably have been expected to know of her
pregnancy at that time).43 No similar exception exists under the SDA and it has been
suggested by a number of submissions to the Commission that this provision is too
broad and should be repealed.44 This issue is dealt with in Chapter Five, where the
Commission recommends that pregnancy should form a separate ground under the



ADA and be subject to a requirement of reasonable accommodation, with a
corresponding defence of undue hardship.45

4.58 The prohibition of discrimination on all the prohibited grounds against
applicants for employment also applies to the engaging of commission agents and
choice of partners in partnerships consisting of more than six partners.46 Prospective
employees are protected from discrimination by industrial organisations in that such
organisations are also prohibited from refusing or failing to accept for membership and
from discriminating in the terms on which they are prepared to admit the person to
membership. Similarly qualifying bodies are prohibited from refusing or failing to
confer, renew or extend an authorisation or qualification or in the terms on which it is
prepared to confer such authorisation to facilitate the practice of a profession, trade or
occupation. Employment agencies are also prohibited from discriminating by refusing
to provide their services and in the terms or manner in which they provide their
services.

Conditions of employment

459 Once employed, the ADA prohibits discrimination on all grounds in relation to
the following:47

the terms or conditions of employment which the employer affords the employee;

by denying the employee access, or limiting the employee’s access to
opportunities for:

(@) promotion,
(b) transfer, or
(c) training,

by denying the employee access, or limiting the employee’s access to
opportunities for any other benefits associated with employment; and

by subjecting the employee to any other detriment.

4.60 The ADA also protects commission agents, contract workers and partners
during the work relationship. Commission agents are provided the same protection as
employees. A principal cannot discriminate against a contract worker in the terms on
which the principal allows him or her to work, by not allowing him or her to work or
continue to work, by denying or limiting access to any benefit associated with the work
in respect of which the contract of employment is made and by subjecting the worker
to any other detriment. Partners are prohibited from discriminating against another
partner by denying or limiting access to any benefit arising from membership of the
firm or by subjecting a partner to any other detriment. Once a person is admitted to
membership of an industrial organisation, although it is not an employment
relationship, the Act prohibits the trade union from denying or limiting access to
benefits, by depriving the member of membership or varying the terms of membership
or by subjecting the person to any other detriment. Qualifying bodies are also
prohibited from discriminating in the terms on which authorisation or qualification is
renewed or extended or by varying terms or conditions. Employment agencies are
precluded from discriminating in the manner in which they provide a person with their
services.

4.61 Terms or conditions of employment are not limited to those included in an
award or contract of employment. It has been held that they include all substantial



demands and requirements, benefits and concessions relating to the employment with
which the employee must comply or which the employee accepts during the course of
that employment.48 Superannuation is an important condition of employment
provided to many employees. However it is subject to various exceptions which are
discussed in Chapter Six. Terms and conditions can also include physical facilities
such as equipment and offices as well as accessibility of toilets etc.

4.62 It is apparent that the approach adopted under the ADA has been accepted
across the country: with the exception of the recommendation that coverage be
extended to volunteers and unpaid workers, the Commission recommends that no
substantial change is required to the Act in this particular matter. There are, however,
some changes in drafting which are desirable to clarify the operation of the law. For
example, it will be necessary to ensure that the definition of “employer” is appropriate
to accommodate the protection given to volunteers and unpaid workers.

Termination of employment

4.63 The ADA renders it unlawful for an employer to discriminate against an
employee or independent contractor by dismissing the person on any of the prohibited
grounds of discrimination. This area also covers the imposition of “any other
detriment”. Similar provisions exist in relation to the related areas already identified.

4.64 In relation to “termination”, a question arises as to whether it covers the failure
to renew a fixed term contract. The question has not often arisen in practice,
presumably because a failure to renew, involving a discriminatory ground, will often
fall within the area of appointment. However, the inclusion of the prohibition on
compulsory retirement and the further ground of age discrimination, require this issue
to be addressed. As the question arises only in relation to that specific ground, and
concerns the operation of that ground, it is addressed in Chapters Five and Six
below.49

4.65 The concept of “any other detriment” has been broadly interpreted, consistently
with the breadth of the related concept, namely the provision of a “benefit”. In the
United Kingdom a “detriment” has been identified as any aspect of employment
practices which could reasonably be viewed by the person affected as being
detrimental to his or her interests. Thus the exclusion of women from particular “dirty
work” was accepted as capable of constituting a detriment, because the women were
precluded from obtaining the higher rates of pay for that work.®0 As one member of
the Court noted, this practice could probably have been viewed as a “detriment” by
both men and women.21 Such a conclusion would not be anomalous, but merely
reflected the dangers in attempting to divide work on the ground of gender.

Inter-relationship with State Industrial Relations legislation

4.66 While industrial law is not concerned with pre-employment issues, it is an area
that closely overlaps with discrimination law in respect of the employment relationship.
The inter-relationship with Commonwealth industrial relations laws has been dealt
with in Chapter Two.

4.67 In New South Wales, the Industrial Relations Act 1996 (NSW) (“IRA") has
incorporated principles of anti-discrimination, reiterating the need to protect workers
from discrimination.>2 It “includes a range of measures designed to eliminate
discrimination and promote equal opportunity at the workplace”,53 by incorporating
anti-discrimination principles as an object of the legislation, so as specifically to
address anti-discrimination and pay equity.54 It defines an “industrial matter” with

reference to discrimination in employment on a ground to which the ADA applie555
and by means of other specific provisions.



4.68 In relation to dismissal or threatened dismissal, no specific grounds of
discrimination are listed. However the test of whether the dismissal was “harsh,
unreasonable or unjust” may cover dismissal for a discriminatory reason.

4.69 The IRA places specific responsibilities on the Industrial Relations Commission
(“IRC”) to ensure that it takes its objects and the public interest into account in the
exercise of its functions.2® The IRC must also take into account the principles in the
ADA.57 The IRC must ensure that every award it makes provides equal remuneration
and other conditions of employment for men and women doing work of equal or
comparable value.®8 An award may be varied at any time to remove unlawful
discrimination on the application of a party to the instrument or the President of the
ADB with leave of the IRC.59 The IRC is required to undertake a three yearly review
of awards and in so doing must take account of various factors including any issue of
discrimination under the awards.60 This will provide a mechanism to remove
entrenched industrial traditions of a discriminatory nature.

4.70 Under the IRA, enterprise agreements have no effect unless they are approved
by the IRC. In giving approval the IRC must take account of the objects of the IRA.61
Such approvals can only be granted if the agreement complies with all statutory
requirements, including the ADA.62

471 As is the case with awards, an enterprise agreement can also be varied if it is
unlawfully discriminatory. In order to establish an effective regime for the approval of
enterprise agreements, an industrial organisation, a State peak council or the
President of the ADB may appear or be represented in the approval proceedings. The
regulations will provide that State peak councils and the President of the ADB would
be notified of negotiations, thereby allowing an opportunity to be heard if there is a
matter of significance emerging from the application. However, to date there have not
been any regulations enacted.

4.72 Procedurally, an important provision from an anti-discrimination perspective is
that the President of the ADB may intervene in any proceedings of the Commission
and make submissions where the President determines that the proceedings concern
unlawful discrimination under the ADA.63 The President may also appeal from a
decision of the Commission constituted by a single member to a full bench.

4.73 Changes have also been made to provisions relating to parental leave, which
is now available to employees as of right.

4.74 In addition to the reforms in the industrial jurisdiction, the ADA no longer
exempts industrial awards from its operation, allowing the Equal Opportunity Division
of the Administrative Decisions Tribunal (“EO Division”) (formerly the Equal
Opportunity Tribunal (“EOT")) to scrutinise awards for discriminatory provisions.64

4.75 Unions, which were previously denied an active role in the anti-discrimination
jurisdiction, are now permitted to bring a claim on behalf of a member (because it is a
representative body that has genuine concern about the conduct complained of).65

4.76 Recognition of anti-discrimination principles in the industrial jurisdiction and in
particular the new role given to the President of the ADB, provides a potentially
powerful mechanism for elimination of direct and indirect discrimination in awards and
enterprise agreements. It also provides an avenue for addressing industrial matters
which have discriminatory implications. This power of intervention should allow
systemic discrimination to be tackled at the source, and may address the reactive,
piecemeal approach for which the ADA has occasionally been criticised.



477 The unfair dismissal provisions of the IRA apply to State public sector
employees66 and other employees except:

an employee for whom conditions of employment are not set by an industrial
instrument and whose annual remuneration is greater than $66,200;67

trainees or apprentices;

employees engaged as casuals for a short period except those who are engaged
on a regular basis for a sequence of periods during a period of at least six months

and who would have a reasonable expectation of continuing employment;68

employees engaged under a contract of employment for a specified period of
time if the time is less than six months;

employees engaged under a contract for a specific task; or

employees serving a period of probation or qualifying period, determined in
advance, if the maximum duration is three months or less. If a greater period of
probation is provided then the exemption applies for that period if the longer
period is reasonable given the circumstances.

478 Where a choice of jurisdiction is available, a number of factors may influence
its exercise.69 For example, a person dismissed on the grounds of sex and covered
by a State award in a workplace with less than five employees will not currently be
able to use the ADA, but may obtain relief under the SDA or the State or
Commonwealth industrial legislation. Exceptions in the anti-discrimination legislation
do not apply to applications under the industrial relations Iegislation.70

4.79 To prevent “double dipping” and “forum shopping”, the IRA provides that the
IRC is precluded from determining an application in relation to unfair dismissal if the
applicant is entitled to obtain redress under another Act or statutory instrument and
the applicant has commenced proceedings under that Act or instrument, or has not
given an undertaking not to do s0.”l The decision in Johnston v Department of
Mineral Resources’2 dealt with the operation and potential interaction between the
prohibition on forum shopping and the general obligations under the IRA. The IRC
concluded that s 90 precluded it from determining the claims because of the
proceedings before the EOT which provided “for redress in relation to the dismissal”.

4.80 The ADA does not specifically prohibit a person who has been compensated
under the IRA from lodging a complaint with the ADB, and the ADB is not prohibited
from accepting a complaint of discrimination after the matter is heard in the IRC.73
However, the EO Division must give leave for an employee to commence proceedings
on an issue that is the subject of proceedings before the IRC or the Industrial Court,74
although this would appear to apply only to concurrent and not to subsequent
proceedings before the EO Division of the ADT. It may be argued that the President of
the ADB may take into account the fact that the complaint has been dealt with by the
IRC in deciding whether to decline a complaint,75 as may the EO Division in
considering whether to dismiss a (:omplaint.76

4.81 The remedies available in the two jurisdictions are not identical. The IRC can
make orders for reinstatement, re-employment, remuneration or compensation in
relation to applications for unfair dismissal. Where a complaint of discrimination in
employment has been established before the EO Division, it can order the payment of
damages, including damages for non-economic loss,’ 7 performance of any
reasonable act to redress any loss or damage or enjoin the respondent from



continuing or repeating behaviour which is unlawful under the ADA.78 Although the
EO Division has (as the did the former EOT) the power to order reinstatement in
employment related matters, in practice, it has declined to make such orders.”®

4.82 Some submissions have argued that the industrial jurisdiction alone should
deal with all such employment related discrimination, but most submissions on this
issue argued that both the industrial and human rights jurisdictions should be
involved.80 None supported either the merger or transfer of jurisdictions. Indeed one
of the notable advantages of preserving a dual regime is that the ADB and the EO
Division provide a forum for the investigation and resolution of complaints about
discrimination in the workplace which may not have been recognised or challenged in
the IRC.81 Given the reforms in the New South Wales industrial relations system
which aim to remove anomalies, facilitate better coordination between the two
jurisdictions and ensure more comprehensive protection against discrimination in
employment, the Commission does not consider that there is a need to provide a
single forum for resolution of employment issues. Indeed, an attempt to excise part of
the area from the ADA would almost inevitably promote confusion and avid
jurisdictional disputes.

4.83 Any duplication can be resolved in other ways. The strategy adopted in South
Australia is that workers who elect to pursue redress in one jurisdiction forgo whatever
right they may have to process their complaint through the other jurisdiction.82 Such
a requirement may seem easier to impose if the redress available is identical in both
jurisdictions. The view preferred by the Commission is that where the rights to take
action and the redress available are not identical, as is the case currently in New
South Wales, complainants could be allowed to take advantage of the remedies
available under both jurisdictions, so long as the relief obtained is not the same in
each jurisdiction, and the granting of different relief does not cause undue prejudice to
the respondent.83 The Commission considers that the present s 95A is appropriate,
but should provide expressly that it be a condition of granting leave under that section
that any relief received previously is not duplicated and that granting the relief sought
under the ADA would not cause undue prejudice to the respondent.

4.84 Apart from the strategies introduced by the recent reforms, which are yet to be
tested, and those suggested below, other means of improving cooperation and
coordination between the two jurisdictions may include introducing administrative
initiatives which can be implemented by personnel in both jurisdictions, better
community education84 and the establishment of a specialist legal centre to provide
potential claimants with appropriate advice and assistance.8

Recommendation 11

In relation to the terms of the present s 95A, provide expressly that
it should be a condition of granting leave under that section that
any relief received previously is not duplicated and that granting
the relief sought under the ADA would not cause undue prejudice
to the respondent.

Current exceptions to employment

4.85 It is now necessary to turn to the exceptions in relation to the area of work in
order to consider whether they appropriately reflect the division between public and
private areas of activity discussed in the first part of this chapter. One factor which
needs to be noted is that the present exceptions are not uniform in relation to the
various grounds. The different considerations applicable in relation to different



grounds will be considered, as appropriate, below and in Chapter Six. The relevant
exceptions are as follows:

employment in a private household on all grounds;

where there are five or fewer employees, on grounds of sex, marital status,
disability, transgender and homosexuality;

in partnerships of fewer than six persons on all grounds; and

by a private educational authority, on grounds of sex, marital status, disability,
homosexuality and transgender.

Each area is discussed in turn.
Employment in a private household

4.86 This exception was included in the ADA when it was first enacted and applies
to discrimination on all the prohibited grounds.86 A similar exception applies in most
other jurisdictions.87 Some jurisdictions make specific provision for excepting

discrimination in employment relating to child care duties in the child’s residence, 88
although this does not appear to extend the operation of the exception.

4.87 The effect of the exception in New South Wales is that, for example, it is not
against the law for a member of a household to refuse to employ a male nanny or a
homosexual person as a housekeeper because such employment is for the purposes
of a private household.

4.88 Although no specific mention was made of the rationale for this exception
when it was originally introduced, there appear to be public policy reasons for allowing
a householder to employ whomever he or she wishes on the basis that discrimination
law should not limit such personal choices. Thus, the ability to decide who may enter
one’s home is seen as a justifiable reason for the exception.

4.89 It may be argued that employment within a home does not constitute so
significant an area of employment as to intrude significantly upon opportunities for
employment generally. This is not, of course, an absolute consideration, but is a
matter which can legitimately be weighed in the balance. Subject to the comments
which appear below, the Commission is satisfied that the present exception is
justifiable.89

490 The ADB has pointed out that it is difficult to determine the exact meaning of
“purposes of a private household” and whether this exception also covers the
recruitment practices of an agency which provides cleaners, gardeners, nannies etc
for work in a private household. The ADB’s suggestion was to clarify the Act so that it
only applies to situations where the people in the household are the employers. The
Commission disagrees with this suggestion as there appears to be no reason why an
employment agency should be liable for discrimination in circumstances where the
agency is merely the agent of the employer who is allowed to discriminate in relation
to employment for the purposes of a private household. In the Australian Capital
Territory, employment agencies are specifically excepted from the employment
provisions where, “had the proposed employer so discriminated against the person,
that discrimination would not have been unlawful”.90 This approach is correct in
principle.

4.91 The principal concern in relation to the present exception is that it is expressed
to apply to “employment for the purposes of a private household.” What is really in



issue is not the purpose of the employment, but the place where the work is
undertaken. That approach is more accurately reflected by the exception in the RDA
which provides as follows:

Nothing in this section renders unlawful an act in relation to
employment, or an application for employment, in a dwelling house or
flat occupied by the person who did the act or a person on whose

behalf the act was done or by a relative of either of those persons.91

4.92 This provision, though slightly awkward in its drafting, accurately reflects the
purpose of the exclusion which is to protect the privacy of persons in their homes. The
Commission recommends that similar terminology be adopted. It is suggested that the
term “dwelling house or flat” be replaced with “dwelling” to ensure
comprehensiveness.

493 There is a further question as to whether a person should be entitled to
discriminate on a prohibited ground once a person has been employed. Currently the
harassment of an employee, which includes the creation of a racially or sexually
hostile working environment, is dealt with as a form of discrimination and is therefore
subject to the ‘employment in a private household’ exception. Although there may be
a justification for allowing people to discriminate in who they choose to allow into their
homes, there is no similar rationale for allowing the employer to harass their
employees once they have chosen to employ them. The Commission, therefore,
recommends that the exception provided for discrimination in employment in a private
household not apply in the case of unlawful harassment.

Recommendation 12

In relation to the exception for employment in a private household,
re-define to refer to employment, or an application for
employment, which requires work to be done in a dwelling
occupied by the employer or by a relative of the employer.

Draft Anti-Discrimination Bill 1999: cl 27
Recommendation 13

Exclude sexual harassment from the exception for discrimination
in employment in a private household.

Small business exception

4.94 This exception applies to discrimination in employment on the grounds of sex,
marital status, disability, transgender and homosexuality, where the number of
persons employed does not exceed five. It was included in the ADA when it was first
enacted. The rationale for this exception as stated in the Second Reading Speech
introducing the Act (in relation to sex) was as follows:

This provision is intended to relieve an employer with a small staff from
incurring the expense of making extra facilities available for members of
both sexes where such an imposition would be unreasonable.92



4.95 A similar exception in relation to small business exists in Victoria,93 where it
applies in relation to who may be offered employment, but not elsewhere in Australia.
In New South Wales, it extends beyond selection for employment to the terms and
conditions of employment, access to opportunities for progression and termination.

4.96 According to a report compiled by BIS Shrapnel Pty Ltd for the New South
Wales Small Business Development Corporation in 1992, just over 50% of small
businesses in New South Wales employ fewer than five people and small business
accounts for 46.3% of business employment in New South Wales.9%4 The exception
therefore excludes a significant number of employees from the Act’s protection. A
large number of the submissions received by the Commission in response to DP 30
argued for the removal of the exception.95

497 The most persuasive arguments in favour of the exception are based on
privacy and economics. The privacy argument in this case is based on the view that
relationships within small businesses are more personal and closer to family or
household concerns than is the case in larger businesses. Accordingly, the freedom of
choice in personal matters should be extended, even though it is here concerned with
workplace relationships. The argument is entitled to consideration, although clearly
the weight which should be given to this consideration is less than in the case of
employment in the home.

4,98 The economic considerations are less readily defined. Although the Second
Reading Speech noted above referred to the possible need for “extra facilities”
(presumably referring to male and female toilets primarily) that argument would not
have general application. If this assumption in relation to gender is correct, it would
not apply to other grounds. Further, and unlike general concerns about the costs of
regulation in respect of small businesses, the application of the ADA need not involve
any administrative costs. There is no requirement to pay any impost, make returns to
any regulatory authority nor to engage in any additional internal book-keeping. The
present grounds do not involve any intrusion of union or other third party activities into
the workplace. These matters should involve no more serious costs than the need to
ensure that employees themselves comply with the general law of the State and
Commonwealth.

4,99 Taking into consideration the significance of small businesses in terms of
employment opportunities generally, the absence of significant economic
consequences of the application of the law and the relatively limited intrusion on
personal relationships, the Commission is not satisfied that the exception should be
retained.

4.100 It is fortified in this view by the fact that in the areas covered by the RDA, the
SDA and the DDA, there is no such exception. In these areas, the exceptions

contained in the current ADA will not be effective, as employers will be subject to the
Commonwealth laws.

Recommendation 14

Repeal the small business exception.



Partnerships of fewer than six persons

4101 This exception now applies to all grounds of discrimination. It was first
introduced in 1981 when the ADA was extended to cover partnerships consisting of
six or more partners. A similar exception applies in Queensland, Victoria and Western

Australia. 96

4.102 The rationale for this exception is akin to the small business exception. It
may be argued that a partnership relationship is a more personal relationship than
one of employer and employee and therefore gives rise to a stronger privacy
argument. On the other hand, a partnership of five persons is likely to be larger than a
small business with five employees and, therefore, relationships generally are likely to
be more formal and professional than personal. Further, anomalies are likely to arise if
a partnership of five persons is not entitled to discriminate in its choice of employees,
but may discriminate in relation to its own membership. It is commonly the case that
professional employees will have legitimate expectations of partnership opportunities
if they are successful. If, however, a partnership of four men were entitled to refuse to
consider a woman for partnership, it might well mean that women employed by the
firm would have less scope for promotion and progression than would men.

4.103 The Commission is not persuaded that the circumstances of small
partnerships are substantially different from those of small businesses generally. For
the reasons stated above in relation to the small business exception, the Commission
believes that this exception should be repealed, thus extending the operation of the
ADA to all partnerships irrespective of their size.

Recommendation 15

Repeal the exception applicable to partnerships of fewer than six
persons.

Employment by a private educational authority

4.104 When the ADA commenced, it covered private educational authorities.
However, expressions of concern from private schools and mainstream churches
resulted in an exception being introduced in 198197 in relation to sex and marital
status, and to the other grounds as they were added. The exception now applies to
the grounds of sex, marital status, disability, homosexuality and transgender status.

4.105 The rationale for the exception appears to be reluctance to interfere with the
private sphere, although many of the institutions affected receive Government funding
and are required to comply with various other Acts. In New South Wales, the
exception does not apply in relation to the grounds of race or age, presumably on the
basis that there are no moral or religious reasons to justify it. The Commission can
also see no justification for the exception in relation to disability.

4.106 By definition and application, this exception is extremely broad. Private
educational authorities include all non-government educational institutions, some of
which are religious and others of which have no religious affiliation. The exception
also applies to business colleges and other private post-secondary institutions, unless
they are established under an Act of incorporation. In 1996, there were 867 non-



government educational institutions in New South Wales employing 19,892 teaching
staff.98 In addition, the exception applies not only to teaching staff but also to support
and administrative staff.

4.107 The SDA and Queensland, South Australia (only on the ground of sexuality),
Tasmania (only on the ground of sex), Victoria and the Australian Capital Territory
legislation provide a limited exception in relation to educational institutions established
for religious purposes.99 The exception in the SDA applies only if the person
discriminates “in good faith in order to avoid injury to the religious susceptibilities of
adherents of that religion or creed”.

4.108 Overseas, Canadian federal and provincial discrimination legislation permit
discrimination by religious schools only to the extent of a bona fide occupational
qualification defence. In the United Kingdom, the Sex Discrimination Act100 protects
discrimination in relation to employment for the “purposes of an organised religion”
where “employment is limited to one sex so as to comply with the doctrines of the
religion or avoid offending the religious susceptibilities of a significant number of its
followers”.

4.109 In evaluating this exception in New South Wales, there are essentially two
issues for consideration. The first is whether there remains any justification for
continuing this exception. Secondly, if there is, should its terms be modified?

4.110 These issues were considered at length in the Federal sphere in relation to s
38 of the SDA, both by the Sex Discrimination Commissioner in her Report on the
Review of Exemptions101 and in the Lavarch Committee Report,102 albeit in a
slightly narrower context in relation to educational institutions established for religious
purposes. The Lavarch Committee concluded:

While the Committee accepts the right of religious schools to set
standards of behaviour for teachers and staff, it cannot accept that
there should be a double standard between men and women employed
in such schools or that the rights of teachers between government and
church schools should be significantly different.103

4111 Accordingly, the Lavarch Committee suggested that s 38 should be reworded
to avoid ambiguity, to meet a standard of “reasonableness” and to allow for an
objective assessment of the circumstances.

4.112  In her 1992 Report, the Sex Discrimination Commissioner recommended that
the exemption in s 38 be removed “to ensure protection against discrimination to all
Australians including the large number of teachers employed in the non-government
school system”. The Commissioner's “less desirable but satisfactory” solution was to
adopt the proposal that “any discrimination must be reasonable in addition to being in
good faith”. This test is unattractive because of its vagueness.

4.113 It is useful to note the issues identified by the ADB in its research report
Discrimination and Religious Conviction104 which also assisted the Sex
Discrimination Commissioner in her Report. The issues as summarised by the Sex
Discrimination Commissioner were:

separation of church and state;
autonomy of religious institutions;

role of religious school in faith community (including parents and
parish priest);



church doctrine on marriage and family;
role of teacher as exemplar;

public knowledge of individual’s lifestyle; and

congruence of private practice and public expectation.105

4.114 The ADB also considered the issues favouring the removal of the exception,
which were summarised as follows:

discrimination breaches fundamental rights;

a teacher’s private life is not a work related matter;

loss of employment is a non-job related issue;

disciplinary action not caused by poor job performance;
pressure for dismissal primarily from parents and parish; and

disruption of students’ education for non-school related
reasons.106

4.115 Various submissions received by the Commission, some citing personal
experiences, have identified examples of discrimination in employment by private
schools which are difficult to justify.107 Each of these submissions supported the
removal of the exception, at least in relation to non-religious schools. For example, the
New South Wales Independent Teachers’ Association argued that it was unjustifiable
that all staff in private educational institutions (including gardeners, cleaners and other
support staff) are exempt from the operation of the Act.108  The Association also
pointed out that a number of private schools receive considerable funding from both
State and Federal governments and argued that they should therefore be subject to
the same legal requirements as government schools. The National Pay Equity
Coalition also argued that, even if there were a justification for the exemption in
relation to religious educational institutions, there was no corresponding justification in
relation to other private educational institutions.109

4116 In contrast to such submissions, a number of religious organisations
expressed concerns that the removal of the exception may lead to an erosion of the
constitutional right to freedom of religion.110 The submission of the Seventh Day
Adventist Church specifically stated that the Church does:

not consider that the genuine occupational qualification exception is
sufficient protection for private schools and neither is section 56
adequate for preserving the special character of church schools for
which they have been established. 111

4.117 The NSW Parents’ Council also argued that the exception should be retained
on the basis that parents who choose a particular educational authority because of its
philosophy have a right to expect that “adherence to the philosophy [will be] promoted
by the authority”.112

4118 The arguments in relation to this particular exception may usefully be
considered separately in relation to religious educational institutions and others.
Dealing first with non-religious institutions, it is necessary to set aside concerns
relating to religious doctrine and the sensitivities of persons who adhere to a particular



faith. Adopting that course, there is an absence of persuasive argument in favour of
maintaining the exception. Indeed, there is some force to the proposition that the law
would be inconsistent if it permitted those who educate children to be exempt from
application of important principles relevant to human rights in their employment
practices whilst hopefully inculcating appropriate and accepted non-discriminatory
values in their pupils. Further, it cannot be said that private educational institutions are
in some exceptional position because their funding comes from parents. Some level of
parental funding is also to be found in government schools and significant levels of
government assistance are available to most private schools. Accordingly, the
Commission is satisfied that the exception in relation to non-religious educational
institutions is unjustifiable.

4119 The question of employment in religious educational institutions involves
different considerations to the extent that the imposition of discrimination laws may
intrude upon or impair freedom of religious belief and the exercise of such beliefs. On
one view, a religious school providing education in the secular world and receiving
any funding and tax benefits from the Government should be subject to secular
regulation proportionate to the degree of secularity of its activities. 113 Many
submissions to the SDA Review echoed this view. This raises the question of the
degree of connection between the school and the religion, and the degree to which
the tenets and beliefs of the religion are integral to the general philosophy and
operation of the school. For example, many such schools are not established for the
propagation of a particular religion, but operate by the tenets of the religion and are
linked to the parent religious body via articles of association, governing bodies and
property holdings.

4.120 The underlying doctrines and tenets of various religions may have a
discriminatory effect in some circumstances. For instance, some Christian schools
refuse to employ homosexual persons as such a lifestyle is considered contrary to the
tenets of the Christian religion. In the United Kingdom, the Sex Discrimination Act
1975114 protects discrimination in relation to employment for “the purposes of an
organised religion” where employment is limited to one sex so as to comply with the
doctrines of the religion”. Depending on the interpretation given to “purposes” of an
organised religion, employment in a school for Moslem girls may be limited to
women.115

4.121 Three further distinctions need to be made. First, the treatment of
employment in seminaries or institutions whose dominant or primary purpose is the
inculcation of religious beliefs or preparation for a religious career may need to be
dealt with separately from general educational institutions which have a religious
foundation or philosophy. Secondly, it is necessary to determine how widely any
exception should apply. In relation to each category of institution, if the exemption is
legitimate in respect of teaching staff, is it also legitimate or justifiable in respect of
administrative or other staff, including secretaries and gardeners? Thirdly, there is a
question as to the precise nature of the exception: should it extend to employment
practices where compliance with the ADA would contravene the doctrines, tenets,
beliefs or teachings of a particular religion or creed or should it extend to practices
which, if carried out in compliance with the Act, would cause injury to the “religious
susceptibilities” of adherents to that religion or creed? These three issues are dealt
with in turn.

Nature of institution

4.122 The question of religious institutions, such as seminaries, is dealt with
separately, in Chapter Six.116  The concemn here is limited to general private
educational institutions, being institutions other than those which have a dominant or
primary purpose of providing religious education.



Nature of employment

4.123 Although a school may have general educational purposes, some teachers
may be required for religious instruction. If a tenet of the religion requires that religious
instruction be given by males, it is reasonable that the general provision prohibiting
discrimination on the ground of sex should not apply. Whether or not such a tenet
would operate in relation to the teaching of secular subjects may not give rise to any
clear answer and may depend upon whether one looks merely to the tenets of the
religion or looks also to the susceptibilities of its adherents who may wish their
children to be taught at a school which is generally run in accordance with religious
principles. Thus, for example, a religion which is opposed to homosexuality as a
lifestyle may deem it inappropriate to have teachers, even in relation to secular
subjects, who are homosexual, on the basis that they wield influence over students
and are often seen as role models. Of course, whether the sexual preference is
known or likely to be known may be a relevant consideration.

4.124 In relation to non-teaching staff, the significance of influence is likely to be
greatly reduced. In such cases, the issue may depend upon the level of contact
between employee and student or between employee and teaching staff, to the extent
that that is relevant.

Formulation of exception

4.125 In the next chapter, the Commission recommends that the ADA provide
protection from discrimination on the ground of religious belief.117 As a result,
conflicts may arise in the operation of the prohibition with respect to employment on
other grounds and the doctrines of a particular religion. The SDA presently provides a
limited exception for educational institutions where: the institution is conducted in
accordance with the “doctrines, tenets, beliefs or teachings of a particular religion or
creed”; and the discrimination is “in good faith to avoid injury to the religious
susceptibilities of adherents of the religion or creed”. 118

4.126  While a direct conflict must be appropriately resolved by an exception, there
is greater difficulty in expanding the exception in order to “avoid injury to the religious
susceptibilities of adherents of the religion or creed”. First, the reference to “religious
susceptibilities” is so imprecise as to be unhelpful in discrimination law. Secondly, it is
not clear what the extension is intended to achieve: if the employment of a woman in
a particular position does not contravene the doctrines of the religion or creed, it is not
clear in what way it could legitimately affect “religious susceptibilities” of followers of
those doctrines. In the Commission’s view, the exception should be limited to those
practices which can fairly be described as resulting in conflict between the ADA and
doctrines of a religion. Accordingly, the exception should be limited to the first limb of
the terminology noted above.

4.127 There is, however, a further question as to how any appropriate exception
should apply. Within many religions there is disagreement as to the relevance of
particular factors. In some cases, religious beliefs appear to undergo liberalisation and
may result in increased tolerance, reflecting changing views of the society in which
they operate. These developments are reflected in the debates in some Christian
denominations as to the appropriateness of the ordination of women and as to the role
of homosexual persons in the church and its ministry. There is a danger that the
courts may get embroiled in these debates. This process can be undesirable and can
lead to the appearance that the law is intruding inappropriately into religious disputes.
Accordingly, it is desirable that the exception, where available, should apply if the EO
Division is satisfied that the employer has acted in a bona fide belief that the doctrines
of the religion are being complied with, so long as the belief, if not generally adhered
to within the religion, or not supported by majority of the adherents of the creed, is



nevertheless treated as a respectable view by members of that particular religious
group.

4.128 There then arises a question as to how the exception should properly be
framed. Because of the variety of circumstances to which it applies, the Commission
considers it is most appropriately dealt with as a genuine occupational qualification
defence. The exception should apply to the grounds of sex, marital status [proposed
domestic status], homosexuality [proposed sexuality] and transgender status. It
should also apply to the proposed ground of pregnancy. However, there appears no
justification for such an exception applying to allow discrimination on the grounds of
race and age, or on the proposed grounds of political opinion or carer responsibilities.
In relation to the proposed ground of religion, as the Commission is recommending a
“genuine occupational qualification” exception to apply to all employment
situations119 a specific exception in relation to employment in religious schools is not
necessary. Accordingly, the Commission recommends that the defence be formulated
in keeping with the following principles.

Recommendation 16

For religious educational authorities, substitute for the current
exception for employment in a private educational authority, an
exception based on a genuine occupational qualification. The
exception should provide that:

it only applies to the grounds of sex, pregnancy, domestic
status, sexuality and transgender status [Draft Anti-
Discrimination Bill 1999: cl 28(5)(b)];

the educational institution must be conducted in accordance
with the doctrines, tenets, beliefs or teachings of a particular
religion or creed [Draft Anti-Discrimination Bill 1999: cl
28(5)(c)l;

the employer must act on a bona fide belief that the
discrimination was required in order to comply with the tenets
of the particular religion or creed [Draft Anti-Discrimination
Bill 1999: cl 28(6)]; and

if the existence or operation of the tenet of the particular
religion or creed is disputed by some adherents of that
religion or creed, it is sufficient if the view is one which is
treated as a reasonable view by the adherents of that religion
or creed [Draft Anti-Discrimination Bill 1999: cl 18(2)].

PROVISION OF GOODS AND SERVICES

4.129 Discrimination in the provision of goods and services is, and has been for a
considerable time, the second largest area of inquiry and complaint in New South
Wales.120 This indicates that it is an area of considerable importance. However,
some commentators have expressed scepticism about the effectiveness of the
prohibition on the basis that arguments of economic rationalism have given rise to
significant exceptions and have limited the application of the prohibition in this area.
For example, one commentator concludes that:



While some institutional policy changes have been effected in respect
of women'’s financial dealings, this area [of goods and services] has not
constituted a major locus of social change.121

4.130 This section examines the adequacy of the prohibition of discrimination in the
provision of goods and services in New South Wales by considering:

the definitions and terminology used in other jurisdictions; and
judicial interpretation of the provision in New South Wales and elsewhere.

4.131 Although there do not appear to have been problems in practice, there are
theoretical difficulties arising from the fact that the areas, as presently defined,
overlap. For example, the area of goods and services overlaps with the areas of
education and accommodation. Similarly, conditions of employment which provide for
welfare services or health insurance for employees could form part of the terms and
conditions of employment or come within the separate area of provision of services.
Likewise, many services provided by clubs and incorporated associations could fall
within two areas.

4.132 The theoretical problem only becomes a practical issue if different exceptions
apply. For example, if there is an exception in relation to the conduct of Church
schools, that exception should not be able to be avoided by bringing a complaint on
the basis of failure to provide services. This difficulty can be overcome by ensuring
that the exceptions, which have application to particular areas, are phrased so as to
apply to the particular conduct, even if the conduct itself may be identified as falling
within two or more areas.

Coverage under the ADA

4.133 Discrimination in the provision of goods and services was an area included in
the ADA when it was originally enacted in 1977. Since then, it has been included as
an area of discrimination in relation to all grounds progressively added. Until
recently,122 the prohibition on the ground of race was couched in different terms to

the prohibition on other grounds.123 This anomaly has now been removed by
amending s 19 to be consistent with the language of analogous provisions in respect
of other types of discrimination. The prohibition applies to:

the refusal to provide goods or services; and
the terms on which the goods or services are provided,
regardless of whether the provision is for payment or not.

4.134 The scope of the area depends largely on the interpretation of the terms
“goods” and “services”. The ADA does not define the term “goods”. The term
“services” is interpreted inclusively in s 4 which provides a list of the “most obvious
situations">24 in which services may be provided.125 In 1997, this definition was
amended for the first time, expanding it to include:

(f) services consisting of access to, and the use of any facilities in,
any place or vehicle that the public or a section of the public is
entitled or allowed to enter or use, for payment or not.126

4.135 The background to this amendment is discussed in relation to the area of
“Access to places, vehicles and facilities”.127  The ADA also specifically covered



access to places where liquor is sold in relation to sex discrimination, until the recent
amendment moved this provision.

4136 An analysis of the types and grounds of goods and services complaints
received in New South Wales shows that they have remained largely consistent over
the past few years. In 1996, the majority of goods and services complaints were
complaints of age discrimination, 128 followed by complaints of race
discrimination.129

4.137 In 1994/95 the ADB found that, of the complaints of race discrimination
received, 29% were complaints against entertainment and recreation providers and
17% were complaints about the provision of services by public authorities. Complaints
by lesbians and gay men in the goods and services area related predominantly to the
provision of services by public authorities, insurance providers and trade and business
operators.130 Disability discrimination complaints tend to spread evenly across most
categories of goods and services such as transport, the provision of goods, public
authorities, public access and insurance.131 The largest number of complaints in
relation to goods and services related to the provision of entertainment. 132

Coverage in other jurisdictions
United Kingdom

4.138 The ADA's definition of services is largely based on the United Kingdom
model. The relevant provisions in the Sex Discrimination Act 1975 (UK)133 and the
Race Relations Act 1976 (UK)134 prohibit discrimination in “the provision (for
payment or not) of goods, facilities, or services to the public or a section of the public”
and provide a list described as "examples”.135

Australia

4.139 All Australian jurisdictions prohibit discrimination in the provision of goods
and services. However, the extent of coverage varies.

4.140 Section 13 of the RDA prohibits a person who supplies goods and services to
the public or a section of the public from refusing or failing to supply those goods and
services on demand or by supplying the goods and services on less favourable terms.
The definition of “services” is less expansive than that in the ADA,; it states that it
includes “the provision of facilities by way of banking or insurance or of facilities for
grants, loans, credit or finance”. There are separate provisions which specifically deal
with access to places, vehicles and facilities136 and services associated with the
disposition of land, housing and business or residential accommodation. 137 Apart
from these specific provisions, the general prohibition in s 9 gives effect to the CERD
which specifically covers “the right of access to any place or service intended for use
by the general public such as transport, hotels, restaurants, cafes, theatres and
parks".138

4.141 The SDA and DDA prohibit discrimination in the provision of goods, services
and facilities.139 The expression is similar to the ADA except that they also refer to
the manner in which goods and services are provided and facilities made available.
Like the RDA, services associated with the disposition of land are dealt with in
separate sections,140 as are services associated with administering Commonwealth
laws and programs.141 The inclusive list defining “services” is almost identical to the
list in the ADA with the addition under the SDA and DDA of “services provided by a
government”.



4.142 In Victoria, in addition to referring to supply of, and the terms of supplying,
goods and services, there is also a provision referring to “subjecting a person to any
other detriment in connection with the prohibition of goods and services”.142 The
definition of services is identical to New South Wales and includes the access to and
use of any place that members of the public are permitted to enter.

4.143 In Queensland, the prohibition is a combination of the SDA and Victorian
provisions. It covers failure to supply goods and services, the terms on which they are
supplied, the way in which they are supplied and any unfavourable treatment
connected with such supply.143 The prohibition applies in relation to all grounds.
Breastfeeding is identified as an attribute only in the area of goods and services.144
As is the case under the SDA, there is a specific prohibition against discrimination in
the administration of any State law and program which will extend the area of the
provision of goods and services.14 Insurance and superannuation are specifically
excluded from the definition of services and are dealt with as separate areas under
the ADA.146 The ADA (QId) does, however, include access to and use of any place,
vehicle or facilities and the provision of scholarships, prizes or awards.

4.144 In South Australia, the prohibition covers goods, services and facilities147
and is couched in quite different terms to the corresponding prohibition in New South
Wales. Unlike other jurisdictions, where the definition of “services” is inclusive, the
Equal Opportunity Act 1984 (SA) (“EOA (SA)") provides an exclusive list thereby
restricting the coverage to the services listed in the definition. Additional services
mentioned in the definition are access to places, services provided by an employment
agency, the provision of a scholarship, prize or award, services provided by an
introduction agency, provision of coaching or umpiring in sport, and services provided
by a Government department, instrumentality or agency.

4.145 Like the SDA, DDA and South Australia, in Western Australia the prohibition
covers goods, services and facilities148 and covers refusal to supply, terms of supply
and manner of supply. In Western Australia it applies in relation to all prohibited
grounds except family responsibility. The definition of services is very similar to the
corresponding definition in New South Wales, but includes services provided by
government and a government authority. Separate provisions exist prohibiting
discrimination in relation to access to places and vehicles,149 disposition of lang10
and sport in relation to impairment and age (with some Iimitations).151

4.146  The prohibition in the Australian Capital Territory applies to goods, services
and facilities and is very similar to the above with a few variations.192 The definition
of services includes government and the provision of scholarships, prizes and awards.

4.147 In the Northern Territory, the prohibition covers goods, services and
facilities1®3 and is in similar terms to the corresponding provision under the ADA
(QId). The definition of services is expressed in terms which are more extensive than
most other jurisdictions. The additional services described are loans, credit
guarantees, hire purchase schemes or any other type of financial accommodation,
recreation, including entertainment, sports, tourism and the arts, services provided by
a government or local government council, statutory corporation, and company or
other body corporate controlled by government. Insurance and superannuation are
specifically excluded from the definition of “services” and, like the ADA (QId), are dealt
with as a separate area of operation. Artificial fertilisation procedures are excluded
from the definition of services and consequently from the coverage of the Northern
Territory Act.154

4.148 In Tasmania, the grounds covered are gender, marital status, pregnancy,
parental status and family responsibilities.155 The provision of facilities, goods and



services is an identified area of activity156 and the definition of services includes
access to and use of any place and disposition of land.157

4.149 It is evident from the above that, coverage in the area of “goods and
services” is fairly consistent around Australia. However, although the definition of
“services” under the ADA is stated to be inclusive, two major areas which are not
specifically mentioned, and which do appear in the legislation of other States, are the
areas of superannuation and sporting activities. Complaints in these areas are
generally dealt with as “goods and services” complaints under the ADA.158 |
relation to sporting activities, the basic area under which these will fall in the future is
that of clubs and associations. The Commission recommends that the area of
superannuation be specifically included within the definition of “services” within the
ADA.

4.150 As the definition of “services” under the ADA is stated to be inclusive, it is
necessary to consider judicial interpretation of the term “services”, given its broad
coverage.

The scope of the ADA

4.151 The definition of “services” appearing in the EOA (WA)159 in terms similar to
the current definition in the ADA was considered by the High Court in IW v City of
Perth.160  one guestion raised in that case was whether the City discriminated
against the appellant, who had an impairment, namely being infected with HIV, in
refusing to give planning approval for a drop-in centre for persons who were infected
with HIV. This question involved the scope of the area identified as provision of
services. The meaning of “services” was considered by Chief Justice Brennan and
Justice McHugh in a joint judgment,161 by Justices Dawson and Gaudron in a joint
judgment,162 by Justices Toohey,163 Gummow!64 and Kirby.165 A majority
considered that the word was, in the terminology of Justices Dawson and Gaudron,
“apt to include the administration and enforcement by the City of Perth of the Planning
Scheme”. Their Honours continued:

That being so, the Tribunal was correct in holding that “in administering
a town planning scheme ..., regulating the use of land ..., securing
provision for traffic ..., and generally implementing or enforcing
measures directed to the amenity of the area, ... the City of Perth [was]
providing a service to residents.166

4.152  However, the five members of the majority (other than Chief Justice Brennan
and Justice McHugh who dissented on that question) were divided on whether the
refusal to grant planning approval involved discriminatory conduct prohibited under
the Act. Justices Dawson and Gaudron identified the service as “the exercise of a
discretion to grant or withhold planning approval” and noted that there was no refusal
to provide that service as a decision had been made.167 However, these members of
the Court held that if discriminatory considerations affected the manner in which the
discretion was exercised, there was discrimination in providing the service. This
finding may have ramifications for the ADA, as the current section relating to the
provision of goods and services does not identify the manner in which services are
provided as part of the conduct prohibited under the Act.168 As a result, to ensure
that such a situation is covered, the current prohibition in the ADA should be amended
to include the manner in which such goods and services are provided.

4.153 In addition to this, it is also necessary to consider the basis upon which Chief
Justice Brennan and Justice McHugh took a different view to the majority in relation to



the definition of “services”. Whilst accepting that the term “services” had a wide
meaning, in the ordinary sense of the word, 169 their Honours added:

As the evils of discrimination in our society have become better
understood, legislatures have extended the scope of the original anti-
discrimination statutes. Many persons think that anti-discrimination law
still has a long way to go. In the meantime, courts and tribunals must
faithfully give effect to the text and structure of these statutes without
any preconceptions as to their scope. But when ambiguities arise, they
should not hesitate to give the legislation a construction and application
that promotes its objects. Because of the restricted terms of a particular
statute, however, even a purposive or beneficial construction of its
provisions will not always be capable of applying to acts that most
people would regard as discriminatory.170

4.154  Their Honours then indicated why they held that this particular concept did
not extend to the consideration of a planning approval application:

Thus, when a council is called on as a deliberative body to exercise a
statutory power or to execute a statutory duty, it may be acting directly
as an arm of government rather than as a provider of services and its
actions will be outside the scope of the Act ... Such “legislative” acts
have to be contrasted with the acts involved in making operational
decisions as to whether a particular service should be provided to
certain individuals or to a section of the community.

Similarly, when a council is required to act in a quasi-judicial role in
exercising a statutory power or duty, it may be inappropriate to
characterise the process as the provision of a service for the purpose of
the Act even in cases where the product of the process is the provision
of a benefit to an individual.

4155 Other members of the Court were not persuaded that this particular
distinction, in the context of the Act, was appropriate. Thus, Justice Gummow stated:

There is no reason in logic or good sense to deny the proposition that
the Council may be engaged in the provision of services, not only to the
community as a whole, but also to individual applicants who invoke the
exercise of the powers of the Council under the town planning law.
There is no dichotomy here between the discharge of statutory
functions and the provision of services to those seeking the discharge
of these functions.171

4.156 The critical issue for the Chief Justice and Justice McHugh appears not to
have been an issue of principle requiring, in policy terms, such a distinction, but rather
the need to adopt a careful interpretation, “given the artificial definitions of
discrimination in the Act and the restricted scope of their applications".172
Accordingly, the Commission is of the view that the matter should be clarified in the
legislation so as to give effect to the interpretation accepted by a majority of the High
Court. The manner of achieving this result is to provide expressly for an area
concerning discrimination in the exercise of powers and functions by government or
public authorities and their officers. This is dealt with in the last section of this
chapter.173



Access to places

4.157 A further issue which arises in relation to the definition of “services” is that of
whether access to places, vehicles and facilities is best dealt with as an aspect of the
provision of services, or whether it should form a separate area. Currently the
definition of “services” under the ADA includes access to places, vehicles and
facilities.1 7’4 This matter is discussed below, under the heading “Access to places,
vehicles and facilities”.1 75

Definition of “goods”

4.158 A notable feature in the anti-discrimination legislation considered above is
the absence of a definition of the term “goods”. One definition of the term “goods” is
found in the Sale of Goods Act 1923 (NSW) which provides that “goods” include:

all chattels personal other than things in action or money

4.159 Chattels are generally defined as movable, tangible articles of property.176
This definition would exclude shares and securities from the definition of “goods” since
they are not tangible property, although they can be bought and sold. Choses in
action are defined as follows:

A chose in action is a thing of which a person has not the present
enjoyment, but merely a right to recover it (if withheld) by action. Thus,
money at a bank or money due on a bond is a chose in action.177

4.160 In many cases, the provision of various benefits will be covered by other
concepts, including employment, the provision of services and club membership.
Similarly, money may be provided pursuant to a contract of insurance or employment,
or through financial accommodation, such as a loan or credit agreement. However, in
some areas, which are of increasingly widespread relevance, dealings are undertaken
through various forms of choses in action. This is particularly true in relation to
investments generally. Whilst there was good reason, for the purposes of the Sale of
Goods Act, to limit the definition of “goods”, those reasons do not apply to the ADA.
Accordingly, it is appropriate to define goods so as to include choses in action and
money.

Provision of “benefits”

4.161 There is no mention of “benefits” within the goods and services provision. In
contrast, the provisions dealing with registered clubs specifically include a reference
to “access to benefits” as do the provisions relating to education.

4.162 In L v Registrar of Births Deaths and Marriages,178 the benefits derived
from the functions of a registrar in keeping a register and recording particulars179
were linked to the services provided by the Registrar, even though it is obligatory to
avail oneself of these benefits. In Woods v Wollongong City Council,180 the EOT
referred to a decision of the Victorian Board in Byham v Preston City Council181
which found that the Council had unlawfully discriminated against an elderly man, who
required the assistance of elbow crutches, by imposing a requirement that he obtain
access to the first floor of the Municipal offices via a staircase. The Victorian Board
identified two services provided by the Council, namely the benefit of participating in
local government and the means by which that benefit might be achieved, which
supported the proposition that access involving the use of a staircase was a service.
The EOT in Woods disagreed with the Victorian Board'’s reasoning in that it included
the provision of benefits of the complex as being within the ordinary meaning of the
term “services”. It was therefore unnecessary to consider whether the means of



access to the complex was a “service” within the meaning of the Act or not. In City of
Perth v DL (Representing the Members of People Living with AIDS (WA) Inc),182 it
was held that:

A person provides a service or services to another ... when the first
person does something which provides to the second a benefit or a
result which is of assistance to or desired by the second person,
whether the benefit or assistance is provided directly or indirectly.

On the basis of the above, it is accepted that at least some benefits are now included
within the definition of services.

4.163 The question is whether the provision of services should be defined to
include the provision of benefits, which may not be limited to some form of interest in
real or personal property or money. In the view of the Commission, this is not
necessary. The present inclusive definition of services includes the kind of benefits
which may flow from providing, for example, entertainment or recreation. The fact that
the definition is expressed to be inclusive should be sufficient to provide the
necessary coverage. The term “benefits” is so vague as to be uninstructive in terms of
identifying specific areas which may be covered and neither extends nor gives
substance to the present definition. The Commission is not satisfied that the addition
of this concept in this area is either necessary or desirable.

Recommendation 17

In the area of provision of goods and services, include the manner
in which the goods and services are provided.

Draft Anti-Discrimination Bill 1999: cl 35(1)(c)

Recommendation 18
Include in “services” a specific reference to superannuation.

Draft Anti-Discrimination Bill 1999: cl 36(1)(c)

Recommendation 19
Include in the definition of “goods” a chose in action and money.
Draft Anti-Discrimination Bill 1999: cl 36(1)

Education

4.164 Education as an area of operation is only concerned with discrimination by
educational authorities against students or prospective students. Although it is not one
of the main areas of complaint,183 it is an important area in the context of the general
social problem of discrimination. Education may significantly determine a person’s
future opportunities in many respects and occupies a substantial portion of a hormal
life span. It can also be a means of changing attitudes and hence patterns of
discrimination in society. As one writer has argued:



education is a powerful instrument of social control which serves to
reproduce cultural norms and existing social inequalities. On the other
hand, the liberal vision suggests that the hope for a better society,
where prejudice against women and minorities has been eliminated,
rests with education rather than prescriptive Iegislation.184

4.165 Education can refer to any learning process, but in this context is used to
refer to the organised provision of instruction. Institutionally, it covers discrimination in
“a school, college, university or other institution at which education or training is
provided".185 Thus, TAFE colleges, secretarial colleges and other colleges of
advanced education are covered by the Act. However, the ADA’s coverage is
currently restricted to “public” education, except in relation to the ground of race and in
relation to sexual harassment.

Coverage under the ADA

4.166 The ADA prohibits discrimination on all grounds by a public educational
authority against prospective students and current students. The four situations
identified are:

admission;

access to benefits;

expulsion; and

subjection to any other detriment.

4.167 The ADA prohibits an educational authority from discriminating on any of the
proscribed grounds:

by refusing or failing to accept the person’s application for admission as a
student; or

in the terms on which it is prepared to admit the person as a student.

4.168 The ADA also prohibits discrimination on all grounds by denying or limiting a
student’s access to any benefit provided by the educational authority. All other
jurisdictions around Australia also prohibit discrimination in access to benefits. The
rationale is that once admission is granted, there should be no justification for
discriminating against a student.

4.169 The term “benefits” has wide coverage. The obvious benefits include access
to library, computer or other facilities and tuition and counselling services.
Discrimination can also occur in the curriculum offered, which is a benefit provided by
the educational authority. The design of the curriculum, that is the courses which are
offered, the content of those courses and the materials which are used to teach those
courses are all significant areas covered by the ADA.

4.170 A benefit may also include other facilities, such as an environment conducive
to study. In Metwally v University of WoIIongong,186 it was held that isolating a
student by subjecting him to a racially hostile environment was discrimination on the
ground of race. Similarly, creating a hostile environment to, for instance, homosexual
students such that they are unable to enjoy available benefits on equal terms, may
amount to discrimination on the ground of homosexuality, even though technically the
benefits or facilities are available to all students.



4.171 Another aspect of discrimination in access to benefits arises where entry to
courses is determined in a discriminatory way. Curriculum streaming on the basis of
sex is a classic example. In Leves v Haines187 the complainant attended a girls’ high
school and her twin brother attended a boys’ high school. The complainant had a
limited range of elective subjects to choose from, while her brother had the
opportunity of a wider choice. The EOT held that the educational authority had
discriminated because less favourable treatment had occurred on the basis of sex: the
complainant had less access to the benefit of scholastic and vocationally relevant
skills than was available to the boys in the boys’ high school. The elective courses
were benefits provided by the educational authority. The unavailability of such benefits
could be based on legitimate considerations, such as lack of funding, but not on
assumptions based on sex. This decision was upheld by the New South Wales Court
of Appeal.188 Even where there is no curriculum streaming, teaching itself can be
done in a discriminatory manner with the teacher, for example, devoting more
attention to girls than boys or vice versa, in a co-educational class.

4.172 Facilities and services provided by schools may be another focus of concern.
Expenditure patterns on teaching or sports equipment, library or counselling facilities
which, for instance, ignore the needs of girls or ethnic minorities could be
discriminatory in denying some students equal effective access to those benefits.
Similarly, the failure to provide adequate facilities to students with a disability could
have the effect of denying those students access to benefits that the school provides.

4.173 In addition to the prohibition on discrimination in admission or access to
benefits, it is also unlawful under the ADA to discriminate in education by expelling a
student or subjecting the student to any other detriment on any of the prohibited
grounds. Thus, for example, a high school student cannot be expelled for getting
married or falling pregnant or for being homosexual.

4.174 Queensland and the Northern Territory use different terminology by making it
unlawful to treat a student less favourably (or “unfavourably” in Queensland) in any
way in connection with the student’s training or instruction. All other jurisdictions deal
with expulsion and subjection to any other detriment as two separate limbs.

4.175 No change is recommended to the area of education as currently defined.
However, it is necessary to address the current limitation to public education.

Coverage in other jurisdictions

4.176 Discrimination in education is specifically covered by all Australian anti-
discrimination legislation (except the RDA) in very similar terms to New South
Wales.189 Although there is no specific mention of discrimination in education in the
RDA, the general provision prohibiting any act of discrimination covers education, as it
is a relevant area for the purposes of the governing CERD.190

4.177 The SDA covers the same situations as New South Wales. Additionally, in
giving effect to the CEDAW, the provisions specifically dealing with education in
Article 10 of that Convention are relevant to all educational authorities covered by the
SDA and provide valuable guidance and direction on what is meant to be achieved by
the less detailed prohibition in the legislation.

Exception — education in a private educational authority

4.178 The current exception concerning employment by a private educational
authority has already been discussed above. Education in a private educational
authority is also currently exempt from the provisions of the ADA. This exception was
first introduced in 1981, together with the private educational authority exception in



relation to employment. Thus, the general prohibition against discrimination in relation
to admission of students, the terms and conditions of such admission, access to
benefits provided and expulsion do not apply to private educational institutions if such
discrimination is on the grounds of sex, marital status, disability, homosexuality, age
or transgender status.

4.179  Although the exception does not apply to race discrimination, s 17(3) allows
an educational authority to be exempt from the general prohibition against race
discrimination in education in prescribed circumstances. None are presently
prescribed.

4.180 Exceptions in relation to education exist in the SDA in relation to religious
institutions,191 in Queensland in relation to non-State school authorities,192 in
South Australia in relation to sexuality where an educational institution is administered
in accordance with the precepts of a particular religion,193 in Western Australia if the
discrimination is in good faith in favour of adherents of a particular religion on any
prohibited ground except race, impairment or age or by prescription in regulations in
relation to race, religious or political conviction,194 and in the Australian Capital
Territory in relation to religious institutions. 195

4.181 The rationale for the current exception is that the State should not interfere
with education in the private sphere. As stated above, the inclusion of this exception
was mooted by the private school lobby group and mainstream churches. As with
restricting private educational authorities in employment, there seems little justification
in giving private educational authorities as they are currently defined such a broad
exception in relation to the services they provide. Educational bodies, whether public
or private, provide a service which, except for certain carefully justified circumstances,
should be free from unlawfully discriminatory criteria. The exceptions provided in other
jurisdictions suggest that the only area in which an exception may be justified is in
relation to religious schools, where discrimination may be needed to cater to particular
religious doctrines. This is consistent with the conclusion reached above in relation to
the area of employment.

4.182 The purpose of excluding prescribed private educational authorities from the
prohibition against race discrimination was to cover situations like “certain schools ...
designed to provide language classes for migrants both in the English language and
the languages and cultures of their home country".196 Such situations will be
covered by the proposed special measures provision and do not warrant an exception
by prescription.

4.183 The Commission is not satisfied that, in the important area of education,
discrimination should be permitted except to the extent necessary to resolve a conflict
with other fundamental human rights or freedoms. The only basis on which the
Commission is satisfied that such a conflict exists is in relation to religious freedom.
Furthermore, the Commission can see no justification for providing such an exception,
even for religious educational institutions, in relation to the grounds of race, age or
disability or in relation to sexual or other forms of harassment.197

4.184 In principle, this approach should not give rise to any broad areas of
disputation. For example, if the tenets of a particular religion require that boys be
educated separately from girls or, indeed, that girls not be provided with education, a
private educational institution based upon those precepts would be entitled to exclude
female students entirely. Adherents to that faith would presumably accept that result
and would not seek to have their daughters educated within the religious education
system. Those who do not adhere to such a precept would either be dissident
members of the faith or non-believers. It is not considered necessary that
discrimination laws should provide protection to dissidents within a particular religion



or creed, nor should non-believers be entitled to impose their views upon adherents to
the particular faith. Accordingly, the exception is supportable in so far as it is limited,
as with the question of employment, to private educational institutions with a religious
foundation.

Recommendation 20

Repeal the exception for private educational authorities in relation
to education on all grounds.

Recommendation 21

Repeal the exception for prescribed educational authorities from
the prohibition on race discrimination in education.

Recommendation 22

Provide a limited exception for educational institutions which
operate in accordance with religious tenets for the grounds of sex,
domestic status, sexuality, transgender status and religion.

Draft Anti-Discrimination Bill 1999: cl 44
ACCESS TO PLACES, VEHICLES AND FACILITIES
Legislative development

4185 When first enacted in 1977, the ADA included a prohibition against
discrimination on the ground of race in relation to access to places and vehicles and a
prohibition on the ground of sex in relation to access to places where liquor is
sold.198 Thus (in relation to race) s 18 provided that it was unlawful to discriminate
as follows:

(@) by refusing access to or use of any place or vehicle that the public
or a section of the public was entitled to use or access, for
payment or not;

(b) in the terms on which access or use of such place or vehicle was
allowed;

(c) by refusing the use of any facilities in such place or vehicle that
the public or section of the public was entitled or allowed to use;

(d) inthe terms on which the use of such facilities was allowed;

(e) by requiring the person to leave or cease the use of any such
place, vehicle or facility.

4.186 The reason for introducing these provisions in relation to race and sex
respectively may be found in the social conditions at the time. For example, it was the
practice of many hotels at the time to exclude women from the public bar area
(although the definition of services which covered services relating to entertainment,



recreation or refreshment should have dealt with this issue adequately). It is
noteworthy, however, that to date there has been only one reported casel99 in which
discrimination on the ground of race in relation to access to places and vehicles has
been substantiated and none in relation to access to places where liquor is sold on
the ground of sex.

4.187 In 1993, when the age discrimination provisions were included in the ADA, a
provision mirroring the race discrimination prohibition in relation to access to places
and vehicles?90 was included in relation to age. In 1996, when the transgender
amendments were made, an access to places and vehicles provision201 was
included.

4188 These provisions202 have, however, been recently repealed203 and some
aspects have been incorporated within the amended definition of “services”, which
applies to all grounds of discrimination. The amendment to the definition of “services”
has added the following paragraph:

(f) services consisting of access to, and the use of any facilities in,
any place or vehicle that the public or a section of the public is
entitled or allowed to enter or use, for payment or not.

4.189 The rationale for this amendment was mainly to achieve consistency within
the ADA by avoiding separate coverage for particular grounds. The need to amend
the Act was also highlighted in the decision of Wolk v Randwick City Council.204 |n
that case, a local male resident challenged the right of the Randwick Council to deny
him access to the Coogee baths, which the Council leased to a women’s swimming
club for the use of women only, on the grounds of his sex. His argument was based
on the fact that it was unlawful for councils to discriminate in the provision of services
on any grounds set out in the ADA. However, Judge Patten decided that access to the
Coogee Baths was not the provision of a service by the Council and consequently
dismissed the complaint. His Honour said:

It seems to me as pointed out in Pearce that in a number of respects
the Act, for instance, section 18, makes specific reference to
discrimination in relation to the use of places in contradistinction to the
provision of services. As it seems to me, the material before the
Tribunal does no more than indicate that the respondent, at the highest,
restricted access to a place, namely, the swimming pool which is the
subject of these proceedings, under its control.205

4.190 Whether this reasoning can be supported in light of the High Court decision
in IW v City of Perth206 s doubtful, except on the basis that by explicit reference to
access in relation to some grounds, an intention to read down the general term
“services”, may be implied. It may be argued that the actual result in Wolk could have
been justified as a “special measure”.

Coverage in other jurisdictions

4191 The definitions of services in the United Kingdom’s Sex Discrimination Act
1975 and Race Relations Act 1976, which were used as sources in formulating the
definition of services in the ADA, contain a list of examples of services which include
access to places, accommodation in a hotel, boarding house or similar establishment
and facilities for education. A conscious decision appears to have been made by the
draftsperson to adopt a different approach in New South Wales by dealing with each
of these areas separately in the ADA.



4.192 All Australian anti-discrimination legislation, except the SDA, make provision
for access to places and facilities either as a separate area or within the definition of
services. The RDA contains a very similar provision207 to the ADA's previous
provision in relation to race, in addition to a separate provision relating to goods and
services.208 The SDA only prohibits discrimination in the provision of goods, services
and facilities?99 and makes no reference to access to places. Understandably,
access to premises is a specific area in the DDA210 asiitis a crucial issue for people
with physical disabilities. The contents of the provision are very similar to the
prohibition contained in the now repealed s 18 of the ADA. In addition, the DDA also
covers discrimination in the provision of means of access to such facilities.

4.193 In Victoria, Queensland, South Australia and Tasmania (in relation to sex)
the definition of services includes access to and use of places that members of the
public are permitted to enter. In the Northern Territory the definition of services
includes “access to or use of any land, place, vehicle or facility that members of the
public are or a section of the public is, permitted to use”. In Western Australia,
discrimination in the area of access to places and vehicles is prohibited on the
grounds of race, sex, marital status and pregnancy, impairment and age in similar
terms to the now repealed s 18 of the ADA in addition to the prohibition in relation to
the provision of goods, services and facilities. The position is similar in the Australian
Capital Territory in that there are two separate provisions dealing with access to
premises and the provision of goods, services and facilities. The terminology for
access to premises is couched in almost identical terms to the corresponding
provisions in the DDA.

Judicial consideration

4.194 In Pearce v The Glebe Administration Board,211 the EOT was concerned
with a case involving a request for permission made on behalf of a group of
homosexuals to use two sections of vacant land for an assembly point, demonstration
and rally. One part of the land belonged to the Anglican Church, which refused
permission. The complainant alleged that discrimination had occurred on the ground
of homosexuality in relation to the refusal to provide a service, being access to and
use of vacant land. The EOT'’s decision that the term “service” did not extend to cover
access to land was based on the existence of separate coverage for access to places
and vehicles for race (at that time) and the absence of such express coverage in
relation to homosexuality. The judgment also suggested that the grant of a bare
permission to use land, entirely dissociated from any other activity is outside the
concept of “services”.

4.195 Similarly, in Woods v Wollongong City Council the complaint was about a
retail shopping centre which was under construction and which the complainant
alleged, discriminated against people with disabilities in relation to access to the
building. The EOT decided that because the shopping centre had not yet been
opened, no provision of services had occurred.

Conclusion

4.196 Although the new paragraph included in the definition of services covers
access to and the use of any place or vehicle which the public or section of the public
is entitled to use, the substantive prohibitions have not been redrafted to cover the
terms on which access to or use of any place, vehicle or facility is allowed, nor to
cover the situation where a person is required to leave or cease the use of any place,
vehicle or facility, matters which were covered by the now repealed s 18, 38L and
49ZYM. There is also no express reference to discrimination in the provision of means
of access to facilities, as is the case under the DDA.



4.197 In relation to discrimination on the ground of disability, a number of the
submissions to the Commission in response to DP 30 specifically identified lack of
consultation at the planning stage of development as a major barrier to access to
public places for people with disabilities.212 The Commission has recommended that
a complaint of apprehended contravention of the Act should be permitted to cover
situations such as that which arose in Woods v Wollongong City Council and that the
EO Division should be permitted to grant appropriate relief.213 A number of the
submissions received by the Commission in response to DP 30 also advocated the
inclusion of access to places, vehicles and facilities as a separate area across all
grounds of discrimination.214

4,198 The Commission is satisfied that it is appropriate to make express reference
to access to or use of a place, facility or vehicle. The principal question is whether this
should be dealt with as an aspect of the provision of services, or whether it should
form a separate area. If it is to be treated as an aspect of services, then it will be
necessary to ensure that the terminology of the prohibition is appropriate to have clear
application to the extended concepts. On the other hand, to develop a separate area
covering access to places is likely to give rise to other forms of confusion. Frequently
the provision of services includes permitting the use of a facility or access to a place,
such as a cinema for the purposes of seeing a film. The ease of application of the
ADA is not improved by multiplying areas. Accordingly, the Commission is satisfied
that the present form of coverage, namely by including access to places as part of the
current definition of services, is a satisfactory approach. Some minor changes to the
wording of the prohibition can ensure that the concepts may readily be applied.

Recommendation 23
Include in the area of goods and services:

access to any place, vehicle or facility which members of the
public are entitled to use;

the terms on which such access is allowed;
the provision of means of access; and

the requirement to leave or cease the use of any such place,
vehicle or facility.

Draft Anti-Discrimination Bill 1999: cl 35, 36
ACCOMMODATION

4.199 Discrimination on all grounds is prohibited under the ADA in the provision of
accommodation.215 It is an area in which discrimination has been prohibited since
the Act commenced in 1977. Although it has never been one of the main areas of
complaint,216 it is nevertheless an area in which discrimination does occur.

4.200 “Accommodation” is defined to include residential or business
accommodation.217 In some other jurisdictions “accommodation” is defined more
specifically. For instance, in Victoria it is defined by reference to the premises and
includes “business premises, a house or flat, a hotel or motel, a boarding house or
hostel, a caravan or caravan site, a mobile home or mobile home site, a camping
site”. Queensland and the Northern Territory do the same and also include a “building
or construction site”.



4.201 Such discrimination is prohibited in relation to applicants for accommodation
as well as occupiers, and by both owners and agents.

Coverage under the ADA

4.202 The specific forms of conduct on discriminatory grounds covered by the ADA
are:

refusing an application for accommodation;
the terms on which accommodation is offered;

deferring an application or according a lower order of precedence in any list of
applicants;

denying or limiting access to benefits associated with accommodation occupied
by a person; and

evicting or subjecting the person to any other detriment.

4.203 The prohibition against discrimination in accommodation does not include the
sale and purchase of freehold title to property.218

4.204 To ensure that the ADA’s coverage does not intrude into the private sphere
of activity, there are exceptions that apply where the provider or a near relative of the
provider resides on the premises or where the accommodation is for no more than six
persons.219 Charitable bodies or other bodies that do not distribute profits to
members and which provide accommodation to persons with a particular disability are
also excepted from the operation of the prohibition.220

4.205 In relation to providing accommodation for a person with a disability, it is
inevitable that in many cases special facilities or services will be required. Similarly,
where a person with a disability is already in occupation but requires a benefit
associated with accommodation to be provided in a special manner, it will not be
discriminatory to deny or limit such access to the benefit in particular
circumstances.221

4.206 The ADA also contains a general exception for establishments providing
housing accommodation for aged persons whereby admission is restricted to persons
of a particular sex, marital status or race.222 However, it is recommended in Chapter
Six of this Report that this exception be repealed as the same effect can be achieved
by other means.223

Coverage in other jurisdictions

4.207  All Australian jurisdictions prohibit discrimination in accommodation. The
RDA prohibits discrimination in relation to disposal of land and accommodation on the
ground of race in the same provision.224 The prohibition in relation to discrimination
in accommodation applies to refusal to permit a person to occupy any residential or
business accommodation and termination of the right to such occupation. It is also
unlawful to impose any terms or conditions that limit the class of persons that may be
the invitees or licensees of the occupier.

4.208 Other jurisdictions that prohibit discrimination in the disposal of land and
accommodation make provision for the two in separate sections.225



4.209 The SDA prohibits discrimination in accommodation226 in almost identical
terms to New South Wales. The exceptions are also similar, with the addition of an
exception for accommodation provided by a religious body.

4.210 The DDA'’s prohibition against discrimination in accommodation?27 s similar
to the New South Wales provision in relation to disability. In addition, however, it
prohibits the refusal of permission to an occupier to make reasonable alterations,
provided the accommodation is restored to its previous condition when the occupier

leaves, and it is done at the occupier’s expense.228

4.211  Victoria covers the issues covered in New South Wales and mirrors the DDA
provision allowing the occupier to make reasonable alterations. It also prohibits
discrimination by varying terms on which accommodation is provided229 and refusing
to extend or renew the provision of accommodation and the terms of such extension
or renewal.230 Victoria is the only State Act that provides that the provisions in
relation to accommodation apply despite anything to the contrary in any other Act or
any document affecting or relating to the land.231

4212 Coverage of discrimination in accommodation in Queensland,232 Western
Australia233 and the Northern Territory234 are similar to Victoria except that the
provisions do not have an express overriding effect in relation to other conflicting Acts.
South Australia?3% and the Australian Capital Territory236 are more akin to New
South Wales in that neither of them prohibits the refusal to make reasonable
alterations in relation to impairment. Like New South Wales, South Australia also has
a catch-all provision prohibiting subjection to “any other detriment”. Detriment is
specifically defined to include “humiliation or denigration”.

Grounds and occurrence of accommodation complaints

4.213 According to the ADB’'s Annual Reports most of the complaints in
accommodation are on the grounds of race, age and marital status.237
Discrimination on the ground of race is a frequent occurrence particularly for
Aborigines and people from non-English speaking backgrounds. It is claimed that the
requirement that prospective tenants must be able to meet their obligations to pay rent
and maintain the property is often used as a mask for other reasons.238 It is
noteworthy that in New Zealand, the Human Rights Act 1993 provides that
“employment status” is one of the grounds on which discrimination in accommodation
is prohibited. It is defined to mean “being unemployed or being in receipt of a benefit
or compensation under the Social Security Act 1964 or the Accident Rehabilitation
and Compensation Insurance Act 1992".

4.214 Because apparently legitimate reasons are given, discrimination in
accommodation is difficult to prove. The exceptional circumstances of Lamb v
Samuels Real Estate Pty Ltd239 provide a recent case in point. In this case, the
complainant, an Aboriginal woman, alleged that she had been refused
accommodation on the ground of her race, although the reason given by the agent
was that there was no rental accommodation that suited her needs. When a
Caucasian friend of the complainant went to the office and asked for identical
accommodation, she was told that there was accommodation available. The EOT
upheld the complaint.

4.215 Within the complaints received on the ground of age are complaints from
people refused accommodation because of their young children (often based on
assumptions about children’s behaviour)240 and from young and old people, based
on assumptions about financial position. The ADB also receives complaints from
young high school and university students who have been refused holiday



accommodation.241  The young often claim to be stereotyped as unreliable and
unable to pay rent because of their low or erratic incomes. This is also alleged by new
migrants. Older people often complain that they are assumed to be on a pension,
unable to afford rent or look after themselves or the property.

4.216 Discrimination in accommodation on the basis of marital status can affect
single people of both sexes. As one commentator has observed “single women with
children are perceived as deviant because they do not conform to the stereotype of
the nuclear family with a wage earning father and dependent mother”.242 Single men
are also subject to disadvantage because they are seen as the converse of the
stereotype of the “houseproud” woman. There have also been instances where a
policy preference based on need in relation to public housing may result in what
appears to be discrimination on the basis of marital status.243

4.217 The purpose of the prohibition is clearly to ensure that property owners and
agents do not take irrelevant considerations into account when letting or leasing
accommodation. The prohibition inhibits a property owner's freedom of choice244
and many owners and agents are circumspect about what they tell unwanted tenants,
making a case of discrimination difficult to establish. The Tenants Union of New South
Wales has suggested that much of the discrimination in accommodation is not
reported to anti-discrimination bodies. In a submission to the National Housing
Strategy,245 the Tenants Union stated that most tenants “do not know where to
complain, they do not think such action would achieve anything or they fear retaliation
by the owner or agent”. This fear is particularly apparent in small country towns, but in
such places discrimination may have a particularly severe impact on people who are
socio-economically or racially more vulnerable.246

The Commission’s view

4.218 One problem with the current provisions of the ADA is that the definition of
“accommodation” is not sufficiently comprehensive, merely stating that it includes
“residential or business accommodation”. The Residential Tenancies Act 1987 (NSW)
defines “residential premises” to mean:

(@) any premises or part of premises (including any land occupied
with the premises) used or intended to be used as a place of
residence; and

(b) includes a moveable dwelling or the site on which a moveable
dwelling is situated or intended to be situated (or both the
moveable dwelling and the site), if the moveable dwelling is used
or intended to be used as a place of residence”.

4219 Clearly caravans and mobile homes are expressly covered under this
definition; any other premises will also be residential if they are “intended to be used
as a place of residence”. Although the current definition in the ADA has not given rise
to reported problems, the classification of accommodation in New South Wales used
by the Australian Bureau of Statistics for the 1996 Census indicates that there are a
wide variety of types of dwelling.247 As a result, the Commission recommends that
the ADA include a definition in the terms of that referred to above.

4.220 In relation to the substantive provisions in the area of accommodation, while
the Commission is of the view that discrimination in accommodation is more of a
problem than is evidenced by the number of complaints received by the ADB, there
does not appear to be any particular legislative change that will improve the situation.
The remedy lies in increasing awareness of the law and, in appropriate cases,

assisting people to bring complaints and in reducing discrimination by education.248



4.221 However, one area where the legislative provisions may be improved is in
relation to disability discrimination. Although the current disability provisions in relation
to accommodation have not caused any particular problems in known cases, the
Commission favours amendment to mirror the DDA provision by incorporating the
prohibition on refusal to permit reasonable alterations. Given the difficulty in getting
owners to make any alterations, however minor they may be, it is probable that
occupiers would prefer to make the alterations themselves if permitted to do so.
However, in including this provision, care must be taken to ensure that the provider of
accommodation is not conveniently relieved of the duty to make reasonable
alterations and adjustments themselves.

4.222  This approach is sound in principle and would bring the ADA in line with the
DDA and other State legislation. As a result the Commission recommends that the
ADA be amended specifically to include such a prohibition.

Recommendation 24

Insert a definition of accommodation in the ADA in the terms of
that contained in the Residential Tenancies Act 1987 (NSW).
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Recommendation 25

Amend the provisions relating to discrimination in accommodation
on the ground of disability to prohibit a refusal to permit a person
to make reasonable alterations to a premises occupied by that
person.
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Exception —accommodation in a private household

4223 The ADA currently excepts discrimination on all grounds in respect of the
provision of accommodation where the person providing the accommodation or a near
relative resides on the premises and the accommodation is provided for no more than
six persons. The exception was in the ADA when it was first enacted in 1977. The
rationale for this exception is that one is entitled to decide who to live with as that is,
and should be, entirely dependent on personal choice. Again, this is an instance of the
private area being cordoned off from the scrutiny of the ADA.

4.224 A similar exception is provided for in Federal legislation and in all States and
Territories, with only minor variations. The RDA provides an exception in relation to
shared accommodation in a dwelling house,249 although no limitations are specified
in terms of numbers. The SDA,250 the DDA,251 Queensland,252 and Western
Australia293 provide a similar exception to New South Wales, but limited to
accommodation provided to no more than three people. Victoria,254 South
Australia?®® and the Australian Capital Territory256 provide an almost identical
exception to New South Wales. In Tasmania, shared accommodation for fewer than
five adult persons (in relation to sex discrimination) is excepted257 and in the
Northern Territory, the exception applies if the accommodation is in the main home of
the person or near relative of the person irrespective of numbers.258



4.225 The ADB submitted that the ADA should be consistent with the DDA and the
SDA and limit the exception to circumstances where the accommodation is provided
for no more than three people. It also made the point that:

In most situations where people take boarders into their home or rent
out a self-contained flat attached to their house, the accommodation will
be for less than three people. Where more people are accommodated it
is more likely to operate as a business and the Board considers that it is
inappropriate to exclude businesses from the ambit of the Act.229

4.226 However, the appropriate number of persons involves a somewhat arbitrary
limitation on the exception. The purpose of the limitation should be to exclude
circumstances where accommodation is provided as a business activity, where
privacy issues are of limited relevance. The number of persons accommodated will
obviously tend to reflect the size of the building and the level of privacy which could
reasonably be anticipated in the circumstances. The current figure of six could
suggest a business operation if six individuals were involved. However, that would not
be so clear if there were three couples or two couples, each with a young child. As a
result, despite the recommendation of the ADB, the number of six persons does not
appear to be inappropriate in the circumstances. The Commission, therefore,
recommends no change in that respect.

4.227 However, it is the view of the Commission that the exception should not
cover a self-contained flat attached to the main house. The Commission believes that
the appropriate scope for this exception is to cover a person’s right to determine who
should live in the same premises, meaning the main home, not who should be the
person’s neighbour, unless entrance is through a common door. As such, the
Commission suggests modifying the exception to mirror the Northern Territory
legislation which refers to accommodation in the main home.

Recommendation 26

Retain the exception for accommodation in a private household
but specify that the accommodation must be in the main home.

Draft Anti-Discrimination Bill 1999: cl 50
REGISTERED CLUBS

4.228 As noted previously, the aim of anti-discrimination law is to regulate those
areas of activity that fall within the “public” sphere. The right to associate freely is a
basic democratic right with which the State is often reluctant to interfere. It is common,
therefore, for anti-discrimination laws to be restricted to those clubs and associations
which operate in the public domain. In New South Wales, the area is currently
confined to those clubs which are already regulated by the State under the Registered
Clubs Act 1976 (NSW).260

Coverage under the ADA

4.229 Under the ADA, registered clubs are prohibited from discriminating against
persons on any of the grounds covered under the Act in determining whether, or on
what terms, to admit them as members. They are also prohibited from discriminating

against members of the club:

by denying or limiting the member’s access to any benefit provided by the club;



by depriving the member of membership or varying the terms of membership; or
by subjecting the person to any other detriment.

4.230 Some exceptions apply, including exceptions on the ground of sex for single
sex clubs and for unisex clubs where it is impracticable to provide equal or
simultaneous access to club benefits to both men and women.261 Clubs which are
established for the principal purpose of providing benefits to people of a particular
race, disability or age are also excepted.262 These exceptions are considered in
more detail in Chapter Six.263

Definition of registered clubs

4.231 A ‘“registered club” is a club which is registered under the Registered Clubs
Act 1976 (NSW).264 To be registered, a club must be inc:orporated265 and must
satisfy the requirements set out in s 10 of the Registered Clubs Act, including those
concerning membership numbers, the purposes for which the club is established,
accommodation, book-keeping and the financial entitlements of club members and
employees. Registered clubs must operate on a not-for-profit basis which means that
the profits cannot be distributed to members. They must, instead, be used for the
promotion of the aims and objectives of the club.

4.232 Clubs seek registration under the Registered Clubs Act principally in order to
obtain liquor and gaming licences from which they can generate income. Examples of
registered clubs include leagues clubs, bowling clubs, golf clubs, ethnic clubs and
returned servicemen’s clubs. The number of registered clubs is slowly declining
because of falling membership numbers, the restructure of the industry which has led
to the amalgamation of many clubs, and increased competition.266

Access to places where liquor is sold

4,233 Section 32 of the ADA used to make it unlawful for a person who holds a
licence, permit or authority under the Liquor Act 1912 (NSW) to discriminate against
another person on the ground of sex by denying or refusing the person access to or
use of a place where liquor is sold. This effectively covered other bodies which sell
liquor which may not have come within the definition of registered clubs. For example,
it would have proscribed discrimination by some sporting clubs and community
service organisations which had a function licence under the Liquor Act 1912 (NSW)
but which were not registered under the Registered Clubs Act 1976 (NSW).

4.234 The section, however, applied only to the ground of sex. Because of this
inconsistency, s 32 was repealed by the Anti-Discrimination Amendment Act 1997 and
is now intended to be covered by the amended definition of “services” which applies
equally across all grounds under the ADA.

Membership of industrial organisations

4.235 Industrial organisations, including employee unions and employer bodies as
defined under relevant industrial relations legislation, are prohibited from
discriminating against a person on any of the grounds covered under the ADA, by
refusing or restricting a person’s admission to membership or by denying or limiting a

member’s access to any benefits provided by the organisation.267



Membership of sporting and recreational clubs

4.236 Membership of sporting clubs which are registered clubs is covered under
the ADA. Participation, or eligibility to participate, in a sporting activity is also covered
if it can be classified as a benefit or facility provided by a registered club.

4.237 The issues, however, are not always so simple. In some cases, the relevant
sporting activity is controlled not by the registered sports club of which an individual is
a member, but by the peak sporting association, of which the club is a member body
or which individual club members can join. In these cases, it is the peak body which
sets the competition rules, including eligibility to participate in a sporting event, and
the discriminatory acts of the peak sporting association may be outside the operation
of the Act, because the association is a “voluntary body”.268

Voluntary bodies

4.238 Voluntary bodies are defined as bodies which operate on a not-for-profit
basis and which are not created by a statute.269 They are excepted from the
provisions of the ADA, except in relation to employment, primarily on the basis that
they are considered to be “private” in nature and regulation of them would be seen as
an encroachment on the right of freedom of association.270

4.239 This broad exception effectively allows many clubs and associations to
discriminate in determining whether to admit persons as members and in deciding
who has access, and on what terms, to benefits provided by the club or association.
There are a large number of voluntary bodies, established to meet a variety of
community needs including sporting, social, cultural, political and economic needs.
Examples include community service organisations such as Apex and Rotary
International, charitable or benevolent institutions, sports clubs, political associations,
business or trade groups (including chambers of commerce), environmental action
groups and ethnic community groups. Many have large memberships and provide
significant benefits to sections of the public.

4.240 In Chapter Six of this Report, the Commission has recommended the repeal
of the current exception for voluntary bodies.271

Coverage in other jurisdictions

4.241  Discrimination by clubs and associations is prohibited in all other Australian
equal opportunity laws to varying extents depending on how a “club” or an
“association” is defined. Some draw the distinction at the number of members,
whether or not the body is incorporated and whether or not the body sells liquor,
occupies Crown land or receives any public funding or assistance. While some
provide exceptions for voluntary non-profit associations, most other jurisdictions
provide greater coverage than the ADA.

4242  Section 25 of the SDA makes it unlawful for a club, the committee of
management of a club or a member of such a committee to deny or restrict a person’s
admission to membership of the club or to limit a member’s access to any benefits of
the club because of the person’s sex, marital status or pregnancy. The SDA defines
“club” as an association, whether incorporated or not, of at least 30 persons who
associate for social, literary, cultural, political, sporting, athletic or other lawful purpose
and which:

provides and maintains its facilities, wholly or partly, from its own funds; and

sells or supplies liquor for consumption on its premises.272



4243 The SDA provides a broad exception for non-profit associations, 273
excluding any club, registered organisation, body established by statute and
association that provides grants, loans, credit or finance to its members.

4.244  More extensive coverage is provided under the DDA. Section 27 of that Act
makes it unlawful for a club or an incorporated association to deny or restrict a
person’s membership or to limit a member’s access to any benefits provided by the
club because of the person’s disability.274 A “club” is defined as an association,
whether incorporated or not, of persons associated together for social, literary,
cultural, political, sporting, athletic or other lawful purpose that provides and maintains
its facilities, wholly or partly, from the funds of the association.2’>  There is no
requirement for a minimum number of members, nor does the club have to sell or
supply liquor. Section 27 also expressly applies to associations which are
incorporated. Voluntary bodies are not excepted.

4245 The RDA does not specifically prohibit discrimination by clubs and
associations, but it does prohibit discrimination in access to places, and facilities
within those places, which members of the public can enter or use.276 Also relevant
is s 9 which prohibits any form of racial discrimination which affects the enjoyment or
exercise of human rights and fundamental freedoms set out in the CERD. They
include a person’s right to participate equally in cultural activities and have access to
any public place or service such as transport, hotels, restaurants, cafes, theatres and
parks.277 Like the DDA, the RDA draws no distinction between clubs and voluntary
bodies.28

4.246  State equal opportunity laws vary substantially. In Victoria, clubs may not
discriminate in admission to membership and access to benefits if they occupy any
Crown land or receive any public funding. A club or organisation which does not
occupy any Crown land or receive public funding is a “private club” and is exempt.279
Whether or not a club is incorporated or operates on a non-profit basis is irrelevant.

4247 The Western Australian, Northern Territory and Tasmanian legislation
reflects the definition of “club” contained in the SDA.280 However, Western Australia
provides a general exception for voluntary bodies which does not apply to disability or
age discrimination if the voluntary body is incorporated.281 The Australian Capital
Territory legislation defines a “club” as one that holds a liquor licence and excepts
voluntary bodies.282

4.248 Uniquely, the ADA (QId) provides that a club must be a profit-making

venture.283  The EOA (SA) prohibits discrimination by associations but does not
define “associations”.

The case for redefining the area

4.249 Registered clubs appear to have been singled out for inclusion as an area
within the ADA in 1981 for two reasons. First, they were considered to form an
important part of public life, providing a wide range of services to the community
including bars, restaurants, sporting and gaming activities.284 That many had large
memberships and reported annual turnovers of millions of dollars was also considered
to have removed them from the “private” arena.285 The second reason was that
accountability structures were already in place, making registered clubs easily
identifiable for the purpose of enforcement. Voluntary non-profit organisations, on the
other hand, many of which were unincorporated in 1981, would have presented
problems in terms of legal accountability.



4.250 Circumstances have since changed and there appears to be a general
consensus that the area should not be confined to registered clubs.286 A number of
persuasive arguments have been put to the Commission in support of adding to the
area of operation of the ADA those other clubs and associations whose activities
place them in the public domain, many of which are currently excepted as voluntary
bodies.287

4.251 The ADB submitted that not all voluntary bodies merit the exception as not all
fall wholly within the private domain. Many, in fact, “have a significant ancillary role in
relation to the political and commercial life within society which brings them very much
into the public domain”.288 A large number perform valuable community functions for
which they often receive substantial public funds and should, for this reason, be
subject to anti-discrimination law.289 It has also been argued that it is anomalous
that the public activities of non-profit bodies are becoming increasingly accountable to
government regulators in terms of their funding, registration and reporting
requirements yet they still enjoy a broad exception under the ADA.290

4.252 ltis also significant that large numbers of voluntary non-profit bodies are now
incorporated under the Associations Incorporation Act 1984 (NSW).291 Incorporation
offers them certain advantages: it gives the association a legal status in its own right
and it limits the liability of members for any debts of the association. Many are also
choosing to become incorporated in order to be eligible for public funding. By
comparison, the number of registered clubs has been slowly declining.292

4253 There are more than 26,000 incorporated voluntary bodies compared to
1,525 registered clubs.293  These figures suggest that an increasing number of
people who have dealings with incorporated non-profit associations have little or no
protection under the ADA.294 This may be borne out by the ADB’s own statistics. In
the year to 30 June 1996, for example, it handled over 500 inquiries about
discrimination in clubs and associations but received only 45 written complaints. A
large number of inquiries probably concerned clubs and associations which were not
registered clubs and therefore fell outside the ADA’s jurisdiction.

4.254  The broad exception for voluntary bodies effectively sanctions discrimination
by many clubs and associations which are not operating exclusively in the private
sphere. Those bodies which fall within the public domain should be added to the area
currently defined by reference to registered clubs.

Defining the new area

4.255 The Commission has considered each of the distinguishing factors used by
other jurisdictions to distinguish between “public” and “private” clubs including:

minimum membership numbers;

whether the club provides and maintains its facilities, in whole or in part, from its
own funds;

whether the club sells or supplies liquor for consumption on its premises;
whether the club is incorporated;

whether the club is a profit-making body;

whether the club occupies any public land; and

whether the club receives any form of public funding.295



4.256 Several of the criteria are of questionable relevance. The SDA sets the
minimum membership at 30, which is a far cry from the five members required to form
a public company296 or an incorporated association.297 Setting minimum
membership levels inevitably involves an arbitrary cut-off point. Also, whether a club
should or should not come within the ambit of operation of the ADA is a matter of
policy which should be decided irrespective of whether a club sells or supplies liquor
or operates for a profit.

Incorporation

4.257 The ADB has submitted that bodies which are incorporated should be subject
to the ADA in the same way as registered clubs.298 Incorporation signifies an
intention by the club or association to become a legal entity, drawing on the benefits
that such status brings. It also indicates that the club or association is aware of certain
legal obligations associated with becoming incorporated including financial and
reporting requirements. Incorporation requires the establishment of a formal
mechanism for the operation of the club, with a constitution and rules.

4.258 Requiring an association to be incorporated will bring within the scope of the
Act those clubs and associations which are formally established and which therefore
can be categorised as “public”. It is likely to exclude the majority of voluntary not-for-
profit associations which have no formal mechanisms in place and whose activities
are “private” in nature, such as a baby-sitting club.

4.259 Given that incorporation is fast becoming an eligibility requirement for most
forms of government funding, it is also likely to cover those clubs and associations
which seek or receive any kind of public grant, including the lease or occupation of
public land, itself a legitimate criterion for the imposition of minimum standards of legal
behaviour.

4.260 Unfortunately, incorporation may also exclude from the purview of the Act
some other associations which are not wholly private. One example is political parties.
Presently, the major ones are unincorporated and are considered to be voluntary
bodies. Some groups argue that they should be covered because they are “public” in

nature and receive public funding in a variety of forms.299

4.261 Local sporting and recreational clubs are not likely to be incorporated and
therefore would not come within the scope of the ADA on this criterion. However,
because of the tiered structure which exists in sport, local clubs may be required to
comply with rules relating to equal opportunity and anti-discrimination imposed by the
umbrella association which controls the sport concerned.

4.262 Generally speaking, most sport is organised at either a national and/or State
level which feeds down to regional and local clubs. The umbrella organisations,
mostly at State and regional levels, are responsible for establishing and managing
sporting competitions.300 They set down the rules of competition, arrange venues
and the refereeing or umpiring of games, collect membership fees and award
competition prizes etc. They also apply for government funding to assist with the
organisation and promotion of the sport concerned. Players in a sporting team are
members of the local club. The local club is, in turn, a member body of the regional or
State-based association, depending on the type of sport and competition involved.

4.263 Most umbrella or peak sporting associations are incorporated and those that
are not are likely to become incorporated as a result of the introduction of new funding
guidelines by the Department of Sport and Recreation which stipulate that sporting
and recreational associations must be incorporated in order to be eligible for
grants.301



Should a different test apply for disability and race discrimination?

4.264 The ADB has submitted that the ADA should be amended in order to provide
protection and redress for people discriminated against on the ground of race and
disability by clubs and associations consistently with Federal laws.302

4.265 The DDA covers all incorporated associations and all clubs, whether
incorporated or not, which provide and maintain their facilities, partly or wholly, from
their own funds. Under the DDA, coverage would apply equally to a small social club
(if it owned and maintained any “facilities”) as to a football club with thousands of
members. The RDA also provides broad coverage of clubs and associations, based
on the right of persons to be free of any racial discrimination in all areas of public life.
Neither of these statutes has led to a flood of complaints. The Commission recognises
the principle that it is desirable to maintain consistency with Federal laws. However,
there is also merit in achieving consistency of coverage across the grounds within the
ADA. This is not an issue the Commonwealth laws need to address.

4.266 While the Commission accepts that there may well be unincorporated
associations that can be categorised as operating in the public domain, many could
not. On balance, the simplicity and transparency of the criterion of incorporation and
its close correlation with other relevant factors such as public funding, make it the
preferable basis for defining this area. The Commonwealth Acts may provide more
extensive coverage in relation to particular grounds, but that is a discrepancy which is
acceptable.

What exceptions should apply to incorporated bodies?

4.267 Some incorporated clubs and associations may have valid reasons for
wishing to discriminate in who to admit as members and in the access of members to
its benefits or facilities. For example, incorporated clubs or associations which are
established to promote the interests of people with a particular disability should be
able to deny membership to persons who do not have that particular disability and to
limit access to its premises accordingly.

4.268 These considerations will need to be addressed in relation to both grounds
and areas and are dealt with in Chapter Six.303

Conclusions

4269 The Commission has given careful consideration to each of the models
presented in other jurisdictions and to the submissions it has received on this issue.
There is no easy or fool-proof formula which can be applied to separate “public” from
“private” clubs. Regardless of which criteria are used, there will inevitably be some
clubs and associations which properly ought to be covered which will fall outside the
jurisdiction. On the other hand it is desirable to avoid, so far as reasonably
practicable, catching others which should not be covered. The latter category would
then have to seek and justify an exemption.

4270 Mindful of these qualifications, the Commission has concluded that the
requirement of incorporation is probably the criterion which will bring most clubs and
associations, which it is intended should be subject to anti-discrimination laws, within
the purview of the ADA.

4.271 The Commission believes that the area should be defined by reference to an
association of persons created for a lawful purpose and that is incorporated under the
Corporations Law, the Associations Incorporation Act 1984 (NSW), the Co-operatives
Act 1992 (NSW) or an equivalent law in another jurisdiction. Registered clubs need



not be singled out. Given that they must be an incorporated body to come within the
Registered Clubs Act 1976 (NSW), they would necessarily be covered under the
proposed definition.

4.272 The area of operation should be renamed “clubs and associations”.

Recommendation 27

The area currently identified as “registered clubs” should be
renamed “clubs and associations” and extended to cover all
associations of persons which are incorporated or registered as
corporations in Australia.
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DISPOSAL OF INTERESTS IN LAND

4273 The ADA currently has no provision that prohibits discrimination in the
disposal of interests in land. Consequently it is not unlawful to refuse to sell a property
or other interest in land to a prospective buyer for discriminatory reasons. This is
contrary to the position under the RDA, the SDA and the DDA and in most other
jurisdictions.304 It was submitted to the Commission that coverage of the ADA
should be extended to prohibit discrimination in the disposal of interests in land.305

Coverage in other jurisdictions

4.274  The provisions in the SDA306  and the DDA307 prohibit discrimination by
refusing or failing to dispose of an estate or interest in land or in the terms or
conditions on which an estate or interest in land is offered to the other person. Both
Acts except discrimination in the disposal of an estate or interest in land by will or gift.

4275 The RDA308  combines the prohibition with the prohibition against
discrimination in accommodation. There is no exception for disposition by will or gift.
However, it defines “dispose” to include “sell, assign, lease, sub-lease, sub-let, license
or mortgage and also includes agree to dispose and grant consent to the disposal
of’309 put makes no reference to disposition by will or gift.

4276 Most State legislation is couched in similar terms to the SDA and DDA.
However, Victoria excludes the disposal or offering of a leasehold interest in land for
the purpose of accommodation from the general disposition of land prohibition,
probably because it is otherwise covered in relation to discrimination in
accommodation.310 In Queensland, there is an exception that permits discrimination
on the grounds of sex, age, race or religion in the disposal of an interest in land or a
building of cultural or religious significance where such discrimination is in accordance
with the particular culture or religion and is necessary to avoid offending the cultural or
religious sensitivities of the people of the culture or religion.311 The provision in
South Australia is identical to the SDA and DDA. In Victoria, Queensland and South
Australia it applies to all prohibited grounds. In Western Australia it is unlawful only on
the grounds of sex, marital status, pregnancy, race and age. It does not apply to
discrimination on the grounds of family responsibility, religious or political conviction or
impairment. The Australian Capital Territory and the Northern Territory, like New
South Wales, do not make express provision for discrimination in the disposition of
land.



4.277 The application of the South Australian provision was considered in Wright v
City of Brighton.312 In that case a prospective purchaser complained of
discrimination on the ground of age, where the property consisting of three small town
houses was being sold only to people aged over 55. The Council applied development
restrictions for low cost housing for the elderly and had allowed the development prior
to the introduction of age discrimination legislation in South Australia. However, the
Supreme Court of South Australia held that within the legislation, it is possible to
“discriminate for the benefit of a certain age group, whereas it is not permissible to
discriminate against a certain age group” and held that it was not discriminatory to
restrict the use of certain approved accommodation for people above the age of 55.

4.278 While the result of the case seems to be correct in policy terms, the
reasoning is doubtful. The provision of a benefit to one group inevitably discriminates
by excluding others. The reasoning, if applied to race, means that it is permissible to
provide a benefit to a particular racial group, to the exclusion of all others. That logic
would mean that South Australia could limit access to State schools to Anglo-Saxons.
The fallacy in this reasoning was exposed in Gerhardy v Brown313 in which the High
Court unanimously rejected an argument that granting an area of South Australia to
the Pitjantjatjara people and allowing them to exclude all others (including other
Aboriginal people) involved no racial discrimination. As Justice Brennan stated:

It was submitted that s 10 [of the RDA] applies only when all the
persons who suffer the comparative disadvantage are of the one race,
. and that the section does not apply when those persons are of
several races (in the present context, all non-Pitjantjatjara races) and
constitute the majority of the community. The submission was founded
on the use of the word “particular”. But the submission overlooks the
distributive operation of s 10 which provides that each racial group
(“persons of a particular race”) should enjoy the right enjoyed by the
advantaged racial group (“persons of another race”). If the persons
suffering a comparative disadvantage are of different races, s 10
operates so that every disadvantaged racial group enjoys the same
right to the same extent as it is enjoyed by the advantaged racial
group.314

4.279  Of course, the South Australian Court in Wright v City of Brighton was not
concerned with a provision of the same kind as s 10 of the RDA, but the reasoning
adopted by it is relevant in relation to special measures generally, and it will be
necessary to return to this issue when discussing the special measures exception in
Chapter Six.

What is an “interest in land” ?

4.280 Anissue not dealt with in any of the Commonwealth or State legislation is the
extent of coverage of an interest in land. In Commonwealth legislation relating to land,
an “interest in relation to land” means a legal or equitable estate or interest in the land
or any other right, charge, power or privilege over or in connection with the land.315

4.281 The Conveyancing Act 1919 (NSW) defines land to include “tenements and
hereditaments, corporeal and incorporeal and every estate and interest therein vested
or contingent, freehold or leasehold, and whether at law or in equity".316 Tenements
and hereditaments mean respectively, whatever can be the subject of tenure and
whatever is capable of devolving upon death. In other words, an interest in land must
be capable of being transferred.



Strata title

4.282 For the purposes of ownership, land may be divided horizontally, vertically or
in any other way. Thus, a strata title, which is a form of title used to divide blocks of
high-rise flats and some low-rise townhouse developments, is an interest in land.
Strata title in New South Wales is governed by the Strata Titles Act 1973 (NSW).

Tenancy in common

4.283 Tenancy in common requires two or more people to hold title in common in
undivided shares in the land and any building on it. Normally the tenants do not have
any right to occupy any particular part of the building; instead, the co-owners possess
the entire land and building. The agreement between tenants in common may contain
prohibitions and restrictions on the rights to transfer their shares. However, a
covenant that prohibits a co-owner from selling without the consent of other co-owners

may be invalid in some circumstances.317
Company title

4.284 This is a form of ownership of a building by a company, the shareholders of
which are entitled to exclusive occupation of particular flats within the building by
virtue of the rights attached to their shares.318 Because it involves the ownership of
shares in a company, interests in company title are regulated by the Corporations
Law. An important provision commonly found in company title articles of association is
the restriction on the right to transfer shares. Sometimes the directors have an
unfettered discretion to refuse to register the transfer of shares and other times the
discretion is limited to refusal where the purchaser is not a respectable or responsible
person.319 Section 1094 of the Corporations Law provides that where a company
refuses or fails to consent to register a transfer of shares, the court may on the
application of the proposed transferee intervene and make appropriate orders. In
practical terms, this provision enables existing shareholders to determine who shall be
their neighbours. Such decisions can reflect discriminatory attitudes.

Community title

4.285 This is governed by the community titles Iegislation320 and in effect fills the
gap that existed between conventional land subdivision and strata title subdivision.
The main advantage of this scheme is that it provides a mechanism for the
construction of small to very large size developments and allows the implementation
of multiple uses such as residential and commercial uses within the one development.
It also encourages developers to build community facilities for the benefit of
purchasers.

Time-shares

4.286 A relatively recent development is the proliferation of time-share schemes.
Such schemes permit the purchase of time-based rights in or in relation to land,
usually in connection with holiday resorts. Thus, a person may purchase a right to
occupy a particular apartment for a certain number of weeks in a year. In some cases,
the time of year is specified at the outset; in others it is left open and worked out on
the basis of an agreed formula. Most time-share schemes in Australia are title based:
that is the purchaser obtains an interest in the realty of the resort either as a tenant in
common with all other purchasers in the time-share “intervals”321 or, where the
resort is the subject of a strata plan, as a tenant in common in a particular lot. 322
Thus, the purchaser is a tenant in common with a fractional interest in the resort or in
a specific strata lot and receives a certificate of title for that fractional interest in the
land. In either case, the resort is normally first leased to a management company for a



long term. The management company will usually hold the common property of the
development and the purchasers become members of the company. The time-share
owner’s rights of use and occupation are regulated by the company’s articles of
association and are thus both contractual and proprietary.

4.287 There are four other types of time-share schemes that are not title-based.

A scheme can be a company-based scheme, similar to the company title form of
ownership and governed by the Corporations Law.

It can be a unit trust scheme where the resort is held by trustees on trust for the
use and enjoyment of unit holders who have no proprietary interest in the resort.

A scheme can be based on the issue of redeemable preference shares in a
company which confer the right to occupy an apartment but usually confer no
right to share in the proceeds of any winding up of the company.

A scheme can involve the grant of a contractual licence to occupy an apartment
for a specified time.

Retirement villages

4.288 Interests in retirement villages may be obtained in various ways. The most
common method is where a resident takes a lease of a unit for a specified term or for
the resident’s life time. The resident is required to pay an “up front” purchase price
and obtains a leasehold interest in the village property and an exclusive right to
occupy the unit for the agreed time. Alternatively, a resident may purchase a “licence”
from the village owner. This is intended to give the resident only a contractual right
and not a proprietary interest in the village. Thirdly, a resident may purchase a
freehold title to a unit registered under the Strata Titles Act 1973 (NSW) or the
community title legislation. Fourthly, a resident may obtain company title by
purchasing shares in a home unit company which owns the retirement village.

Conclusions

4.289 The dividing line between the main areas currently covered by the ADA,
namely the provision of work, goods, services and accommodation, and those not
covered, namely the disposal and transfer of interests in land and some other forms of
property is riddled with anomalies. The Commission has already recommended that
the definition of goods be extended to cover choses in action and money.323 The
area of accommodation will cover various forms of residential leases and licences.
There is no reason why the transfer of interests in land generally should not be
covered. If a landlord is not allowed to discriminate racially in letting premises, nor
should the sale of land on racial grounds be permitted. To permit such discrimination
might found a legal basis for apartheid.

4.290 Accordingly, the Commission recommends that the approach adopted in

other jurisdictions be adopted in New South Wales and the area of disposal or transfer
of any interest in land be covered by the ADA.

Recommendation 28
Include “disposal of interests in land” as an area of discrimination.

Draft Anti-Discrimination Bill 1999: cl 59, 60, 61



DISCRIMINATION IN GOVERNMENT ACTIVITIES

4.291 Government activities may be broadly described as “the exercise of certain
powers and the performance of certain duties by public authorities or officers, together
with certain private persons or corporations exercising public functions.”324  Thus,
any person performing any function under a State law or program, or in the course of
carrying out any other responsibility for the administration of State law or the conduct
of a State program would be considered to be engaged in a government activity.

Coverage under the ADA

4.292 There is currently no specific prohibition against discrimination in the area of
government activity. However, some conduct which would fall within the term
government activities will also fall within one of the existing areas of operation and
such conduct will be covered under the ADA. The most relevant area is the provision
of services.325 Although discrimination is not specifically prohibited under state laws
and programs, recent amendments to the Act provide that sexual harassment of
another person in the course of performing any function under a State law or for the
purposes of a State program, or carrying out any other responsibility for the
administration of a State law or State program, is unlawful. 326 For the purposes of
the sexual harassment provisions a “State program” is defined to mean “a program
conducted by or on behalf of the State Government”.327

4.293 A further issue to be considered is whether discrimination in local
government activities and programs should be covered. Currently, the only reference
to local government in the ADA is in relation to the prohibition of discrimination by
local government councillors against other councillors “in the course of his, her or their
official functions”.328 Curiously, this provision is included under discrimination in
work in relation to all prohibited grounds. The definition of “services” also includes a
reference to “services provided by a council or public authority”. Thus, activities of
councils have been held to be within the coverage of the ADA in relation to the
provision of services in a number of decided cases.329 In relation to sexual
harassment, the extent to which the recently introduced provision covers local
government is unclear.

Coverage in other jurisdictions

4.294 Both the Commonwealth and Queensland have legislative provisions
covering the area of government activity.

4.295 Section 26 of the SDA provides that discrimination against a person on the
grounds of sex, marital status, pregnancy and potential pregnancy by another person
in the course of performing any function or exercising any power under a
Commonwealth law or for the purposes of a Commonwealth program, or carrying out
any other responsibility for the administration of a Commonwealth law or program, is
unlawful.

4.296 The scope of this provision was considered in Hough v Caboolture Shire
council.330 In that case, the complainant was dismissed from her position as a
labourer under the Community Employment Program (“CEP”) which was a
Commonwealth program within the meaning of s 26. The respondent council argued
that s 26 applied only to administration of a program and not to participation in a
program or expenditure of funds received under a Commonwealth program. It was
held that the respondent was performing functions and exercising powers for the
purposes of the CEP on the basis that employment of labour was one of the functions,
powers and responsibilities under the CEP. Thus, dismissal on relevant grounds was
held to be an act of discrimination “in the performance of the functions” or “in the



exercise of” powers or “in the fulfilment” of the responsibilities within the meaning of s
26.

4297 The scope of s 26 was also considered in another case involving the
Caboolture Shire Council, where it was held that s 26 could extend so as to render
unlawful discrimination occurring in relation to other areas such as work, goods and
services etc, as well as sexual harassment.331 Since these cases, the SDA has
been amended to prohibit expressly sexual harassment in the same areas of
Commonwealth government activity as those listed in s 26.332

4298 The impact of s 26 of the SDA was more recently considered in Hagar v
Minister for Health and Family Services.333 In this case, the complainants, being
three men who suffered from osteoporosis, asserted that they had been discriminated
against on the ground of their sex because a certain drug was unavailable to them
under the pharmaceutical benefits scheme administered by the Commonwealth
Department of Human Services, whereas it was available to women with a similar
condition. This resulted in the men having to pay a higher price for the drug than did
women. The complainants argued that this was discrimination in the provision of
goods and services under s 22 of the SDA and in the administration of
Commonwealth laws and programs. Since the discriminatory conduct constituted the
performance of functions and the exercise of power under the National Health Act
1953 (Cth) and for the purposes of a Commonwealth program (being the
administration of the pharmaceutical benefits scheme), the Human Rights and Equal
Opportunity Commission (“HREOC") held that the Minister and the Commonwealth
had discriminated against the complainants under s 26 of the SDA. On appeal, the
Federal Court reversed the decision, but did not suggest that s 26 would not have
supplied the relevant area, had the conduct been discriminatory.334

4.299 Section 29 of the DDA provides that discrimination on the grounds of
disability is unlawful in the performance of any functions or the exercise of any power
under a Commonwealth law or for the purposes of a Commonwealth program. The
wording mirrors that in s 26 of the SDA.

4.300 Section 101 of the ADA (QId) and s 21 of the Sex Discrimination Act 1994
(Tas) also prohibit discrimination in the administration of State laws and programs.
The drafting of the Queensland provision is very similar to the corresponding
provisions in the SDA and the DDA it applies to all prohibited grounds.

Need for a separate area

4.301 Itis the public nature of State and local government activity that provides the
rationale for consideration of its separate coverage under the ADA. As one
commentator has observed:

the government must seek to give the impression that it is non-
discriminatory in its own activities in order to ensure its legitimacy as a
serious initiator of legislative policy.335

4.302 It is clearly sound in principle that the Government should comply with its
own anti-discrimination standards in the programs it develops and administers.
Although a majority of the High Court in IW v City of Perth336  held that a local
council's consideration of a planning application could constitute a “service” for the
purposes of anti-discrimination law, the division of opinion in that case makes it
desirable to clarify the result under the ADA. It is clear that the concept of “services” is
broad but not unlimited and the outer limit will no doubt mean that some aspects of
government administration are covered, but others are not.



4.303 The Commission is satisfied that the administration of State and local
government laws and programs should be included within the area of operation
covered by the ADA. This should be achieved by express provision to that effect.

Recommendation 29

Include the exercise of functions and powers of local government

and the administration of State and local government laws and

programs as a new area.

Draft Anti-Discrimination Bill 1999: cl 62
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B N Bagni, “Discrimination in the Name of the Lord: A Critical Evaluation of
Discrimination by Religious Organisations” (1979) 79 Columbia Law Review
1514, referred to in Sex Discrimination Commissioner, Sex Discrimination Act
1984 — A Review of Exemptions (AGPS, Canberra, 1992) at para 4.49.

Sex Discrimination Act 1975 (UK) s 19.

R Townsend-Smith, Sex Discrimination in Employment: Law, Practice and
Policy (Sweet and Maxwell, London, 1989) at 134.

See Chapter 6 at para 6.60. For a detailed discussion of the Commission’s
recommendation to include religion as a new ground of discrimination see
Chapter 5 at para 5.141.

See Chapter 5 at para 5.157.
See SDA s 38.
See Chapter 6 at para 6.430.

NSW Anti-Discrimination Board, Annual Report 1995/1996 at 20. The ADB
Annual Reports from 1987 have detailed statistics of discrimination complaints
by ground. The percentage of goods and services related complaints have
varied between 16.5% of complaints (1988/1989) to 24% of complaints
(1995/1996) and have always been the second largest in number following the
area of employment. In 1995/1996, the ADB received 2613 enquiries of goods
and services discrimination and 469 (24%) formal complaints. This constituted
a 3% increase from the previous year.

M Thornton, The Liberal Promise: Anti-Discrimination Legislation in Australia
(Oxford University Press, Melbourne, 1990) at 126.

Anti-Discrimination Amendment Act 1997 (NSW) Sch 1[9].
The pre-amended s 19 applied to:
the refusal to provide goods or services; or

the refusal to provide goods or services “of the like quality, in the like
manner or on the like terms” as are provided to other members of the
public or where the person requesting those services belongs to a section
of the public, to that section.

The issue of “requesting” the services was also peculiar to this section. When
originally enacted, discrimination on the grounds of sex and marital status in
the area of provision of goods and services was identical to the original s 19.
When the ADA was amended in 1981 to include discrimination on the ground
of physical impairment, the goods and services provisions in relation to sex
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and marital status were amended to conform with the new provisions in
relation to physical impairment. Section 19 remained unamended. This issue
was considered in Mahmut v Department of Health [1984] EOC 92-646. The
EOT took the view that it is important to endeavour to interpret the Act
coherently and interpreted the phrase “person requesting” as simply a way of
referring to the person alleging discrimination. The amendment has resolved
this problem.

Mahmut v Department of Health [1984] EOC 92-646.

Until recently, it included only the following:

(a) services relating to banking, insurance and the provision of grants, loans,
credit or finance;

(b) services relating to entertainment, recreation or refreshment;
(c) services relating to transport or travel;

(d) services of any profession or trade; and

(e) services provided by a council or public authority.
Anti-Discrimination Amendment Act 1997 Sch 1[5].

At para 4.185.

187 complaints or 40% of goods and services complaints: NSW Anti-
Discrimination Board, Annual Report 1995/1996.

83 complaints of race discrimination: Anti-Discrimination Board, Annual Report
1995/1996.

NSW Anti-Discrimination Board, Annual Report 1994/1995 at 35-36.

This is particularly so in relation to physical disability: information supplied by
Eric Poulos, Policy Officer, ADB. 12% of complaints were made in relation to
services provided by a public authority, 10.5% in goods and in transport/travel,
7% in professional services, 6% in public access, 2% in credit/finance and in
local government and 1% in insurance/superannuation. All figures are for the

1996-1997 financial year: information supplied by Michael Sparks, ADB.

42% of the goods and services complaints in 1996-1997 were in the provision
of entertainment services (information supplied by Michael Sparks, ADB).

Sex Discrimination Act 1975 (UK) s 29.
Race Relations Act 1976 (UK) s 20.
The list of examples in subsection (2) reads as follows:

(@ access to and use of any place which members of the public or a
section of the public are permitted to enter;

(b) accommodation in a hotel, boarding house or other similar
establishment;
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(c) facilities by way of banking or insurance or for grants, loans, credit or
finance;

(d) facilities for education;
(e) facilities for entertainment, recreation or refreshment;
H facilities for transport or travel; and

(9) the services of any profession or trade, or any local or other public
authority.

RDA s 11.

RDA s 12.

CERD Art 5(f).

SDA s 22; and DDA s 24.

SDA s 24; and DDA s 26.

SDA s 26. Thus, in Worrall v Belconnen Community Youth Support Scheme
[1986] EOC 92-151, discrimination in the operation of a Commonwealth
program for unemployed youth came within the scope of this section. The
complaint failed for other reasons.

EOA (Vic) s 42.

ADA (QId) s 46.

ADA (Qld) s 7(2).

ADA (QId) s 101.

ADA (Qld) s 53 and 67.

EOA (SA) s 5(1), 39, 61, 76 and 85k.

EOA (WA) s 20.

EOA (WA) s 19.

EOA (WA) s 21A.

EOA (WA) s 66N and 66ZJ.

DA (ACT) s 20.

ADA (NT) s 41.

ADA (NT) s 4(8).

SDA (Tas) s 16.

SDA (Tas) s 21.

SDA (Tas) s 3.
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176.

177.

178.

179.

180.

Complaints in the area of superannuation would fall within para (a) of the
definition, which includes “services relating to banking, insurance and the
provision of grants, loans, credit or finance” and sporting activities would be
covered by para (b) of the current definition which includes “services relating to
entertainment, recreation or refreshment”.

EOA (WA) s 4(1).

(1997) 71 ALJR 943.

IW v City of Perth at 947-951.

IW v City of Perth at 954.

IW v City of Perth at 956-957.

IW v City of Perth at 964-966.

IW v City of Perth at 983-985.

IW v City of Perth at 954.

IW v City of Perth at 955.

See s 49M(1), which contains para (a) (refusal) and (b) (terms) but contains no
equivalent to para (c) of s 66K(1) of the WA Act, referring to the manner in
which the services are provided.

IW v City of Perth at 947.

IW v City of Perth at 949.

IW v City of Perth at 966.

IW v City of Perth at 949.

See below at para 4.301.

ADA definition of “services”: para (f) provides that “services” include “services
consisting of access to, and the use of any facilities in, any place or vehicle
that the public or a section of the public is entitled or allowed to enter or use,
for payment or not”.

See below at para 4.185.

P G Osborn, Osborn’s Concise Law Dictionary (7th edition, Sweet and
Maxwell, London, 1983).

H N Mozley, Mozley and Whitley’s Law Dictionary (11th edition, Butterworths,
1993).

[1985] EOC 92-142.
The benefits derived from this service were listed in the judgement and
included proof of age proof of identity/age for obtaining a passport, proof of

next of kin for inheritance purposes.

[1993] EOC 92-486.
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199.
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201.

[1991] EOC 92-377.

[1994] EOC 92-634 at 77,380. This was the case known as IW v City of Perth
on appeal to the High Court.

According to the ADB’s Annual Reports over the last five years, complaints in
the area of education have constituted only 3-5% of all complaints received. In
1995/96 it constituted 3% compared with employment, which constituted 55%.
G Rowe, “Different Children: Legal Responses to Discrimination in Schools” in
R Chisholm (ed), Teachers, Schools and the Law in NSW (NSW University
Press, Sydney, 1987) at 116-148.

ADA s 4(1) definition of “educational authority” lists the institutions covered.
[1984] EOC 92-030.

(1987) 8 NSWLR 442.

Leves v Haines (1987) 8 NSWLR 442.

In NSW the definition of an educational authority also specifies the institutions
covered. In all other jurisdictions which specifically prohibit discrimination in
employment, there are separate definitions for educational authority and
educational institution — however, the content is the same. The exception
applicable in NSW to private educational institutions is not as wide in other
jurisdictions. See below at para 4.178.

CERD Art 5(e)(v) refers to the right to education and training.

SDA s 38(3).

ADA (QId) s 42.

EOA (SA) s 50(2).

EOA (WA) s 73, 44(3) and 61(3).

DA (ACT) s 33(2).

New South Wales, Parliamentary Debates (Hansard) Legislative Council, 24
November 1976 at 3391.

For a further discussion of the changes recommended to the harassment
provisions see Chapter 7 at para 7.8.

ADA s 32.

Butler v Stewart [1995] EOC 92-690.

ADA s 49ZYM inserted by Anti-Discrimination (Age Discrimination)
Amendment Act 1993 (NSW), repealed by Anti-Discrimination Amendment Act
1997 (NSW).

ADA s 38L inserted by Transgender (Anti-Discrimination and Other Act

Amendment) Act 1996 (NSW), repealed by Anti-Discrimination Amendment
Act 1997 (NSW).
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ADA s 18, 32, 38L and 49ZYM.

The repealing provisions contained in the Anti-Discrimination Amendment Act
1997 (NSW) commenced operation on 4 July 1997.

[1995] EOC 92-721.

Wolk v Randwick City Council at 78,410.

(21997) 71 ALJR 943.

RDA s 11.

RDA s 13.

SDA s 22.

DDA s 23.

Pearce v Council of the City of Sydney [1985] EOC 92-131.

Anti-Discrimination Board, Submission 1 at 87; Australian Quadriplegic
Association, Submission at 1; R Brading, Submission at 1; Commissioner for
Equal Opportunity (SA), Submission at 6; Disability Council of NSW,
Submission at 4; Disability Discrimination Legal Centre, Submission at 1;
Family Resource and Network Support Inc, Submission at 1; P Jenkin,
Submission at 2. In relation to disability discrimination, the submission of the
ADB specifically recommended the introduction of disability standards (similar
to those provided under s 31 of the DDA) as a possible solution to this
problem: Anti-Discrimination Board, Submission 1 at 87.

See Chapter 3 para 3.58 and Recommendation 4.

Combined Community Legal Centre Group NSW, Submission at 8; Disability
Council of NSW, Submission at 4; Gay and Lesbian Rights Lobby, Submission
at 9.

ADA s 20 (race), s 34 (sex), s 38N (transgender), s 48 (marital status), s 49N
(disability), s 49ZQ (homosexuality) and s 49ZYO (age).

In 1995/1996 the Board received 75 complaints regarding discrimination in
accommodation which constituted 4% of complaints received: NSW Anti-
Discrimination Board, Annual Report 1995/1996. The figures were similar in
1994/1995 (82 complaints) and 1993/1994 (52 complaints). In comparison with
the number of complaints received, the Board received 1091 enquiries
regarding accommodation discrimination in  1995/1996: NSW Anti-
Discrimination Board, Annual Report 1995/1996.

ADA s 4.
Dealt with below at para 4.289.

ADA s 20(3) (race), s 34(3) (sex), s 38N(3) (transsexual), s 48(3) (marital
status), s 49N(3) (disabled), s 49ZQ(3) (homosexuality) and s 49ZYO(3) (age).

ADA s 49N(5).

ADA s 49N(6).
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242,

ADA s 59.
See Chapter 6 at para 6.95.
RDA s 12.

SDA s 23 and 24; DDA s 25 and 26; EOA (Vic) s 47 and Pt 3 Div 5; ADA (QIld)
Pt 4 Div 7 and 8; EOA (SA) s 38 and 40; EOA (WA) s 21 and 21A.

SDA s 23.

DDA s 25.

DDA s 25(2)(d).

EOA (Vic) s 50(a).

EOA (Vic) s 50(d) and (e).

EOA (Vic) s 58.

ADA (Qld) s 81-92.

EOA (WA) s 21, 26, 32, 35L, 47, 49C, 63, 66L and 66ZG.

ADA (NT) s 38-40.

EOA (SA) s 40, 62, 77 and 85L. South Australia does not however have an
unjustifiable hardship defence to the provision of accommodation in relation to
impairment. Instead s 84 excepts discrimination that occurs because the
premises are constructed in a way that they are inaccessible or where the
owner or occupier of the premises fails to ensure that every part or a particular
part is accessible to the person.

DA (ACT) s 21.

In 1995/1996, 20 (age), 19 (race), 12 (martial status); in 1994/95, 30 (race), 17
(age), 7 (marital status). In 1993/1994, 17 (race), 10 (marital status), age was

not a prohibited ground.

Information supplied by D Ramsay, Policy Officer, Tenancy Union of NSW (24
June 1997).

[1996] EOC 92-790.

The Board has even received an application from a real estate agency for
exemption from the ADA to allow refusal of applications from people with
children documenting damage done by the children of previous tenants to the
premises.

Note that in South Australia, there is an exception where accommodation is
provided for recreational purposes where the use of that accommodation is
limited, on a genuine and reasonable basis, to persons of a particular age
group: EOA (SA) s 85I(5).

M Thornton, The Liberal Promise: Anti-Discrimination Legislation in Australia
(Oxford University Press, Melbourne, 1990) at 127.
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Olsen v Public Housing Authority (ADB, February 1980, unreported).

Burke v Trallagan [1986] EOC 92-161, where the EOT found that owners who
refused to rent a unit to an unmarried couple because of the owner’s religious
beliefs had unlawfully discriminated against the couple.

Tenants Union of NSW, “Discrimination and the Private Rental Market —
Problems Faced by Tenants of NESB”, Submission to the National Housing

Strategy (February 1992).

M Thornton, The Liberal Promise: Anti-Discrimination Legislation in Australia
(Oxford University Press, Sydney, 1990) at 129.

For example, private dwellings include cabin, houseboat, improvised home,
tent, house or flat attached to a shop, office etc and non-private dwellings
include nursing home, childcare institution, convent, monastery: ABS Census
Dictionary 1996.

It is worth noting that the Residential Tenancies Act 1987 (NSW) deals with the
rights and obligations of landlords and tenants under residential tenancy
agreements. Although the remedies available are limited, the Tenancy Union
has suggested that that Act should include a provision making it unlawful to
discriminate on the grounds prohibited under the ADA as the complainant will
often require a quick resolution which the Residential Tenancies Tribunal is
better equipped to provide. (Tenants Union of NSW “Discrimination and the
Private Rental Market — Problems Faced by Tenants of NESB” Submission to
the National Housing Strategy (February 1992); confirmed by D Ramsay,
Policy Officer, Tenancy Union of NSW (24 June 1997)).

RDA s 12(3).

SDA s 23(3).

DDA s 25(3).

ADA (Qld) s 87.

EOA (WA) s 21(3).

EOA (Vic) s 54.

EOA (SA) s 40(3).

DA (ACT) s 26.

SDA (Tas) s 26(1).

ADA (NT) s 40(1).

Anti-Discrimination Board, Submission 1 at 93.

ADA s 4.

ADA s 34A(3) and 34A(4).

ADA s 20A(3), s 490(3) and s 49ZR(3) respectively.

See Chapter 6 at para 6.152, 6.188, 6.297, 6.356.
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285.

ADA s 4.
Either under the Corporations Law or, if it was registered or applied for
registration before the commencement of Pt 10, as a co-operative under the

Co-operatives Act 1992 (NSW).

New South Wales, Liquor Administration Board (Department of Gaming and
Racing), Annual Report 1995-1996 at Appendix 8.

For example, ADA s 28(1) and (2) applying to discrimination on the ground of
sex.

ADA s 57 and see Umina Beach Bowling Club v Ryan [1984] EOC 92-110;
Tullamore Bowling and Citizens Club Ltd v Lander [1984] EOC 92-109.

ADA s 57. A registered club is not a “voluntary body” under s 57(2).
ADB, Submission 2 at 5-7.

See Chapter 6 at para 6.73, Recommendation 47.

SDA s 4.

SDA s 39.

The prohibition applies also to a committee of management of a club or
incorporated association or a member of such a committee.

DDA s 4.

RDA s 11.

CERD Art 5(e)(vi) and 5(f).

This may give rise to issues of inconsistency between the ADA and the RDA.
Presently, the ADB refers any race discrimination complaints about voluntary
bodies which are outside the jurisdiction of the ADA to HREOC.

EOA (Vic) s 78.

EOA (WA) s 4; ADA (NT) s 4; and SDA (Tas) s 3.

EOA (WA) s 71(1) and 71(2).

DA (ACT) s 31.

ADA (Qld) s 4.

At that time, there were over 1500 registered clubs with a total membership of
more than 1.5 million people. Some clubs had memberships of several
thousands and reported turnovers of millions of dollars a year: New South
Wales, Parliamentary Debates (Hansard) Legislative Council, 25 March 1981

at 5114.

New South Wales, Parliamentary Debates (Hansard) Legislative Council, 25
March 1981 at 5114.
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297.
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299.
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Anti-Discrimination Board, Submission 2 especially at 16-21; Anti-
Discrimination Board Submission 1 at 117-118; J Anderson, Submission at 6; J
Clementson, Submission at 1; Combined Community Legal Centre Group
NSW, Submission at 9; Disability Discrimination Legal Centre, Submission at
6; Gay and Lesbian Rights Lobby, Submission at 9; NSW Ministry for the
Advancement and Status of Women, Submission at 24; National Pay Equity
Coalition, Submission at 2; NSW Independent Teachers’ Association,
Submission at 1; D Robertson, Submission at 13. It should be noted, however,
that the submission of the Seventh Day Adventist Church specifically opposed
the repeal of the exception for voluntary bodies from the operation of the Act:
Seventh Day Adventist Church, Submission at 5.

For a discussion of the Commission’s recommendation to repeal the voluntary
bodies exception see Chapter 6 at para 6.87.

Anti-Discrimination Board, Submission 2 at 13.
National Pay Equity Coalition, Submission at 2.
Anti-Discrimination Board, Submission 2 at 13.

Statistics from the Department of Fair Trading, which administers the
Associations Incorporation Act 1984 (NSW), shows that over the last four
years, over 2000 new associations have become incorporated annually.
Figures reported by Anti-Discrimination Board, Submission 2 at 12.

There were 1525 clubs at 30 June 1996, down from 1558 at 30 June 1992:
New South Wales, Liquor Administration Board (Department of Gaming and
Racing), Annual Report 1995-1996 at Appendix 8.

As at 30 June 1996: Anti-Discrimination Board, Submission 2 at 12-13.
NSW Anti-Discrimination Board, Annual Report 1995-1996 at 15.

A number of submissions received by the Commission argue that a body which
receives public funding for a program from either Federal, State or local
government should not be able to discriminate in the area of membership or
restrict the benefits, services or facilities that are publicly funded to members:
Anti-Discrimination Board, Submission 1 at 118; National Pay Equity Coalition,
Submission at 2.

Corporations Law s 114.

Associations Incorporation Act 1984 (NSW) s 71.

Anti-Discrimination Board, Submission 2 at 19.

For example, political parties receive $1.50 for every vote obtained,
parliamentary salaries are paid from public funds and parties have a certain
amount of free access to media advertising during elections to promote their
agendas: Women in Politics, an incorporated coalition of women’s

organisations, reported in Anti-Discrimination Board, Submission 2 at 18.

Many of these would be members of national associations but for the purposes
of the ADA, the issue is whether the body carries on activities in NSW.

The guidelines are effective in the 1996-1997 financial year.
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Anti-Discrimination Board, Submission 2 at 19.

See Chapter 6 at para 6.152, 6.188, 6.297, 6.356, 6.436.

EOA (Vic) s 47; ADA (Qld) Pt 4 Div 7; EOA (SA) s 38 (sex, sexuality, marital
status or pregnancy), s 60 (race), s 75 (impairment), s 85] (age); and EOA
(WA) s 21A (sex, marital status or pregnancy), s 47A (race), s 66ZH (age).

The submission of the Combined Community Legal Centre Group specifically
argued that the Act should be amended to cover disposal of interests in land
across all grounds of discrimination: Combined Community Legal Centre
Group NSW, Submission at 9.

SDA s 24.

DDA s 26.

RDA s 12.

RDA s 3.

EOA (Vic) s 47. See also EOA (Vic) s 49 and 50. The Victorian prohibition
applies despite anything to the contrary in any other Act or document affecting
the land.

ADA (QId) s 48.

[1991] EOC 92-389.

(1985) 159 CLR 70.

Gerhardy v Brown at 122.

Native Title Act 1993 (Cth) s 253 and see various lands acquisitions acts. See
also Maddalozzo v Commonwealth (1978) 34 FLR 332 at 334.

Conveyancing Act 1919 (NSW) s 7.

P Butt, Land Law (3rd edition, LBC Information Services, Sydney, 1996) at
782.

The CCH Macquarie Dictionary of Law (2nd ed, CCH, Sydney, 1993).
Butt at 783.

Community Land Development Act 1989 (NSW); Community Land
Management Act 1989 (NSW); Strata Titles (Community Land) Amendment
Act 1989 (NSW); and Miscellaneous Acts (Community Land) Amendment Act
1989 (NSW).

For example, if there are 100 apartments in the resort, each with 51 weekly
“intervals” for sale, a purchaser of two weeks in one apartment will obtain
2/5100th interest as tenant in common in the real estate of the resort: Butt at
813.

Given the same facts as above, the purchaser will obtain a 2/51th interest in
Lot 1 (Butt at 813).
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See above at para 4.160, Recommendation 19.

Words and Phrases Legally Defined (3rd ed, Butterworths, London, 1989)
Volume 2 at 327.

See, for example, Mahmut v NSW Department of Health [1994] EOC 92-646.
ADA s 22] (inserted by Anti-Discrimination Amendment Act 1997 (NSW)).

ADA s 22J(2).

ADA s 4.

Woods v Wollongong City Council [1986] EOC 92-174; Gulliver v Council of
City of Sydney [1986] EOC 92-185; Byham v Preston City Council [1991] EOC
92-377; Williams v Council of the Shire of Exmouth [1990] EOC 92-296 .
Hough v Council of the Shire of Caboolture [1993] EOC 92-480.

A v Caboolture Shire Council [1992] EOC 92-403.

SDA s 28L.

[1997] EOC 92-881; See also Commonwealth v Human Rights and Equal
Opportunity Commission (1997) 77 FCR 371.

Commonwealth v Human Rights and Equal Opportunity Commission (1997) 77
FCR 371.

M Thornton, The Liberal Promise: Anti-Discrimination Legislation in Australia
(Oxford University Press, Melbourne, 1990) at 132.

(1997) 71 ALJR 943.



REPORT 92 (1999) - REVIEW OF THE ANTI-DISCRIMINATION ACT 1977 (NSW)

5. Grounds of Discrimination

INTRODUCTION

5.1 As originally introduced in 1976, the Anti-Discrimination Bill 1976 (NSW) had nine grounds,
namely: race, sex, marital status, age, religious and political conviction, physical handicap or condition,
mental disability and homosexuality. A further ground, trade union membership, was inserted in the
Legislative Council. After considerable debate, the Anti-Discrimination Act 1977 (NSW) (“ADA") which
was passed in 1977 included only three grounds, namely: race, sex and marital status.

5.2 Race, the first ground identified in the ADA, was extended in 1994 by adding the concepts of
“ethno-religion” and “descent” to the definition.1 The first form of unlawful vilification, namely racial
vilification, was added in October 1989.2

5.3  The concept of sex discrimination was amended by a reference to the characteristic of
pregnancy in 1994.3 Sexual harassment was not specifically defined in the original Act but was
developed by the Equal Opportunity Tribunal (“‘EOT") and the courts as an important form of sex-based
discrimination in employment.4 However, it has now been defined as a separate form of unlawful
conduct by the 1997 amendments to the ADA.>

5.4  The concept of sex discrimination was extended further by the inclusion of a specific ground
relating to transgender discrimination in 1996.% Included at the same time was the unlawful act of
transgender vilification.”

5.5  The ground of physical impairment was added in 1981 and in 1982 the ground of intellectual
impairment was also introduced.8 These were re-defined and extended to cover mental illness and past
and future disability in 1994 under the single ground of disability.9 Also in 1982 the ground of
homosexuality was added, which has been extended by rendering unlawful homosexual vilification as
from March 1994.10 Vilification on the ground that a person has or is believed to have HIV/AIDS was
also made unlawful in 1994.11

5.6 In 1990, a new ground of “compulsory retirement from employment on the ground of age” was
inserted.12 However, its operation was staggered, commencing with application to public sector
employees in January 1991, extending to Local Council employees in January 1992 and then to all
public and private sector employees as from January 1993. In June 1994, a general prohibition of
discrimination on the ground of age commenced.13

5.7 It is clear that the scope of the ADA has been expanded in a somewhat piecemeal fashion over
the 20 years of its existence. In some respects the grounds are more limited than those available in
other jurisdictions in Australia. There remains pressure for a continuing expansion of the existing
grounds and the introduction of new grounds.

5.8  The purpose of this Chapter is to consider both the scope of the current grounds and the
justifications which may be advanced for including new grounds. The issues of principle which arise in
this context have already been dealt with in Chapters Three and Four. It is important that, so far as
possible, the grounds covered by the ADA be justified on a principled basis. However, the Commission
acknowledges that changes inevitably follow from changing social attitudes and practices. It also
recognises the need to provide coherent legislation which can be the basis for establishing appropriate
norms of public conduct, without causing undue confusion.



EXISTING GROUNDS
Race

5.9 The first Commonwealth legislation in the area of discrimination was the Racial Discrimination
Act 1975 (Cth) (“RDA”"). This Act adopted from the international Convention on the Elimination of All
Forms of Racial Discrimination (“CERD”) the definition found in Article 1.1 of CERD, namely
discrimination based on “race, colour, descent, or national or ethnic origin”. Each of these terms is
included in the definition in the ADA which, in addition, includes the concepts of “nationality” and “ethno-
religious origin”.

Nationality

5.10 The inclusion of “nationality” may probably be traced to an English decision in 1972 in which the

House of Lords declined to equate nationality with national origin.14 In truth, the concept of nationality
differs significantly from that of national origin. As noted by one commentator:

[National origin] is something an individual cannot alter, even though he may immigrate
and change his allegiance. This factor gives national origins its affinity with race: both are
ineradicable characteristics, independent of personal choice, which frequently give rise to
hostile stereotypes. Nationality, by contrast, is primarily a legal category commonly —
though less so in Britain than elsewhere — equivalent to citizenship, which may, with the
approval of the authorities, be changed at a person’s election. 1>

5.11 Despite this conceptual difference, the justification for including nationality is that it avoids an
escape route, through which persons and authorities can discriminate on the grounds of race by
identifying nationality or citizenship as the ground of distinction.

Ethno-religious origin

5.12 The concept of “ethno-religious origin” is novel. It appears to have been introduced into the
definition of race in order to ensure that Jews and Sikhs were within its scope. In an historical sense,
this concern is understandable: much of the pressure for outlawing racial discrimination arose in the
post-World War Il years as the full enormity of the Holocaust became apparent. It would indeed be ironic
if Jews did not fit within the CERD definition of race. Nevertheless, the reason for the amendment
remains obscure. As long ago as 1979, the New Zealand Court of Appeal accepted that, in the context
of the Race Relations Act 1971 (NZ), Jews constituted a group on the grounds of “ethnic origins”.16
The Commission is not aware of any judicial determination which would cast doubt on that conclusion.

5.13 It is also suggested that the definition has been broadened to cover Sikhs. Again, the
amendment seems quite unnecessary for that purpose: the Race Discrimination Act 1976 (UK) was
applied in 1983 to protect Sikhs by holding unlawful, as a form of indirect racial discrimination, a refusal
by a school to admit a Sikh boy who declined to cut his hair and cease wearing a turban.1?

5.14 Accordingly, the insertion of this term in the definition in 1994 was almost certainly unnecessary.
More importantly, its scope is confusing. In his Second Reading Speech, the Attorney General stated:

The effect of the latter amendment is to clarify that ethno-religious groups, such as Jews,
Muslims and Sikhs have access to the racial vilification and discrimination provisions of
the Act.18

This gives rise to a possible argument that the phrase imports, almost by the back door, a ground of
discrimination on the ground of religion, at least in some circumstances which may not be carefully
defined.

5.15 If this were the intention, the proper course is to consider on its merit the addition of religion as a
ground. As the Commission concludes that such a ground should be introduced, 19 with the necessary



restrictions to avoid inappropriate coverage, the term “ethno-religious origin” should be removed from
the definition of race. Groups such as Jews and Sikhs would still be covered by, for example, the
category defined by “ethnic origin”.

Language

5.16 A common problem in relation to race discrimination complaints is whether discrimination on the
grounds that a person is not fluent in a particular language, usually English, is a basis for a complaint. In
the United States of America, the traditional approach was to treat a condition of employment that a
person be fluent in English as falling within the concept of disparate impact or, in our terminology,
indirect discrimination. That approach has merit in that the ability to speak English obviously can be a
relevant consideration in relation to employment in some circumstances. Treating it as a form of indirect
discrimination would permit the imposition of such a requirement in circumstances where it was
reasonable to do so. For example, in a job where communication with a largely Greek speaking clientele
is required, fluency in Greek would be an understandable requirement. Similarly, in the manufacturing
industry or mining, the ability to communicate with one’s workmates may be an important safety
consideration. In some workplaces of which the Commission is aware, the language of communication
may not be English at all, but may be a language of a dominant migrant group who have been employed
in that workplace. In addition, the employer may require a foreman who is fluent in the workplace
language and the language of management, which may be English.

5.17 The difficulty in relation to the ADA is that fluency in a particular language may be treated as a
characteristic and, therefore, constitute an element of direct discrimination. As already noted, the
definition of the precise characteristic in question may not always be easy. In the circumstance
envisaged, the characteristic may be “inability to speak fluent English”. That characteristic may be
identifiable as one appertaining generally to persons of numerous races, although not of course Anglo-
Saxon or Anglo-Celtic Australians. However, the fact that the characteristic applies to a number of races
and its absence appertains generally to a number of other races does not necessarily take it outside the
scope of the ADA. As the High Court has noted in the context of s 10 of the RDA, such provisions may

need to be given a “distributive” operation protecting each particular racial group.20

5.18 The question of language has been considered in a number of Australian cases in the context of
employment.21 In Campos v Tempo Cleaning Services?2 it was held that language came within the
meaning of what constitutes discrimination on the ground of race?3 since it is a characteristic that
appertains generally or is generally imputed to persons of a particular race. The case of Oset v Ministry
of the Cabinet?4 is another in which it was argued that the language difficulties of the complainant were
the reason for her dismissal and that this therefore constituted discrimination on the grounds of race.
The Western Australian Equal Opportunity Tribunal appears to have assumed that this ground might be
available. On the facts, however, the Tribunal found that the decision not to extend her employment was
based on her lack of skills.

5.19 In Lyffyt v Capital Television2® the Australian Capital Territory Human Rights Office held that
since an accent may distinctively mark a person to be of a certain race, unfavourable treatment on the
basis of a person’s accent would amount to indirect discrimination on the ground of race. However, the
complainant was unable to prove that her accent was an operative factor in the decision not to employ
her on a permanent basis and thus her claim was dismissed.

5.20 The Commission is of the view that Campos was probably correctly decided, given the extended
definition of discrimination on the basis of characteristics appertaining to a particular ground. However,

fluency in a particular language may be a genuine occupational qualification in some circumstances.
Accordingly, the Commission will return to this question in defining relevant exceptions in Chapter Six.

Recommendation 30

Remove the term “ethno-religious origin” from the definition of race.



Draft Anti-Discrimination Bill 1999: cl 18(1)
Sex
General

5.21 The scope of this ground raises questions relating to pregnancy and breastfeeding, which may
involve particular characteristics appertaining to the female sex.

5.22 The separate ground of family and carer responsibilities is dealt with as a proposed new
ground.26 As it is clearly intended to be a gender-neutral ground, it is not appropriately dealt with in this
context. On the other hand, in so far as current social practices may give rise to indirect discrimination
claims on the basis that women in particular bear a greater burden of family responsibilities, the extent
of overlap with the ground of sex is considered below.

Pregnancy

5.23 Discrimination on the ground of sex because of pregnancy is widespread in employment. Women
are often dismissed, denied promotion or chosen for retrenchment ahead of other employees on
informing employers of their pregnancy.27 However, it is not always clear that pregnancy is an
irrelevant consideration, especially in employment cases. The example often cited in support of this
proposition is that of the employer who seeks to replace an existing employee on maternity leave. Is the
employer required to ignore the fact that a particular applicant, otherwise suitable for the job, is herself
pregnant and would expect to take maternity leave shortly after appointment?

5.24 A case which in part illustrates the point is the English case of Webb v EMO Cargo (UK) Ltd.28
The case involved an employer who dismissed an employee after she advised the employer that she
was pregnant. She had been recruited for an unlimited period, but initially to cover the maternity leave of
another employee. The first tribunal to hear the case found that there had been no unlawful sex
discrimination and that the complainant was dismissed, not because of her pregnancy, but because she
would not be available to cover for the absent employee during the critical time. The tribunal held further
that the correct comparison was with the hypothetical man who would be unavailable at the critical time.
This finding was upheld on appeal, but the House of Lords, mindful of the need to construe the
provisions of the Sex Discrimination Act 1975 (UK) in accordance with European Community law on
equal treatment, referred the matter to the European Court of Justice (“ECJ”) for a preliminary ruIing.29

5.25 The ECJ held that the dismissal of a female employee on the ground of pregnancy constituted
direct discrimination on the ground of sex. It distinguished between the case of a pregnant woman who
was unable to perform work because of her pregnancy (which is not an illness) and a man unable to
perform work because of a medical condition. The Court also found that the dismissal was not justified
as the appellant was recruited for an indefinite period and her unavailability due to pregnancy was only
for a limited time relative to the length of her contract. Subsequently, the House of Lords upheld the
appeal.

5.26 Of greater concern is the case of a woman who seeks employment for a short term position, for
example where another employee is on maternity leave. That is not quite the same as the situation in
Webb v EMO Cargo referred to above. Assume, however, the woman is rejected because, being
pregnant, she cannot complete the short-term contract. The employer might legitimately complain that it
was grossly inequitable to require it to hire and train two persons for a short term position, rather than
one. Of course, should the first fall sick, that result may be unavoidable. However, the issue is whether
that risk must be accepted where it reaches the level of certainty. One answer to this difficulty would be
to provide a genuine occupational qualification exception with respect to such employment. The scope
of such an exception would require careful consideration so as to avoid the exception overwhelming the
ground.

5.27 There is currently an exception provided from the prohibition with respect to pregnancy and
employment in circumstances where, when the employer interviewed the woman “the woman was



pregnant, unless, at that date, the woman did not know and could not reasonably be expected to have
known that she was pregnant”.30 No such exception exists under the provisions of the Sex
Discrimination Act 1984 (Cth) (“SDA”).

5.28 This exception was considered at length by the Anti-Discrimination Board (“ADB”) in its Report of
the Inquiry into Pregnancy Related Discrimination,31 and by the Implementation Committee of the
Report into Gender Bias and the Law.32 Both recommended the removal of this exception on the basis
that the employer’s only concern should be whether the pregnant woman is the best applicant for the
job. The example of a job requiring a marketing exercise to be completed in 12 months was cited by the
ADB in the Pregnancy Report. If the requirement is reasonable but the pregnant woman cannot comply
with this requirement because she requires time off around the birth, then the employer will not be
breaching the ADA by refusing to hire the pregnant woman.33

5.29 However, this analysis assumes that the issue of pregnancy arises as a form of indirect
discrimination. Given the express provisions that pregnancy is a characteristic appertaining generally to
women,34 that analysis must be wrong. On the other hand, the reasoning adopted suggests that a
defence should be available where non-pregnancy is a genuine occupational qualification or that the
ground of pregnancy should be subject to a requirement of reasonable accommodation, with a
corresponding defence of undue hardship. Such a defence would be justifiable, but the current provision
is not so limited.

5.30 There may also be circumstances where pregnancy discrimination is not sex discrimination
within the current definition. For instance, it might be difficult to establish sex discrimination in a case
where a woman who is not pregnant is chosen over a pregnant woman. On this issue one commentator
observed:

There should be no doubt that pregnancy and gender can be distinguished. While only
women can become pregnant, not all women are pregnant. Consider a case where two
females apply for a post, one of whom is pregnant. If the employer chooses to offer the
job to the woman who is not pregnant and for that reason, it offends common sense to
say the unsuccessful candidate suffered on the ground of sex. Sex is the quality which
distinguishes men from women, not men from pregnant women or pregnant women from
non pregnant. The fact that only women become pregnant does not mean that pregnancy

can be identified with gender.35

5.31 The difficulty with this analysis is that it ignores the extensive definition given to each ground in
the ADA, specifically to include characteristics appertaining generally to a person with the relevant
attribute. As already noted, this concept itself gives rise to difficulties which require attention.
Nevertheless, under the present Act it would be necessary to consider whether the woman not hired
suffered on the basis of a characteristic generally appertaining to her sex. Pregnancy is certainly unique
to the female sex, although it does not affect some women and affects only a few women at a particular
time. An appropriate characteristic might more appropriately be defined in some circumstances as the
capacity to become pregnant.

5.32 Further, the commentator assumes that, where a comparison is required under the present law
and the comparison has in fact been made, a complainant cannot rely upon a hypothetical comparator.
In other words, the commentator assumes that where the only applicants for the job are women, none
can complain on the grounds of sex discrimination. However, where a woman is treated unfairly on the
basis of a characteristic that appertains generally to her sex, there has been discrimination. The fact that
other women may not share the characteristic is recognised by the current requirement that the
characteristic appertains generally, rather than universally, to the identified grouping.

5.33 This issue was raised in the Commission’s Discussion Paper, Review of the Anti-Discrimination
Act 1977 (NSW) (“DP 30").36 Many submissions received by the Commission were in favour of making

pregnancy a separate ground of discrimination.37 The ADB submitted that although there have been no
significant problems with the inclusion of pregnancy discrimination within the definition of sex

discrimination, it would be logical to include it as a separate ground.38



5.34 Anti-discrimination legislation in Victoria, Queensland, South Australia, Western Australia, the
Australian Capital Territory and the Northern Territory provides that pregnancy is a separate ground of

discrimination.39 In Tasmania, pregnancy is considered one of the attributes of sex.40

5.35 The ADA currently provides that “the fact that a woman is or may become pregnant is a
characteristic that appertains generally to women”.41 This statement was inserted in 1994. Further, the
Act expressly provides in s 24(2) that, for the purpose of direct discrimination under s 24(1),
circumstances are not materially different for the purpose of the required comparison:

by reason of the fact that the persons between whom the discrimination occurs:
(@) are awoman who is pregnant and a man; or
(b) are not of the same marital status.

5.36 The identification of this particular situation in paragraph (a) gives support to an unfortunate view
that the relevant comparison is between a woman and a man, even in the context of discrimination on
the ground of a characteristic appertaining generally to one sex only. To suggest that the characteristic
is to be ignored for the purposes of the comparison is to render the operation of the prohibition on direct
discrimination on the basis of characteristics largely ineffective.#2 The inclusion of s 24(2)(a) is either
declaratory or is intended to suggest that the particular circumstance it identifies would not otherwise
constitute unlawful conduct. It is difficult to know which was intended.

5.37 This difficulty would not arise with the proposed new definition of discrimination. Further, the
problem of the woman who is rejected on the grounds of pregnancy, if that is a characteristic
appertaining generally to women, would also be avoided by the proposed new definition of
discrimination. The woman in question is clearly being treated disadvantageously on the ground of a
sex-based characteristic and, as no comparison with a man is required, the definition would be satisfied.

5.38 In late 1997 the government released an exposure draft of a hill to introduce a specific ground of
pregnancy discrimination.43  The proposed amendment would introduce a new prohibition against
discrimination on the ground of pregnancy if the aggrieved person is or may become pregnant and, on
that ground, is treated less favourably than the perpetrator treats or would treat a person who is not
pregnant or cannot become pregnant.44 This terminology includes not only pregnancy, but the capacity
to become pregnant. As already noted, there may be a distinction between the fact of pregnancy and
the capacity to become pregnant, the latter characteristic sometimes being referred to, perhaps
inelegantly, as “potential pregnancy”.45

5.39 At the Federal level, the issue of potential pregnancy was explored at length by the House of
Representatives Standing Committee on Legal and Constitutional Affairs in its 1992 Report, Halfway to
Equal.46 As a consequence of the Committee’s recommendation, the SDA was amended to include
potential pregnancy as a ground of discrimination.47

5.40 Whatever the correct analysis of the examples discussed above under the current law may be, it
is clear that the law is in need of clarification and it appears to the Commission that, in accordance with
the general consensus of the submissions, pregnancy should be dealt with as a separate ground. In
part, the reason for this is that the circumstances of pregnancy, or even potential pregnancy, may not be
entirely irrelevant considerations. To the extent that such considerations are relevant, that fact should be
acknowledged and the next question should be addressed, namely whether the circumstances are such
that an obligation of reasonable accommodation should apply. The concept of reasonable
accommodation is dealt with in more detail in relation to the related grounds of disability and carer
responsibility.48 Pregnancy is a condition which is gender-based and should properly be the subject of
all reasonable forms of support in a civil society. Accordingly, it is appropriate to treat pregnancy (and
potential pregnancy) as a separate ground, impose an obligation of reasonable accommodation, subject
to the usual limit that it not involve undue hardship. This will not extend the grounds significantly, nor will
it affect the areas of their operation.



Breastfeeding

5.41 A similar question arises in relation to breastfeeding. Again, the capacity to breastfeed may be a
characteristic which appertains generally to women: it is certainly a characteristic which is unique to that
sex. However, the fact of breastfeeding is a far less frequent characteristic than the capacity. This
question differs from that of pregnancy and capacity to become pregnant in that the capacity to

breastfeed is rarely treated as a consideration, whereas the capacity to become pregnant, not
infrequently, is so treated. In Queensland, breastfeeding is considered an attribute for which

discrimination is prohibited, but only in the area of the provision of goods and services.49
5.42 Despite the fact that it is less commonly the subject of controversy, the principles which apply to

pregnancy have equal application in relation to breastfeeding. Accordingly, the Commission is satisfied
that breastfeeding should also be identified as a ground and treated on the same basis as pregnancy.

Recommendation 31

Pregnancy (including potential pregnancy) and breastfeeding should form separate
grounds of discrimination.

Draft Anti-Discrimination Bill 1999: cl 16(2)
Marital status

5.43 The ADA currently renders unlawful discrimination on the grounds of “marital status” which is
defined in the following terms:

“Marital status” means the status or condition of being —
(@) single;
(b) married,;
(c) married but living separately and apart from one’s spouse;
(d) divorced;
(e) widowed; or
(H in cohabitation, otherwise than in marriage, with a person of the opposite sex.
5.44 The SDA has a similar definition, except that the last category is worded as follows:
“the de facto spouse of another person.”
The term “de facto spouse” is not defined in the SDA.
5.45 Submissions have suggested that the present definition is restrictive in two ways, each of which
is inappropriate. The first relates to the omission of traditional marriages from the definition. In 1986, the

Australian Law Reform Commission (“ALRC”) recommended that recognition be given to traditional

Aboriginal marriages for a range of purposes.50 For example, in the area of adoption the ALRC
recommended that the concept of “married person” be extended to an Aboriginal person who is living in
a relationship that is recognised as a marriage according to the traditions of an Aboriginal community or

Aboriginal group to which the person belongs.51



5.46 In New South Wales, one area in which traditional Aboriginal marriages have been recognised by
the law is that of adoption. In 1987 the Adoption of Children Act 1965 (NSW) (“Adoption Act”) was
amended to provide that the court may make adoption orders in favour of a couple in which:

(i) the man and the woman are Aborigines (within the meaning of the Aboriginal Land
Rights Act 1983) and are recognised as being married according to the traditions of
an Aboriginal community or Aboriginal group to which they belong, and

(ii) the child in respect of whom the application for the adoption order is made is an
Aboriginal (within the meaning of that Act).52

5.47 Although not expressly providing for the circumstance of Torres Strait Islanders, the ALRC’s
definition of a married person was believed to be wide enough to cover their traditional relationships in
so far as they differed from those recognised elsewhere in Australia. In its Report, the ALRC noted:

In general it appears that Torres Strait Islander practices and customs are different from
those even of North Queensland Aborigines, and more adaptable to the general law.
Torres Strait Islanders are strictly monogamous, mostly church married. The most
significant area of islander “customary” practice noted in the field report was that of
adoption, especially of extra marital children, by grandparents or other members of the
extended family.53

5.48 An issue also arises in relation to the inclusion of South Sea Islanders who are not within the
specific terms of the Adoption Act. Although they have not in the past generally been treated as
amongst the Indigenous people of Australia, >4 they have, more recently, received recognition from the
Commonwealth as a special group in their own right.55

5.49 The Commission recommends that the definition of marital status be expanded in accordance
with the ALRC Report to include traditional marriages amongst Indigenous Australians, which may
include South Sea Islanders who are Australian citizens.

5.50 More generally, the concept of marriage will, inevitably, involve foreign marriages carried out in
accordance with the laws and customs of other peoples and places. Whether they are recognised for
Australian purposes will depend upon private international law principles. The difference in relation to
Indigenous inhabitants is that they would otherwise be expected to comply with Australian laws and
customs. There is no good reason, however, to decline to recognise traditional laws and customs in
relation to marriage by Indigenous Australians in the same way that the common law recognises rights
and interests arising under traditional laws and customs in relation to land tenure.

5.51 The second area in which it was suggested that the current definition was inappropriately
restrictive concerned homosexual couples. It was seen as anomalous that the ADA proscribed
discrimination on the grounds of homosexuality, yet defined marital status in a way which excluded
same sex couples. A number of the submissions received by the Commission in response to DP 30
argued that the definition of “marital status” within the ADA should be amended to include same sex
relationships.56

5.52 This issue arose in an early case before the EOT. In Wilson v QANTAS Airways Limited,®7 two
homosexual male flight attendants complained of discrimination in that they were treated less favourably
than either married flight attendants or those living in a heterosexual de facto relationship. The particular
benefit in question was the ability to be granted coincident dates and places of travel, where both
partners were employed by Qantas. The NSW EOT dismissed the complaint on the basis that the
conduct did not fall within the ground of marital status. The circumstances which gave rise to the
complaint were ultimately changed voluntarily by the employer so as to recognise that homosexual
couples could enjoy the same benefits as their heterosexual counterparts.

5.53 The Commission accepts that this circumstance gives rise to an anomaly. If there are areas in
which homosexual relationships should not be recognised on the same basis as heterosexual



relationships, those areas can be dealt with by way of appropriate exemptions. Accordingly, paragraph
(f) of the current definition of marital status should refer to persons living in cohabitation with a person of
the same or the opposite sex.

5.54 If protection is to be extended to cover homosexual relationships, the identification of the ground
as “marital status” is inappropriate in the light of Marriage Act 1961 (Cth). The Commission considers
that a preferable term would be “domestic status”.

Identity of partner

5.55 In Boehringer Ingleheim Pty Ltd v Reddrop,58 the New South Wales Court of Appeal held that
the term “marital status” was not broad enough to include the identity of a person’s spouse. The ADB
subsequently recommended that the definition of marital status be amended to include “the identity of a

person’s spouse, ex-spouse or a person with whom a person is cohabiting”.59

5.56 More recently, in Waterhouse v Bell,0 the Court held that “corruptibility at the hands of one’s
husband” was a characteristic imputed generally to married women. Waterhouse distinguished
Boehringer on the basis that Mrs Reddrop may have disclosed confidences to her husband who worked
in a rival firm, but that was a characteristic that was peculiar to her and not one generally imputed to
married women. By way of contrast, in Waterhouse, the ground of adverse treatment was corruptibility
being a characteristic generally imputed to married women.61

5.57 The question is whether any amendment is needed on account of the apparent gap in the law
illustrated by Reddrop. Despite the recommendation of the ADB, the Commission is not satisfied that an
amendment is required. The difficulty with the decision in Reddrop was that it appeared to reject the
availability of the conclusion now confirmed by the Court of Appeal in Waterhouse. Mrs Reddrop ran her
case on the basis that the identity of her spouse was taken into account purely because she was
married. Had she not been married, the interviewers would not have known her circumstances, an
inference sought to be derived from the fact that they did not ask about the circumstances of any person
with whom the successful applicant cohabited. Accordingly, she claimed she was treated differently on
account of her marital status and not merely because of the identity of her spouse. The reasoning of the
Court in upholding her appeal was not clearly restricted in a manner now made clear in Waterhouse.

5.58 On the other hand, it is not clear that the identity of one’s partner is necessarily an irrelevant
factor. For example, an employer may well wish to take account of the fact that a prospective employee,
who will have access to highly confidential information as to the whereabouts of valuable property, not
have, nor be in a close relationship with, a person with convictions for robbery and fraud. As that would
not be an irrelevant circumstance in relation to the prospective employee personally, it could only be
irrelevant in so far as it was a characteristic of a partner on the basis that a stereotyping judgement had
been made as to the nature of the relationship. If such a judgement were made, it would fall within the
present prohibition. Otherwise, the circumstances of the spouse or partner may well be accepted as
relevant.

5.59 By comparison, the ADA has recently been extended so that not only the race, sex etc. of the
complainant, but also the race, sex etc. of a relative or associate constitutes a prohibited ground. In
other words, it is not the identity generally of a relative or associate which is an issue, but a
characteristic of such a person which is itself a proscribed ground.

5.60 Accordingly, the Commission is not satisfied that it is appropriate to extend the ground as
currently defined to include all aspects of the identity of a spouse.

Recommendation 32

“Marital status” should be re-named “domestic status”.
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Recommendation 33

Define “domestic status” as being:

(@) single;

(b) married (including Indigenous Australian customary marriages);
(c) married but living separately and apart from one’s spouse;

(d) divorced;

(e) widowed; or

(f) in cohabitation with another person in a domestic relationship other than
marriage.

Draft Anti-Discrimination Bill 1999: cl 18(1)
Disability
Existing ground

5.61 In its original form, disability discrimination was dealt with under two separate heads of physical
impairment and intellectual impairment. This gave rise to a number of definitional problems.
Furthermore, the commencement of the Disability Discrimination Act 1992 (Cth) (“DDA”) on 1 March
1993 gave rise to a number of inconsistencies as a result of disparate coverage. From August 1994,
however, the ADA has included a definition of disability which mirrors the definition contained in the
DDA.62

5.62 The definition of disability in the ADA includes “the presence in a person’s body of organisms
causing or capable of causing disease or illness”, thus identifying a range of circumstances which may
involve no present and identifiable disability in the normal sense of the word. It also makes clear that the
definition includes a disability which the person will have in the future or it is thought that the person will
have.63 It is possible that this last element may differ from the DDA which refers to a disability that

“may exist in the future”.64

5.63 The potential breadth of this definition is in one sense deceptive: its scope is ultimately limited by
the response of others in the community. However, because of the potential scope, care must be taken
in identifying relevant exceptions. This exercise must also be undertaken in the knowledge that if
inconsistency arises between the State and Commonwealth laws, the Commonwealth law will prevail.

5.64 The ground of disability differs from most of the other prescribed grounds in that it identifies a
circumstance which is not necessarily irrelevant in all circumstances. Two illustrations may be taken
from the decision of President Kirby in Jamal v Secretary, Department of Health, a decision of the New
South Wales Court of Appeal: a person who is totally blind cannot be an airline pilot and a person who
has lost both hands in an industrial accident cannot carry out the work of a concert pianist.65 As his
Honour noted, these are extreme examples. They are necessarily extreme because the purposes of the
ADA should make one wary of borderline cases. First, the legislative intention is to preclude decisions
made on stereotyped assumptions. Individual assessment is required of the person’s capabilities.
Secondly, the ADA requires a level of accommodation, even in circumstances where a disability may
render it difficult for a particular person to carry out all the functions of a position. These purposes
require analysis to determine whether the present legislation achieves the necessary effect.



Reasonable accommodation

5.65 It is helpful to consider first the requirement of what is commonly referred to as “reasonable
accommodation”. The test is identified in relation to employees in negative terms. To understand the
precise nature of the test, it is necessary to consider the present wording in detail. The substantive
provision in s 49D(4) reads as follows:

Nothing in subsection 1(b) or 2(c) renders unlawful discrimination by an employer against
a person on the ground of the person’s disability if taking into account the person’s past
training, qualifications and experience relevant to the particular employment and, if the
person is already employed by the employer, the person’s performance as an employee,
and all other relevant factors that it is reasonable to take into account, the person
because of his or her disability:

(@) would be unable to carry out the inherent requirements of the particular employment;
or

(b) would, in order to carry out those requirements, require services or facilities that are
not required by persons without that disability and the provision of which would
impose an unjustifiable hardship on the employer.

5.66 The reference in the first line to “subsection (1)(b) or (2)(c)” is a reference to the prohibitions
rendering it unlawful for an employer to discriminate against a person on the ground of disability in
determining who should be offered employment or by dismissing the employee.

5.67 A number of issues arise from this provision. In particular, the drafting must be compared with its
predecessor, which was considered by the Court of Appeal in Jamal. First, the previous provision
identified the test as one where the relevant conclusion “appeared to the employer ... on such grounds
as it was reasonable to rer”.66 Although an element of reasonableness had to be fulfilled, the test
ultimately turned on the view formed by the employer. The present terminology makes no reference to
what appeared to the particular employer, thus allowing the Tribunal in a relevant case to make the
assessment for itself.

5.68 Secondly, the earlier provision referred to whether the employee would be unable to carry out the
“work required to be performed” in the course of the employment. The present provision, by contrast,
refers to an inability to carry out “the inherent requirements of the particular employment”. In substance,
the legislature has adopted the approach of the EOT which had drawn certain inferences as to “the
essential nature of the job” considered in that case. Although that terminology has not been adopted, the
present provision permits a distinction between the inherent requirements of the employment and a
detailed job description.

5.69 Finally, paragraph (b) requires, by reference to the inherent requirements of the particular
employment, consideration of whether, with services or facilities, the person could carry out those
requirements. If so, the ADA then requires that consideration be given to whether the provision of such
services or facilities would impose “an unjustifiable hardship” on the employer.

5.70 Although the intention is reasonably clear, the phraseology gives rise to two difficulties. First,
while there is an intention to require reasonable accommodation for the particular disabilities of an
individual, that obligation is imposed indirectly by way of an exception to a defence.67 Secondly, the
use of the disjunctive “or” between paragraphs (a) and (b) is confusing. Either paragraph (a) is
identifying an inability even with services or facilities, or, more plausibly, it is only when one has
identified the relevant inability that paragraph (b) comes into operation. Furthermore, one may ask why
no provision is made for the situation where the disability makes it difficult or impossible to carry out
rarely required or unimportant parts of the job, without impinging on the inherent requirements of the
particular employment. Surely it is intended that reasonable accommodation of those inabilities should
be provided.



5.71 These difficulties led the Commission to consider whether the provision should be substantially
redrafted. The main argument against amendment arises from the fact that an identical provision is to be
found in the DDA. Any variation to the ADA would give rise to a risk of inconsistency between the two
laws.®8 However, the Commission is of the view that the risk of inconsistency is low and the need to
clarify this provision is a matter of importance. Further, the provision needs to be addressed in this
Chapter in relation to the ground, because it is an essential element of the prohibition and not merely a
limited exception.

Employment

5.72 The general approach to be taken to disability discrimination is discussed in Chapter Three,
where the Commission recommended that the requirement to provide reasonable accommodation for
employees with disabilities should be formulated as a positive obligation rather than as an exception to a
defence.89 The discussion in that chapter concerned the particular area of employment, by way of
example of the approach to be adopted. The following discussion does not attempt to repeat the matters
set out there, but considers the general principles and how they should be adapted to areas other than
employment.

5.73 The ADA is intended to ensure decisions are made on an individual basis, without reliance on
stereotyped assumptions. This element of protection is particularly important in circumstances where an
obligation to accommodate particular disabilities is imposed. It is for this reason that the defence with
respect to inability to carry out the inherent requirements of the particular employment does not apply, in
relation to applicants, to the arrangement the employer makes for the purpose of determining who
should be offered employment, nor to the terms on which the employment is offered. By similar
reasoning, in relation to employees, the provision does not permit discrimination in the terms or
conditions of employment, access to opportunities for promotion, training or transfer or to any other

benefits associated with employment, nor to the subjection of the employee to any other detriment.”0

5.74 The distinctions drawn give rise to some internal inconsistencies and some results which may not
be desirable in policy terms. For example, one may consider the position of an employee who can carry
out the inherent requirements of the particular employment, so long as he or she is provided with
facilities which do not impose an unjustifiable hardship on the employer. The person cannot be refused
employment or dismissed in those circumstances, without contravening the ADA. However, the
provision of the relevant facilities may require a variation of the standard terms and conditions of
employment. Clearly that variation should be permissible. For example, a person with a back injury may
need more frequent rests from work requiring standing or lifting. The submission of the Disability
Discrimination Legal Centre identified this problem and pointed out that under the current provisions it
may be easier to dismiss an employee who develops a disability during the course of their employment
than it would be to alter the terms and conditions of employment to cater for the disability.71 They
argued that one way this problem may be resolved is “by extending the exceptions [in s 49D(4)] to all

aspects of employment“.72

5.75 However, the more difficult question is whether, given those circumstances, the employer should
be entitled to provide employment at reduced wages which would reflect the reduced ability of the
worker. Subject to protection from abuse, such a provision might actually increase the willingness of
employers to take on people with disabilities and thus improve the position of people with disabilities.
Such a provision should also take into account any obligation of employers to provide a workplace
rehabilitation program for injured employees.73

5.76 The exception concerning ability to carry out the inherent requirements of the particular
employment does not apply in relation to denial of access to promotion, transfer or training. This
appears illogical. An employer should be able to take on an employee in a particular position for which
he or she is capable (with or without reasonable facilities) but should also be able to reassess the ability
of the employee in relation to a new position which may require different capabilities. Without unduly
complicating the provision, it is illogical and unhelpful both to disabled people and potential employers to
fail to provide expressly for these circumstances.



Recommendation 34

Extend the defence of “unjustifiable hardship” to all areas currently covered by s
49D(1) and 49D(2).

Draft Anti-Discrimination Bill 1999: cl 14, 25

Recommendation 35

Provide that there is no contravention of the ADA where, in order to accommodate
the disability of a person:

reasonable adjustments are made to the terms or conditions of employment;
and

the person consents to the adjustments.

Draft Anti-Discrimination Bill 1999: cl 14, 25

Provision of goods and services

5.77 In relation to the general provision concerning discrimination in providing goods or services, an
express exception is provided where the disability would result in an unjustifiable hardship to the
provider.74 This exception applies to both a refusal to provide goods or services and the terms on
which they are provided. Again, the obligation to accommodate a disability is implicit and should be
made express. On the other hand, there is no distinction between a refusal and the imposition of
different terms or conditions.

5.78 Just as the changes necessary to accommodate a person with a disability may require radical
alteration of the essential requirements of a position, so a service which must be differentially provided
for a person with a disability may need to be defined with care in order to ensure that the relevant
comparison is being made. Thus, in Scott v Telstra Corporation Ltd’S the Human Rights and Equal
Opportunity Commission (“HREOC”) was required to consider whether the failure of Telstra to supply a
tele-typewriter to permit people with a profound hearing disability to have access to telephone services
involved the provision of a different kind of service to that provided to persons without a hearing
disability. Telstra argued that the services it provided consisted of two products, namely a telephone
network and a standard handset. However, HREOC found that the service was properly described as
access to a telecommunications service or network.’6 Although difficult questions of fact may arise in
relation to such matters, the case does not illustrate any underlying ambiguity in the equivalent
provisions of the DDA.

5.79 A similar issue had arisen in Waters v Public Transport Corporation.77 That case had involved
the introduction into Victorian Public Transport of a “scratch-ticket” system and the withdrawal of
conductors from trams. In that case, some attention was given by the High Court as to the distinction
between the definition of the service in question and the identification of a “requirement or condition”
with which a person must comply in order to enjoy or have access to the service. Some of these
questions will not arise as a result of the new definition of discrimination. Thus, the need identified by
Chief Justice Mason and Justice Gaudron to identify in the notion of “requirement or condition’
something over and above that which is necessarily inherent in the goods or services provided” will no
longer arise.”8 Even in that context, their Honours held:

It was open to the Board to identify the service provided by the corporation with more or
less particularity. For example, in the context of the complaints with respect to the



removal of conductors, the Board might have identified the service as the provision of
transport by trams, some of which had conductors and some of which did not. However it
was for the Board to identify the service, and the complaints and the evidence permitted it

to proceed on the basis that it did.”®
That basis was that the service was “public transport as affected by the changes directed”.80

5.80 A number of the submissions received by the Commission have argued that there should be a
specific requirement placed on service providers to consult with people with disabilities at the planning
stage of any building or facility (such as shopping centres, schools and parks). The submission of the
Disability Discrimination Legal Centre argued that:

The inability to complain about future indirect discrimination makes it more difficult for a
complaint of indirect discrimination to be successful. This is because the respondent
would have reasonable redress to a defence of unjustifiable hardship — particularly in
relation to the built environment of services with costly infrastructure. Such a defence
would not be as available if a complaint of future indirect discrimination could be made

prior to the building being completed or the service implemented.81

Addressing the issue of future discrimination, the Commission has recommended that complaints in
relation to apprehended contraventions of the ADA should be permitted and that the EO Division should
be permitted to grant appropriate relief.82

Education

5.81 In accordance with the present structure of the ADA in relation to areas of operation, education is
dealt with separately from the provisions of goods and services, although the provision of educational
services is arguably within the terms of the broader area. The separation is important in the present
context as the exception permitting or requiring reasonable accommodation does not apply in the same
manner in relation to education as it applies to services generally. Thus, reflecting the exception
concerning employment, the reasonable accommodation provision only applies in refusing an
application for admission as a student, access to benefits provided by the educational authority, and in
expelling the student. It does not apply to the terms on which a student is admitted nor to the subjection
of a student to any other detriment. Both because of the inconsistency with the general section
concerning provision of goods and services and for the reasons outlined above, this provision requires
revision.

5.82 Further, it is necessary to consider the obligations on educational authorities with respect to
children with disabilities. Parents of children with disabilities often argue that, wherever possible, such
children should be kept within mainstream schools. Where an educational authority provides both
mainstream and special schooling it may be argued that the additional resources required to keep a
child at a mainstream school are not so very far in excess of the resources required by the same child in
a special school. Nevertheless, such questions have led to complex litigation and difficult assessments
of cost and benefit. It should be noted that there are also arguments in favour of main-streaming from
the perspective of children without disabilities. The public interest in promoting understanding and
tolerance of people with disabilities is advanced by retaining such children in ordinary schools. It is
further argued that the decision as to whether a child with a disability, given reasonable facilities and
services, benefits or suffers from main-streaming is a decision which should ultimately lie with the
parents.

5.83 These arguments give rise to great difficulty for discrimination law. The resolution of differences
of opinion in this area are not readily accommodated by precise legal rules, but where general principles
must be applied, differences in their application may not be satisfactorily resolved by adversarial
litigation.

5.84 The question for the Commission is whether the ADA should be amended so as to limit the
scope for such disputes.



5.85 The Commission is not satisfied that amendment of the ADA would assist in this regard. In recent
years there has been a change in philosophy with respect to children with disabilities. The benefits of
keeping them in the mainstream education system have attracted increasing recognition and
acceptance. The issue between those with differing views in the community is whether that process has
gone far enough, either in principle or in its practical application. It is neither necessary nor appropriate
for the law to determine the correct outcome of those differences of opinion. The changes to date have
almost certainly been beneficial: determination of the proper balance will only be achieved over time and
may involve further litigation. That process is inevitable and does not indicate a failing in the law.

5.86 Some of the material available to the Commission suggests that parents of children with
disabilities have sought to use the ADA (and its equivalent in other jurisdictions) to achieve a greater
level of access to and support within mainstream education for their children. On the whole, challenges
to current practices have failed. However, the Commission is not satisfied that those failures indicate
that the legal framework gives inadequate support to children with disabilities. The ADA properly
requires that disabilities be accommodated, subject to the proper application of the undue hardship
principle. Those concepts apply across a range of situations and there is no justification for treating
education according to different principles.

“Drug use” and appearance

5.87 Amongst possible extensions to the grounds on which discrimination is prohibited, are categories
generally identified as “drug use” and appearance. For reasons set out below, the Commission is of the
view that no separate grounds should be introduced with respect to these matters, but that they are, so
far as necessary, covered by the current definition of disability discrimination.

“Drug use”

5.88 The key issue for consideration is whether a decision to consume drugs is a personal choice,
and if so, whether it is one which involves a basic human right and therefore requires protection. No
assistance in this regard is obtained from international instruments with respect to human rights as none
appear to deal with drug use.

5.89 Even if a more generous view is taken of the right to consume drugs, the right must presumably
exist only in those who are consuming legal drugs. If the State wishes to proscribe the use of particular
drugs, it would be inconsistent to expect its citizens to ignore illegal drug use in others in ordering their
affairs.

5.90 Further, it is commonly argued that drug use may itself frequently give rise to relevant
considerations. For example, consumption of cigarettes is now prohibited on health grounds in most
workplaces. However, whilst this consideration is undoubtedly relevant and important, it may need to be
dealt with by way of an exception if a relevant ground can otherwise be identified.

5.91 Two issues appear to be worthy of serious consideration. First, there is the issue of imputed or
assumed drug use. For example, it may be inappropriate to refuse a person employment or the
provision of goods or services or another relevant benefit on the basis that he or she is thought to be a
drug user, when that is not the case. This argument does no more, however, than to assert that
decisions based on irrelevant considerations are unfair. Unless the particular consideration in question
affects a basic human right, it is not the function of the ADA to deal with such matters.

5.92 The second issue is whether drug consumption is indeed a personal choice. For some people
who may be described as addicted to a particular substance, the drug use may not be a choice at all.
Discrimination in such cases is inherently suspect because it is based on a characteristic which the
individual is not reasonably able to change or avoid. However, the question then is whether an addiction
constitutes a disability on the basis that it involves a partial loss of bodily or mental functions or a
malfunction of a part of the person’s body. Alternatively, it may constitute a disorder of thought
processes that results in disturbed behaviour. The answer to this question depends upon medical,
psychological or psychiatric opinion to a significant extent. On one view, these difficult issues should be
resolved by legislative clarification. On another view, it is the underlying facts which must be clarified



rather than the law. The Commission is inclined to the latter view. For example, it would be possible to
define disability to include a form of addiction with a physiological cause. However, that does little to
clarify what may constitute a relevant addiction; it also would not clarify the underlying factual question.
On the other hand, simply to refer in the definition of disability to “addiction” or “addictive behaviour”
would give rise to precisely the same problems, although the clarification might depend to a greater
extent upon legal questions than on factual issues.83

5.93 Given these difficulties, the Commission has considered whether there is evidence to suggest
that this question presents a practical problem in social terms for New South Wales. The Commission is
aware of anecdotal material which suggests for example that smokers feel discriminated against.
However, those concerns arise mostly in relation to smoking in the workplace, restaurants and other
public places which would almost certainly be the subject of legitimate claims for exemption. Neither the
submissions to the Commission nor inquiries of the ADB suggest that there is any identifiable level of
adverse treatment based on drug use. Accordingly, the Commission does not propose any variation in
the law in that respect.

Appearance

5.94 There is no doubt that some questions of appearance readily fall within the present definition of
disability, particularly, where there has been a partial loss of a part of the body or a malfunction,
malformation or disfigurement of a part of the body. To a small extent, therefore, discrimination on the
grounds of appearance is already covered.

5.95 As noted below, some aspects of appearance can fall within other heads of discrimination. For
this reason, the need for a general ground identified as “appearance” or “physical features” is discussed
separately below.84

Homosexuality

596 As the ADA stands, it is unlawful to discriminate against someone on the ground of
homosexuality or imputed homosexuality. It is not unlawful to discriminate against someone because
they are heterosexual or bisexual to the extent that it is not in truth the element of homosexuality which
gives rise to the adverse treatment.

5.97 In its report, Discrimination and Homosexuality,85 the ADB recommended the adoption of the
term “homosexuality” rather than “sexual preference” or “sexual orientation”.86 This decision was based
on two arguments:

firstly, the evidence is overwhelming that it is homosexuals and not heterosexuals, who
are discriminated against; and secondly, the alternative terms suggested above are too
vague, and could be interpreted to include other sexual preferences, such as incest or
paedophilia, which the Board is not recommending should be made grounds of unlawful
discrimination.

5.98 It has been noted that, with the possible exception of marital status and disability, this is the only
ground where the “universal standard has been rejected in favour of the particular, non-normative

standard"87 displaying a certain “victim consciousness” in its language.

5.99 The ADB noted that “the level of discrimination against men and women who are homosexual is
high and homophobic attitudes and behaviour persist within the general community”. However, the ADB
also stated that it has received several inquiries in recent years from heterosexuals who claim to have
been discriminated against because of their sexuality. A number of other submissions received by the
Commission in response to DP 30, some citing personal experiences, also adverted to the problem of
discrimination experienced by heterosexual people and expressed the view that “heterosexuality” should

be included as a separate ground of discrimination under the ADA.88



5.100 A number of reasons have been advanced for extending coverage to heterosexuals and
bisexuals. Foremost among them is the fact that the ADA aims to promote equal treatment for everyone
regardless of their personal characteristics and status. Laws against sex discrimination protect men,
although the vast majority of sex discrimination is directed against women. People from non-English
speaking backgrounds and Aborigines are subjected to racist treatment far more than other Australians,
and yet the race discrimination provisions protect everybody. The ADA is anomalous by not allowing a
complaint by a heterosexual who complains of unfair treatment for that reason.

5.101 The level of heterosexual complaints is, at present, low. This may indicate a general awareness
that heterosexuals do not have any entitlement to complain under the ADA. Alternatively, it may indicate
that heterosexuals are not concerned to intrude generally in areas of gay dominance. However, it may
be argued that there is no reason in principle why homosexual persons running general businesses
should be entitled to give preference to homosexual persons in employment.

5.102 As regards bisexuals, it is argued that some people who are bisexual have difficulty in lodging a
complaint on the ground of homosexuality as they do not identify themselves in this way.

5.103 Legislation in South Australia, the Australian Capital Territory and the Northern Territory
prohibits discrimination on the basis of “sexuality”, while Queensland legislation prohibits discrimination
on the basis of “lawful sexual activity”.

5.104 There are, however, reasons for not changing the current provisions. New South Wales is
currently the only State that specifically covers the rights of homosexual people: this is of great symbolic
importance. Changing the current definition so that homosexuality will not be a separate and distinct
ground may create a public perception that a level playing field now exists and that it is time to remove
special protection from gay men and lesbians. Given the level of discrimination against homosexual
people, there is a need to focus on the disadvantaged group and heterosexuals, because they are the
“majority”, are able to tolerate isolated incidents of possible discrimination.

5.105 A powerful argument in favour of preferential treatment of homosexuals is that, unlike most
other social groups who are protected by the Act, and certainly in distinction to heterosexuals,
homosexuals tend to have a strong self-identification on the grounds of their sexuality. They are
specifically protected at an international level as a result of numerous decisions in various countries
according homosexuals the status of a particular social group for the purposes of the Refugee
Convention.89 Australian decisions are to like effect. This level of self-identification as a social group
can best be protected by maintaining a ground specifically for homosexuals.

5.106 The Commission believes that the above are important concerns of the homosexual community
and must be considered. However, they must be balanced against other factors. Given that coverage
will not be denied or reduced by extending the ground, the Commission believes that coverage should
be extended to heterosexuals and bisexuals. Other jurisdictions have adopted the definition of
“sexuality” to cover all three, rather than refer to “homosexuality, bisexuality and heterosexuality".90
Such a ground will continue to give due recognition to homosexuality as a ground of unlawful
discrimination.

5.107 The ADA should also expressly recognise that homosexuality includes lesbianism.91

5.108 Transsexuality is not considered here as it has recently been included as a separate ground,
and relates to gender orientation rather than sexuality.

Recommendation 36

Include “sexuality” as a ground of discrimination to be defined as heterosexuality,
homosexuality, lesbianism and bisexuality.



Draft Anti-Discrimination Bill 1999: cl 16(1)(e), 18(1)
Age

5.109 Age discrimination became unlawful in New South Wales in July 1994.92 1t covers
chronological age so that people of all ages are covered. It aims at undermining entrenched attitudes
where they are built on misconceptions. For instance, older workers are often presumed not to be skilled
in modern technology, to be inflexible in their work practices, unable to acquire new skills and incapable
of physically demanding work. Similarly, younger workers are sometimes considered immature,
unreliable and inexperienced. That those judgements may be correct in particular cases does not mean
that they are universally correct. Decisions should not be based on stereotyping assumptions.

5.110 The age discrimination provisions were preceded by compulsory retirement provisions which
were introduced in 1990.93 These provisions rendered it unlawful for a person to require another
person to retire from employment on the ground of that person’s age. The provisions applied to public
sector employees from 1 January 1991, to local government employees from 1 January 1992 and to all
other employees in New South Wales, whether or not employed under an award or agreement, from 1
January 1993.

5.111 The Commission is of the view that separate compulsory retirement provisions are superfluous
now that the ADA prohibits age discrimination. The existing provisions on compulsory retirement should
be integrated with the age discrimination provisions. This would avoid the anomalies that currently exist
in the coverage of the compulsory retirement and age discrimination provisions. For instance, the
compulsory retirement provisions cover employees but not partners, whereas the age discrimination
provisions cover both. So also the definition of employee in the compulsory retirement provisions94
does not specifically include someone who works under a contract for services, in contrast to the
definition of employment in s 4 of the ADA which applies with respect to the age discrimination
provisions. This issue arose for consideration in Lorang v Mater Misericordiae Hospitalg5 where an
anaesthetist contested the lawfulness of his forced retirement under s 49ZV of the ADA. The majority of
the Court of Appeal dismissed the claim on the basis that he was not employed by the hospital, but
rather had an arrangement with the hospital based on separate contracts for services with each of his
patients and consequently did not have the requisite employment relationship. President Kirby delivered
a compelling dissenting judgment, saying that the overall purpose of the ADA was to remove
stereotypes based upon assumed characteristics. The proposed amendments would overcome the
anomalous result identified by President Kirby.

5.112  Whilst the concept of prohibiting age discrimination is justifiable, as age discrimination often
constitutes an impermissible form of stereotyping assumptions, there are difficulties in principle with the
operation of the prohibition. First, there may be potential inconsistency with other grounds of
discrimination. For example, in university employment, where there has traditionally been an imbalance
in favour of men over women, especially amongst senior ranks of teaching staff, the abolition of
retirement ages is likely to perpetuate that inequality. Thus, women who previously had a reasonable
expectation of promotion upon the retirement of their senior male colleagues, may find that expectation
is significantly delayed.

5.113 On the other hand, some women would argue that the abolition of compulsory retirement ages
is a benefit to them in the long run. The fact that many women take time out from careers to raise
families means that they tend to reach more rewarding levels of achievement later in life. The absence
of compulsory retirement may assist such women in achieving their full career potential.

5.114 Secondly, stereotyping assumptions aside, there is little doubt that at some stage, depending
on each individual's circumstances, intellectual and physical capabilities deteriorate. This has particular
consequences in the area of employment. Although compulsory retirement had an air of arbitrariness,
employers could avoid making harsh judgements about the individual capabilities of employees. The
current scheme either requires the individual to retire voluntarily, with the possible implication that he or
she accepts being no longer “up to the mark” or, invidiously, wait to be told so by the employer. On one
view, the abolition of compulsory retirement may have been intended to reduce effective “life tenure” of



employees and to encourage in employers the practice of subjecting all staff to the scrutiny of merit
review throughout their working lives. Again, this may have beneficial economic effects, but at potentially
significant social costs to individuals.

5.115 Thirdly, in times of less than full employment, a compulsory retirement age may tend to open
up more jobs to young people entering the work force.

5.116  Accordingly, there are a number of social and economic factors which must be balanced. It is
by no means clear that the current prohibitions satisfactorily reflect an appropriate balance in this difficult
area.

5.117 The difficulty with the general prohibition on age discrimination is demonstrated by the
numerous exceptions contained in the current ADA. There are in practice many ways in which age
legitimately shapes our lives. In many instances general rules are formulated which have a somewhat
arbitrary effect. Thus age governs the time at which one can obtain a driving licence and purchase
cigarettes or alcohol. Such general rules fail to take account of individual abilities and experience, but,
where large numbers of decisions must be made on a routine basis, such rules also avoid the
arbitrariness of subjective assessments.

5.118 Such considerations provide a pragmatic basis for doubting the value of a general prohibition
on discrimination on the ground of age. As will be seen in Chapter Six, the current exceptions are so
substantial that the ground cannot be said to have anything like the broad application of other grounds.

5.119 A further source of concern is the very broad potential scope of the indirect discrimination
provisions. Many legitimate distinctions will affect people differentially depending on age. While it is
recognised that indirect discrimination is not unlawful if it is justifiable, in relation to age particularly the
need to justify can give rise to undesirable levels of uncertainty.

5.120 Against the background of these considerations, the Commission has given serious attention to
the desirability of recommending repeal of the ground or to a restriction of the ground to the areas of the
greatest legitimate concern. For example, the first specific legislation in English speaking countries
dealing with age discrimination appears to have been the Age Discrimination in Employment Act 1967
(US). Congress included a statement of the purpose of the new law in the following terms:

It is therefore the purpose of this chapter to promote employment of older persons based
on their ability rather than age; to prohibit arbitrary age discrimination in employment; to
help employers and workers find ways of meeting problems arising from the impact of age
on employment.96

5.121 As originally enacted, this US law provided protection for employees between the ages of 40 and
65 years. The age group was expanded in 1978 to include those between 40 and 70 years. Since 1986,
the protected group extends, with limited exceptions, to all persons over 40 years of age.

5.122 If presented with a clean legislative slate, the Commission would recommend restricting
prohibitions with respect to age discrimination to the area of employment and to the age group identified
in the US legislation. Such an approach is justifiable because there is a volume of evidence to support
the view that older workers are not routinely treated on their merits, but, as a class, suffer from prejudice
and stereotyped assumptions. As age is an immutable human characteristic, it should not be
permissible to treat people detrimentally on that ground. On the other hand, the evidence to suggest that
age is inappropriately used as a basis of discrimination in other areas is limited and equivocal. The ADB
provided the Commission with some material which suggested inappropriate discrimination, particularly
directed against young people, in the provision of services (including insurance and car rental) and in
access to accommodation. The material did not suggest that such problems were so widespread as to
justify legislative intervention and was often equivocal, in part because it was not necessarily clear that
age should be treated as an irrelevant consideration in the circumstances of particular cases, nor that
judgments were being made on a stereotyped basis.



5.123 On the other hand, the legislative slate is not clean and to restrict the ground of age
discrimination to those over 40 years of age and to limit its operation to the area of employment would
require a major reduction in the scope of the present Act. To remove or limit the scope of the current
regime would tend to undermine the legitimate effect of the current provisions in concentrating attention
on the inappropriateness of stereotyped assumptions about people on the basis of age, where individual
decision making is required. This factor has satisfied the Commission that, on balance, the ground
should be retained.9” Nevertheless, its main area of operation should be treated as that of work and it
should not be permitted to override statutory requirements in specific areas.

5.124 One consequence of this approach may be that specific exemptions will need to be sought
from the President of the ADB in relation to conduct which is difficult to exclude by way of a general
exception, but which should not be caught by the prohibition. One example may be the policy adopted
by some university medical faculties of not accepting students who are over a particular age. Such a
policy should reflect a careful assessment of the resources available to the university and the
appropriate basis for their allocation. Thus it may be considered that the public resources devoted to
educating a medical student should be directed towards those applicants who are likely to give a
significant level of service to the community after obtaining the necessary qualification. The Commission
considers that decisions in that regard should appropriately be made by the relevant university authority.
On the other hand, it can be argued that the safeguard of having to justify the decision to a body with
particular experience in discrimination matters, namely the ADB or the President, provides a useful
check on the appropriateness of the end result.

Recommendation 37

Repeal the compulsory retirement provisions and integrate them with the
provisions relating to age discrimination.

Draft Anti-Discrimination Bill 1999: cl 31, 33
Transgender

5.125 The ADA was recently amended to proscribe discrimination on the ground of transgender
status.98 The Commission had raised the issue in DP 30, following a series of reports which had
brought to light the need for protecting transgender persons from discrimination.99 The Commission
received a number of submissions in support of adding transgender status as a ground of discrimination
under the ADA.100 | 1996, the Government introduced a new Part 3A, which prohibits discrimination
on transgender grounds.

5.126 A “transgender person” is defined as one who identifies or has identified as a person of the
opposite sex by living or seeking to live as a member of that sex, or who, being of indeterminate sex,
identifies as a member of a particular sex by living as a member of that sex. The person may or may not
have had gender reassignment surgery.101

5.127 The ADA does, however, distinguish a sub-category of transgender persons. It identifies a
“recognised transgender person” as one who has had his or her birth certificate altered under the Births,
Deaths and Marriages Registration Act 1995 (NSW) (“BDMR Act”) or under the corresponding law of
another Australian jurisdiction.102 A person becomes a recognised transgender person when their birth
certificate has been altered and a new birth certificate showing their new sex is issued.

5.128 A birth certificate cannot be altered under the BDMR Act unless the person making the
application is 18 or over,103 has their birth registered in New South Wales, has undergone gender

reassignment surgery and is not married.104 Declarations by two medical practitioners verifying that
the person has undergone reassignment surgery must be attached to the application. Once approved
and the register altered, the Registrar may issue a new birth certificate recording the sex as altered, with



no reference to the person’s previous sex. A person whose sex is altered under the BDMR Act is “for the
purposes of, but subject to, any law of New South Wales, a person of the sex as so altered”. 105

What constitutes discrimination on transgender grounds?
5.129 Under the ADA, it is discrimination on transgender grounds to:
treat a transgender person less favourably than a non-transgender person;

require a transgender person to comply with a policy or condition with which a substantially higher
proportion of non-transgender people can comply, which is unreasonable and with which the
aggrieved person cannot comply;106

treat a recognised transgender person as a member of that person’s former sex; and/or

require a recognised transgender person to comply with a policy or condition with which a
substantially higher proportion of the person’s former sex can comply, which is unreasonable and

with which the aggrieved person cannot comply.107

5.130 As for other grounds of discrimination under the ADA, something that is done because of a
characteristic that appertains generally to transgender persons or a characteristic which is generally
imputed to transgender people constitutes discrimination on transgender grounds. It is also unlawful to
discriminate against a person because of their association with a person who is or is thought to be a
transgender person.

Major issues facing transgender persons

5.131 Two major issues face transgender persons: the first is the need for effective protection from
discrimination suffered because their gender orientation is different from their sex at birth. The second
issue is to be recognised under the law as members of the sex with which they identify.

5.132 The ADA attempts to deal with both these issues mindful of the changes to the BDMR Act
which give legal recognition to post-operative transgender persons only. The amendments to the BDMR
Act are consistent with the rejection of older case law which held that, at law, one’s sex is decided at
birth108 and the adoption of the more recently accepted view that legal recognition of their new sex
may be accorded to transgender persons who have undergone, or expressed an intention to undergo,
gender reassignment surgery.109

5.133  The prohibition on treating transgender persons less favourably than non-transgender persons
reflects the fact that, in the majority of cases, transgender persons are discriminated against because
they are transgender rather than because of their gender as such. It is for this reason that transgender
persons are not effectively protected under the sex discrimination provisions. Further, once a post-
operative transgender person has had a new birth certificate issued in his or her new sex and is legally
recognised as a person of that sex, treating that person as a member of the former sex is inappropriate.
The fact that such protection is restricted to persons falling within the category of “recognised
transgender persons” indicates Parliament’s intention to distinguish between transgender persons who

have undergone gender reassignment surgery and those who have not.110
Interpretation of the new provisions

5.134 The ADB argues that, unless it is unreasonable in the circumstances, transgender persons
should be treated as members of the sex with which they identify, whether or not they have undergone
gender reassignment surgery.111 A number of other submissions received by the Commission in
response to DP 30 also argued that pre-operative transsexuals should receive the same protection
under the ADA as that received by those who have undergone gender re-assignment surgery.112
While it would appear that the treatment of someone who is not a recognised transgender person as a
member of their former sex would not constitute direct discrimination, the ADB argues that such



treatment may be indirectly discriminatory. The example it provides is where, in a gymnasium which
provides separate saunas for women and men, a person who has not undergone an operation but
identifies as female is not permitted to use the women’s sauna. It may be argued that the rule or
requirement imposed by the gymnasium is that only people with the physical characteristics of the
particular sex are allowed to use those sex-specific facilities. However, in practice it is most unlikely that
such a requirement would be seen as unreasonable.

5.135 The ADA also requires that the imposition of such a requirement will be unlawful if “a
substantially higher proportion of persons who are not transgender persons ... are able to comply” than
the proportion of transgender persons.113 The proportionality test gives rise to some difficulties of
application which, in general terms, are discussed elsewhere.114  There are specific difficulties of
application in the present context. For example, if the use of a specific facility were limited to persons
with the biological characteristics of women, it may be said that approximately 52% of the population at
large could comply. However, as it has been suggested that approximately 90% of all transgender
persons were born as males and that only about 20% un