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PREFACE

The Law Refonn Commisson is condituted by the Law Refonn
Commisson Act, 1967. The Commissoners are—

Chairman: The Honourable Mr Jugtice C. L. D. Meares.
Deputy Chairman: Mr R. D. Conecher.

His Honour Judge R. F. Loveday, QC.

Mr C. R. Alien.

Mr D. Gresier.

__The offices of the Commisson are in the Goodsdl Building, 812
Chifley Square, Sydney. Letters should be adaressad to the Secretary.

This is the twenty-second report of the Commisson on a reference
from the Attorney Generd. Its short citation is L.RC. 22.
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LAW REFORM COMMISSON

REPORT
ON
THE CORONERS ACT, 1960

To the Honourable J. C. Maddison, B.A., LL.B., MLAA,
Attorney Generd and Miniger of Judtice for New South Wales.

I. INTRODUCTION

1 We make this report under our reference—

To review the law relaing to coroners and incidentd
matters.

2. In accordance with the arrangement made m%u, this report
dedls only with the operation of the Coroners Act, , and relaed
legidation. It does not review the Coroners Act, 1960, line by line.
That Act was pased to supersede an enactment of 1912 and to
"attempt to streamline this important branch of legd procedure and to
modernjize to a large extent the functions and procedures of a coroner's
court".” Over the padt fifteen years the Act has, for the greater part,

~saved its purpose well.  In spme respects it has been found a modd
worth%g adoption elsewhere” We are concerned here only with some
‘blemi and anomdies, rectification of which will add to its utility.

3. We will come to consider those matters® after first examining
"Interim ﬁepoeré Nc_>t.h6' of thebicli_lg;/e‘fJancés I__aNIRefogrn Commll\lttea
aboo%car with responghility for proposing law reform in New
South ales%or sverd years before the constltLTtlgon of this Commisson
in 1966. That report, on "The Powers and Procedures of Coroners at
Inqﬁests and of Magigtrates at Committal Procesdings', was made on
10th April, 1964. Omitting some introductory material and the matter
relating to committal proceedings, we publish that report as Appendix B.

M 1_N).SW. Parliamentary Debates, 3rd seies Vol. 30, p. 2656 (per N. J.
annix). . i

% For example, in Victoria_Report from the Satute Law Revision Committee
upon Coronial Inquiries and Committal Proceedings (1965), p. 5.

% See Part 11l commencing at paragraph 46.
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4. In this report we will refer to that work of the Chief Judice's
Law Reform Committee as the "1964 report” and, to avoid confusion
with paragraphs of the present report, we will prefix an agerisk to
citation of Its paragraphs.

5. We do not propose to canvass the whole of the 1964 report.
Generdly spesking, we agree with its recommendations, and we note
that it confirms our impresson that the Coroners Act, 1960, for the
greater part, operates eifectively. But aress of the 1964 report that
fSlJﬁ;g&st amendments to the Act cal for some eaboraion. Our comments
olfow. S : :

6. For convenience of reference, the Coroners Act, 1960, is st
out in Appendix A. .

Il. MATTERS ARISING OUT OF THE "1964 REPORT"
A. Jurisdiction (1964 report paragraphs * 1-7, 12)

7. The quedtion raised here is whether ‘the definition of "inquest”
in section 4 (“inquest by a coroner into the manner and cause of the
desth of any person”) unduly limits the jurisdiction conferred on a
coroner by section 11 (1). A Smilar question arises about the definition
of "inquiry" in section 4 ("inquiry held by a coroner into the cause and
origin of ‘a fire") and its gpplication to section 12

8. In the case of inquests the words of the Act have not been
taken to oust the coroner's authority to investigate things other than the
manner and cause of death. It would make nonsense of section 11(1)
if it meant that the "manner and causg' of a death could be the su%ect
of an inquest, but that the identity of a body could not [see section 29).

9. Thereisjudicid recognition that "manner and cause' is capable
of quite wide extenson. In Ex parte Flock; re Featherstone, Wallace,
P., obsarved that:

. Without going into the history of the Coroners Act it can |
-think be sad thal the phrase "manner and causs' has been
given a wide meaning and 0 as to enable coroners juries to
return verdicts which implicate or_exculpate individuds in re-
spect of the desth undey consideration. But | do not think they
are compdled s to do.

*(1967) 86 W.N. (N.SW.) Pt 2, 349 at 350, Db
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10, We would not pr “any amendment to the Act in this
repect were the matter taken in isolaion. But as we are putting
forward other amendments, there is sufficient room for doubt about the
extent of coroners powers of inquest or inquiry to warrant our recom-
mending a less restrictive form of words.

11 Qur recommendation involves amendments to section 4 and
other sections as st out in draft Iglslatlve form in Appendix E. In
summary, our object will be gathered from the amended definitions we
propose in section 4, namely:

"Inquest" means inquest by a coroner concerning the circum-
stances of the death of any person.

“Inquiry" means inquiry held by a coroner into the circum-
dances of afire.

B. Publication (1964 report paragraphs * 8-11)

12. For the mogt part, the recommendations made in the 1964
report in relation to the publication of the whole or any part of proceed-
ings before a coroner do not require legidative attention. It is dready
within the discretion of a coroner to prohibit the publication of evidence
(Coroners Act, 1960, s 42).

13, But, as the recommendations of the 1964 report sugges,
prohibiting the Wbllcatlon of evidence may not adequately mest dll
casesthat aise. Where, for ingtance, suicide s involved, amore specific
power of controlling what is published may be an advantage and in the
public interest. It has been found to be so dsewhere. In particular, we
are impressed by, the safeguards contained in legidation of New Zedand
and ( ueetrrw]sétaﬁ > Section 21 of the Coroners Act 1951 (New Zealand)
provi :

(1) Subject to the provisions of this Act, where it appears
to the Coroner a the commencement or in the course of an
inquest that the circumstances are such that it appears possble
that death ma¥ have been df inflicted, he may direct that no
report, or no Turther report, of the proceedings shal be pub-
lished until after he has made his finding.

~(2) Where the Coroner finds that the desth was Hf
inflicted, no report of the proceedings of the inquest shdll, with-
out the authority of the Coroner, be published other than the
name, address, and occupation of the deceased person, the fact
that an inquest has been held, and that the Coroner has found
that the death was sdf inflicted.

5 . . . . . .
@ céygﬁh%%%gwﬂaﬁdlg%gmon ,IS rdqred to in paragraph 14: cf. sedfon 30
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-14. We have ds0 had regard to section 52 of the Coroners Act
- 1958-1972 (%ueenslend) relating to publication of questions dis-
dlowed or subject of warning to a witness that he is not obliged to
“answer—maitters to which the 1964 report addressed itsdf. So far asis
relevant here, section 52 gtates that:

_Every person who publishes or permits or dlows to be
published In any newspaper—
(b) Any question at any inquest which the coroner—
(i) Has forbidden or disdlowed; or

(i) Has warned the witness he is not obliged to
answer and has ordered shdl not be published,

commits an offence againgt this Act.®

15 With some dterations, and having regard to the provisons
of section 59 of the Evidence Act, 1898, the foregoing New Zedand
and Queendand models could, we think, advantageoudy be adopted
here. The latter should, however, be extended to cover the case of a
witness refusing to answer a question on the ground that the answer
‘might tend to incriminate him. Our proposals to that effect appear in
Section 3 (né of the draft Bill forming Appendix E to this report
(subsection (3) of the proposed new section 42A).

C. Notification of Time and Place of Inquest or Inquiry (1964 report

paragraph * 18)

16. We substantialy agree with what is said in paragraphs * 1218
of the 1964 report concerning the need for a coroner hi some cases
to inquire into matters affecting cvil liability. That does occur in
practice, and, for reasons such as those set out in paragraph *12, it is
In the public interest that it should occur.

17. Section 17 of the Coroners Act, 1960, enables interested
persons, by leave of the coroner, to appear personaly or by counsd
a any inquest or inquiry. We do not propose that this "by leave’
requirement be changed. " That, however, does not go to the question
of notice of inquest or inquiry. We think that parties wishing to seek
leave to appear under section 17 should be entitled to apply to the
“coroner for notification of the time and place of inquest or inquiry, and
that the coroner should have a discretion similarly to notify parties
whom he thinks have or may have an interest in the proceedings.

18. With amendment to meet our proposas, we think that the
substance of section 29 of the Coroners Act 1958-1972 (Queendand)
should be applied here. The section provides that:

Time and Place of Inquest

(1) Where any inquest is to be held the coroner shal fix
the time and place of the commencement of the inquest.

® Cf. section 29 of the Coroners Act 1951 (N.Z.).
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(2) The coroner may notify or cause to be notified in
such manner and at such time as he sees fit any persons who,
in the opinion of the coroner, have a sufficient interest in the
subject or result of the inquest, of the holding of the inquest and
of the time and place thereof.

(3) Every person whose conduct is likely, in the opinion
of the coroner, to be caled in question, and in the case of an
inquest into a desth, also every medica practitioner who, to
the knowledge of the coroner, attended professiondly the
deceased person at_or immediately prior to his death or durlng
his lagt illness or viewed or examined the body of the d
person at or shortly after death, and aso every person who has
made a post-mortem or other examination in compliance with
a coroner's order under this Act of the body shall, unless in
the opinion of the coroner it is impracticable so to do, be given
reasonable notice hi such manner as the coroner sees fit of the
holding of the inquest and of the time and place of the com-
mencement thereof.

19. We do_not recommend adopting subsection (3), but we do
recommend making use of an adaptation of subsections (1) and (2),
as gppearing in a proposed new section 17A of the Coroners Act, 1
(see ection 3 (i) of the draft Bill forming Appendix E to this report).

20. Concerning the responsibility of coroners to ensure that in-
quests and inquiries are not taken ond their proper bounds nor
abused by parties to whom audience has been alowed, we quote, and
endorse, what has been said in this connexion by the Ontario Law Re-
form Commisson:

The policy of thelaw ... is clear. Theinquest is not to be
used as aforum for discovery for subsequent civil litigation nor
as an investigatory tool in criminal proceedings. Any weakening
of this policy would be ... a serious denegation of due process
of law In both civil and criminal matters.

21 Itis wethink, for the individual coroner to see to it that the
policy of the law is maintained in these respects

D. Deaths Under or Following Anaesthesia

22. Two matters arise here, one from paragraph *20 of the 1964
rerport, and another out of experience of the working of the Act over
fifteen years. The first matter concerns the circumstances in which
inquests can be dispensed with in cases of desths under or following
anaesthesia for operations. The second concerns the rights of interested
parties to indst upon the holding of an inquest in such cases. We dedl
with these matters below: the first in paragraphs 23 to 28; the sscond
in paragraphs 29 to 36.

" Report on the Coroner System in Ontario (1971), p. 100.
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23. Thelaw, asit now stands, has its sourcein the Registration of
Births, Deaths and Marriages Act, 1973, Section 24 (7) of that Act
prohibits the signing of a death certificate by a medica practitioner in
respect of the death of a person "who, in the opinion of that medical
practitioner":

(e) has died while under, or as a result of, or within a period
of twenty-four hours after the administration to him of, an
anaesthetic administered in the course of a medica, surgical
or dental operation or procedure, or an operaion or pro-
cedure of alike nature.

Subsection (8) requires such a death to be reported to the officer-in-
charge of a police station, and subsection (9) obliges that officer to
inform a coroner as soon as practicable.

24 Stion 11 (1) (f) of the Coroners Act, 1960, in like terms,
(ﬂ/es a coroner jurisdiction to conduct an inquest; athough section
11 (2 (g? (iii) gives him a discretion to digpense with that inquest
if he is "of opinion that the manner and cause of the death are suf-
ficiently disclosed”. This power of dispensation agpplies to deaths under
or following anaesthesia but not to deaths as a result of anaesthesia

25. The point of difficulty is the qudification of section 24 (7)
%a) of the Regidration of Births, Deaths and Marriages Act, 1973, by
the words "in the opinion of that medical practitioner”. If desth occurs
under or within twenty-four hours after the adminigration of the
aneesthetic there should be no opinion to be expressed. That must
aurely be a question of fact, not of opinion.

26. We think that the provison should be re-cast, %0 that its
?.?eratlon is not determined by "the opinion of that medicd prac-
itioner".

27. We have had regard to the proposds in the 1964 r%yort
that the period of twenty-four hours be extended. We are not satisfied,
however, that there is a sufficient case for dtering the law in this
respect.

28. Section 24 (7? of the Regidration of Births, Deeths and Mar-
friI es Act, 1973, would, if this recommendation is adopted, read as
olfows:

~ (7)) A medicd practitioner shdl not Sgn a certificate or
notice under subsection (2) or (6)—
in respect of the death of a person who, in the opinion
@ of that medica practitioner@ »
(i) hasdied aviolent or unnatura desth;

(i) hes died a sudden desth the cause of which is
unknown;
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(i) hes died under suspicious or unusua circum-
Sances,

(iv) has died, not having been attended by a medi-
cd practitioner within the period of thrée months
immediately before his death ; or

(v) has died as a result of the administration to him
of an anaesthetic adminigtered hi the course of
a medica, surgicd or denta operation or pro-
cedure, or an operation or procedure of a like

nature; or
(b) in respect of the death of a person who has died
while under, or within a period of twenty-four hours

after the adminigration to him of, an anaesthetic
adminigtered hi the course of a medicd, surgica or
dental operation or procedure, or an operation or
procedure of a like nature.

29. The second matter we will consder was not rased in the
1964 report. It concerns section 11 (2) (c) of the Coroners Act, 1960,
which provides that:

(c) The coroner shal not dispense with the holding of an inquest
into the manner and cause of the death of a person who
has died while under or within a period of twenty-four
hours after the adminidration to him of, but not as a
result of the administration to him of, an anaesthetic
adminigered in the course of a medical, surgicd or denta
operation or procedure, or an operation or procedure of
a like nature if within fourteen days after the desth he
IS requested by a reletive of such é)erson to hold an inquest
into die manner and cause of the desath.

This paragraph does not apply where, pursuant to
ragraph p(a)ago?p this _wbsaiigr?,p Yhe coronerr) di

with the holding of an inquest into the manner and cause

of the desth.

In this paragraph, "relativeé’ means spouse, parent,
or child Whophe?sg %?ai ned the age of twent?/-onepyeers
or where there is no %)ousa parent, or child who has
attained that age, a brother or Sster who has attained that
age.

3. There are two difficulties about the section. In the first place,
it can be =t in motion only on the initiative of a "relative’ (as de-
fined) of the deceased. And in the second place, there is a limitation
of time within which it may be used.
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~ 31 The definition of "reaive’ is very narrow indeed. One can
visudize cases in which it might cause injustice. And what if there
is no relative? A migrant, with no family in Audrdia, but living in
dose friendship with fellow migrants may die while under anaesthesa
in hospital. His friends may be concerned that the circumstances of his
death be publicl¥ investigated, but they have no locus standi to gpply
to the coroner. The true relatives of the deceased, living oversess, may
have neither the time nor the opportunity to avail themsdves of the
section. The death may be passed over without inquest, to the disstis-
faction of those principally seeking the reassurance of apublic inquiry.

32 As the lav now gands, cases like this may readily be
imagined. While we are concerned that the section should not be so
enlarged that vexatious requests for inquests are encouraged, we think
that it should be open to a party establishing a reasonable interest hi
the case to be at liberty to invokethe section.

33. In our view requests under the section should be able to
be made not only by "a relative of such person”, but dso by any
person who has, in the opinion of the coroner, a sufficient interest in
the circumstances of thedeath in question.

34. Requests under the section must be made within fourteen
days after the death. We think the limitation too redtrictive. Mogt
relatives are likely, in such cases, to be, to some extent, in a sate of
shock or distraction. They have many immediate problems on their
minds in re-ordering their lives after the bereavement, quite asde from
the burden of didress they may suffer. It is hardly likely that their first
move will be to seek out a copy of the Coroners Act to establish that
they have fourteen days to request that an inquest be held. It may not
occur to them that thereis an immediate need to seek legd advice.

- 35. We think that, athough the price to be pad is the deay of
certification of desth in most cases of this kind, it would be better to
give more flexibility so that injustice would be prevented in the minority
of cases. We think that the matter should be sufficiently digposed of by
extending the time for making application from fourteen to twenty-eight
days after date of death.

11 (3 (0) ey bemaeneniiy Pt over therEioetl the posailiy

C) may bein ently over, thereisill the possibili
of obtaining relief by seeking an order of the Supreme Court under
section 37 of the Act.

37. As amatter incidenta to these proposals, we recommend that
the definition of "relaive’ in the paragraph under review be amended
to read, where materia, "or child who has attained the age of eighteen
years' instead of . . . the age of twenty-one years'. That accordswith
the law now prevailing as to the age of legd respongbility, and the
definition should, we think, take account of that postion (see, for
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example, the definition of "relative’ in section 23 (5) of the Registra-
tion of Births, Degths and Marriages Act, 1973). an amendment
would adso have force for the purpose of sections 14 and 33A of the
Coroners Act, 1960.

E. Proof of Death (1964 report paragraph *22)

~ 38 From time to time disastrous accidents happen in which many
lives are log.  Inquests concerning them tend to be delayed, sometimes
extensvely, because of time taken to identify bodies and to alow
technicd evidence to be gathered and other inquiries to be conducted
before inquest.

39. In such cases there can be grest inconvenience and distress to
reletives because certification of desth cannot be made, and grants of
representation of the deceased's estate and realization of assets may
be obstructed or delayed.

40. That problem is shared adso by redives or beneficiaries of
those whose inquests are delayed for other reasons. We understand,
for ingtance, from the Registrar-General that there are dill nearly
thirty inquests, outstanding from the year 1973 done, in which certifica:
tion of death cannot yet be made.

41 In dl such cases it should be possble for the coroner, as
00N as he can entertain evidence from which accurate ﬁamculars may
be obtained of a deceasad person's identity, and of the date, place
and cause of his death, to proceed with a hearing. The particulars
90 obtained could then be notified under section 25 of the Registration
of Births, Deaths and Marriages Act, 1973, the inquest being adjourned
until any outstanding evidence was able to be recaived.

42. In may happen that, in such a casg the particulars first given
of the cause of “death will require revison in the light of the ultimate
finding. What at the outset seemed to be an accidenta death may,
after detalled mguwy, turn out to have been suicide. It is not likely
that there would be many cases needing revison. They would be
atended to ctJ)R/ the Registrar-Generdl as corrections made pursuant to
sction 35 of the Regidration of Births, Deaths and Marriages Act,

43. We recommend that there be inserted in section 25 of the
Regigration of Births, Deaths and Marriages Act, 1973, a new sub-
section (1A) asfollows:

~ (1A) Where in the course of an inquest concerning the
circumstances of the desth of a person it appears to the coroner,
upon such evidence as he congders to be sufficient—
(a) that he can determine the identity of, and date, place
and cause of death of, the deceased person; and

(b) that there will be delay in concluding the inquest or
inquiry,
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the coroner may, for the purpose of enabling registration of the
degth to be efféected or completed, make the determination and
notify in writing a locd registrar of the paticulars of the
determination.

F. MégtelFanethes rest, the 1964 report generdly spesks for itsdf and

44, For the rest, the 1964 report generally speaks for itself and
does not require Ieglsiatlve attention.

45, Findings of suicde are dedlt with bdow (paragraphs 71-79
and APpendn_( D). It follows from what we say there that no amend-
ment t0 section 29 (3) of the Coroners Act,” 1960, as proposed in
paragraph *23 of the 1964 report is necessary or warranted.

Il OTHER MATTERS
A. Magisterial Inquiries

46. Section 11 of the Coroners Act, 1960, makes it a condition
Brecedent to the holding of an inquest that the coroner be informed
y a member of the police force of the death of any person "whose
body is lying within the State of New South Waes'.

47. That section is plain enough when a body is found. But in
some casss, athough death might be presumed (as, for indance, from
the evidence of witnesses who saw a fisherman washed from rocks)
the body cannot be discovered, or may be in an advanced date
decomposition or unable to be disnterred.  The common law had a
settled practice by at least Elizabethan times that such matters should
not proceed before a coroner.. He had to St super visum corporis and,
with his Jl(erfy where appropriate, he satisfied himself, by inspection, of
the cause of death.” Without a body, the manner and cause of death
could ill be inquired into, but by the taking of evidence before justices,
or, as the procedure has been cdled in this State, a magiteria inquiry

48 InFoxley's Case it was dated: "if one be felo de se, and cast
into the sea, or conveyed or buried in 0 secret a manner that the
coroner cannot have the view of the body, ano_lugy consequence he
cannot inquire of it ... the justices of judices of oyer and
terminer, and dl others who have power and authority to inquire of
felonies, may take a presentment of It, for it is felony".™ The common
law continuéd to be developed along those lines in a series of seven-
teenth century cases of which we herérefer only to some examples

¢ Ex parte Brady; Re Oram (1935) 52 W.N. (N&W.) 109 a 111
9 There is further commentary on the historical development of magisterial
inquiries in R. v. Registrar-Genefal; Ex parte Lange []BS&mV.L.R. 457a 47-50
(per Fullagar, 1.) and other authorities there cited.

Y5Co. Rep. 109aa 110b[77E.R. 224)].
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49. In an entry in Rolle's Reports it is sad:

Nota per Coke, 9 home soie mist in ewe & son corps
ne poet estre trove per que ced ne poet estre present devant le
coroner quel remedie serra a faire son biens destre forfet, ad
estre rule—que sarra present & trove devant les justices del'
peace, & donque son biens serra forfe.

That was cited in Case 556 (1676) in Freeman's Reports as authority

for t_hgof)ro tion: "where the body cannot be found, thaf,it may be
inquir before the justices of peace in their sessons'.

50. There had been other authority on the point over the severd

ﬁre(;eding years. In R. v. Parker a coroner's inquest was quashed for

a(\j/mgd proceeded on erroneous legd grounds and a new inquest was
ordered:

But then it was moved what should be done in this case,
for the party being dead and buried for two years there could
be no other view [of the body] in this case.” Et per Curiam,
that may be supplied by commission of inquiry; or the justices,
of the peace, or of assize, may inquire of it without commisson

Shortly afterwards the same concluson was reached in R. v. Aldenham
where "the inquest was quashed for want of the word murdravit. And
a new jinquisition was appointed to be teken before judices of the

51 The effect of the common law is stated in a number of secon-
dary sources of which a few illugtrations will suffice. In Hawkins Pleas
of the Crown it issad:

~And such _int%uisitions ought to be by the coroner super
visum corpora, if the body can be found ... But if the body
cannot be found <o that the coroner, who has authority onI%/
super visum corporis, cannot proceed, the inquiry may be dy
judtices of the peace, who by their commisson have a gener
power to inquire of al feonies.

id 52. In Sewdl's A Treatise on the Law of Coroner it is Smilarly
sad: .

~ Where the body cannot be found, or is s putrefied ‘thet a
view would be of no service, the Coroner without a specid
commission cannot take the inquest; but in such casss it shall
be taken by justices of the peece, or other justices authorized by
the testimony of witnesses

1417 Coroner", 1 Rolle 217 [81 E.R. 443].

21 Freeman 419 [89 ER. 317].

132 Lev. 141 [83 ER. 488]; ds0 reported in 3 Keble 489 [84 E.R. 837].
M2 Lev. 152 [83 ER. 494].

5 8th ed. (1824) Val. 1, p. 79.

16(1843) p. 156.

p 95783—2
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53. Again, in an edition of Jervis Coroners Acts it gopears that:

So essntid is the view to the vdidity of 'the inquisition,
that if the body be not found, or have lain o long before the
view, that no information can be obtained from the ingpection
of it, or if there be danger of infection by digging it up, the
inquest ought not to be taken by the coroner, unless he have a
goecid commisson for that purpose: but as the proceeding
before the coroner is one only of severd, gpplication should be
made in such cases to the magidirates, or justices authorized to
inquire of felonies, etc., who, without viewing the body, may
take the inquest by the testimony of witnesses

54. The expresson "magisteria inquiry” is not used in the com-
mon law md_godFeas not to have been used in New South Wales much
before the middle of the nineteenth century. R, H. Mathews, in his
Handbook to Magisterial Inquiries and Coroners' Inquests in New South
Wales wrote that:

~In this_CoIonK/Ino_qoepid Statute has been passed authoriz-
ing the holding of Magigteria Inquiries into the cause of death of
any person, or regulating the procedure therest, but an implied
authority is given by 'the Medicd Witnesses Act, 1 Vic. No. 3,
to which practicd effect is given by a notice which appeared in
the Government Gazette, No. 22, page 300, of 18th March,
1845, This notice is dated 15th March, 1845, and after defining
the limits within which Coroners should exerdse their jurisdic-
tion, states as follows. "In police digtricts in which there may be
no Coroners, the inquiries Into the causes of any sudden desths
which may happen within the same are to be conducted by the
Police Magﬂstrate,_lf there be one, or if not, by any Justice of the
Peace of the digtrict, under the powers granted by the Act of the
Governor and Council, 1 Victoria No. 3.

55. Fragments of evidence give a clue to the development of the
magisterid inquiry hi New South Waes In 1862, Attorney Generd
Hargrave wrote an advice in which he referred to "the yecent increase
of 'Magisterial Inquiries in lieu of ‘Coroners Inquests ", "Magigerid
inquiry” appears in the fourth (1881) edition of Wilkinson's Australian
Magistrate, though not in earlier editions. It is there sad:

Magisterial inquiries, when to be held: These inquiries
should only be instituted, where the locd Coroner is unable
to hold an’inquest, as where the body cannot be found.®

17 6th ed. (1898) p. 28.
13 (Sydney 1890), p. 9.
uoted in T. E. MacNevin, Manual for Coroners and Magistrates in New
South e A & (Saney 1808 P J
DAt p. 1%
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56. The r\)/loint was elaborated upon in MacNevin's Manual for

Coroners and Magistrates in New South Wales where there is a chapter

"Magigterid Inquiries before Justices of the Peace in cases of Death".
The chapter states that:

A magigterid inquiry should only be held when the loca

Coroner is unavoidably absent, or is unable from some sufficient

cause to hold the usual and proper inquest, or in those digtricts

in which there is no Coroner appointed, or where the body has

lan 0 long that no information can be obtained from an

ingpection of it, or is S0 decomposed that a view would be of

no service and the Coroner cannot, therefore, hold the inquest,

and such inquiries are to be conducted, if possble by the Pdlice

Magigyate (if there be one), or, if not, by any Justice of the

57. In the long title to the Coroners Act, 1893, the expresson
"Magiderid Inquiries’ was used, but in section 7 and following sections
such inquiries were referred to in the traditional terms: "any inquiry
_k% ajudtice or justices of thgdp%ce touching the death of any person”.
The Coroners Act, 1912, made some passing references to magisterid
inquiries but did not regulate them in any way. In particular, section 4
of that Act provided:

Every gsipendiary or police magistrate shdl, by virtue of his
office, have the powers and duties of a coroner in al parts of
the State, except the metropolitan police district:

Provided that nothing herein contained shdl affect any
jurisdiction conferred on any such m?istrate by any commis-
son of the Crown issued to him or the power or jurisdiction
of any such magidtrate to hold magisteria inquiries.

58. In New South Wales the logicd digtinction between a coroner's
inquest held super visum carports and a magisteria inquiry without
view of the body has been destroyed by the Coroners Act, 1960. The
coroner's exemption from having to view the body, conferred by section
15, got rid of the lagt link with that ancient practice by which the
coroner, in effect, made his finding from his own ingpection.

59. But whereas the Act specifies with some particularity what is
a coroner's inquest and how and when it should be held, it is Slent
about magisteria inquiries except broadly to define™ and otherwise refer
to them. Apart from the existence of a body, the only difference between
the procedures of an inquest and of a magisteria inquiry is that ajury
may be requested or required at an inquest,” whereas 1o jury is im-
‘panelled at amagigterid inquiry. In the case of inquests and magigterid
inquiries dike "the rules of procedure and evidence applicabélf to
proceedings before a court of lav" do not have to be observed.

2 3rd ed. (Sydney 1895), p. 71-72
Zgectiond.
= Sedfion 14

Section 18,
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60. It is surey, an anomaly that one need go no further than the
Act to ascertain the rules relating to coroners (it has been described
by McClemens, J,, as being in that connexion “a code in subdtitution
for the sysem which existed theretofor((ag, _wheress the rules con-
cerning magisterial inquiries have to be edablished from the common
law, usudly of great antiquity.

61. Magigteria inquiries may be innocuous enough not to warrant
their displacement. But they do countenance the posshility that a
legally unqualified justice of the peace might till exercise jurisdiction
in lieu of a coroner in some country areas, a posshility that seems
contrary to the ;gmt of the modern legidation and to present standards
in the administration of justice.

. 62. We think that it would be a practical course to invest coroners
with jurisdiction under the Coroners Act to ded with cases where a
body has been destroyed or is irrecoverable. A precedent for such
I%Ziglation is 19 be found in section 18 of the Coroners Amendment Act
: (U.K.).™ It has been adopted, with some changes, in section 8

of the Coroners Act 1951 (New Zealand), in section 9 of the Coroners
Act 1958-1972 (Queendand), and in section 10A of the Coroners Act
1958 (Victoria).

63. The Queendand legidation is in the following terms:

Where a coroner has reason to believe that a death has
occurred in such circumstances that an inquest into the desth
ought to be held and, because the body has been destroyed or
cannot be recovered, the inquest cannot be held except by
virtue of the provisions of this section, he may report the facts
to the Under Secretary, and the Minister may, if he consders
it desrable 0 to do, direct the inquest to be held, and the
inquest shal be held forthwith upon receipt of the direction
by the coroner making the report or by such other coroner as
the Minister may direct, and the provisions of this Act shl,
with and subject to al necessary adaptations, apply to every
such inquest.

~64. We propose that a provison along smilar lines be adopted as
section 11A of the Coroners Act, 1960, dl reference to magisterial
inquiries being deleted from that Act and from the Regidtration of
Births, Deaths and Marriages Act, 1973. Our proposals are set out in
legidative language in the draft Bill forming Appendix E to this report
(see section 3 (d)).

% Ex parte Minister of Justice; Re Malcolm [1965] N.SW.R. 1538 at 160L

® See dso Report of the Committee on Death Certification and Coroners
(the "Brodrick Report™"), (Cmnd. 4810), London 1971, p. 148-149.
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B. Deaths Outside New South Wales

65. We are concerned here with \K/robl ems that arise where a

son who had a nexuswith New South Waesismissing and is believed
0 have died outsde the State. In this event, the Coroners Act, 1960,
does not permit the circumstances of the death to be investigated unless
the body is recovered and is brought to a place within the State. We
think the Act to be defective on this account.

. 66. A dtuation of this kind was examined by a magigteria inquiry
held in June 1974, the papers of which have been made available to us
by the Department of the Attorney Generd and of Justice. The facts
in that case were that a light plane was chartered on the south coadt of
New South Wdes to make a day's busness trip to Victoria The
business was not completed until late in the afternoon by which time
light and weather conditions were ra_pldI%/_ deteriorating. The pilot
resolved regardless to return home with his passenger. An aircraft
answering the description of his plane was seen or heard at points a
the return path. However, the pilot logt hisway in cloud, and ran out
fuel. From radio sgnas receved it was presumed that the aircraft
crashed into the sea about thirty miles from the coast of New South
Wales. Nether the wreckage nor bodies were recovered.

~ 67. A magigerid inquiry was requested by relatives of the missing
pilot and passenger and, athough held pro forma, the magistrate was
condrained to find that he had no jurisdiction, there being no body
within 'the jurisdiction.

~ 68 In our view, a coroner should have jurisdiction to hold an
inquest in some cases of extraterritorial deeths, whether or not the
body is lying in New South Wales or elsawhere or has been destroyed.
The cases we have in mind are those inyolving the desths of persons
having a territorial_nexus with this State”” The territoria nexus neces-
sary to invoke jurisdiction should, we think, be ordinary resdence in
New South Wales at the time of death, or death in the course of a
journey to or from some place in New South Wales, or that the deceased
person was last on land a some place in New South Wales.

69. Where, however, events occurring outsde the State r_night be
made the subject of investigation within the State, we think it right that
adecison to make the investigation should be taken by government, not
by a coroner. Matters that mg%/ possbly affect reations with other

aces and property should be referred to government for decison. We
propose therefore that any decison to hold an inquest concerning an
extra-territorid death should be made by the Minigter.

70. Our pro&?osal is set out in the suggested new section 11c  of the
Coroners Act, 1960 (see section 3 (d) of Appendix E to this report).
A consequentid amendment of the Registration of Births, Deaths and
Marriages Act, 1973, is st out in section 6 (@) (i) of Appendix E.

%" See generdly, Law Reform Commisson (N.SW.) Working Paper on
Legislative Powers pp. 74—88.
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C. Suicide

71. Section 3 (5) of the Coroners Act, 1960, provides that: "The
rg)ed of an%_ enactment by this Act shal not revive the verdict of
feo de &€'. The verdict of Tdo de se had been "abolished” in 1876 by
39Vic.No. 22s 1.%

72, Until that verdict wes abolished, felo de se was the proper -
verdict where it was found ‘thet the decessed, being "of the age of
discretion, and compos mentis' voluntarily had killed himsdlf.® A
matter which has been of some concern to coroners is whether it is
open to them to find that the deceased "committed suicide” or "suicided”
or to make the like finding by other words which include the word
"suicide’. Is such afinding of "suicde' the same verdict as that other-
wise expressed by the verdict of felo de s? We condder that it is We
State our reasons in Appendix D. A finding of "suidde" is not open to
acoroner.

~ 73, How, it may be asked, can a coroner dischgjge 'his duty to
find the manner and cause of desth if he is precuded from _fmdmg)
"suicide’ notwithstanding that ‘the deceased ddliberately killed 'himself*
The answer is that the abolition of the finding of "suicide” (that is, the
verdict of "felo de s€') does not preclude the coroner from ascertaining
the facts and stating them. What 1t precludes 'him from doing is drawing
and sating the lega_conclusion that the facts so found conditute the
crime of "suicide’.” Thus he may find that the deceased died from (a
named? poison which he administered to himsaf with intent to take his
own life. All that the coroner is \oreduded from doing is going on to
express what, in most cases would be the correct legd conclusion—
namely that the deceased committed "suicde'.

74. We do not see that abdlition of the finding of "suidde’
presents any problems for coroners.

75, But is there any justification for precluding a coroner from
making a finding of "suidde' even ‘though he is not precluded from
finding dl the facts from which, i ly, the legd concluson is that
the deceased did commit suicide? We consider that there is justification.
There are two grounds.

% The section ggovided: "From and after the passing of this Act the verdict
of felo de se shdll and the same is hereby abolished. "Provided that nothing in
this Act contained shal affect the lawv with r to atempts to commit
suicide" The Coroners Act, 1898, a consolidating Act, re-enacted this section as
sction 8 of that Act. The Coroners Act, 1898, was r ed by the Coroners
Act, 1912, which dso was a consolidating_Act. Section 19 of that Act provided:
"The verdict of felo de se is abolished." " The Coroners Act, 1912, was repeded
by the Coroners Act, 1960.

4iPleas of the Crown, Dogherty's ed. (London 1800) Val. 1 Ch. XXXI,
p. .

1t would not be the correct lega conclusion in &l cases. For example,
"suicide” would not be the proper finding if the deceased was insane.
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76. The first is that the hurt which people sustain when someone
dose to them takes his own life is often grievous and the law should
be astute not to add to it unnecessarily. For many people the word
"suicide” is asociated with mora guilt. There are those who would
be more pained by the public finding of "suicide" and the recording of
that finding for the purposes of the death certificate than they would
be of the public finding and recording of the relevant facts—such as
that "the deceased died Trom [a named] poison which was salf-adminis-
tered”. It would be presumptuous of the law to say that, if there is no
rational diginction between these findings, these people are not to
be spared from the greater pain. In many cases, moreover, there will be
a rational digtinction because the findings of the coroner may not be
such that the inference of "suidde' is inescapable For example, the
coroner may not have made any finding as to the sanity of the deceased
a the relevant time; or he may have found that the deceased was in
a "depressed dtate of mind"®, leaving it equivocal whether the decessed
was sufficiently sane at the time to have committed "suicide’. This
may be important. For many people insanity removes the moral guilt
from ge_aath by ongs own hand: just as in law it takes away the
crimindity.

~77. The second ground is that, in New South Wales, suicide ill
is a crime. This State has not followed the United Kingdom in pro-
viding that suicide no longer is a aime™ Since the Coroners Act,
1960, it is not any part of the functions of a coroner to find that a
person is guilty of acrime. ,

78. We do not condder that the Act should be amended to permit
a coroner to find that the deceased committed suicide

~79. Section 29 (1) of the Act requires the coroner to "sd forth in
writing his ... findings'. Subsection (3) provides that the "writing
... hdl not indicate or in any way suggest that any person is guilty
of any indictable offence”. These provisions do not preclude a coroner
from ‘making findings which suggest, or indeed make inescapable, the
concluson that the deceased suicided. The deceased cannot be in-
dicted for the crime. In the context of the Act, particularly section 28,
it is dear that the provisons are not directed to crimina conduct in
respect of which there is no person who can be indicted.

D. Discretion to Resume Inquest or Inquiry

80. Section 28 of the Coroners Act, 1960, provides by its first
two subsections for the adjournment sine die of inquests or inquiries
in cases where a person is charged with an indictable offence, it being
in issue whether that person caused a death or fire the subject of the
inquest or inquiry, or where the inquest or inquiry itsdf establishes a
prima facie case againg that person.

SlalicideAct, 1961 (U.K.).
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81 Subsection (3) of section 28 gives a discretion to the coroner
to resume the adjourned inquest or Inquiry in circumstances there
specified. The discretion is absolute and, in our view, needs modifica-
tion. v

/82 In Bilbao v. Farquhar * the Court of Apped considered an
application for an order in the nature of mandamus brought againgt a
coroner by the nearest of kin of a decessed person whose death had
been the subject of an inquest, The inquest was adjourned when a
charge of murder was laid against certain parties, but they were not
committed for trid. The gpplicant sought to reopen the mqg&st, but the
coroner declined to exercise his discretion under section 28 (3). The
Court of Appeal, while congdering that the refusal to reopen the inquest
was objectionable, found itsdf unable to override the discretion.

83. According to Hutley, JA., in Bilbao's Case:

~Just because [the coroner's] discretion is S0 absolute that
this Court is not entitled by order to overbear his will, it is
important that, in exercigng his discretion to determine what
he should do, he has regard only to those factors which it is
appropriate for him to have. He cannot be compelled to hold
an inquest, but his consderation of whether he will resume
an inquest can be subject to the superintendence of this Court
to ensure that he only hgs regard to relevant considerations and
does not disregard them.

84. His Honour went on to demondtrate that the coroner "con-
gructively declined a jurisdiction he should have exercised” and that,
athough the issue of a mandamus would necessarily be futile, there was
"sufficient evidence of misgpplication of principle to justify an order
that _he should reconsider, the application ... to resume the coronia

inquiry according to law".

85. Bowen, JA., inthe same case, obsarved that:

In deciding whether to resume an inquest under s. 28
(3), the coroner has to consider whether the manner and cause
of death has been established in the course of the committel
Proceedi ngs or the trial. If_th?/ have, there is no need to resume.
f they have not, then his duty under s 11 is ill operdive.
As | have sad, s 11 is expressed to be "subject to" the Act.
Accordingly this duty does not override the discretion con-
ferred by S 28 (3). 1t is not absolute. But this is the matter,
which in exercisng his discretion, he must have hi the fore-
front of his consderation. The purposes underlylré? coronia
inquiries; the satisfaction of the legitimate concern of relatives,

#11974] 1 NSW.LR. 377.
#®|d.,, a 381
84 4% 385,
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the concern of the public in the proper administration of institu-
tions, gaols and the care of persons in custody and the like are
dl matters for consideration. Matters of public as wel as
private interest, including the postion of discharged or acquitted
persons, are matters proper for consideraion. If a coroner,
upon a proper condaeration of dl these matters, comes to
the conclusion that the resumption of an inquest would be futile
or a wadte of time, that is in effect, that the duty laid dow_n.g
S 11 could not be usefully undertaken, he would be justifi

in refusing to resume the inquest.

In the present case the defendant did not in his reasons
for judgment say that it would be futile or a waste of time
to resume the inquest. He expressed three reasons for not
resuming . . . But reading his reasons for judgment, | am driven
Ejo the copclusion that he has not applied correct principles hi

oing 0.

86. Hardie, JA., concurred with the other two members of the
Bench yet, notwithstanding the expressons of doubt about the propriety
of the exercise of discretion, and the invitation to the coroner to re-
consder his refusal to resume, the coroner adhered to his decison. We
gPprehend that the public may feel some uneasiness about a discretion

S0 absolute a nature that a Coroner may disregard the consdered view
of the Court of Appeal that his discretion has exercised wrongly.

~87. In olden times the King's Court had more than a supervisory
jurisdiction over coroners. It was, according to Sanlack's Case in the
reign of Charles 11, "supream coroner throughout England”.* We think
it gppropriate that, in New South Wales, the Supreme Court should
exercse like powers of oversight and review.

88. With dight amendment, section 37 of the Coroners Act, 1960,
would make the powers specific. We propose that the section operate
in its broadest terms, the need for application by, or under the authority
of, the Minister being dropped, and the Court's authority being extended
to ordering that an inquest or inquiry be held or resumed.

- 89. In our view, the public interest is well served if a court with
the independence and impartidity of the Supreme Court is empowered,
in effect, to direct that a public examination be held into the thorough-
ness or o;lhefr_wise of an officia invedtigation of violent or unusua death
or unusual fire.

®1d., at 388, 389.

% 1 Vent. 181 e[as E.R. 123]. Cf. the statement of Glaln, CJ, in Barclee's
Case 8(2165%): "Chief Justice d' Angletter est Ch' Coroner de tout Angleter”, 2 Sid.
101 [82 E.R. 1279 at 1280]. For the court's supervisory power under the writ ad
melium_inquirendum, now superseded in England and, presumably, Superseded
in this State by section 37 of the Coroners Act, 1960, see Jowitt, The Dictionary
of English Law, p. 52-53; Jervis On Coroners 6th ed. (1898) p. 55; Ex parte
Routledge (1943) 60 W-N. (N.SW.) 184.
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0. In this context, we note the words in paragraph *2 of the
1964 report—

".. . thereis areal and proper demand for the investigation
of deaths under certain circumstances, and we instance the
desths of persons in police custody, in gaols and in some cases
in hospitals. This is so because there is felt to be arisk of the
facts relating to such deaths being suppressed. In such cases ...
the coroner is usually asssted, not by the police but by counsdl
briefed by the Crown ..."

- 9L As we see it, counsd briefed by the Crown should aways
assg coroners in inquests concerning deéths in police custody or In
8_aols ~This should not be a usual practice subject to change at the

iscretion of a public official but an invariable practice. To us, in these
cases, public disquiet will be quelled only where a person who is seen to
be independent and {Srg)%gtlal takes part 1n both the pre-inquest inquiries
and in the inquest itsdlf.

E. Dispensing with Inquests

92. Section 11 (2) of the Coroners Act, 1960, states the circum-
stances in which a coroner may djspense with an inquest. We are here
concerned with its paragraph (b)®™ which provides that:

Where after consideration of any information in his
son relating to the death, of which he has been informed under
subsection one of this section, of a person who—

(1) has died, and in respect of whom a medica practi-
gggﬁr]_ has not given a certificate as to the cause of

(if) has died, not having been attended by a medica prac-
titioner within the period of three months immediately
before his death; or

(i) has died while under or within a period of twenty-four
hours after the administration to him of, but not as a
result of the administration to him of, an anaesthetic
administered in the course of a medicd, surgica or
dental operation or procedure, or an operation or
procedure of a like nature,

the coroner is of opinion that the manner and cause of the death
are sufficiently disclosed, he may, subject to paragraph (c) of
this subsection [relative's right to request inquest], dispense with
the holding of an inquest into the manner and cause of the
death of such person.

Al ¥ Our inquiries show that in recent years police officers asist coroners in
casss

®We have commented on section 11 (2) (c) in paragraphs 29-37 above.
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- 93. The subsection seems to us to be more redrictive than is
desrable. Over the past few years, dtatistics from the City Coroner's
Court (Sydney) have demonstiated,® in broad terms, that two of every
three inquests into desths are dispensed with. Yet, even with that
relaxation, there are so many hearings that extended delays are com-
mon. We do not, of course,” propose that a wider dispensing power be
given merelr)]/ to enable arrears to be swept under a carpet. But we are
persuaded that too many cases are brought to a hearing when it is
obvious, dike to the coroner and interested parties, that no useful
purpose can be served by the inquest.

94. The matter came smilarly under review in England by the
Committee on Desth Certification and Corgpers (the "Brodrick Com-
mittee") which published its report in 1971.™ The conclusion resched
by the Committee, in the presently materia respect, was that:

The requirement that an inquest should invariably be held
on dl "vident or unnatural" deaths has meant that some in-
quests are now held which, in view of a number of our witnesses,
sarve little purpose, Severd witnesses suggested that a coroner

d have power to dispense with an inquest in certain casss
The British Medicd Association, for example, suggested that the
power to digpense should be extended to "Smple accident cases'
and the Police Federation made a similar suggestion in respect
of "cas=s where the verdict is a mere formdity”. The suggestions
of other witnesses varied from a proposd that the coroner should
have virtualy a complete discretion to one that he should have
no discretion at al. Our own concluson, basad on 'the evidence
submitted to us and on a priori grounds Is that the existing law
is too inflexible in 'that it requires the coroner to hold an inquest
on a number of occasons hi which there seems to be no reason
in the public interest for doing 0. Clear cases of slicide, some
deeths of dderly persons following falls a home and certain road

® The following figures have been furnished to us by the City Coroner:

Inquests Inquests

Year Inquests Held Di Inqu&s_ts Held Di ed

(Death) | with' (Death) (Fire) with (Rre)
190 .. .. 827 1643 8 477
1971 e e 930 1893 9 548
1972 .. . 1205 2565 8 956
1973 .. . 1368 2768 16 934
1974 .. .. nr7 2965 10 s

“°Cmnd. 4810. Cf. report of the Wright Committee (1936) Cmnd. 5070,
Chapter 1X.



28

accident deaths are most often quoted as examples of unneces:
sary inquests, but examples can be found within each of the
categories of degth in which an inquest is mandatory. We are
sdidied that the only way to improve the Stuation is to give
to the coroner what will be virtually a complete discretion &s to
whether or not he should hold an inquest.

~ 95, The Committee went on to eaborate upon their recommenda-
tion, proposing that there be three exceptions to the coroner's discretion.
In these cases the holding of an inquest would be mandatory:

(a) deaths from suspected homicide
(b) deaths of persons deprived of their liberty by sodety, and
(c) desths of persons whose bodies are unidentified.”

With some adaptation, we think that this assessment and recommenda-
tion could well gpply in New South Wales.

96. Inmogt r Swe are digoosad to adopt the extended reasons
published by the Committee in support of their proposals and an
extract of that portion of the Committee's Report forms Annexure C
to this report.

97. We note that very wide .powers of digpenang with inquests
have been conferred on cgrr)g/)ners in %e Audtrdian Strldges and inquw
Zedand. In South Audrdia, the Coroners Act, 1935, was an early
ingdance. Its section 11, not expresdy re-enacted by the Coroners Adt,
1975 (S.A.), was as follows:

(1) Where, after conddering any information as to any
desth or fire, the coroner deems an inquest unneoe$a'¥], he shaft
forward to the Attorney-Generd a notice stating that he deemed
an inquest unnecessary, and the reason for coming to that
opinion.

(2 Nothing in this section shdl be deemed to give any
discretion to a coroner to hold an inquest or not where pursuant
to any law the coroner is required to hold an inquest.

“L At p. 157-158, par. 1408. In commentary on the report, Thurston, a
London coroner and author of learned works on the law relating to coroner
remarked that: "most coroners will welcome these proposds, for little is gaine
by sitting in public on deaths from smple fals, acoholism, pneumoconioss,
Liggl uted suicides and some road accidents’, Justice of the Peace (1971) Val.

“2|f our recommendations concerning suicide (paragraphs 71-73 above are
adopted, cases of suicide will not fall into this caegory of mandatory inquest.

43Cmnd. 4810, p. 158, para. 14.10.
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938. Sadtion 6 of the Coroners Act 1951 (New Zedland) makes
the following provison:

(1) Where any sudden desth of which ‘the cause is un-
known is reported to a Coroner and he is of opinion that further
incll)J(iaries or a post mortem examination may prove an inquest
to be unnecessary, he may direct any inquiries he thinks proper
to be made and may authorize any registered medica practitioner
to hold a post mortem examination of the body and to report
the result thereof to him in writing.

(2) Where the Coroner, as a result of the post mortem
examingion or of inquiries made by him, is satisfied that the
death was due to natural causes and did not take place in such
place or in such circumstances as to necesstate the holding of
an inquest in accordance with the requirements of any enact-
ment, he may decide not to hold an inquest.

(3) If, in accordance with this section, a Coroner decides
not to hold an inquest he shdl, in the prescribed form, notify
the Secretary for Justice of his decison.

99. Part of section 16 of the Coroners Act 1958-1972 (Queens-
land) may aso be noticed here. Where materid it provides that:

(1) (& ... where ‘the coroner as aresult of his inquiry,
whether with or without a post mortem examination, or of an
inquiry made pursuant to any other Act by any other person,
is satisfied—

(i) That the desth was due to natural causes and did not

occur in such place or in such circumstances as to
require ‘the holding of an inquest; or

(i) That no good purpose will be served by the holding
of an inquest,

then, in the case set forth in subparagraph (i) aforesaid, he may

" dedde, and in the case st forth in subparagraph (|L|} aforesaid,
he may recommend to and for the decison of the Under Secre-
tary, that the holding of an inquest is unnecessary.

(b) Upon receipt from a coroner of a recommenda
tion made under paragraph (a) of this subsection, the Under
Secretary may decide, with or without further inquiry for that
purpose, that the holding of an inquest is unnecessary . . .

(4) Nothing in this Act shal be read as relieving a coroner
from the obligation of holding an inquest into a death where
pursuant to any other Act the coroner is required to hold an

- Inquest, or where under the provisions of this Act the Minister
has directed that an inquest be held by him.
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(5) Notwithstanding that the coroner or the Under Secre-
tary has decided under this section that the holding of an inquest
is unnecessary, the Minister may direct that an inquest be held
and the coroner 0 directed shd| forthwith comply with that
direction and proceed to hold an inquest.

100. We are not persuaded that enacting a transcript of any of
these Australasian precedents would meet fully .the objects we have in
mind. And we think that the proposas of the Brodrick Committee are
in some respects superior to these precedents. But we draw attention
to what has been done esewhere bec it lends weight to our sug-
gedtion that the exiding powers of digpensation in this State are too
narrow.

101 If recommendations aong the lines of the pertinent part of
the Brodrick Committee Report are adopted here it will be necessary
that some safe_?ua_rds apply againg the abuse of a coroner's discretion
to dispense with inquests.” There is already a powerful safeguard in
section 37 (1) of the Act whereunder the Supreme Court may order
an inquest to be hed.

- 102 Interested parties would be in a better position to assess the
dedrability or otherwise of seeking the Supreme Court's intervention
under that section if they had access to a coroner's reasons for dispens-
ing with an inquest. ere should, we think, be legidative provison
for the coroner's reasons to be made public on request. Any interested
Party dissatisfied with the decison and the reasons supporting it could
hen apply to the Court under section 37 (1).

103. The proposals of the Brodrick Committee have not been
reduced to legidative language, but we set out our su %eﬂed amendment
in Appendix E to this report (see section 3 (d) and the proposed new
section 11B (4) of the Act).

F. Deaths of Elderly Persons After Accident
104. Section 24 (7) of the Regidration of Births, Degths and
Marriages Act, 1973, provides that a medicd practitioner shdl not
Sgn a cetificate or notice of death in respect of the death of a person:
who, in the opinion of that medica practitioner—

(@) has died a violent or unnatural death;

(b) has died a sudden death the cause of which is unknown;

(c) has died under suspicious or unusual circumstances,

(d) has died, not having been attended by a medicd practi-
tioner within the period of three months immediately
before his death; or
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(e) has died while under, or as a result of, or within a period
of twenty-four hours after the administration to him of, an
anaesthetic administered in the course of amedicd, surgica
or dental operation or procedure, or an operation or
procedure of a like nature.

105, A problem arises here in some cases of dderly persons who
die after confinement to bed following serious falls. It is a question
whether the cause of death, often pneumonia, can be sad to be s
related to the injury sustained in falllgg as to render the desth "violent
or unnatural”. "The question is a medical one.

106. The exigence of the problem has long been recognized.
It was sad in 1958 in Thurston's Coroner's Practice that:

~Latitude is possble [in the case] of the fractured femur
in the old person. Such injuries are’ common and result from
trips and falls in the aged. ~ If they directly lead to desth the
legd nature of the incident is clearly acCidental. However,
frequently the decline which follows die fracture is ascribable
to natural disease. Opinion must play a very large part in any
gﬂven case. Generdly speaking, the longer the period between
the fracture and deeth, the less is the likelihood of an
accidental cause . . . Excessve zed in making inquiry into
smple fdls in the gged serves no useful purpose and is not in
the public interest.

107. In practice, the matter sill ceuses difficulty in New South
Waes™ It is because of the problem of causation. According to
McClemens, J, that problem "has bedevilled philosophers for centuries
and will do o in the future. If a man is knocked down by a car and
the injury to his system is such that it causes heart failure, does he die
from injury or from heart fallure? If a senile person who has been
anking for weeks sl_owl¥|_ into_desth contrects a termina  pneumonia
and that actually carries him off, does he die of senile degeneration or
or does he die of termina pneumonia?’

108. It is not surprising that, if any element of doubt occurs
about causation of the desth of an elderly person after a violent acd-
dent, a medical practitioner will be loath to bear dl responghbility, and
possble risk of censure, for, in effect, taking it upon himsdlf to dispense
with an inquest.

“1d., a p. 40.
K. M. Waller, Coronial Law and Practice in New South Wales (Sydney,
1973), p. 139,

% Ex parteMinister of Justice; ReMalcolm[1965 N.SW.R. 1538 &t p. 1604,
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109. The law should not be officious and inflexible about these
matters. Whether the deceased was elderly and suffered a severe acd-
dental injury to which his death was attributable, and which accident was
not caused by the act or omisson of any other person, a medica
practitioner being satisfied that no suspicious circumstances appear to
(ajtftaé:h tﬁ the accident should be at liberty to sign a certificate or notice

eath.

~110. By "ddely", for this purpose, we think that the age of
Sxty-five years or upwards might be specified. We dso consder that
‘the dispensation should not apply in the case of deaths following
accidents sustained in hospitals as defined by the Public Hospitals Act,
1929, in private hospitals or rest homes as defined by the Private
Hospitas Act, 1908, or in any of the institutions specified in section
1 (1) (h) of the Coroners Act, 1960.

11 Our recommendation is that there be added to section 24 of
the Regidiration of Births, Deasths and Marriages Act, 1973, a new
subsection (7A) asfollows:

(a) Where amedica practitioner is of opinion that a person of
the age of sixty-five years or upwards has died, in circum-
gtances other than those fied in paragraphs 7 (a) (ii),
(i), (iv) or 9/) or 7 (b), after sustaining an injury by
accident, which accident Iin the opinion of the medical
practitioner—

(i) was attributable to the age of the person;
(ii) contributed to the death of the person;
(iii) involved no suspicious nor unusual circumstances; and

(iv) was not caused by any act or omisson of any other
person;

then, notwithstanding subsection (7), the medicad prac-

titioner may sign a certificate or notice under subsection

(2) or (6) in respect of that person.

(b) Paragraph (a) does not apply to desths following injur
by accident which accident occurred in any hOSBIg'[a[WlIIhI}:‘I
the meaning of the Public Hospitals Act, 1929, in any

privete hospitd or rest home within the meaning of the

Private Hospitals Act, 1908, or in any of the ingtitutions

or under any of the circumstances referred to in section

11 (1) (h) of the Coroners Act, 1960. .

(c) A cetificate or notice sgned pursuant to this subsection
shdl date that it is 0 Sgned.

IV SUMMARY OF RECOMMENDATIONS
Coroners Act, 1960

112. We recommend an enlargement of the definitions of "inquest”
ept(jj a}nqlél I; (see paragraphs 7—%. and section 3 (b) (i) and (ii)
‘of draft Bill). ' i
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113 We recommend that a coroner be given power to prohibit
publication wholly or in part of an inquest hi pro%lﬁs or concluded
where suicide is suspected or established; and that publication of certain
questions asked during the examination of witnesses at an inquest or
inquiry be aPrOh'l bited E%snee paragraphs 12-15, and sections 3 (m) and
(n) drart Bill—proposed new sections 42 (2) and (3) and 42A

(3)-

114. We recommend that the coroner be obliged to notify specified
persons of the time and place of the holding of an inquest or Inquiry
(see para%raphs 16-21, and section 3 (i) of draft Bill—proposed new
Sction 17A). :

115. We recommend that the time within which interested persons
may request the holding of an inquest under section 11 concerning
deaths under or following anaesthesa be extended from fourteen to
twenty-eight days, that persons other than relatives be enabled to make
such T ueﬁtz;9 asn?d thgt the defgnl?do)n ?fdgalélﬁ be aggggéjed (see
paragr , and section of draft Bill—pro section
HET3) (6)). |

~ 116, We recommend that "magisterial inquiries’, as now recog-
nized by the Coroners Act, 1960, be abolished, and that in dl cases
where a "magigterid inquiry” is now_held before a judtice or justices
touching the death of any person, an inquest be held by a coroner (see
paragraphs 46-64, and sections 3 (b) (ili), 4 and 5 of draft Bill).

117. We recommend that jurisdiction be conferred on coroners to
conduct inquests into deaths occurring outside New South Wales where
some territorial nexus with New South Wales can be established (see
?aragr r)1s 65-70 and section 3 (d) of draft Bill—proposed new sec-
ion 11c).

118, We recommend that the Supreme Court be invested with

er to require the resumption of an inquest adjourned under section
28 (1) or of the Coroners Act, 1960, (see paragraphs 80-91, and
section 3 (1) of draft Bill).

119. We recommend that the discretion of a coronor to dispense
with the holding of inquests (other than those into deaths from sus-
Peded homicide, excepting suicide; deaths of persons deprived of their
iberty by society; and deaths of persons whose bodies are unldentlfle_d?
be widened (see paragraphs 92-103, and section 3 (d) of draft Bil
and proposed new section 11B). But, where an inquest is dispensed
with, there should be provison for the coroner's reasons to be pub-
lished (see paragraphs 101-102, and section 3 (d) of draft Bill—
proposed new section 11B (4)).

p 95783—3
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Registration of Births, Deaths and Marriages Act, 1973

120. We recommend that section 24 (Q be amended. The effect
of the proposed amendment is to require al deaths occurring under,
or within twenty-four hours after the administration of, an anaesthetic
liable to be the subject of an inquest, unless the coroner dispenses
therewith (see paragraphs 22-28, ‘and section 6 (b) of draft Bill—
proposed new subsection (7) (b)).

- 121 We recommend that where a coroner has recelved sufficient
evidence to make a notification of particulars of desth under section 25,
he be enabled to make that notification before concluding his inques,
if there may be delay in recaving al necessary evidence, (as, for
example, in cases of disaster involving multiple deaths and complicated
inquiries), (see paragraphs 38-43, and section 6 (d) (ii) of draft Bill
—proposed new section 25 (1A)).

122. We recommend that medicd practitioners be given wider
power to notify death without inquest hi the case of certain deaths of
elderly persons following accidents mvolvmg no suspicious nor unsua
circumstances (see paragrﬁohs 104-111, and section 6 (c) of draft Bill
—proposed new section 24 (7A)).
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APPENDIX A

CORONERS ACT, 1960.
Printed in accordance with the provisions of the
Amendments Incorporation Act, 1906.

[Certified 20th June, )972.]
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Act No. 2, 1960.

Coroners.

B

E it enacted by the Queen's Mot Excdlent Mgesty, by
and with the advice and consent of the Legidative

Council and Legidaive Assembly of New South Wales in
Parliament assembled, and by the authority of the same, as

follows—
PART 1.
PRELIMINARY.
1 (1) This Act may be cted as the "Coroners Act,

1960".

(2) This Act shdl commence upon a day to toe

appointed by the Governor and notified by proclamation
published hi the Gazette.

2. ThisActis divided into Parts as follows :—

PART|.—PRELIMINARY —ss. 1-4.

~ PART 1| —APPOINTMENT OF CORONERSAND ADMINI-

SCHEDULE.

STRATION—ss.  510.

PART Il —JURIDICTION OF CORONERS IN RESPECT
OF INQUESTSAND INQUIRIES—ss. 11-13.

PART IV—SPECIAL PROVISIONS RELATING TO IN-
QUESTS INTO DEATHS, INQUIRIES INTO FIRES
AND MAGISTERIAL INQUIRIES—ss. 14-29.

PART V—POST MORTEM EXAMINATIONS AND EXHU-
MATIONS—ss. 30-35.

PARTVI.—ACCIDENTSIN MINES—s. 36,
PART VII.—MISCELLANEOUS—ss. 37-45.

PART VIIIL.—AMENDMENTS OF REGISTRATION op
BIRTHS DEATHS AND MARRIAGES ACT 18%, AS
AMENDED BY SUBSEQUENT ACTS—s, 46.
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3 (1) Theseverd enactments mentioned in the Schedule Repeds and
to this Act ae to the extent therein expressed hereby SANGs

repesled.

(2) Where aperson held office immediately before the
coEInEencement of this Act as coroner or deputy coroner
an

(& the instrument approving of the appointment of
such person and sgned by the Governor specified a
particular place at which such person was to be
coroner or deputy coroner, as the case may be, such
person shdl be deemed to have been gppointed by
the Governor under the provisons of this Act to be
the coroner or deputy coroner, as the case may be,
at that place; or

(b) theinstrument approving of the gppointment of such
person and signed by the Governor approved of his
appointment as a coroner or deputy coroner, as the
cax may be, in and for the State of New South
Waes without specifying any particular place a
which he was to be coroner or deputy coroner, as
the case may be, such person shdl be deemed to
have been appointed by the Governor under the
provisons of this Act to be a coroner or deputy
coroner, as the case may be, in and for the State of
New South Wales

(3) All proceadings initiated, pending or part heard at
the commencement of this Act under any of the enactments
repeded by this Act shal, subject to this Act, be continued
as if such proceedings had been taken or initiated under this
Act.

(4 A warant of commitment for an offence or
recognizance for the gppearance of any person charged to take
his trid for an offence, issued or taken by a coroner and in
force immediately before the commencement of this Act, shdl
notwithstanding subsection one of this section continue in
force and have effect according to its tenor after such
commencemen. 5
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(5) The reped of any enactment by this Act shdl
not revive the verdict of felo de =

Nothing contained in this subsection shdl limit any saving
in the Interpretation Act of 1897.

Inter- 4. Inthis Act, unless the context or subject matter other-
prefation. \visa jindlicates or requires i—

"Corong™ includes a deputy coroner and a stipendiary
magistrate exerciang or performing the jurisdiction,
powers or duties of a coroner.

"Inquest” means inquest by a coroner into the manner
and cause of the death of any person.

"Inquiry" meansinquiry held by a coroner into the cause
and origin of afire.

"Judicg" meansjugtice of the peace.

"Magigerid inquiry" means an inquiry by a justice or
justices touching the death of any person.

"Prestribed”  means prescribed by this Act or the
regulations.

"Regulations’ means regulations made under this Act.

"Supreme Court" means Supreme Court of New South
Wales

PART II.
APPOINTMENT OF CORONERS AND ADMINISTRATION.

Appoirnt- 5 (1) (8 The Governor may by instrument in writing
mentd  gppoint fit and proper personsto be coroners

and deputy

coroners (b)
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(b) Any such instrument may provide that the
person thereby gppointed shdl be a coroner—
(i) a such place as may be specified in the instrument,
or

(i) in and for the State of New South Wdes

, (c) The Governor may appoint any fit and proper
person to be adeputy coroner at any placeif thereis aperson
gppointed to be a coroner at that place.

(d) The Governor may, for any cause which to
Pim saemff_ sufficient, remove any coroner or deputy coroner
rom office.

(2) (8 No person of or above the age of seventy
years shal be gppointed as a coroner or deputy coroner.

(b) A coroner or deputy coroner shdl ceese to
hold office as such—

(i) if he is a member of the Public Sarvice, upon the
day upon which he ceases to be such a member;

(i) if heis not a member of the Public Sarvice, upon
the day upon which he atains the age of seventy
years.

() Nothing hi paragraph (b) of this subsection—

(i) prevents the gppointment as a coroner or deputy

coroner of a person who has been and has ceased
to be amember of the Public Service; or

(i) affects the tenure of office as a coroner or deputy
coroner of a person, not being a member of the
Public Service, who was, at the commencement of
this Act, of or above the age of saventy years.

6. Every coroner, whether or not he is appointed to be a Jurisdiction
coroner in and for the State of New South Wales, and every 33 < 1o
deputy coroner, shdl have and may exercise, subject to the beState-
provisons of this Act, jurisdiction throughout the State of "
New South Weles. .
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Oathof 7. (1) A coroner or deputy coroner gopointed after the

glfﬁ'ﬂ%‘fal commencement of this Act shdl not act as such unless he

ot tobe has taken and subscribed, and transmitted to the Minigter, the

@eny  oah of alegiance and the judicid oath prescribed by the
Oaths Act, 1900, as amended by subsequent Acts:

“Provided that a coroner or deputy coroner may, instead of
taking and subscribing any such oath, make and subscribed a
solemn affirmation in the form of such oath appomted by the
sad Act, as S0 amended.

(2) Any such oath may be taken before and may be
adminigered and recelved by any justice without a writ of
dedimus protestatem being issued to him. -

(3) A coroner or deputy coroner who does not, within
three months after his appointment as such, comply with the
provisons of subsection one of this section shdl ceese to
hold office as coroner or deputy coroner, as the case may be.

Sipendiay 8. Every stipendiéry magidtrate shdl, by virtue of his
madisrates office, have the jurisdiction, powers and duties of a coroner
powersof  throughout the State of New South Wales.

coroners.

Delegatlon 8A. (1) A dipendiary magidrate may, by instrument in
S[Ypemh(,j,y writing, delegate hisjurisdiction, powers and duties—
iStrates,
E‘q?;sewm - (@) toissueburid and cremation orders,
faos
@@ (b) to digpense with the holding of an inquest where
degth results from natura causes; or

(© inr of any prescribed matters reletive to his
jurisdiction, powers and duUesasacoroner

to
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to an officer of the court a which he acts as coroner and
may in like manner revoke wholly or in part any such
delegation.

(2) Any jurisdiction, power or duty delegated under
this section may, while the delegation remains unrevoked, be
exercised or performed from time to time by the delegate.

(3) Notwithstanding any delegation made under this
section, the stipendiary magistrate may continue to exercise
or perform any jurisdiction, power or duty delegated.

(4) Any act or thing done or suffered by the dde-
gate when acting in pursuance of a delegation made under
this section shdl have the like force or effect as if the act or
thing had been done or suffered by the stipendiary magistrate
who madethedelegation.

9. (1) Thissection gppliesto— g.pe;d.gy
(a) the Metropolitan Police Digtrict and the police dis- oot

tricts of Liverpool, Newcastle, Parramatta and SJonersin
Ryde, and pollce

digtricts.
(b) any other palice district to which the provisons of
this section are, by order of the Governor published
in the Gazette, applied.

(2) Except as provided in section 8A of this Act a Amended,
person who is not a stipendiary magistrate shall not exercise 196912
or perform the jurisdiction, powers or duties of a coroner K No 8

within any police district to which this section applies. afox

3 * * * * * AdNo 1,

10. (1) (b) (JJ)

o Act No. 1, 1969, was repeded by Act No. 63, 1970, s 2 (2).
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10. (1) A deputy coroner shal not hold an inquest or
inquiry unless the coroner at the place at which such deputy
coroner is appointed—

(a) is unable by reason of illness, absence from such
place or other sufficient cause to act as coroner, or

(b) directs such deputy coroner to hold such inquest or
inquiry, or
(c) has ceasad to hold office.
(2) A deputy coroner, when holding an inquest or

inquiry, shal have the same jurisdiction, powers and duties
as a coroner.

PART III.

JURISDICTION OF CORONERS IN RESPECT OF INQUESTS AND
INQUIRIES.
11 (1) Where a coroner isinformed by a member of the

police force of 'the death of any person whose body is lying
within the State of New South Wales and who—

(a) hasdied aviolent or unnatural death;

(b) has died a sudden death the cause of which is
unknown;

(c) hasdied under suspicious or unusual circumstances,

(d) has died, and in respect of whom a medicd practi-
tioner has not given a certificate as to the cause of
the death;

(e) has died, not having been attended by a medica
practitioner within the period of three months
immediately before his death;

()
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(f) has died while under, or as a result of, or within a Ameded,_
period of twenty-four hours after, the administration eb%?s.siz ’
to him of, an anaesthetic administered in the course ™"
of a medicd, surgicd or denta operation or
procedure, or an operation or procedure of a like
nature;

(9) has died within ayear and a day after the date of
any accident where the cause of the death is
attributableto the accident; or

(h) has died in an admisson centre, or mental hospitd,
within the meaning of the Mental Health Act, 1958,
an inditution within the meaning of the Child
Wefare Act, 1939, as amended by subsequent Acts,
or a prison within the meaning of the Prisons Act,
1952, as amended by subsequent Acts, or in any
lockup or otherwise whilst in the lawful custody of
any member d the police force,

the coroner 0 informed shdl have jurisdiction, and it shall
be his duty, subject to this Act, to hold an inquest into the
manner and cause of the death of the deceased person.

An inquest may be hed under this subsection whether or
not the cause of the death, or the death, occurred within the
State of New South Waes

(2) (@) Where the cause of the degth of any person
referred to in subsection one of this section, or the death of
such person, occurred outsde the State of New South Wales,
the coroner may, if he is satisfied that an inquest concerning
the death has been or is to be hdd in the place where the
cause of the desth or the desth occurred, dispense with the
holding of an inquest into the manner and cause of the death
of such person.

(b) Where after congderation of any informa
tion in his possesson relating to the death, of which he has
been informed under subsection one of this section, of a
person who—

(i) has died, and in respect of whom a medica prac-
titioner has not given a certificate as to the cause
of thedesath; (i)
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(i) has died, not having been attended by a medica
practitioner within the period of three months
immediately before his death; or

(iii) haes died while under or within a period of twenty-
four hours after the adminigtration to him of, but
not as a result of the administration to him of, an
anaesthetic administered hi the course of a medicd,
surgicad or dental operation or procedure, or an
operation or procedure of a like nature,

the coroner is of opinion that the manner and cause of the
death are sufficiently disclosed, he may, subject to paragraph
(c) of this subsection, dispense with the holding of an inquest
into the manner and cause of the death of such person.

(¢) The coroner shdl not digpense with the
holding of an inquest into the manner and cause of the death
of a person who has died while under or within a period of
twenty-four hours after the adminigtration to him of, but not
as a result of the adminigtration to him of, an anaesthetic
administered in the course of a medica, surgica or denta
operation or procedure, or an operation or procedure of a
like nature it within fourteen days after the desth he is
requested by a relative of such person to hold an inquest into
the manner and cause of the death.

This i;1)arag:]raph does not apply where, pursuant to

paragraph (@) of this subsection, the coroner dispenses with

éhe rk]]olding of an inquest into the manner and cause of the
eath,

In this paragraph, "rdaive’ means spouse, parent, or child
who has dtained the age of twenty-one years, or where there
IS N0 pouse, parent, or child who has attained that age, a
brother or Sgter who has attained that age.

12 (1) Where a coroner is informed by a member of the
police force of any fire which has destroyed or damaged any
property within the State of New South Wales, the coroner
0 Informed shdl have jurisdiction, and it shal be his duty,
subject to this Act, to hold an inquiry into the cause and
origin of the fire. (2)
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(2) Where after consideration of any information in
his possesson relating to a fire, the coroner is of opinion that
the cause and origin of the fire are sufficiently disclosed or
that an inquiry into the cause and origin of the fire is unneces-
sary, he may, subject to subsection three of this section,
dispense with the holding of an inquiry into the cause and
origin of the fire

(3) A coroner shdl have jurisdiction, and it shal be
his duty, subject to this Act, to hold an inquiry into the cause
and origin of a fire if he has been requested to hold the
inquiry—

(a) in the case of a fire occurring within a fire district
within the meaning of the Fire Brigades Act, 1909,
as amended by subsequent Acts, by the Board of
Fire Commissoners of New South Wales; or

Ob) in the case of a bush fire within the meaning of the
Bush Fires Act, 1949, as amended by subsequent
Acts, by the Bush Fire Committee constituted under
that Act, as so amended.

13 A coroner having jurisdiction to hold an inquest or Caseswhere
inquiry under this Act is not bound to hold the inquest or &5
inquiry in any case where after being informed in accordance bound to
with this Act of the degth or fire concemed— e or

(a) heis unable through illness, absence from the place induiry.
where he holds office or ordinarily acts as coroner
or other cause to hold the inquest or inquiry; or &

(b) he, being a person holding office as a dipendiary
magistrate or clerk of petty sessons, or duly acting
as a cek of petty sessons, is after beng s
informed and before holding the inquest or inquiry
transferred within the Public Service from the place
where he held or acted in that office when he was
S0 informed to some other place or postion; or

(o) inthecaseof aninques, heis satisfied that the cause
of death arose at some other placethan that at which
he holds office or ordinarily acts as coroner and
that on ‘the ground of public convenience the inquest
should be held by the coroner a that other place,

but

, 52
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but in any such case any other coroner who is informed of
the death or fire by a member of the police force or by any
coroner s0 transferred shall have jurisdiction, and it shal
be his duty, subject to this Act, to hold the inquest or inquiry,
as the case may be.

PART V.

SPECIAL PROVISIONS RELATING TO INQUESTS INTO DEATHS,
INQUIRIESINTO FIRESAND MAGISTERIAL INQUIRIES,

Inquessand  14. All inquests and inquiries shal be held before a
Inguirie= o coroner without ajury :

83%% Provided that—
alone. (&) in the cae of an inquest, where a relative of the

deceased or the secretary of any society or organisa
tion of which the deceased was a member a the
tune of hisdeath so requests, or
(b) in the case of an inquest or inquiry, where the
Minister o directs,
the inquest or inquiry shall be held before a coroner and a
jury of 9x persons.
In this section, "rdlaive’ has the meaning ascribed thereto
in paragraph (c) of subsection two of section eeven of this
Act.

Coonerand 15 A view of the body of a deceased person or of the
Jruryipgat scene of afire shdl not, upon any inquest or inquiry, be taken
viaw bodyo by the coroner, or where there is a jury, by the jury unless

gff X e the coroner deems it advisable to do so.
Witnesses 16. The coroner, justice or justices holding an inquest,
P&é’rﬁmed inquiry or magigterid inquiry shdl examine on oath dl

on oath.  persons—
(a) who tender evidence relevant to the inquest, inquiry
or magisterial inquiry; or
(b) who, in the opinion of the coroner, justice or
justices are able to give evidence relevant to the
inquest, inquiry or megisteria inquiry.
17.



47
Act No. 2,1960.

Coroners.

17. Any person who in the opinion of the coroner, justice Representa-
or justices holding an inquest, inquiry or magisteria inquiry ﬂgg,gs
has a sufficient interest in the subject matter of the inquedt, inquiries
inquiry or magisterid inquiry may by leave of the coroner, mggiaaid
judtice or judtices, as the case may be, appear in person at inqtiries.
the inquest, inquiry or magigeria inquiry or be represented
thereat by counsdl or a solicitor, and may examine and cross
examine any witnesses on matters relevant to the inquest,
inquiry or magigteria inquiry.

18 A coroner, justice or justices holding an inquest, Coroner
inguiry or magisterial ingiry, shall not be bound to observe [94
the rules of procedure and evidence applicable to proceedings inquiry, or
before a court of law, but no witness shall be compelled to K
answer any question which criminates him, or tends to magiseria

criminate him, of any felony, misdemeanour or offence. inairy not
bound by
rulesof
procedure
and
evidence.
19 (1) Subject to subsection two of this section, the Depostions
depostion of every witness at an inquest, inquiry or magis- T betaken.
terid inquiry shdl be taken down in writing and shdl be
read over ether to or by the witness as the coroner, justice or
judtices holding the inquest, inquiry or magiterid inquiry
may direct and be dgned by the witness and the coroner,
justice or judtices, asthe case may be.
(2) Where the coroner, justice or justices holding an
inquest, Inquiry or magisteria inquiry directs or direct that
the depogtion of any witness a the inquest, inquiry or magis-
teria Inquiry, as the case may be, be recorded by such one
of the following means as the coroner, judtice or judtices, as
the case may be, may specify, namely, by means of shorthand,
genotype machine or sound-recording apparatus, or by such
other means as may be prescribed by regulations made under
paragraph (b) of subsection (1A) of section one hundred and
fifty-four of the Justices Act, 1902, as amended by subsequent
Acts, the depostion of that witness shdl not be taken down
in the manner ecified in subsection one of this section but
shdl be recorded by the means o specified; and, in such case,

it shdl not be necessary for the depostion as o recorded béo
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be read or played over to or by the witness or to be signed by
the witness and the coroner, judtice or justices or for thar
sgnatures to be appended or affixed thereto.

Any reference in this Act to "depostions' shal where the

tions were recorded by any of the means referred to

in this subsection be read and condrued as a reference to a

transcript certified in the manner prescribed by regulations

made under the Justices Act, 1902, as amended by subsequent
Acts, of the depodtions so recorded.

(3) (a) The coroner, justice or justices holding an
inques,, inquiry or magigterid inquiry shall, as soon as prac-
ticable after the completion thereof, cause the depostions of
the witnesses to be filed in the office of the derk of petty
sessons where or nearest to the place where the inquest,
inquiry or megigterid inquiry was held or in such other office
of a dek of petty sessons as the Minigter in writing may
direct.

(b) Any person who—
(i) shows cause sufficient in the opinion of the dek
of petty sessons in whose office the depostions are
filed why that Joerson should be supplied with a
copy of any depogtions taken a any mquest
inquiry or magisteria inquiry; and
(ii) pays afee cdculated on the rate prescribed by the
regulationsfor thetimebeing in force under section
one hundred and fifty-four of the Justices Act, 1902,
as amended by subsequent Acts, for copies of
depogtions,
shdl be supplied by the sad clerk of petty sessons W|th a
copy of the itions so taken.

(4) In reldion to any such depogtions transmitted
to the Under Secretary, Department of the Attorney Generd
and of Justice, before the commencement of the Coroners
(Amendment) Act, 1963, and received by him, paragraph
(b) of subsection three of this section sndl be read and
congrued as if a reference to the cek of petty sesSons in
whose office the depostions are filed were a reference to the
sad Under Secretary. 20.
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20. Whenever it is made to appear to a coroner, jUStICESJmmonS

or justices—

to give
evidence or

(a) that any person is likely to be able to give materia to produce

evidence a any inquest, inquiry or magisteria g

document

inquiry being held, or to be held, by him or them, Cf Act No.
or to have in his possesson or power any document 2561902

or writing required for the purposes of evidence at
that inquest, inquiry or magisteria inquiry; and
(b) that such person will not appear voluntarily to be
examined as awitness, or to produce such document
or writing at the time and place gppointed for the
holding of the inquest, inquiry, or magisteria
inquiry.
the coroner, justice or justices, as the case may be, shall issue
his or their summons for the appearance of such person to
be examined as a witness or to produce such document or
writing as the case may be :

Provided that if the coroner, justice or justices is or are
stidfied by evidence upon oath that it is probable that such
person will not gppear to be examined or to produce such
document or writing unless compdled to do so, he or they
may issue his or their warrant in the first ingance for the
apprehension of such person :

Provided further that no person shal be bound to produce
any document or writing not specified or otherwise sufficiently
described in the summons or warrant or which he would not
be bound to produce upon a subpoena duces tecum in the
Supreme Court.

21. Every such summons shal—

(@) 'be under the hand and sed of the coroner, justice
or judtices isuing it, and

(b) be directed to the person whose appearance is
required, and

(c) require such person to appear at a certain time and

place 'before such coroner, judtice or justices to
testify what he knows concerning the subject matter

o of
P 95783—4

Form of
summons,
cf. Ibid.

s 27.



S0
Act No. 2, 1960.

Coroners.

of the inquest, inquiry or magisteria inquiry, or to
B[aoduce the document or writing, as the case may

Manner of 22. (1) Every such summons shdl be served by a mem-
sviced  her of the police force upon the person to whom it is directed
of. ActNo. Dy delivering it to him persondly, or if he cannot conveniently
27,1902, be met with then by leaving it with some person for nun a

s28. his last or most usua place of abode.

Proof of (2) Service of a summons in manner aforesaid may
SVICE be proved by the oath of the member of the police force who
sarved it, or by affidavit or otherwise.

Certain 23. No objection shdl be taken or dlowed to any sum-
ﬁrﬁm 4 mons or warrant in respect of any dleged defect therein in
o Ibid  Sdbstanceor in form.
s.30(1).
Onnon- 24. (1) Wherever any person for whose gppearance a
B eons, summons has been issued does not appear at the time and
warants  place appointed thereby, the coroner, justice or justices by
maybe  \yhom such summons was issued may, upon proof of the due
of. Ibid, sarvice of the summons upon such person, and where such
s3L. person is required to be examined as a witness or to produce
a document or writing, if no just excuse is offered for his
non-agppearance, issue his or their warrant for the appre-

hension of such person.
Person (2) Whenever any person is apprehended under any
appre- such warrant, or under a warrant issued under the provisons
Under of section twenty of this Act, the coroner, justice or justices
warant,  before whom such person is brought shal thereupon either—
how dedit -
with. (@) commit him—
(i) by warrant to prison, or some lock-up, or
place of security; or
(i) verbdly to such safe custody as such
coroner, justice or justices may think fit;
and order him to be brought up at atime and place
to be appointed by such coroner, judtice or justices;
or (b)
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(b) discharge him upon his entering into a recognizance.
(3) Every such recognizance shdl be entered into Genera

with or without a Surety or surefies, as such coroner, justice or Fomenon™

justices may direct, conditioned that the person entering into zances.

it shall appear a the time and place appointed or named in g; ASho

such recognizance. s%.
(4) Every such recognizance shdl be duly acknow- Recogni-

ledged by the person who entersintoiit, and shall be subscribed F0555%0

by the coroner, justice or justices before whom it is ledged and

bscribed.
acknowledged. gj fﬁ::j
(5) A natice of every such recognizance, Sgned by Noticeof

the coroner, justice or justices, shdll a the same time be given o9

by the coroner, justice or justices to each person bound cf. |pid.
thereby.

(6) Where a person discharged on any such recogni- procedure
zance does not gppear a the time and place appointed or e
named in such recognizance, the coroner, justice or justices o pereon
shdl transmit the recognizance to the Clerk of the Peace to discharged
be proceeded upon according to law. 2o 0

cf. Ibid.
s.97.

(7) The coroner, justice or jugtices S0 transmitting f. Ibid.
any such recognizance shdl certify on the back thereof the
non-appearance of the person bound thereby.

(8) Such certificate shdl be prima facie evidence of . |pid.
the non-gppearance of such person.

2. (1) Evey warrant, issued by a coroner, justice or vaarrrpag
justices under the provisions of this Act, for the apprehension ,° .~

of any person shal— $.29.
(a) beunder the hand and sed of the coroner, justice or
judticesissuing it; and
(b) be directed to a member of the police force or other
person by name; or generdly to the senior officer of
police of the didrict or place where it is to be
executed, or to such officer of police and to dl other

members
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members of the police force in New South Wales
or generdly to al members of the police force in
New South Wdes, and
(c) nameor otherwise describe the person whose gppear-
anceisrequired; and
(d) order the member of the police force or person to
whom it is directed to apprehend the person whose
appearanceis required, and cause him to be brought
before such coroner, justice or jugtices to testify
what he knows concerning the subject matter of the
inquest, inquiry or magisteria inquiry or to produce
the document or writing, as the case may be.
(2) Every such warrant shdl be returnable a atime
and placeto be sated therein.
(3) Every such warrant may be executed by appre-
hending the person againg whom it is directed a any place
in New South Wdes.

Refusd of  26. A person who agppears, whether or not upon summons
pitnessto - or warrant, to give evidence or to produce any document or
examined.  Writing, a an inquest, inquiry or magisteria inquiry and who,
without lawful excuse—
(@) refusesto takethe oath; or
(b) refusesto be examined upon oath; or
(c) having taken the oah, refuses to answer any
guestion rdlevant to the subject matter of the
inquest, inquiry or magiteria inquiry; or
(d) refuses or neglects to produce such document or
writing,
shdl be guilty of an offence againg this Act.

Contempt. 27. (1) Any person who a any inquest, inquiry or
Amended,  magigterial inquiry is guilty of contempt shdl be ligble, upon
165,54 " summary conviction by the coroner, justice or justices holding
' such inquest, inquiry or magisterid inquiry, to a penaty not
exceading ten dollars or to imprisonment for a period not
exceeding seven days.
(2
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(2) A coroner who is not a justice and any justice
shdl in respect of any such conviction by such a coroner have
dl the powers of a justice in respect of a conviction by a
justice and the provisons of the Justices Act, 1902, as
amended by subsequent Acts, with repect to the enforcement
of convictions shdl apply mutatis mutandis to any such
conviction or order made thereupon.

28. (1) Where a coroner, justice or judtices is or are!nques,
informed by a member of the police force either before he magiSera
commences or they commence any inquest, inquiry or magis- induiry
terid inquiry or after he commences or they commence but _a%joumed
before he completes or they complete any inquest, inquiry or ghg%gn
megigteriad inquiry that a person has been charged before one, in'respect

or more than one, justice with an indictable offence in which gf dedth or

the question— prima facie
(a8 whether .the person charged caused the deeth of the irf1fdictab.le
deceased person concerned; or MELiE out
(b) whether the person charged caused the fire
concerned,

& the case may be is in issue such coroner, justice or
justices—

(i) may, where he has or they have not commenced the
inquest, inquiry or magisterid inquiry, or where
he has or they have commenced it but has or have
not taken the evidence hereinafter referred to,
commence or continue, as the case may be, the
inquest, inquiry or magiderid inquiry for the pur-
pose only of taking evidence of the identity of the
deceasad person concerned and the place and date
of his death or evidence of where the fire concerned
occurred, as the case may be, and upon taking such
evidence shdl thereupon adjourn the inquest,
inquiry or magisterid inquiry without fixing a date
or place for the resumption thereof; or

(i) shal, where he has commenced such inquest, inquiry

or
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or magisterid inquiry and has taken the evidence
referred to in subparagraph (i) of this subsection,
immediately upon being so informed adjourn such
inquest, inquiry or magisteria inquiry without fixing
a date or place for the resumption thereof,

and where a jury has been impanelled shal discharge such
jury.

(2) Where the evidence given at any inques, inquiry
or magiderid inquiry edablishes, in the opinion of the
coroner, judice or judices holding it, a prima facie cae
agang any known person for an indictable offence in which
the question—

(8 whether such known person caused the death of the
deceasad person concerned; or

(b) whether such known person caused the fire
concerned,

as the cae may be, is in issue and the coroner, justice or
judtices has or have not been informed in accordance with
ﬁgﬁeciion one of this section the coroner, judtice or judtices

(i) immediately after the evidence a the inques,
inquiry or megisteria inquiry, as the case may be,
has been taken and before making his or thelr
findings, or where there is ajury, taking the jury's
verdict, adjourn the inquest, inquiry or magisteria
inquiry without fixing a date or place for the
resumption thereof; and

(ii) forward to the Attorney Generd the depostions
taken at the inquest, inquiry or magisteria inquiry
together with a statement Sgned by the coroner,
judice or judices seting forth the name of the
person agang whom a prima facie case for an
indictable offence has, in his or their opinion, been
edtablished and particulars of such offence; and

(iii)
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(iif) where a jury has been impanelled, discharge the
jury.

(8) The coroner, justice or justices may if he thinks
or they think fit to do so resume an inquest, inquiry or magis-
teria inquiry adjourned under subsection one or two of this
section but sndl not do so until—

(@) where the inquest, inquiry or magisteria inquiry is
adjourned under subsection one of this section, and
(i) the person charged with the indictable
offence is committed for tria for such
offence to a sttings of the Supreme Court
or a Court of Quarter Sessons, and
(@) an information is filed agang such
person in respect of such charge—
after the date upon which the
chargeisfinally dedt with; or
(b) the Attorney Generd directs that no
further proceedings be taken aganst
such person in respect of such
charge—after the date upon which
the Attorney Generd o directs;
(i) the person charged with the indictable
offence is committed to a gttings of the
Supreme Court or a Court of Quarter Ses-
S0ns to be dealt with as provided in section
51A of the Justices Act, 1902, as amended
by subsequent Acts, and
(&) 'the Attorney Generd does not direct
that no further proceedings be taken
agang such person in respect of
such charge—after the date upon
which the charge is finaly dedlt
with; or
(b) the Attorney Genera directs that
no further proceedings be taken
againg such person in respect of
such charge—after the date upon
which the Attorney Generd <
directs; or (iii)
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(iii) the information againg the person charged
with the indictable offence is dismissed by
the justice or justices hearing the charge—
after the date upon which the charge is 0
dismissed,

(b) where the inquest, inquiry or magisteria inquiry is

adjourned under subsection two of this section, and

(i) an information is filed agang the person

named in the statement referred to in

paragraph (ii) of subsection two of this

section, or any other person, for an indict-
ableoffence in whichthe question—

(@) whether such known person caused
the death of the decessed person
concerned; or

(b) whether such known person caused
the fire concerned,

as the cae may be is in issue—after the
date upon which the charge st out in the
information is finaly dedt with;

(ii) the Attorney Generd directs that no pro-
ceadings be taken agang the person 0
named for the indictable offence, particulars
of which are st out hi the Satement 0
referred to—after the date upon which the
Attorney General sodirects.

For the purposes of this subsection a charge shdl be
deemed to be finally dedt with when no further apped can
be made in respect thereof without an extension of time being
granted by the Court of Crimind Apped or without specid
leave of the High Court of Audtrdia or of Her Mgesty in
Coundil.

(4) Where a coroner resumes an inquest or inquiry
which has been adjourned pursuant to this section and in
which the jury has been discharged, the coroner shdl proceed
indl respects asif theinquest or inquiry had not previoudy
been commenced, and the provisons of this Act shdl apply
accordingly as if the resumed inquest or inquiry were a fresh
inquest or inquiry, asthe case may be.

29,
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29. (1) The coroner, justice or judtices holding an Q)pdlnrgcf
inquest or a magidterid inquiry shdl at the condusion thereof justice or
s forth in writing his or ther fmdmgs or, in the cae of an Justécmofd
inquest held before a jury, the jury's verdict, as to— jury, to be

(a) the identity of the deceased person concerned; recorded
(b) when and where such decessed person died; and
(c) the manner and cause of the desth of such deceased
person.
(2) The coroner holding an inquiry shdl a the
concluson thereof st forth in writing his findings, or, in the
caze of an inquiry held before ajury, the jury's verdict, as to
the cause and origin of the fire concerned.
(3) Any writing made under the provisons of sub-

section one or two of this section shdl not indicate or in any
way suggest that any person is guilty of any indictable offence.

PART V.
POST MORTEM EXAMINATIONSAND EXHUMATIONS,

30. (1) A coroner, justice or justices may, either beforerost
commencing or after commencing and before completing an g}%}ﬁg
inquest or magigteria inquiry, as the case may be, by order examina:
in writing direct— mgybe

dered b
(8 any medicd practitioner to perform a post mortem oY

examinaion of the body of the decessed person Justlce or
concerned; and

(b) the same or any other medica practitioner or any
other person whom the coroner, justice or justices
condders or condder has sufficient qualifications
to do s, to make a gecid examination or ted,
specified in the order, of any part of the body of
the deceasad person concerned or of the contents
of the body or any part thereof, or of such other
matters or things as the coroner, justice or justices
condders or congder ought to be examined for the
purpose of the inquest or magisteria inquiry.

2
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(2) Where it appears to a coroner, justice or justices
that the death of a deceased person was probably caused,
partly or entirely, by the improper or negligent treatment of
a medica practitioner or other person, such coroner, justice
or justices shall not issue an order under subsection one of
this section relating to such deceased person to that medical
practitioner or other person, but shdl, where he issues an
order under the said subsection one relating to such deceased
person, cause such medicd practitioner or other person to be
informed either verbaly or in writing that an order under
the said subsection one relating to such deceased person has
been issued and of the name and address of the medica
practitioner or other person to whom the order has been issued.

A medicd practitioner or other person s0 informed shall
not carry out or assg in carrying out any order under sub-
section one of this section relating to such deceased person
but shdl if he attends at the time and place that the order
is being carried out be entitled to be present while the order
is being carried out.

31 Whenever it gppears to the coroner, or to a mgority
of the jury a any inquest, or to the justice or justices holding
a magisterid inquiry, that the cause of death has not been
satisfactorily explaned by the evidence given in the first
ingtance a such inquest or magigteria inquiry by the medica
practitioner or medical practitioners by whom the post
mortem examination of the body of the decessed person con-
cerned was made, or by the medicd practitioner or medicd
practitioners or other person by whom any specid examina
tion or test of any part of the body of the deceased person
concerned was made pursuant to paragraph (b) of sub-
section one of section thirty of this Act, the coroner, justice
or justices shdl by order in writing direct any other medica
prectitioner or medica practitioners or other person referred
to in that paragraph to perform a post mortem examination
or a Secid examination or tet referred to in that
paragraph.

2
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32. Where any order issued under subsection one of sec- Medical
tion thirty, or under section thirty-one, of this Act is served wgg?gng
upon any medica practitioner, or other person, to whom it o obey
is directed or is |eft at his usual residence in sufficient time for & o Act No.
him to obey it and he neverthdess does not obey it he shdl, 36,1912,
unless he shows a good and sufficient cause, be guilty of an s 15

offence againd this Act.

33 A medical prectitioner or other person who performs Report of
apos mortem examination of the 'body of a deceasad person, mortem
or who makes any specid examination or test, pursuant to %ﬁ‘“‘”&
an order issued under subsection one of section thirty, or specid
under section thirty-one, of this Act shall, as soon as Zamn&
practicable after performing the post mortem examination or o test to
making the specid examination or tet, furnish a report £ g
thereon to the coroner, justice or justices by whom the order
wasissued.

33A. A coroner, justice or justices to whom a report in Copiesof
writing referred to in section thirty-three of this Act is edcd
furnished shdl, on the request in writing of a relative of the Newsection
deceased person or of any person who has, in the opinion of X4 No 52,
the coroner, justice or justices, as the case may be, a sufficient s2
interest in the cause of deeth of the deceasad person, furnish
a copy of that report to the relative or other person making
therequest.

In this section "relaive" has the meaning ascribed thereto
in paragraph (c) of subsection two of section deven of this

34 A medica practitioner or other person who in accord- Remunera
ance with an order or request of a coroner or of a justice redica

or j ustices— racti-
ioners.

(a) makes any post mortem examination or any Specid
examination or test; or

(b) attends and gives evidence at an inquest or magis-
terid inquiry with respect to such post mortem
examination or special examination or test,

shdl be entitled to be paid fees cdculated at the prescribed
rate: Provided
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Provided that a medica officer gppointed a a sdary or
other remuneration to attend a public hospita, geol or other
public building, shal not be entitled to such fees in respect
of any post mortem examination, special examination or test
of the body, or part of the 'body, of a deceased person who
died in such hospitdl, gaol or building.

35. Where the body of a deceased person has 'been buried
and an inquest concerning the death of such person—
(a) has not been held;
(b) has been commenced but not completed; or
(c) has been completed and the Supreme Court has
quashed such inquest and has ordered a fresh
inquesttofoehdd,

a coroner may, if he condders it desrable to do so for
the purpose of ordering a post mortem examination, or a
further or more complete post mortem examination, of the
body, or a specid examination or test, or a further or more
complete specid examination or test, of the body or any part
thereof, issue his warrant for the exhumation of the body and
any member of the police force to whom the warrant is
addressed shdll cause it to be executed, and, upon it being
executed, shdl report the fact to the coroner.

PART VI.
ACCIDENTS IN MINES.

36. (1) With respect to coroners inquests on the
bodies of persons whose deaths may have been caused by
explosons or accidents in or about mines, the following
provisons shal have effect:—

(@) Where a coroner holds an inquest on the body of
any person whose death may have been caused by
any exploson or accident, of which naotice is
required by the Mines Inspection Act, 1901, as
amended by subsequent Acts, or the Cod Mines
Regulation Act, 1912, as amended by subsequent
Acts, to be given to an inspector, the coroner shdl

adjourn
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adjourn the inquest, unless an inspector, or some
person on behdf of the Minigter for Mines, is pre-
sent to watch the proceedings

(to) The coroner, a least four days before holding the
adjourned inquest, shdl send to the ingpector for
the digtrict notice in writing of the tune and place
of holding the adjourned inquest.

(c) The coroner, before the adjournment, may take
evidence to identify the body, and may order the
interment thereof.

(d) If an exploson or accident has not occasoned the
death of more than one person, and the coroner has
sent to the ingpector of the didtrict notice of the
time m&ﬂlace of holding the inquest a such time
astor the ingpector not less than twenty-four
hours before the time of holding the same, it shdll
not be imperative on him to adjourn the inquest in
pursuance of this section unless the mgjority of the
jury, if there is a jury, think it necessary <0 to
adjourn.

() An ingpector may at any such inquest examine any
witness, subject neverthdess to the order of the
coroner.

(f) Where evidence is given at an inquest a which an
ingpector is not present of any neglect as having
caused or contributed to the exploson or accident,
or of any defect in or about the mine gppearing to
the coroner or jury to require aremedy, the coroner
shdl send to an ingpector notice in writing of such
neglect or defect

(@ Any person having a persond interest in, or
employed in, or in the management of the mine in
which the exploson or accident occurred shdl not
be qualified to serve on the jury impandled on the
inquest; and no constable or other person shdl sum-
mon any person disqudified under this provison,
nor shal any coroner dlow any such person to be
sworn or to St on thejury.

(h) The coroner shdl not dlow to be sworn or to st

on
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on the jury any person who, in his opinion, might
exhibit animus againg the mine owner; nevertheless,
whenever it is practicable, one-hdf of the jurymen
shdl beminers :

Provided that the provisons of this paragraph
ghdl not gpply in the case of an exploson or
accident in acod or shdemine.

(i) Any relative of any person whose desth may have

been caused by the exploson or accident with
respect to which the inquest is being held, and the
owner or manager of the mine in which the
explogon or accident occurred, and any person
appointed by the order in writing of the maority
of the persons employed at the sad mine, shdl,
notwithstanding any other provison of this Act,
be at liberty to attend and examine any witness,
ether in person or by his counsd, solicitor or agent.

(2) In this section, unless the subject matter or

context otherwise indicates—
"Ingpector” means an ingpector of mines or the Chief

Ingpector of Mines under the Mines Inspection Act,
1901, as amended by subsequent Acts, and an
ingpector of callieries under the Cod Mines Regula
tion Act, 1912, as amended by subsequent Acts.

"Mine" means mine of any metal or minerd as defined

by the Mines Inspection Act, 1901, as amended by
subsequent Acts, and mine of cod or shde as
defined by the Cod Mines Regulation Act, 1912,
as amended by subsequent Acts.

(3) Every person who fails to comply with the pro-

vidons of this section shdl be lidble to a pendty not
exceeding ten dollars for each offence.

(4) No prosecution shdl be indtituted aganst a

coroner for any offence under this section, except with the
congent in writing of the Minister for Mines.

(5) The provisons of this section shdl gpply, mutatis

mutandis, to and in repect of coroners inquests on the bodies

of
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of persons whose deaths may have been caused by explosons
or accidents on dredges within the meaning of the Mines
Ingoection Act, 1901, as amended by subsequent Acts.

PART VII.
MISCELLANEOUS.

37. (1) Where the Supreme Court upon an application Powersof
made by, or under the authority of, the Minister is satisfied 2PeTe
that it is necessary or dedrable in the interests of justice orderm
that an inquest, inquiry or magisterial inquiry should be held, {1 u”y or
the Supreme Court may order that the inquest, inquiry or maglsterlal

magigterid inquiry be held. Inquiry.

(2) Where an inquest, inquiry or magisteria inquiry
has been held and the Supreme Court, upon an gpplication
made by, or under the authority of, the Minider is sttisfied
that, by reeson of fraud, reection of evidence, irregularity
of proceedings, insufficiency of inquiry, discovery of new
facts or evidence, or othewise, it is necessary or desrable
in the interests of jugtice that the inquest, inquiry or magis-
terid inquiry be quashed and another inquest, inquiry or
magisteria inquiry be held, the Supreme Court may order
that the first inquest, inquiry or magisterid inquiry be
quashed and that instead thereof another inquest, inquiry or
magisteria inquiry, as the Supreme Court directs, be held.

(3) Upon service on the Minigter of any order made
by the Supreme Court under subsection one or two of this
section, the Miniger shal endorse on a copy thereof the
name of some coroner, justice or justices, as the case may
require, and shal send that copy so endorsed to the coroner,
jlﬁstice or justices whose name or names he has endorsed
thereon.

Upon receipt of the copy S0 endorsed, such coroner, justice
or judtices shdl have jurisdiction, and it shal be his or their

duty
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duty, subject to this Act (subsection two of section eleven and
of section twelve excepted) to hold the inquest, inquiry or
magisterial inquiry, as the case may be, ordered to be held.

(4) The power vested by this section in the Supreme
Court may be exercised by any Judge of that Court.

38. The jurisdiction, powers and duties conferred or
imposed upon a coroner, justice or justices in relation to
inquests, inquiries or magisterial inquiries, as the case may
be or in relation to deaths or fires, shdl be exercised and
performed by him or them only in reation to inquests,
inquiries and magisterial inquiries which he has, or they have,
jurisdiction to hold or in relation to deaths or fires concerning
which he has, or they have, jurisdiction to hold an inquest,
inquiry or megisterid inquiry, as the case may be.

38A. (1) Where a coroner, justice or justices consders
or condder that an examination should, for the purposes of
an inquest, inquiry or magisterial inquiry, be made in relation
to any place or that any measurements or photographs should,
for those purposes, be taken in relation to any place, he or
they may issue an order in writing to a specified person
authorising him to enter any specified place during a specified
period and to—

(@) make such examination of —

(i) thenature and condition of the place or any
equipment or machinery therein or thereon;
or

(ii) any other matter or thing; or

(b) take such measurements or photographs,
asis or are ecified or referred to in the order.
(2) An order may be made under subsection one
of this section—
(a) before the commencement; or

(b) after the commencement and before the completion,
of the inquest, inquiry or magisteria inquiry referred to in
that subsection.

(3)
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(3) A person to whom an order is issued under
subsection one of this saction may, during the specified period
enter the specified place and—

(2) make the examination; or
(b) takethe measurements or photographs,
specified or referred to in the order.

(4) A person who, upon production to him of an
order issued under subsection one of this section, obstructs
or hinders the person to whom the order was issued in the
exerdse of his powers under this section arising by virtue of
the order shdl be guilty of an offence againg this Act.

(5) Inthissection—

"place” includes—
a) land;
ébg premises or amine; and
(c) adhip, aeroplane or cither vesd or vehicle;
"gpedified”, in relaion to an order issued under subsec-
tion one of this section, means specified in the order.

39. Notwithstanding any other provison of this Act, a Coroner
coroner, being amedicd practitioner, shall not hold an inquest WMo .
concerning the death of any person whom he attended pro- practitioner
fessondly a or immediatdy before the death of such person 190 hold
or during such person's iliness terminating in his death. inquests.

40. (1) A coroner, justice or justices may commence or Inquest or
hold an inquest, inquiry or magisteria inquiry, as the case Sy,
may be, on a Sunday it the coroner is of opinion that such a
Courseis necessaxy or dedrable.

(2) In such a case, the coroner, justice or justices
shdl note on the proceedings the circumstances which in his
or their opinion render such a course necessary or dedrable.

(3) A coroner, judtice or justices may, for the pur-
poses of this Act, do any act or issue a summons, warrant or
order on a Sunday.

41. The room or building in which a coroner holds an Placed
inquest or inquiry, or a justice or justices holds or hold a 'Mauest
magigteria inquiry, shal be open to the public.

 p95783—5 42,
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Power of 42. A coroner, justice or justiices holding an inques,
jusicsor  inquiry or magisterial inquiry may order—
Justices to, (a) any witness or dl witnesses thereat to go and remain
and prohibit outsde the room or building in which the inquest,
gyg}fge:%g inquiry or megisterid inquiry is being held until
required to give evidence; and
(b) that any evidence given a the inquest, |an|ry or
megisterid inquiry being hdd by him be not
published.
Any person who fails to comply with any such order shdll
be liable—
ﬁ@ge%g (c) if abody corporate—to a pendty not exceeding one
o thousand dollars;
Amende, (d) if any other person—to a pendty not exceeding

five hundred dollars, or to imprisonment for a term
not exceeding Sx months, or to both such penalty
and imprisonment.

Prisoners 43. No prisoner in any prison shdl be summoned,
j”Lj’rtotr%be impanelled or serve as a juror a any inquest or inquiry
concerning the deeth of aprisoner in such prison.

Penalty. 44. (1) Any person convicted of an offence agang this
fungnded,— Act or the regulations shal for every such offence for which
no other pendty is provided by or under this Act be lidble
to a pendty not exceeding one hundred dollars.
(2) Any pendty impossd by this Act or the
regulations may be recovered in a summary manner before a
dipendiary magidtrate or any two judtices in petty sessons
Regula- 45 (1) The Governor may make regulations not
tions incongistent with this Act for and with respect to—
(@) the conduct of and procedure a inquests, inquiries
and magigteria inquiries,
(b) the procedure for summoning persons to attend as
jurors a any inquest or inquiry;
(c) notwithstanding the provisons of any other Act,
prescribing the qudifications of such jurors;
(d) prescribing any forms to be used under this Act;
(e)
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(e) the dlowances to be pad to witnesses attending
inquests, inquiries and magisterid inquiries,

(f) dl matters which by this Act are required or
permitted to be prescribed or which are necessary
or convenient to be prescribed for carrying out or

giving effect to this Act.
(2) The regulations may impose a penalty not ﬁ@aﬁgedgs,
exceeding one hundred dollars for any breach thereof. @

* (3) Theregulations shall—

(a) be published in the Gazette,

(b) take effect from the date of publication or from
alater date to be specified in the regulations,

(c) be lad before both Houses of Parliament within
fourteen ditting days after the publication thereof
if Parliament is then in sesson, and if not, then
within fourteen sitting days after the commencement
of the next sesson.

If either House of Parliament passes a resolution of which
notice has been given at any time within fifteen gtting days
after such regulations have been lad 'before such House
disdlowing any regulation or part thereof, such regulation or
part shdl thereupon cease to have effect.

PART VIII.

AMENDMENTS OF REGISTRATION OF BIRTHS DEATHS
- AND MARRIAGES ACT 1899, AS AMENDED BY
SUBSEQUENT ACTS

46. (1) The Regigration of Births Deaths and Marriages Amend-
Act, 1899, as amended by subsequent Acts, is amended— r,{]‘?‘ﬂf’f Ad
() by omitting section 27A and by inserting in lieu 189
thereof the following section :— ggcbg;‘,k“ed
27A. (1) The Regigrar-Generd shdl, from time Issueof

to time, on goplication therefor furnish to every Cg‘t?ff%&
medica 81‘ eé:t%Jseof

*See Interpretation Act, 1897, s 4L
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medica
effect of

practitioner printed forms in or to the
the forms in the Ninth, Tenth and Eleventh

Schedules to this Act

(@)

(b)

(2) Where aperson dies and—

he was immediately before 'his death, or
during his illness terminating in his desth,
attended by a medical practitioner, such
medica practitioner shdl, subject to
subsection 'three of this section, sign and
deliver or forward forthwith to the district
registrar a certificate in or to the effect
of the form in the Ninth Schedule to this
Act;or

he was not immediately before his degth,
or during his illness terminating in his
desth, attended by a medica practitioner,
any medica practitioner who has viewed
the body of such person after his death
may, subject to subsection three of this
section, Sgn and deliver or forward to the
digrict registrar a certificate in or to the
effect of ‘the form in the Eleventh
Schedule to this Act,

and, as soon as practicable after sgning any such
certificate, shall deliver to the tenant of the house

or place
writing i

in which the death occurred a notice in
n or to the effect of the form in the Tenth

Schedule to this Act of the Sgning of the certificate.

(a)

(b)

(3) A medica practitioner who—

has attended a person immediately before
his death, or during his illness terminating
in hisdeath; or

has viewed the body after death of a
person who was not immediately before
his death, or during his illness terminating
in his death, atended by a medicd prac-
titioner,

shdl



69
ActNo. 2,1960.

Coroners.

shdl not 9gn a certificate in or to the effect of the
form in the Ninth Schedule or Eleventh Schedule
to this Act or a notice in or to the effect of the
form in the Tenth Schedule to this Act in respect
of the death of any such person who, in the opinion
of suchmedica practitioner—

(i) hasdied aviolent or unnatural death;

(i) hes died a sudden desth the cause of
which is unkonwn;

(i) has died under suspicious or unusual
circumstances,

(iv) has died, not having been atended by a
medica practitioner within the period of
three months immediately before his
death;

(v) has died while under, or as aresult of the
adminigtration of, an anaesthetic adminis-
tered in the course of amedicd, surgicd
or dental operation or procedure, or an
operaion or procedure of a like nature,

but shdl as soon as practicable after the deeth,

report the death to the officer in charge of the police
daion nearet to the place where the death
occurred.

It shal be the duty of the officer in charge of
any palice station to whom any such report is made
as on as practicable after the report is made to
him to inform a coroner of the death in respect of
which the report was made.

(i) by omitting from subsectlon two of section s 29,
twenty-nine the word "meagistrate’ wherever (Flndln%
occurring and by inserting in lieu thereof the
words "judtice or judtices of the peace’;

(i) by inserting next after the same subsection the
following new subsection :—

(3) Where—
(a) acoroner dispenses with the holding

of
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of an inquest in pursuance of the
provisons of subsection two of
section deven of the Coroners Act,
1960; or

(b) acoroner, justice or justices adjourns
or adjourn an inques, inquiry or
megigerid inquiry, as the case may
be, in pursuance of the provisions of
section twenty-eight of that Act,

such coroner, judtice or justices shdl notify in
writing to the didrict regisrar such infor-
mation as he possesses or they possess asto the
identity of the deceased person concerned, and
the date, place and cause of the desth of such
person, and such regigtrar shal make the entry
accordingly or if the death has been previoudy
regisered shdl add to or correct the entry,
asthecasemay require.

(¢) (i) by omitting from subsection two of section

(i1)

(iii)

thirty the words "or magistrate holding an
inquest or inquiry upon any dead body" and
by insating in lieu thereof the words
", judtice or judtices of the peace holding an
inquest or magisteria inquiry upon any dead
body or a coroner who has dispensed with the
holding of aninquest upon any dead body in

pursuance of the provisons of subsection two
of section eleven of the Coroners Act, 1960,";

by omitting from subparagraph (i) of
paragraph (@) of subsection three of the same
sction the word "megidrate’ and by inserting
in lieu thereof the words "judtice or justices
of the peace’”;

by insating in paragraph (b) of the same
subsection after the word "coroner,” the word
"dipendiary";

(d)
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(d) (i) by omitting the Ninth Schedule and by insert- Ninth and
ing in lieu thereof the following Schedule— S,

NINTH SCHEDULE. S 27A(2).

Registration of Births Deaths and Regigtrar to enter No. of
Marriages Act 1899, as amended— Death Entry.
Section27A(2) (. | L

MEDICAL CERTIFICATE OF CAUSE OF DEATH.

(For use only by a legdly qualified medica practitioner who has
been in attendance immediately before the deceased's desth or
during his illness terminating in his death, and to be deivered or
forwarded by that medical practitioner to the Didtrict Registrar of
Births, Degths, ad Marriagesdirect.)

Name of deceased

Date of degth as stated to me day of , 19

Age as sated to me

Place of death

Last ssendivebyme day of , 19 . *Not seen
after death by me.

Postmortemy. notdh el d
Cause of Dezth. Duration of Disease.
| Years. | Months| Days.
Immediate cause .. .

Marbid conditions, if any, givigg @ ..
rise to immediate cause (Stat
in order proceeding backwards (b) . .
from immediate cause) ©
C .

1.
Other morbid conditions (if im-
rtantz contributing to death
ut not related to Tmmediate
cause
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~ hereby certify that | wasin medica attendance—
~ * immediately before the decessed's death or
*during the deceased's  illness terminating in his death

and that the particulars and cause of desth above written are true
to the best of my knowledge and belief.

1 n”?aynot beinaposition|&fer togive, onapplicatfonby Y

ey e -

the Registrar-Generd, additional information as to cause of death
for the purpose of more precise datistica classification.

Signature
Residence Date

* Strike out whichever is inapplicable.

~ This means the disesse, injury, or complication which caused desth,
not the mode of dying, as, eg. heart failure, asphyxia, asthenia, &c.

(i) by omitting the Eleventh Schedule and by
insating In lieu thereof the following
Schedule—

% 27A (2. ELEVENTH SCHEDULE.

Registration of Births Desths and Registrar to enter No. of
Marriages Act 1899, as amended— Desth Entry.
Section 27A (2) (b). | L

MEDICAL CERTIFICATE OF CAUSE OF DEATH.

(For use only by a legdly qualified medicd practitioner who has
viewed the body of the deceassed after death, and to be deivered
or forwarded by him to the District Registrar of Births, Degths,
and Marriages direct.)

Name of deceased

Date of death as dated to me day of , 19
Age as stated to me

Pace of death

Lagt seen dive by me day of , 19

Postmortem* held
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Cause of Deseth. Duréatiom of Dissase.

| Years. | Months| Days.
Immediatecause~ '

Maorbid conditions, if any, giving (@) ..
rise to immediae caue ?steted
in order proceeding backwards (b) ..
from immediate cals) ©
C) ..

Il.

Other marbid conditions (if im-
ortantz contributing to death
ut not rdated to Tmmediate

cause

| hereby certify that | viewed the body of the above-named deceased
after death, and that the particulars and cause of death above written
are true to the best of my knowledge and belief.

fﬁ?ﬁ&i&t beinapositionlatertogive, onapplicationbythe

1iay uave

Registrar-Generdl, additional information & to cause of death
for the purpose of more precise datidica dassfication.

Signature

Residence Date

* Strike out whichever is ingpplicable. o )
~ This means the disease, injury, or complication which caused death,

not the mode of dying, as, eg, heart failure, asphyxia, ashenia, &c.

(2) The Regigration of Births Deaths and Marriages
Act 1899, as amended by subsequent Acts and by this Act,
may 'be cited as the Regidration of Births, Desths, and
MarriagesAct, 1899-1960.

SCHEDULE.
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SCHEDULE.
No. of Act. Name of Act. Extent of Repedl.

1912, No. 36 ..| CoronersAct, 1912. . The whole.

1937, No. 35 ..| Statute Law Revision Act S much of the Second
1937. Schedule as amended Act
. . No. 36, 1912.

1945, No. 4 Mines Inspection (Amend-| Section 11
ment) Act, 1945.

1954, No. 32 .. JJsltg (Amendment) Act,

Subsection (4) of section 1,
section 5.
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INDEX.

Act-
commencement ..
divison into Parts. .
Adjournment .
Amendments—
Justices (Amendment) Act, 194
Mines Inspection (Amendment) Act, 1945 ..
Regidration of Births Desths and Marriages,
Act 1899—
Certificate—
cause of desth ..
form of .. ..

registration of death
Death-
certificate of cause of . .
firding of bodg/eglstratl on
inding
Medlcd Practltl oner—
uty on death of patlent
Schedule .

11
Statute Law Revision Adt, 1937
Banigter, appearance of

Commencement of Act
Contempt .
Coroner —
adjournment of inquest or inquiry
appointment .
cas where coroner not bound to hold mquest
or inquiry .
clearing court, powersre . .
contempt, Powers re .
coroner, if medica practltloner not to hold
certain inquests .
desth, mqu&et re ..
defined
delegation by dti pendlary maglstrate
examination of witness on oath .

..[46
..|46

Section. Page.
1(2
2 3
28 53
3, <ch. 37,74
3, Sch. 37,74
67
E % % [27A] o7
. 46(1) (c) [30] 70
..|46 (1 27A 67
HiEE
1) (b) [29]] 69
..|46 4512 a() [27A] %
- 46@5?1(“3 37,77421
17 47
1(2 36
27( ) 52
28 53
5 38
13 45
42 65
27 52
39 65
1, 13 42,55
4 38
8A 40
16 46
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INDEX—continued.

Coroner—continued
exhumation of body powers re .
findings
fire, inquiry re ..
mqu&st into death .
accident in mine
inquiry into fire
jurisdiction
mine, accident in . .
post mortem, order for

powers defined .. ..

publication of evidence, proh| bition, powers ..

dipendiary magistrate to have powers of ..
act in certain plac&s .

Sunday . ..

to St done’

view not n

Coroners Act, 1912, repeded . .

Deaths. [Seelnquest.]
Definitions. [See Interpretatlon ]
Depositions ..
Deputy Coroner—
poi ntment ..
jurisdiction, powers and dutles .
oaths taken by ..
Document, summons to produoe
defect in ..
failure to produce document after
form . ..
non-aqopeerance to summons
form of warrant
Fvice of .

Entry of land, premises, ec., order authorising
Evidence—
examination of witness on oath ..
prohibition of publication of
ruesof .
summons to witness to glve
defect in
form ..
non- appearance
svice ..

[AND SEE Inquest; ‘and Inquwy into flre]

Section. Page.
35 60
29 5%
12,13 44,45
1, 13 42,45
36 60
12,13 44,45

6,9 39,41
% 60
30,31 57,58
£ 3 64
42 65

8 40

9 41
40 65
14 46
15 46

3, Sch. 37,74
19 47

5 3

6,10 39,42

7 40
23 0
26 52
21 49
24 0
25 51
22 0
3BA 64
16 46
42 65
18 47
20 49
23 0
21 49
24 0
22 50
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I NDEX—continued.

Examination of machinery, €c., order authorlsmg
Exhumation of body ..

Fdodese
Fres [Seelnquwymtoflre]

Inquest—

accident in mine .

adjournment

clearing of court and proh| b|t|on of publlcatlon
of evidence

coroner to hold .
without j Jury, usually

efined

depostlons
evidence. [See Ewdenoe]
exhumation of body .. .
findings at . -
medica practl oner &s coroner
open to public ..
order for, by Supreme Court
powers of coroner defined
prisoners not to bejurors
regulationsre .. :
representetion at . .
summons to produce document
defect in ..
form .
srvice
Sunday - ..
view not necwy
witnesses—
examination on oath
non-gppearance
refusal to give evidence ..
. summons to give evidence .
Inquiry. [See Inquiry into fire; and Maglsterlal.
ry.

inqui I]
Inquiry into fire—
adjournment
clearing of court and proh|b|t| on of publlcatlon
of evidence ..
contempt

Section.

3(5)

28

42
27

8 8]
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INDEX—continued.

Inquiry into fire— continued.
coroner to hold .
without j Jury, usuaJIy
defined .
depostlons
evidence, rules of .
[AND SEE Ewdence]
finding at ..
open to public ..
order for, by Supreme Court
powers of coroners defined
refusal to produce document a .
regulationsre . . ..
representation a . .
summons to produce document etc.
defect in . .
form .. .
non-appearance to
service .
Sunday .
view not nece$ary
witnesses—
examination on oath -
non-appearance ..
refusa to be exammed
summons to glve evidence ..
Interpretatlon .. e
place’ (s 38A
Specified” (s
Interpretatlon Act of

Jury .
prisoners on’

qudifications of, regulatl onsre .

VIew not necessary

Justices (Amendment) Act, 1954, amended -

Liverpool police district

Magisteria inquiry —
adjournment

clearing of court and prohl bltlon of publlcatlon

of evidence

Section.

28
42

54,55

JR8S
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INDEX—continued.

Magigerid inqui ry—cont| nued
contempt ..
geflned
a/e%q;ce [See Ewdence]
flndln%:] a o .

o public ..

8?% forIO by Supreme Court
powers of justices denned
prisoners not to bejurors
refusa to produce document

regulations re

representation, |

summons to pr cedocument .
defect in .
form .. .
non-aopeermce to ..

form of warrant

savice .

Sunday

witnessess—
exami natlon on oath
non- g)
refusal to glve e\/ldence
summons to give evidence .

Medica practitioner-

coroner if, not to hold certain mquests

order to, for post mortem .

neglect to obey :

remun%ratlon

r ..
Metr(()egglltarBI/Pollce District ..
Mine, accident in
Mines Inspection (Amendment) Act, 1945, amended

Newcadtle police district

Oath-
coroner to take oaths .
examination of witnesses on oath’
witness refusing to teke ..
Offence—
contempt
failure to leave court

Section Page.
27 52

4 3
19 47
29 56
41 65
37 63
3 64
43 66
26 52
45 66
17 47
20 49
23 50
21 49
24 50
25 51
2 50
40 65
16 46
24 50
26 52
20 49
39 65
30,31 57,58
32 57
A4 58
33 57

9 41
36 60

3,Sch. 37,74

9 411

7 40
16 46
26 52
27 52
42 65
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INDEX—continued.

Offence—continued.
medica practitioner, €c., neglectmg to obey
order re post mortem
penalty for .
publication of evidence if prohrblted
refusd to undergo examination .

Parramatta police district
Penalty . ..
breach of regulations .. ..
Photographs, order authoris ng taki ng of cartain . .
Pog mortem .. .
medrcd ractitioner —
eglecting to obey order
remuneratron .

. report by

Prisoners asjurors

Recognizance-
person apprehended under warrant ..

Regidtration of Births Deaths and Marrlag&s Act
1899, amendments .

Regulatrons .. ..

Repeds and savings .

Report of post mortem  examination,, specral
examination or test ..

of report for relatrves of deceesed
Ryde police district

Savings .
Service of summons ..
Solicitor, appearance ..
Statute Law Revison Act, 1987, amended
Stipendiary magistrate to have powers of coroner
4 elas cacEronelr3 mstcertaéI n places ard
egation by stipendiary magisir e
Sumgrecf)ns to give evidence or produce document
ects in

failure to give evidence or produce document .

form e e
manner of sarvice .
warrant on non- appearance
form of
Sunday .

Section. Page.
2 58
44 66
42 65
26 52
9 41
44 66
45(2) 67

64
30,31 57,58
R 58
A 59
33, B3A 59
43 66
24 50
46 67
45 66
3,Sch. 37,74
3 59
33A 59
9 41
3 37
22 .50
17 47
3,Sch. 37, 74
8 40
9 4
8A &4
20 49
23 50
26 52
21 49
22 50
24 S
25 51
40 65
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INDEX—continued.

Title, short

Warrant-

apprehended person how dedt W|th

defectin ..

form, dc.

non-appearance to ‘summons
Witness—

examination on oath

refusal to be examined

Section Page.

1(2) %
24(2) 50
23 50
25 51
24 50
16 46
26 52

p95783—6
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APPENDIX B

EXTRACTS FROM
THE LAW REFORM COMMITTEE—INTERIM REPORT No. 6

THE POWERS AND PROCEDURES OF CORONERS AT
INQUESTS AND OF MAGISTRATES AT COMMITTAL
PROCEEDINGS

The Law Reform Committee has dudied 'the powers and pro-
cedures of Coroners and as appears from the annexed detailed report
finds that, in the main, the podtion snce the Coroners Act, ), is
satisfactory. It is however, unanimously of the opinion that action
should be'taken to give effect to the following recommendations, for
the reasons appearing in that report.

(1) Whether unnatural deeths or fires involve an indictable offence
or not, Inquests as at present conducted are of red value and should be
retained. [See para

(2) They would be of condderably less vaue if the scope and
nature of the inquiry was confined to matters upon which the coroner
may make an express finding, but they are usudly not in fact so con-
fined, and follow the traditional pattern except where s 28 (1) applies
This is in accord with the Coroners Act, 1980, in our opinion; and if
there is any doubt as to the correctness of our view the Act should be
amended to put it beyond question. [See paras 1-7]

~ (3) Proceadings at inquests should be published for the informa-
tion of the public. The Coroner's discretionary power to prohibit
qul_ldcgon should, however, ordinarily be exercised in the case of
uic

It should dso be exercised except in gpedid circumstances in
relaion to evidence which is likdy to injure any person if published.
[See paras 811]

(4) Neither the fact that any witness is warned that he need not
answer if the answer is likdy to incriminate him nor the fact that a
witness declines to answer on that ground should be published in the
Press A provison should be insarted in the Act to this effect, and
whe? warned a witness should be informed accordingly. [See paras
811]

(5) Coroners should not refrain from making a full inquiry into
the manner and cause of death, or cause and origin of a fire, merely
because it gppears that no indictable offence is involved. [Se paras

12 17
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~ (6) They are not, however, concerned to inquire into matters
which relate only to civil ligbility and should not go or permit others to
%p beyond the mvesn%glqn of the statutory matters in order to do so.
heir Tindings should be limited to these matters, and it is usualy not
desirable for reasons to be given. In no case should a coroner express
his view as to negligence or any other cause of action, or entitlement to
Workers Compensation or Pensions. It is proper for him to add arider
designed to prevent the recurrence of afatality by drawing attention to a
dangerous State of affairs, but he should never attribute moral blame-
worthiness to or criticize the act, omisson, character or conduct of an
individual. Effect to these recommendations and to those contained in
pars 3 and 5 above could be given by circulaing this Report, or b
drafting and circulating short Rules for Guidance. [See paras 13-17, ]9{

(7) Every person or organization having a legitimate interest in
the ascertainment of the facts into which it is the Coroner's duty to
inquire should be entitled as of right to appear by himsdf or his counsd.
The Nominal Defendant in appropriate cases is such a person.

Every person claiming to be 0 interested should be given reason-
able natice by the Coroner of the time, date and place of the inquest.
Provison should be made in the Act accordingly. [See para. 14]

(8) The decison whether or not an inquest should be held into a
death occurring under or after anaesthesia should rest with the Coroner,
unless an inquest is demanded by relaives (asit now does), and not, as
until recently it in effect did, with the doctor. Consderation should be
given as to whether the gpplicability of the provison only to deeths
occurring within 24 hours of the adminigtration of the anaesthetic is
adequate. [See para. 20]

(9) Persons without Ie%i qudifications should not be gppointed
to the office of Coroner or uty Coroner, and as soon as IS prac-
ticable it and the office of the epug/ Coroner should be held only by
Stipendiary Magidrates. [See para. 21]

(10) Section 29 (3) of the Regidration of Births, Desths and
Marriages Act, 1899, should be extended to cover al cases in which an
inquest is likely to be unduly prolonged or ddayed. [See para. 22]

11) "Any person” in s. 29 (%2 [of the Coroners Act, 1960
should be defined to enable verdicts of suicide to be vaidly given by
prowdln? that in such cases it does not include the decessed. [See
para 23

(Signed) L. J. HERRON,
Chairman,
Chief Judice.
10th April, 1964.
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The Powersand Procedures of Coroners

1. Our terms of reference were 0 wide that our first substantia
task was to diat what were or might be matters of complaint or
topics for constructive criticism in relaion to coroners inqueds as
they are in fact conducted under the Coroners Act, 1960. Our investi-
gations disdosad that generdly gpesking proceedings in Coroners Courts
ae formal, uniform and dignified. Indeed, the rare exceptions occur
where the coroner is not a stipendiary megistrate. There are, however,
dight but noticesble divergences of practice and some disagreament
on principle even amongs the stipendiary magistrates.

The following matters were felt to be worthy of investigation and
report:

(i) The extent to which coroners should go beyond the investi-
gation of the basic facts of a death or firé to enquire into
questions of crimina responghility. In other words, is it
in the public interest and is it of practical value to retain
the resdud investigatory function (as defined under Par.
3 below) in fact exerdised by coroners in cases where
no charge has been lad by the police [See paras 1-7]

(i) Whether publication of proceedings at inquests should be
prohibited because of —

(a) Didress caused to relatives and others
(b) Damage to suspects agang whom no charge is lad
(c) Imitative suicides. [See paras 811

(i) The extent to which in cases possbly involving crime
cts should be summoned, examined and cross-
examined. [See para. 10]

(iv) Whether in such cases drict rules of evidence should be
observed. [See para. 11]

(v) The extent to which coroners should go beyond the in-
vedtigation of the besc facts of a death or fire to enquire
into matters affecting civil ligbility for that desth or fire
on the part of any person or aspects of the matter which
may affect penson rights or workers compenseion clams,
or whether on the other hand a coroner, once satisfied
that no crime is involved, is fulfilling his function if he
does not fully investigate the surrounding facts and circum-
gances and merely contents himsdf with a finding that
the death or fire was accidenta. [See paras 12-17]

(vi) The extent to which parties interested in questions of avil
lighility arisng out of the death or fire should be given the
right o appear a the inquest. [See para. 18
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(vii) The extent to which the procedure and practice of
Coroners Courts, which vary to some degree with different
coroners on some of the above subjects and especidly in
regard to the representation of interested parties, should
be regularized by rules. [See paras 13, 18

(viii) The extent to which coroners may make findings of fact,
in the course of giving reasons for a finding or otherwise,
agang individuas who have had no opportunity of being
heard in their own defence and the extent to which th
m% properly comment upon the character and conduct
such individuas. [See para. 19|

(ix) Whether the law as to the need for inquests into deaths
during or after surgicd operations should be changed.
[See para. 20]

(X) Whether the practice of appointing persons without legal
&Jgdflcatlons to the office of coroner or deputy coroner
Id be continued, and whether the office of CI%/ Coroner

should be a more senior pogtion. [See para. 21]

(xi) Whether the provisions of s 29 (3) of the Regidtration
of Births, Desths and Marriages Act, 1899, should be ex-
tended in dl cases in which an inquest is likely to be unduly
prolonged or delayed. [See para. 22]

(xii) Whether it should be provided that "any person” in s 29
(3) [of the Coroners Act, 1960] does not include—

(a) aperson whose identity is unknown

(b) the deceased in suicide cases

(c) ether of the deceased in murder and suicide cases.
[Seepara. 23]

2. We did not consder it to be any part of our function to enquire
whether the nature and scope of the coroner's inquest today are such
as to accord fully with the traditional function of the coroner, and the
history of the office is from this point of view not relevant. Our only
function, we congder, is to determine what in the public interest and
with due regard to the rights of individuals the nature and scope of an
inquest should be. However, the conduct of inquests under the Coroners
Act, 1960, and the interpretation of the scope of the coroner's inquiry,
especidly in relation to "the manner and cause of death” and "the
cause and origin® of a fire are undoubtedly influenced by tradition.
Itis egtccordmgy desirable to note briefly the history of the coroner's
inquest.

Originally, the Coroner's duties were of a fiscal nature; but as an
unnatural death might bring revenue to the Crown, it soon became one
of his most important duties to inquire into such deaths. In 1276 the
Coroner's duties were st out in detail in the Statute De Officio Coron-
atoris. When informed of a sudden death, he was to go to the place
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and bring before him representatives of the four nearest townships
and to inquire where the person was dain and who was there and who
was guilty. Those found guilty were to be ddivered to the Sheriff and
geoled, and steps were to be taken to ensure the availability of witnesses
a the Asszes. In time, this became the Coroner's only substantia

function.

With the egtablishment of a police force, the Coroner's function
as an investigator was largely, if not _entirel?/, superseded.  Indeed, in
this State, he mes seisad of jurisdiction only when notified of adeath
by the police. He formerly examined the evidence placed before him
by the police (or in specid cases such as those of deaths in police cdls
by counsel briefed by the Crown) to ascertain whether a prima facie
Ccase was made out againgt any person but he could summon witnesses
and he could hear other evidence if he thought fit. This rarely hap-
pened. Since 1960, however, this function has been further restricted.
If a charge is lad e:;tj;ainst any person before or during an inquest, the
inquest is adjourned till it is disposed of (s. 28 (1)) ; if no charge is
laid, but it appears to the coroner that there is a primafacie case against
any person, he adjourns the inquest after hearing the evidence but before
making a finding and forwards the depostions to the Attorney-Generd,
naming that person (s. 28 (2)).

~ An enquiry into "the manner and cause of desth" had aways
involved an enquiry into the identity of the person who, as well asinto
the facts and circumstances which, occasoned the death. Similar con-
dderations applied to inquests into fires. Questions of means, motive
and %Pportunlty were ordinarily investigated. Coroners generaly do not
regard the scope of this traditional inquiry as having been in any way
limited or restricted by the Coroners Act, 1960, except where a charge
has been laid. Section 28 (1) of the Coroners Act, 1960, is as follows:

8 E)l) Where a coroner, justice or judtices is or are
informed by a member of the palice force ather before he com-
mences or they commence any inquest, inquiry or megisteria
inquiry or after he commences or they commence but before he
completes or they complete any inquest, inquiry or megisteria
inquiry that a person has been charged before one, or more than
one, justice with an indictable offence in which the question—

(2) whether the person charged caused the death of the de-
person concerned; or

(b) whether the person charged caused the fire concerned,
as the case may be, is in issue such coroner, justice or justices—

(i) may, where he has or they have not commenced the in-
cweﬂ, inquiry or magisterial inquiry, or where he has or
they have commenced it but has or have not taken the
er\]/idence herei l?eaﬂﬁr referred to, commence or cc_)gti nue, as
the case may be, the inquest, inquiry or magisteria inqui
for the purpose only of taking e\/id>é1oe of the identity 3/
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the deceased person concerned and the place and date of

his death or evidence of where the fire concerned occurred,

as the case may be, and upon taking such evidence shdl

thereupon adjourn the inquest, inquiry or magisterid in-

tc#1U|ry ]ywthout fixing a date or place for the resumption
ereof; or

(i) shal, where he has commenced such inquest, inquiry or
magisteria inquiry and has taken the evidence referred to
in_subpar rapheg/l) of this subsection, immediately upon
being o informed adjourn such inquest, inquiry or megis
terid inquiry without fixing a date or place for the resump-
tion thereof, and where a jury has been impanelled sl
discharge such jury.

Section 28 (2), would at leest seem to countenance the traditional
inquiry in cases to which s. 28 (1) does not apply.

28. (2) Where the evidence given at any inquest, inquiry
or megigterid inquiry establishes, in the opinion of the coroner,
udtice or judtices holding it, a prima facie cae agang any
nown person for an indictable offence in which the question—

(@) whether such known person caused the death of the
deceasad person concerned; or

(b) whether such person causad the fire concerned,

asthe case may be, isin issue and the coroner, justice or justices
has or have not been informed in accordance with subsection
one of this section the coroner, justice or justices shal—

(1) immediately after the evidence at the inquest, inquiry or
magigerid inquiry, as the case may be, has been taken and
before making his or their findings, or where there is ajury,
taking the jury's verdict, adjourn the inquest, inquiry or
maegideria 1nquiry without fixing a date or place for the
resumption thereof; and

(if) forward to the Attorney-General the depostions taken at
the inquest, inquiry or magisterial inquiry together with a
gatement Sgned by the coroner, justice or justices setting
forth the name of the person agans whom a prima facie
caxe for an indictable offence has, in his or their opinion,
been established and particulars of such offence; and

(iii) where a jury has been impanelled, discharge the jury.

By s 29 (3), however, the coroner is precluded from indicating in any
finding or in any way suggeding that any person is guilty of an
indictable offence. A suggestion has been made that the prevailing view
adopted by coroners is not correct and that the soope of the inquiry is
limited in effect to matters as to which the coroner is permitted or
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required to publish afinding\. This view has the support of the Sdliditor-
Genegrd, but we do not share that view. In our view the function
currently exercised by Coroners in inquiring in a broad way as to how,
when, and where a death occurred is within their powers as defined by
the Coroners Act, 1960, whether or not crimindity may be involved.
We think, further, as will subsequently appear, thet it is desrable in the
public interest that Coroners should continue to inquire as they now
do, subject only to the safeguards contained in our subsequent recom-
mendations, and that if ‘there is real doubt about the matter, the podtion
should be clarified 0 as to substantiate their power to do <o.

3. We use the phrase "resdud investigatory function” to describe
theinquiry in fact oonduc_:tedobg/ coroners in cases in which no charge
has been laid in the exercise of their traditional function, and notwith-
ganding that they may publish no finding indicative or suggedive of
guilt. Itistrue that they sddom if ever investigate of their own Initiative
Or summon witnesses other than those dproduced by the police or by
counsd. None the less the inquest affords to the police an opportunity
of which advantage is sometimes taken of furthering their investigations
by the examination and perhaps cross-examination of witnesses under
oath. The recent Bogle case affords a clear indance of this It dso
affords persons interested the same opportunity which is availed of to a
very marked degree in cases which may involve civil ligbility.

It is put on the question of ussfulness that as a matter of practical
experience inquests do not in fact provide a wﬁplement to police
investigations which is of any rea vaue. Although up to the present
date twenty-six cases had been referred by coroners to the Attorney-
Genegrd under s 28 (2), in none of them did the Attorney-Generd file
ahbill. We have not the details but it is bdieved that most of these were
fatal accident cases in which there was a difference of opinion between
the coroner and the police as to whether crimina negligence was
evidenced. We have no knowledge of any case in which the police have
laid a charge after an inquest as a result of information dicted in the
course of it. It is suggested in the Wright Committegs report that this
may well happen in certain dasses of inquest.

None the less the police themsdves and the Public Sdlicitor, who
was formerly a Clerk of the Pesce, hold the view that the coroner's

er to summon witnesses and to examine them (including the suspect,
If any) did in fact acﬂstoPolloel_nvesngat_lons, pa’tlcularIK asthe evidence
was given on oath, and that information might be thus forthcoming
which could otherwise have been log to investigating officers. It is
a0 to be noticed that the coroner's power to summon a witness may be
the only way of prevermn%_'a witness from leaving the country while
investigationS are pending. However, dthough an inquest does provide
an interested party who may be unwilling to give information to the
police with an opportuni of(gr%:mg it before a judicid functionary,
our inquiries indicate that s if ever is any information of value
S0 obtaned. The mog that can be sad is that in this regard the inquest
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has undoubted potentidities which have not in recent times been of

sgnificant precticd value and in the future it would seem are not likel

to be. We would, however, draw attention to the views of Sr Archibal

(I%Oodkln_ expresed in an addendum to the report of the Wright
mmittee.

But that is not the only consideration. An inquest as at present
conducted provides an opportunity for the public examination of the
thoroughness_or othewise of police invedtigations which have been
unsuccessful. This is welcomed by 'the palice, it is a stimulus to efficiency
and a safeguard againg inefficiency, and as such we congder it to be
inthepublicinterest.

Moreover there is area and a proper demand for the investigetion
of deaths under certain circumstances, and we ingtance the deaths of
persons in police custody, in gaols and in some cases in hospitals. This
IS because there is felt to be a risk of the facts relang&; to such desaths
bergf suppressed.  In such cases, as has been mentioned, ‘the Coroner is
usudly asssted not by the police but by counsdl briefed by the Crown.
This demand would not be satisfied by an inquiry <o redricted as to
preclude investigation as to who if anyone caused the desth and in what
circumstances. We would conclude that the coroner's inquest as currently
conducted is of some red practica vaue.

4. There are, however, weighty considerations which lend support
to the view that certain concomitant features of such enquiries are 0
undesirable that any benefit to be had from them is entirely outweighed.

The Bar Council recommended that "the Coroner's Court should
not be part of the machinery for investigating crime". The coroner. today
is undoubtedly regarded generall?; as presiding over a court of justice
and not over a mere enquiry although he does not in fact adjudicate
between parties. Heis usually a magistrate and he usually stsin acourt
building.  Although there are in the strict sense no litigants before him,
he makes findings in a judicial way which may well be to the advantage
or disadvantage of persons interested. It is not entirely satisfactol
that in what has come to be regarded in public estimation as a court
justic_eéedwhether it is or not, an investigatory function should be
exercised.

There are more serious aspects. Investigations of this sort occur
and can only occur where the police have been unable to edtablish
againgt any person a case sufficiently strong to warrant laying a charge,
but there may be someone under suspicion. Evidence is taken whether
grictly admissible or not, and the enquiry proceeds into matters s to
which a coroner cannot publish any finding of guilt. The effect may
wdll be to cagt suspicion in the minds of the public upon some person
whom the police themselves do not regard as suspect. A person
suspected by the police or in the minds of the public may be summoned
to give evidence, cdled and cross-examined. If he declines to answer a
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agang him is no sIronger._ He cannot be found guilty by the coroner
but he may well be held guilty and wrongly so in public estimation as a
result of proceedings which in some respects contravene the basic prin-
cples of our crimina law. Our enquiries disclosed the opinion unani-
moudy held that publication of evidence given at an inquest could
serioudy prejudice a person subsequently put on trial.  Since the
Coroners Act, 1960, no person has in fact been subsequently put on trial
but only because the Attorney-General has not filed a bill in any case
referred to him under s 28 (2). It was dso generaly agreed that
irreparable dama%e could be done to persons who were rightly or
wrongly suspect but against whom no charge was or could be laid.
With these opinions we entirdly agree.  What hai)pened in the Yeates
case could equally well happen under the present law.

The Solicitor-General and the Clerk of the Pesce, both of whom
adopt what we refer to as the redtricted view of the proper function
of the coroner under the Coroners Act, 1960, were of the opinion that
this had to be accepted in the public interest. It is not to be forgotten
that whether or not the coroner is considered to preside over a court
of justice, he does not in fact do so. His function is now amost
entirely ministeria; it is smply and solely to conduct an enquiry, and
since the enactment of s 29 (3) thisis no longer a "fiction” as it was
caled in the Wright report. He conducts this enquiry on behdf of the
public and for their information. Unnatural desths and fires are
properly matters of public concern. There is a general distrust of
enquiries conducted behind closed doors but in any case such enquiries
could not meet the public interest. If it is held, however, that proceed-
ings at inquests as currently conducted ought to be publishable by the
press, it cannot consistently be aso held that the coroner's enquiry into
whether or not a crime was committed should be atogether taken from
him, for the result would be to leave that enquiry entirely in the hands
of the police and thus, unless a charge is laid, behind closed doors.
It may be that the cases in which any serious injustice is done to
individuals are relatively few in number and therefore weigh little in the
scdes.  As to this we take the liberty of quoting the report of the
Wright Committee (paragraph 89):

It may be said that these cases are too few in number to
cdl for any change in the law; but in fact though few they are
very serious in character because they shock the public con-
stience of this country and outrage the views of the public on
the manner in which a crimina charge—especidly of a capita
character—should be advanced.

6. In search of possble aternatives the Committee examined the
Scottish system.  No other practicable aternative likely to receive any
measure of public support has been suggested to us.  Under the Scottish
system the investigation of unnatural deaths, except in the case of fatal
industrial accidents or unless the Lord Advocate deems it in the public
interest to hold a public enquiry, is conducted in private by a Procurator



91

Fscd. As a result where criminal proceedings are indtituted the
accused is not prejudiced by the previous public disclosure of the
evidence against him, and where they are not no damage is done to

sons & whom the finger of suspicion may point. Moreover in cases
In which criminality is not involved the intimate private details of the
deceased and his family receive no publicity. The Wright Committee
did not undertake a detailed investigation of the relative merits of the
Scottish and English systems of enquiry because it came to the con-
clusion that without extensive dterations to the English crimina pro-
cedure, it was not practicable even if it were desirable to adapt the
Scottish system to English conditions.

‘The reason was that in England there is no centraised system of
ublic prosecution.  The Director of Public Prosecutions is responsible
or the conduct of only a small proportion of prosecutions for indictable

offences. The majority are conducted at al stages by the police and each
county has its own police force. The dStuation is of course quite
different here as the Clerk of the Peace is responsible for the conduct of
dl prosecutions at Quarter Sessons and the Central Criminal Court
and the same difficulty does not arise. With some enlargement of staff
the Clerk of the Peace could undertake a role smilar to that of the
Procurator Fiscd and after enquiry report to the Attorney-Generd as to
whether a prosecution should be instituted or other action taken.

The Procurator Fiscd makes his own enquiries and if he considers
iér?ﬂvi?gétehtd(es statements from persons acquainted with the cause
e .

These statements are sgned but are not ordinarily made on oath.
If a witness is obstinate he may be brought before a sheriff and may
be put on oath and examined before him. Statements are not taken
from suspects and if a suspicion emg?es while a statement is being
taken the witness is not further examined.

It cannot be envisaged that in this country the Clerk of the
Pesce or any other functionary acting as Procurator Fiscad would
either invade the province of the police or st up an independent
homicide bureau to investigate unnatural deaths. He would no doubt
sudy the material gathered by the police in the form of statements
by witnesses, and from the replies we have recaved it is clear that
such materid is often not as satisfactory as a sworn depodtion taken
from a witness either at committal proceedings or a an inquest where
the witness is examined by a Skl||edeO|I0_-2' prosecutor and cross
examined by counsd for the defence. He might suggest further en-
quiries, the result of which would come before him in the same form.
He could be given er to summon an obstinate witness before a
magidtrate or judge but if the interrogation was to be held in camera
it would be met with great disfavour, and it is_extremely doubtful
whether any useful purpose would be achieved. The same power to
summon an obstinate witness could indeed be afforded to the police
under the present system but our replies indicate that exactly the same
comment applies.
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In short, despite its manifest advantages in avoiding damage to
the adaptation of the Scottish sysem to locd conditions
would result in no advantage from the point of view of value or useful-
ness, and if the Clerk of the Peace's enquiries were, like the Procurator
Fiscd's, to be conducted in private unless the Attorney Generd other-
wise ordered a great ded of public unease would be engendered. This
has not_apparently happened in Scotland where the system is tradi-
tiona. The Scottish people have aways been accustomed to having
enquiries into unnatural deaths conducted in private. Our own history
produces the opposite result. It has encouraged people to take an
interest in these matters. There is no doubt that they do, and we fedl
it to be in the public interest that they should. What was formerly the
King's Peace to be maintained by the Crown is today properly to be
regarded in fact if not in theory as the People's Peace in the mainten-
ance of which every member of the public is concerned.

7. Beng satisfied as we are that there is some red vaue in the
residua investigatory powers of the coroner; being dso satisfied that
the exercise of such powers can and does do unjustifiable damage to
individuals, and being unable to find any satisfactory dternative to the
coronid enquiry as a present conducted, it remains to consder what
deps can be taken so that the public interest may be satisfied and
a the same time the rights of the individud safeguarded. It may be
noted here that we have reached the conclusion that there is a red
vaue in the coroner's residual investigatory function upon a conddera-
tion only of those cases in which criminality may be involved. Any
doubt apout this concluson is we think in any case dispeled by the
considerations arising from discusson in paragraph 12 below of inquests
inwhich there is no element of crime.

The great majority of inquests are into matters which involve
no element of criminality, and one cannot reach any fina concluson
as to how wide the public interest requires an enquiry into the "manner
and cause" of death or "cause or origin® of a fire to be, and as to
whether it is desrable or indeed practicable for it to be in some way
resricted or whether other action should be taken to mitigate the
unfair damage it may do, without giving some dtention aso to this
dass of case. It may often occur that until an enquiry has proceeded for
some distance the possibility of a crime being involved cannot be
excluded, and this is so particularly in the case of motor vehicle acd-
dents; accordingly, any curtailment of the field of enquiry into "manner
and cause" of death to be effective might necessarily need to spply to
dl classes of inquest, whether a crime is or may be involved or not.
If we are to baance public interest againgt individua rights, the full
measure of the public interest and the extent to which it would be
u%wghdably affected by redtrictive action must be ascertained and con-
Sidered.

8. It is convenient next to condder what action could be taken
to mitigate damage to individuals. The most obvious course would be
to place a tota ban on the publication by the Press of proceedings a
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inquests. Again no final concluson can be reached until inquests in-
volving no crimindity are considered, because it may be impracticable
in fact, if not in theory, to diginguish between the two dassss of
caxefor the purpose of such aban.

It is dready clear that we would rule out immediately any SJ?—
%gstlon that al inquests be held in camera. Such a step would properly
e viewed by the public with misgiving, and would be wrong in prin-
dple. The public distrust of proceedings behind closed doors is well
judtified. Such proceedings tend to be unsatisfactory. It is essentid
that those who have an interest in them should be &ble to see and hear
what transpires. The Coroners Act at present provides that the Coroner
may prohibit the publication of any evidence, and this, wisdly adminis-
tered, we congder sufficient to meet the occasiond case in which distress
t?]t relglves of the deceased, or other condiderations, outweigh the public
interest.

Sightly different condgderations apply, however, to the question of
a total ban on publicity in the newspapers as distinct from a hearing
in camera. Our enquiries suggest that the immediate purpose of an
inquest is not appreciably advanced, nor is the investigetion significantly
assgsed, by such publicity; witnesses of any value do not in fact come
forward & a result of it; and it can do far more damage to the
individud than publication merely to the few who choose to attend
the hearing. Nonetheless our enquiries showed that no one was pre-
pared to suggest a tota ban. Severd expressed the view that there
should be no redtriction whatever. Others suggested a discretionary
power to prohibit publication of al or part of the evidence. This
dready exids Others suggested some control over the manner of
publication, to avoid sensationadism. This we regard as impracticable.

_ The placing of any limitation on the freedom of the Press is aways
an invidious maiter. "To uphold that freedom is a matter of the highest

blic importance and it should be jeadloudy guarded.” Nonetheless
the freedom of the Press is restricted by the faw of defamation in the
interests of the individual, and the only reason it can by the publication
of evidence given a inquests do damage without incurring ligbility is
that inquests are consdered to be court proceed n%ewnhln the category
to which qualified privilege relates. Should th%(/) ? We fed that the
answver must be that they should. For the Coroner's function is to
inquire, on behaf of the people, and in ther interests, into a matter of
public concern, an unnatural desth or afire. His function is not merely
to inform himself, nor is he appointed to be the fina and ultimate re-
positcl)(ry of the information gleaned. He inquires so that the public
may know.

His role is thus fundamentally different from that of the megistrate
conducting committal proceedings. Even though today a Coroner cannot
make afinding of guilt, hisinquest is not, as are committal proceedings,
amere preliminary. It is an inquiry complete and final in itself.
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Itistruethat casesin which s. 28 (2) applies (at least if aprosecu-
tion follows), and dso cases under s. 28 (1) (if the charge is not lad
until after some evidence has been taken) bear the strongest of super-
ficid resemblances to committal proceedings, and publicity may
serioudy prejudice the person ultimately charged in his defence and a
bis trial. Nonetheless the fundamental difference in the purpose to be
served must be kept steadil%ein mind. An inquest of which the public
can be told nothing would be a purposeless proceeding.

We have aready noticed that there may be cases in which the
public interest is outweighed by other considerations—either because,
In the particular case, the public interest is negligible or the other con-
Sderations exceptionaly weighty. In such cases the Coroner should,
under his existing power, prohibit publication.

9. We refer especialy to suicide cases. The Wright Committee
extensvely investigated certain undeskable features of inquests into
suicides and, 0 far as is relevant here, came to the following con-
clusons

(i) That a great ded of didtress to relatives and others was
caused by the reading doud in Court, and subsequent
publication of written material left by the deceased, some-
tunes written while of unsound mind, often deding with
intimate personal details or adverting upon others.

(i) That imitative suicides may result from publicity given to
inquests.

(iii) That there should be a total prohibition of publication in
the Press of proceedings at inquests into suicides, and that
publication of the name and address of the deceased and
of the verdict only should be permitted.

The Committee dso drew attention to the mischief which can
ensue from the publication in the Press before any inquest is held of
photographs and statements by potential witnesses and others where a
death has occurred under unusual circumstances.

While in this State there is no longer any need for an inquiry into
the deceased's state of mind—which introducéd much of the distressing
materia above referred to, it is to be noticed that the Wright Commit-
teds recommendations involved the abalition of this inquiry but none
the less adso recommended a ban on publicity.

The Wright Committee examined a great number of witnesses and
was impr by their unanimity and the force of their views.

We have made no similar inquiry, but we have no doubt that the
Wright Committee's conclusions apply with equal validity here athough
ome magistrates expressed doubts.  The imitative suicide is undoubtedly
a phenomenon which has been noticed here.  The Harbour Bridge
suicides soon after it was opened, and the popularity of the Gap are
notable indances.
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A guicide is not in general a matter of public concern, but we
doubt the wisdom of an arbitrary total ban on publicity. It may be
difficult to apply, especidly in cases in which thereis a rea issue as to
whether the death was not accidental. Moreover, where the circum-
gtances are such that a suspicion of murder may have rested upon some
person, it may be in that person's interest as well as that of the public
for the proceedings to be published.

We were informed that according to normal practice Coroners do
not permit the publication of suicide notes. This practice might well
be extended to dl but formal evidence in most suicide cases. If it is,
no other action is necessary.

10, As has been noted, a substantial cause of unjutifiable damage
to individuds arises from the Coroner's power to summon and examine
a sugpect, upon whom suspicion will become the more firmly fastened
if he declines to answer questions.

There is nothing obnoxious to the principles of our crimina law
and practice in the interrogation of suspects, provided they are properly
warned as soon as the occasion for warning them arises.” Such interro-
gations are regular practice on the part of the police, but are conducted
privately. They are obvioudy a proper part of a coroner's inquiry,
which is had in public. Should an inquest be, to some extent, hampered
or frustrated by depriving the Coroner of his power to summon and
interrogate a suspect? In Scotland the Procurator Fiscal never questions
a suspect. The Wright Committee recommended that a su should
not be put on oath unless he desred to give evidence and that if he
did 50 dedre, "the quedtions addressed to him should be directed Smply
to diciting his statement and he should not be cross-examined on the
inconsstency of his evidence with that of other witnesses'.

~ Thedifficulty we fed about this recommendetion liesin its aJOPIic&
tion to particular cases. It does not arise where the identity of the
person who caused the death (or fire) isknown, the only question being
whether his act was crimind or not, as is usudly the case in motol

vehicle fataities. He, and he done, can be destribed as the "sugpect”.
Where, however, the identity of the person re%)ons_ble IS not apparent,
who is to quallf?; for the proposed protection? Is it to be an’}/ Ioerson
who appears to have had the means, motive, or onortunlty. n any
one case there may be severd such persons. Isit to be such person only
as the Coroner regards as suspect? What is to happen if a person is
cdled and cross examined in the usual way, before any suspicion arises,
out of the inquiry at dl events, and subsequent evidence renders him
suspect? Must a person brand himsdf a sugpect in order to dam
protection? If s0 he is in just as difficult a postion as a witness who
declines to answer questions is at present. However the protection was
applied in practice, the suspect would be publicly identified and branded
as effectively as under the present sysem.
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[t must be remembered that we are concerned with more than one
problem. In the first place it is a cardina principle that no person
should be required or compeled to incriminate himsdf out of Ms own
mouth. In the second place a witness may fed reluctant to dedline to
answer because of the damage which may flow from 'the publication of
his refusal. In the third place, if he should be subsequently indicted,
potentid jurors may be influenced by knowledge of his refusal to
answer; and if he has not refused to answer, his defence may be

rejudiced by the answers given. Alternatively, if he is never chergﬁd,

is reputation may be adversdy affected either by publication of his
refusal or by what he says. F!ndli/{ ex hypothesi, ue of s 28 (1)
no prima facie case exids agang him; nonethdess he is asked for his
account of the matter with suspicion directed a him; the difference
between this, and actudly being cadled upon to answer an unsubstan-
tiated charge, is negligible.

It is gpparent that mogt of the vice inherent in this Situgtion lies in
the threat of publicity. It is from 'this that the element of compulson
aises Without it a sugpect is free to answer or not as he pleases, his
decison divorced from extraneous condderations. If he answers and
prejudices his defence, or even implicates himsdif, it is by his own free
choice. If he dedines without publicity, potentid jurors and his
reputation are equaly unaffected. Notwithstanding guestions of public
interest, this is a field in which the right of the individud is regarded
as paramount.

~ Wethink, therefore, that it should be provided that neither a warn-
ing that a witness need not answer nor a refusal to answer questions
on the ground that the answer might tend to incriminate the witness
should be published in the Pr&abgnd that every witness who is warned
that he need not answer should be s0 informed.

‘We are constious that this is not a complete answer. It remains
possible that an innocent person willing therefore to answer, or a person
not innocent but proclaiming his innocence and relying on his ability to
withstand interrogation and against whom there is no prima facie case,
may be subjected to along cross examination suggestive of guilt. Such
occurrences must be rare and are not susceptible, we fed, of control by
any generd rule. It is for individua coroners to ensure that thelr
processss are not abused, and legally qualified coroners, &t leest, can be
relied upon to do so.

11 We have accepted as a generd principle that the public is
entitled to know what evidence is given a inquests It is entitled to
have placed before it materid from which individuds, if they see fit,
may draw their own concusons

A coroner, however, is not bound by drict rules of evidence. His
function is to inquire, and by receiving inadmissble evidence of no
probative value he may be led to sources of admissible evidence hitherto
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undisclosed. It is at least doubtful whether this has ever happened, at
least since the establishment of reasonably efficient police forces, but it
is a possibility; and there can be no other’justification (apart from shor-
tening the proceedings) for the reception of inadmissible evidence.
Should it leed to nothing, he will himsaf reject it in reaching a decison
and if thereis ajury will no doubt direct the jury to do so. Nonetheless
it will be published, and its publication may cause damage to in-
dividuds.

The Wright Committee recommended that in any case in which
questions of crimindity were involved drict rules of evidence should be
obsarved. Again, however, there is a difficulty in the gpplicetion of
such arule. Who isto say, in afatal accident case, at the time when
inadmissible evidence is tendered, whether a question of crimindlity is
involved or not? In what appears to be a suicide case @t first, a suggzes
tion of murder may appear later, and perhaps from the inadmissble
materid itsef. 1f 0 made it should be dedt with, if only to refute it.
Furthermore, in the ordinary litigious proceeding the parties themesdves
police the rules of evidence and ordlnanI\é the magistrate or judge
Intervenes only when objection is taken. Before a coroner there are
in the dtrict sense no parties.  In many cases it would be left to the
coroner himsdlf to maintain a vigilant eye on the admissibility or other-
wise of any evidence presented. - This might impose a serious respons-
bility as objections to admissibility are not always readily apparent.
Findly, it is to be remembered that as there is no gpped in any shape
from @ coroner, there is no way of correcting his error should hé in fact
depart from the drict rules. A better dternative, athough still subject
to these latter condderations, lies we feel in the coroner's power to
prevent publication.

~ The public is entitled to be made aware of relevant matters, and of
evidence from which a conclusion may vaidly be drawn; but there is we
fedl, no public interest in the publication of mere rumour, or of evidence
which has of itsdf no probative value. We think the Coroner should
take the respongbility of banni n?_ the publication of evidence, whether
_sftrlctl l_gﬂgssble or not, if it isTikely to do damage to any individua
if published.

12. Wenow turn to consider the value, and the proper or desirable
role, of the Coroner's inquest in relation to matters in which no
crimindlity isinvolved. Leaving asde suicide cases a very large pro-
portion of these, as the event shows, are fatal accident cases  Cases of
death under or after the administration of an anaesthetic are aso not
uncommon.  In such cases there is, more often than not some suggestion
of negligence, and, if no charge has been laid, the coroner enquires
whether or not there was crimind negligence.  If, in his opinion, there
was, he makes no public finding, but acts under s 28 (2). Otherwise,
he makes afinding. This makes it impossble to adopt, as apracticable
basis for classifying inquests, or for introducing rules applicable to one
dass and not to another, the involvement of any crimina charge.
Nonetheless, the "fatal accident” dass of cese is deserving of specid
congderation, because it is inevitable that the inquest—according to
exising practice—will touch on matters affecting avil liability.

p95783—7
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The value and importance of the inquest in fatal accident cases is
unquestioned.  The victim cannot himsdf give an account of what
happened, and the inquest affords to his relaives and friends, and to
others who m?%/_b_e concerned, and indeed emotiondly disturbed, a
means of aning the detals.  This of itsdf fulfilS a real need;
but in addition it is by no means uncommon for an inquest to disclose
matters affecting public sefety, the safety of employees, the safety of
travellers in public transport, and others.  Inquests into motor vehicle
fataities, unless they disclose dangerous roads, leve crossngs, or the
like, rarely fall into this category, but in these the question of criminal
negl(l:gg)ce or culpable driving is dways latent. The police having lad
no charge, it is important that there should be an independent check
on ther opinion.

Whether or not in such cases an inquest into the "manner and
cause' of death ought to involve an inquiry as to the existence of
crimind negli It is certainly concerned with preventable hazards,
and even i there were no value in the coroner's resdua power of
enquiry into criminality in cases in which crimindity is manifest, we
would conclude from what appears above that it would be quite
impracticable to redtrict the interpretation of "manner and in
such cases only. In other words, the importance of the wide enquiry
in fatal accident cases is of itsdf such as to justify the retention of the
coronia enquiry in its present form, and we see no practicable means
of drawing any didtinction, as at the opening of the enquiry, between
these and other cases.

~ The vadue and importance of inquests into fatal accidents is not
diminished by the fact that many of ‘them are the subject of some other
form of inquiry. Industrial acCidents are investigated by the Depart-
ment of Labour and Industry; mine accidents by the Mines Department;
arcraft accidents by the Civil Aviaion Department; railway accidents
by the Commissioner for Railways, bus accidents by the Commissioner
for Government Transport.  Shipwrecks or colligons are investigated
2}/ a Court of Marine Inquiry. These invedigaions however are not

| conducted in public and not dways exhaustively. They are usudly
held to answer the particular queries of the authority holding them; and
the acts or omissons of that authority itsef may cal for examination.
Indeed, the object of inquiry in some cases is merely to record dete-
ments of witnesses in case a civil action is brought againgt the authority
holding the inquiry. The object of the inquest, however, is to place on
record dl relevant evidence as to the facts and ckcumdtances of the
death; to provide material for the registration of the death in the
absence of a certificate by a medicd Bractltloner; to inform the public,
through an impartia inquirer of the broad facts of the matter, and to
inform &l concerned, in appropriate cases, of the precautions desirable
to avoid repetitions.

An inquest does not become unnecessary because an inquiry of
one of the types enumerated is undertaken. On the other hand it is felt
that the material dicited in these inquiries, including as it often does
statements taken within a day or two of the death, might be valuable to
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the coroner and should in dl cases be sent to him; not only because
evidence changes with the passage of time, but dso because it tends to
change according to the nature and intent of the proceedings in which
it is given. It must be remembered that the findings in the ingtant case
may not be the end of the matter; the inquest provides a permanent
record which may afford materid for subsequent research.

13. The soope and nature of an inquiry into afatal accident varies
R/rleatly from case to casg, and to some extent from Coroner to Coroner.
uch depends upon the extent to which the police have seen fit to press
their inquiries. The Coroner sdldom it ever requires any further investi-
gation. Much depends on whether the accident is one for which com-
pensation or damages may be payable. In these cases the inquiry is
pressed, sometimes to undue Impg%a by the parties interested.

At one end of the scae we ingtance this type of case A man,
aregted for drunkenness, is found dead in apolice cdl, as aresult of
cerebral haemorrhage. The Coroner, once satisfied that the police con-
cerned were in no way responsble, dl too often records a findin
without further inquiry, and this notwithstanding the fact that in su
a case the Coroner is usudly asssted by Counsd. The police have had
no reason to make searching inquiries;” no relative or friend (if located
and notified) comes forward on the part of the deceased to press an
investigation. The deceased may have hit with a bottle in a fight;
he may have been knocked down by a car; he may equdly have died
of natural causes. A finding is made without the manner of his death
ever being looked into, except by way of excluding one possbgllg/; Ve,
quite from the question whether any person was crimindly re-
goongble, the manner and the cause of desth may be of consderable
concern to his widow and children, who may be unaware of the death,
or if aware of that, unaware of the inquest touching it. They are not
likely to be capable of pursuing their own inquiries, but their rights
under the Compensation to Relatives Act, or Workers Compensation
Act, may be very much affected as dso may rights to a war penson.

At the other end of the scde there is the case of a car passenger
killed in alevel crossng accident. The widow, his driver, the Commis-
goner of Railways, and in certain circumstances the train crew and the
crossng keeper may be separately represented.  Under the guise of
investigating whether or not crimina negligence was displayed by any
person concerned, the proceedings are used, by the various interests,
in an endeavour to place or shift the divil lighility. At times, questions
which could relate only to damages are asked. Theinquest thus mes
adress renearsa for anis prius action, and even when from the outset
th%r8e (lg)not the dightest likelihood of the matter being referred under
S. .

~ A coroner in giving his reasons may indicate what he acoepts as
being the facts of an accident, and mglly even in his finding state that
one party or another was negligent. There is absolutely no statutory
or traditiona warrant for the latter, and the desirability of giving reasons
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iS open to question. But it is not with these things in mind that the
representetives of intereted paties examine and cross-examing, the
Coroner's finding, and a fortiori his ressons, are of no binding effect on
any of them. The essentid particulars ultimatdly incorporated in the
Degth Certificate become prima facie evidence of the facts stated, and
that is dl. The importance of the mgue_ﬁ_t to the parties interested lies
entirdy in the material adduced; in diciting favourable answers from
witnesses; in bresking down unfavourable ewdenoeé)eand in extracting
admissons, for in subsequent litigation witnesses will be confronted with
and held to their depostions.

.14, Because crimind_ negligence is within the field of inquiry,
negligence must be. It is inecapeble, whether desrable or not, in the
inquest as at present conducted. But other matters tending to establish
cvil liability may equaly be investigated by the interested parties, if not
by the Coroner, who, as at present congtituted, isin no way concerned.

uestions may be asked tending to show that a machine is or is not
an?er_o or that a place is a factory; that a breach of a statutory
regulaion has been committed, or that a state of affairs existed to which

the rule in Rylands v. Fletcher applied.

~ At both ends of the scde, and in the intermediate cases, prac-
tices of Coroners vary both as to the representation of parties and
as to the latitude given in examinaion and cross-examination of wit-
nesses. The Nomind Defendant, who is vitdly interested in fatal
motor vehicle cases in which a car sad to be involved is unidentified,
rarely if ever gets leave '_[o_apf)&ar_. Interested parties are not notified
of an bénﬁggﬂ and have difficulty in ascertaining when and where this
isto .

15. The question arises whether—

(i) The investigation of matters affecting avil liability should
be, asfar as possible, excluded; or

(ii) The present Stuation should be regarded as being in the
public interest and regularized, even though the Coroner
can make no relevant Tinding. (By "regularized” we mean
r_eco)gnlzed and controlled to achieve uniformity of prac-
tice); or

(iif) The Coroner's powers should be extended to enable him
to make findings of negligence (or contributory negli-
gence) and of facts relevant to other causes of action.

There was generd agreement amongst those interrogated that the
investigation of matters affecting civil liability was of red vdue to the

ies to subsequent litigation. Although there was some support for
the third of these proposds, we fed that on examination it cannot
be supported. There would be no real virtue in giving the Coroner
such a power unless his findings were binding on the parties interested.
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It is sad that, even if they were not, they would be of vaue in nego-
tiating the settlement of clams a an eally date. It may well be that
a precise and thorough ascertainment of the facts by "a coroner will
furnish a quide to the parties, athough it is doubted whether in this
country it leads as often to the settlement of civil clams as the evi-
dence before the Wright Committee a{})]parently sugé)ested (Par. 119).
It is the Coroner's duty to ascertain the facts, and no more would
be achieved, in our opinion, if he were empowered to add the con-
gruction placed by him upon them in terms of negllgg‘lée (short of
crimind negligence), Workers Com ion or on Rights
(though not in such a way as to bind the parties). Indeed, in so doing
he might well be merely raising false hopes in the breasts of prospective
plaintiffs or defendants. There would be a very great risk of creating
a dissonance between different tribunals such as to wesken the faith
of the public in the adminigration of judtice, for coroners and aivil
juries would not be expected dways to see eye to eye.

And the findin?_s of the Coroner could not be made binding on
the parties. In the first place, the nature of the proceedings is not
susceptible to it; it is an enquiry, not an adjudication. Secondly, the
coroner may 4ill be a person without legd training; and even where a
magisirate Sts, conceding that magistrates adjudicate nowadays on
matters involving very large sums, it is not desrable 'thet Stting as
8oroners, from whom'there is no apped on fact or law, they should
o0 0.

16. Not only is an enquiry into negligence probably inescgpable;
the Coroner can and should enquire into the circumstances giving rise
to the condition which caused the desth, and ascertain whether they
disdose a preventable hazard, or errors or weeknesses in_sysems or
in adminigration affecting public_safety, and this must involve the
investigation of fact bearing on aivil _Ilabll_lty. Moreover, the inquest
may wel be the only means by which interested ﬁaﬂes can fully
acquaint themselves with the circumstances of the death.

It follows that in our view the course sometimes adopted in the

tgg)e of case indanced above—that of the man found dead in a police

|—is not in the public interest. The Coroner in that ingtance is not
carrying out his function.

17 We e great practical difficulties about imlplementing the
first proposal which in any case received no support. It may be that
matters relating only to dvil liability should be excluded from coronia
investigations, as being irrdlevant to the issue before the Coroner.
Clearly enougg, ciuestlons which could only go to measure of damage
ought not to be alowed. But if any fact has any relevance to the manner
and cause of death, or cause and origin of afire, investigation of that
fact can hardlg be restricted because it has a bearing on avil liability,
even though, but for that aspect, it might have properly receved very
much less attention. The Wright Committee in dedling with this topic,
drew a sharp digtinction between the investigation of facts and a trid
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of liability pointing out that the inquest was by no means an appro-
priste forum for the latter procedure. It recommended, in order to
assgt Coroners in keegping inquests within proper limits, the introduc-
tion of a declaratory section enacting that the Coroner is not concerned
with questions of avil lidbility.

This recommendation should not be misunderstood. It was not
suggested that facts affecting questions of civil ligbility are for that
reason only not the concern of the Coroner. If_tha/ are facts touching
the manner and cause of death they very definit 0¥ ae. The mischief
identified by the Wright Committee was the use of inquests by inter-
esed paties, either to didt facts relevant to civil liability but not to
the issue before the Coroner or for the purpose of securing a rider to
the verdict imputing blame to one person or exonerating another. The
latter of these courses is much less common here than the former,
probably because it is redized that there is no practical utility in such
riders and aso that most coroners will not make them in_any case. As
we have already pointed out, and as the Wright Committee reported,
there is no statutory justification for either of these courses, which are
Prope_rly to be regarded as abuses of the inquest. But here, as in Eng-
and, it is the Coroner's function to ascertain the facts as to the manner
and cause of death, whether or not these facts bear on aivil liability.
If form_erlg_ his attention was dmost entirely directed to the question
of crimindity, that is no longer the case; indeed in but a smal pro-
portion of inquests is it so directed. Nowadays, the fact that no crime is
Involved in no way curtails the enquiry into the manner and cause of
deeth; the inquest is not, prlmarllill, a mode of crimina investigation;
it is essentidly an enquiry as to how, when and where an unnatural
death or a fire occurred.

18 Insofar as the relevant facts and circumstances may aso bear
on civil liability, interested parties are prima facie entitled to be repre-
sented, and providing their questioning is confined to matters relevant
to the manner and cause of the death or cause and origin of the fire
they can materialy asss the Coroner. Once a subdtantia interest is
disclosed, representation should be as of right; and interested parties
who have natified the Coroner of their wish to appear should be notified
of the date and place of hearing. But it is essentid that the Coroner
limits himsdf to flndm%ﬁ of fact, and confines the parties interested
to the facts relevant to the issue before him,

So far as representation of parties is concerned, the Act would
re_c%uwe amendment. The matter of notice of hearing could be dealt
with at the same time by amendment, or by Rule.

~ 19 As has been aready noticed, the desrability of Coroners
giving reasons for their findings, or indeed of doing any more than
sating, in the shortest possible terms, the answers to the questions they
are required by the Act to answer, is questionable. Nothing is gained
by dplergg more than stating, adequately, the facts which the Coroner is
required by the Act to find. Damage may be done, unfairly, if the
Coroner goes further.
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There is undoubte_dlh/ not the same ground for complaint here as
was noticed by the Wright Committee in England. It is not common,
epecidly where a magisirate acts as Coroner, for imputations of moral
blame, to be made a(%amst individuals. It is perhaps a little less un-
common for comment to be made upon the acts or omissons of
individuals or of public authorities. It is of course inevitable that from
tune to time findings of fact are made which are adverse to a person
who may or may not be represented.

It is completel¥ wrong in principle, and it is no part of the
Coroner's function, for moral blameworthiness, whether evidenced by
directly relevant material or merely appearing incidentaly or collater-
aly toreal issue, to be attributed to any person. Itiswrong in principle
because no charge has been laid; and the individual concerned, even if
appearing, is not there to be heard upon it, especidly if it is a collaterd
matter. The same applies to comment upon the acts or omissions even
of public authorities. A Coroner may ask rhetoricaly, why a doctor
failed to appear at the scene, or why the deceased had to wait o long
for attention at hospital, even where the delay in receiving treatment
was clearly not a factor in causing death. In such a case the doctor
who did not appear will of course not be reﬁreﬁrted at the inquest—
he has no right to be. Nor ordinarily will the hospital. Their explanations
would probably not be relevant even if they were.

This is not to say that from time to time in appropriate cases
Coroners should not add riders drawing attention to preventable hazards
and designed to prevent the recurrence of fatalities. It is, in fact, desr-
able that they should, as the public will rarely be as fully informed by
the Press as the Coroner is by his witnesses. 1t may be that such riders
will sometimes be based on inadequate material, or on a unilatera
view of the facts; they should as far as possible be confined to drawing
attention to a state of affairs and should not attribute the responsbility
for it to any person; and they should relate only to facts relevant to
thge manner and cause of degth, never to purely collaterd matters or
Sde isues

~Ifthisiskept in mind, and if our recommendations as to represent-
ation of and notice of hearing to interested Eartles are adopted, such
riders will be unlikely to dp unjustifiable harm, and will be more
soundly based than is sometimes the case at present. Provided these
recommendations are adopted there can aso be little complaint about
findings of relevant facts adverse to any party interested.  If they are
not, then we would note that in our view it is wronthn principle for any
fact finding to be undertaken unless al persons who may be affected
by the findings have the opportunity of being heard.

~ 20. Under the law as it stands, a medical practitioner may not
dgn a certificate in respect of any person who in the opinion of such
medical practitioner has died whilst under or as aresult of the adminis-
tration of an anaesthetic, but shall as soon as practicable after the desth
report the death to the officer in charge of the police station nearest to
the place where the death occurred.
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There is undoubtedly at the present time a good ded of public
concern over desths in hospitals during and after operations, the fact
that an anaesthetic is used is no longer the real criterion. The necessity
for "surgical audits' has been suggested.

~ The adequacy of the existing provision is chalenged principaly
insofar as its applicability is dependent on the opinion of a doctor,
who may be the very man whose act or omisson is or ought to be in
question. The Legidature has seen fit to provide that a medica
practitioner should not act as Coroner in any case in which he atended
the deceased pr_ofc_)nalelfy; yet the medica practitioner is chardged
with the respongibility in effect of determining whether there should be
an inquest at dl, and the man who takes this responsibility may be the
very man whose conduct ought to be enquired into.

We are satisfied that there is substantial ground for concern. We
have no reason to doubt the Magistrate who said, in discussing this
topic, that many members of the medical profession failed to do their
duty, and did not apply their minds to the things the Act required them
to congder. This is confirmed from other sources.

It would be expected that dl desths occurring under
o a a result of aneesthesa would be reported to the
Coroner; but it does not appear that al cases are 0 reported. The
phrase "in the opinion of" leaves the way open for deaths which have
not actually occurred while the patient iS "under” the anaesthetic to be
certified as having been due to other causes such as the disease for which
the operation was being performed or to intercurrent and fortuitous
events such as coronary occlusion, cerebra thrombosis and o on. There
is no doubt that a signiticant proportion of cases in which the anaesthetic
has probably paid a mgjor part in the catastrophe are not reported to
coroners. It may well be the medica practitioner's opinion that death
was due to surgicd condition for which the patient was being trested.
However, mag%/ anaesthetics which are poorly chosen and _Bia'haos
indifferently administered as wel as being primarily responsible for
deaths dso contribute to an enhanced mortdlity in patients suffering
from certain pathologica states. This tends to confirm the view that the
Act should not leave it to the doctor concerned to determine whether a
death is the result of the administration of an anaesthetic but that the
subgtitution of an arbitrary time limit would be Preferable. The question
was addressed to the Government Medicd Officer, Dr Percy, and to
the Secretary of the Australian Medicd Assodiaion. Dr Percy was of
the opinion that it would be in the interests of the medical profession
and of hogpitds if the fiedld were extended to cover deaths after
operation. He was not, however, sure of the advisability of a suggested
time limit of 14 days and sugg1ested subgtituting, the phrase "as a result
of". This, however, would sill leave the deciSon to the doctor. The
Audtralian Medical Association had no adverse criticism to offer of the
existing requirements and did not approve of the proposed amendment.
The Association did mention, however, that a member of the medica
professon who was attached to the Specid Committee had proposed
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an amendment as follows "A medicd practitioner shdl not sgn a
certificate in respect of any person who has died whilst under or as a
result of or within 24 hours of an anaesthetic’. The Council, however,

strongly opposad this proposd.

While this report was in the process of beirg drafted legidation
subgtantialy to the effect of that proposd came before Parliament and
is now to be found in the Coroners (Amendment) Act, 1963.

Bgond suggesting thaﬁ the period of 24 hours might well be
extended, we have no comment to offer.

- 21 1t emerges clearly from what has dready been sad on various
topics that criticsm of proceedings a inquests is lesst likely to arise
where they are conducted by magistrates of experience, and only §I%t‘g
more likely in other cases provided the Coroner is trained and qualifi
in law. It'is the Coroner of no legd training who is called on once or
twice in his life and then has the chance of making his own voice heard
over the length and breadth of the land who is most likdly to offend.
The proper conduct of an inquest necessitates some legd knowledge and
if our recommendations are accepted some knowledge of the rules of
evidence. It cdlsfor the judgment necessary to determine what interests
are involved. It cdls for baance and ms%ktrt, and a congtant weighing
of the public interest againg individua rights.

In large aress of the State onlc}/ a magidtrate can act as Coroner.
In remoter aress this is not 0, and deputy Coroners may dso be cdled
upon to act. It should, as a matter of policy, be ensured that in due
course, ‘throughout the State, a magigtrate and only a magistrate may
hold an inquest.

The office of City Coroner is a Grade.l posti r]g and on promotion
to Grade Il the magidtrate goes to another task. The result is that the
average term of office is about two years.

This istoo short. There must, of necessty be inexperienced City
Coroners from time to time; but every two years is too often. The
responghilities of the office, which is ‘a highly specidized one, fully
warrant its being made a Grade 11 appointment, if only to ensure that
'the pogt is held by an experienced man, and that his term of office will
be longer than is now the case.

22. Stion 29 (3) of 'the Regidration of Births, Desths and
Marriages Act, 1899, provides:

"Where

(a) a coroner dispenses with the holding of an inquest in
pursuance of the provisons of subsection two of section
eleven of the Coroners Act, 1960; or



(b) A coroner, judtice or justices adjourns or adjourn an in-
quedt, inquiry or magisterial inquiry, as the case may be,
{ H £l£%tjm% of ‘the provisons of section twenty-eight of

such coroner, justice or justices shal notify in writing to the
didrict registrar such information as he possesses or they
possess as to the identity of the deceased person concerned, and
the date, place and cause of the death of such person, and such
registrar shal make the entéy accordingly or if the death has
been previoudy registered shall add to or correct the entry, asthe
cassmay require’.

The section ought to be extended to cover dl cases in which an inquest
may be unduly prolonged or delayed, as in the case of an aircraft
disaster into which alengthy enquiry is held by the Department of Civil
Aviation, so that grants of Probate or Administration can be made.

23. Section 29 (3) of the Coroners Act, 1960, provides.

"Any writing made under the provisions of subsection one
or two of this section shal not indicate or in any way suggest that
any person is guilty of any indictable offence.

Doubts have arisen in the minds of coroners as to whether "any
person” includes (i) a person whose identity is unknown, (ii) the
deceased, in suicide cases, and (iii) either of the deceased, in cases of
murder followed by suicide.

It seams clear that the object and intention of s. 29 (3) read in
conjunction with s. 28 (2) is to put an end to the former anomalous
practice of bringing in verdicts of guilt of indictable offences in procesd-
Ings in which the person found guilty was never charged and to which
he was not a party, and the reason for so doing is the damage that such
verdicts may unjustifiably do. We are of the view that "any person”
should not include the deCeased | cases of suicide, but that theprovison
should not be otherwise atered.
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APPENDIX C

EXTRACT FROM
REPORT OF THE COMMITTEE ON DEATH
CERTIFICATION AND CORONERS (1971)
("THE BRODRICK REPORT" Cmnd. 4810)

The inquest

1407 As we indicated in the previous chapter the coroner is
absolutely obliged to hold an inquest on dl violent or unnatural deaths,
deaths in prison or deaths occurring in circumstances in which an
inquest is statutorily required. He must dso do so for any sudden death
the cause of which remains insufficiently determined after mortem
examination. If the coroner proceeds to hold an inquest he becomes
respongble for ascertaining not on|¥‘ the cause of death but dso the
particulars which are required for the purpose of regidration. He is
obliged to supply the registrar with dl this information on a document
known as a "Certificate after Inquest”. In the column headed "Cause
of Death" on this certificate, the coroner records not only the medica
cause of death but aso circumstantial causes of desth. "On receipt of
this document, the registrar regiders the death without requiring the
persond attendance of an informant. He is required to copy the whole
of the entry in the "Cause of Death" column into his register of desths
and it follows that dl this appears on the copy of the entry in the
register (the document commonly referred to as the "death certificate").

14.08 The requirement that an inquest should invarigbly be held
on dl "violent or unnatural” desths has meant that some inquests are
now held which, in view of a number of our witnesses serve little
useful purPose_ Severa witnesses suggested that a coroner should have
power to dispensewith aninquest in certain cases. The British Medicd
Asocidion, for example, suggested that the power to dispense should
be extended to "dmple accident cases' and the Police Federation
made a Smilar suggesion in respect of "cases where the verdict is a
mere formality . . " The suggegtions of other witnesses varied from
aproposd that the coroner should have virtually a complete discretion
to one that he should have no discretion at dl. Our own conclusion,
basad on the evidence submitted to us and on a priori grounds is that
the exiding law is too inflexible in that it requires the coroner to hold
an inquest on a number of occasons in which there seems to be no
reason in the public interest for doing 0. Clear cases of suicide, some
deaths of dderly persons following falls a home and certain road
accident deaths ‘are most often quoted as examples of unneq&ag
inquests, but examples can be found within each of the categories
death in which aninquest is mandatory. We are satisfied that the only
way to improve the Stuation is to give to the coroner what will be
virtudly a complete discretion as to whether or not he should hold an
mqru%t. We congder the implications of this concluson in the second
haf of this chapter.
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B. Our Proposal for the Future

1409 In Part Il of our Report we have stated our belief in the
value of retaining the coroner's office as the most convenient form of
"appropriate authority” for carrying out two functions—

(a) edablishing the medica cause of desth, when for one
reason or another, certification by a doctor is impracticable
or inappropriate, and

(b) for initisting enquiries into circumstantial causes of desth
where this seems desirable in the public interedt.

For coroners to be able to carry out this role we concelve the basic
requirements to be that—

(i) coroners should be recipients, not seekers, of reports of
deaths which cdl for therr investigations,

(if) coroners enquiries should extend so far as, but no fur-
ther than, is necessary to enable them to complete the
task of establishing the cause of death.

1410 We recommend that, in future, subject to three exceptions,
a coroner should have a complete discretion as to the form which his
enquiries may take after a death has been reported to him. In the case
of the three exceptions we congder that an inquest should be man-
datory. The exceptions concern—

(a) deaths from suspected homicide,
(b) desths of persons deprived of their liberty by society, and
(c) deaths of persons whose bodies are unidentified.

~ 1411 We consider that a death from suspected homicide is pre-
eminently a death in which there should be some form of public inquiry.
At present, the forum for this inquiry is more often a crimind rather
than a coroner's court. We hope that this will continue to be the Situa-
tion. We therefore recommend no change in the existing law under
which a coroner must adjourn his inquest if he is informed that anyone
has been charged with causing the death and which prevents him from
resuming an inquest until the question of responsbility for a desth
has been finally determined by the criminad courts. In any case in which
someone is charged with causing the death the coroner’s inquest should
continue to be merely formal in character. But it is important that a
coroner should open an inquest even when he knows that the principal
enquiry into the cause of death will be conducted in the crimina
courts. When murder is an issug, the dli)OSH of the body is too import-
ant a matter to be left to a registrar of desths. The determination of
when the disposd of a body may be dlowed is essentidly a judicia
decison and by opening an mcgest a coroner will put himsdf in a
postion to make that decison. Coroners are accustomed to maintain
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contacts with the process of crimind investigation and they are likely
to be much better placed than registrars to know, for example, whether
or not defence counsdl is likely to require a second post mortem exami-
nation of the body and to decide when disposd may safely be dlowed
to proceed. We recommend in Chapter 28 below that a registrar of
desths should be respongible for the 1ssue of certificates authorising the
dlspog of a body in any case in which a coroner has not opened an
inquest.

~ 1412 1t is even more important that an inquest should be held
in any case of homicide or suspected homicide in which there are no
criminal _proceedmgs in connection with the death, for legitimate public
interest in these desths is at leest as great as it is in deaths which
become the subject of crimina proceedings. An inquest held in such
circumgtances could demondtrate r|c1)ubI|dy that there was no need for
any further enquiry into the death (for example, because the person
likely to have caused the desth wes himsdf dead) or it could indicate
that police enquiries into the desth were dill continuing. But in ang
cae It would be unrediidtic to attempt to differentiate between a dest
from homicide which later becomes the subject of criminal proceed-
ings and one which does not. At the moment when a death is reported
to him a coroner will often have no idea into which category it will
ultimately fall. We therefore believe that a coroner should be required
to open an inquest whenever he suspects that a desath reported to him
may be ahomicide.

- 1413 By our reference to persons deprived of their liberty bé
dety we intend to cover dl those persons mentioned in Chapter

above, whose deaths we have recommended should autometicaly be
reported to a coroner. We have in mind, in particular, persons detained
in police custody or in prison service establishments and persons de-
taned under the Mentd Health Act 1959. Mogt people, we think,
want to have assurance that prisoners (and other persons set gpart
from society as a whole) do not die from maltreatment. We accept
that it is perfectly proper for a coroner's inquest to be used for this
purpose and that, to be fully effective, the procedure must apply to dl
deeths occurring in such drcumgtances. We believe that the pain to
family and friends caused by such inquests is likely to be minima and
mtag ttrr]}% eranﬁay wel have a strong desre for an independent enquiry

14.14 We propose that an inquest should dso be mandatory when-
ever the coroner is Informed that there is lying within the area in which
he exerdses jurisdiction the body of a person whose identity is in
doubt but who apf)ears to have died within living memory. An inquest
in such a case will provide the best possible opportunity for witnesses
to come forward with information. We believe that the finding and
subsequent digposd of an unidentified body is dways a matter of
legitimate public interest.
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1415 The three exceptiona categories described above are not
likdy to be large, 0 that the genera effect of pur proposd to give
coroners a discretion to decide the form of their enquiry will be to
place them in an entirely new stugtion. In future, a coroner will have
a free choice in nearly every death which is reported to him, either to
arrange for an autopsy to be performed or to hold an inquest (with or
without an autopsy) or to dispose of the cae on the bess of his
8_rellm_|nary enquiry. We now consder how he should exercise this
iscretion.

1416 When a death is reported to him the coroner’'s first task
should be to satisfy himsdf as to the identity of the body and that
it lies within his area. After these facts have been established his prin-
cipd duty should be to ascertain the medicad cause of desth.

1417 We recognise that some of the deaths reported to the
coroner will not require him to make more than a preliminary inquiry,
eg. of the doctor with evident knowledge of the case. There are two
reasons for this. First, the operation of the new procedure for certifyin
the facts and cause of desth, which we have recommended in Part
above, will probably ensure that some degaths are reported to coroners
for "technica” reasons even though a doctor has great confidence that
he knows the medica cause of desth. Second, a few reports may be
frivolous or malicious. Accordingly, we recommend that the coroner
should retain the right to accept the cause of death given to him by
adoctor, but, having done so he should take responsibility for certifying
the cause of death. He should send his certificate to the registrar on
the bads of the information which the doctor has provided. We would
expect a coroner to decide to certify after a preliminary inquiry only
in straightforward cases. He might certify in thisway when, for example,
a doctor who is in other respects qualified to give a certificate of the
fact and cause of death is disqualified from doing so only by reason of
alack of recent attendance, or when a doctor who has treating a
patient is temporarily unavailable and a partner, who has access to the
deceased person's case notes is confident that he knows the cause of
desth. Provided that he can be satisfied that the cause of death is already
accurately known, a coroner might also choose to act in this way in
relation fo some of the hospital desths reported to him because they
occurred during surgery or under or before recovery from the effects
of an anaesthelic.

1418 If, however, the report made to the coroner raises any
doubt as to the cause or circumstances of death, it will be his duty to
resolve this doubt using the most suitable means a his disposa. ™ In
some cases, he may be able to resolve any doubt smply bfy making
further inquiries. More often, however, it will be necessary for him to
arrange for an autopsy to be performed, and, on some occasons, he
may feel it necessary to hold an inquest.

1419 Wethink that it is possble to identify and commend certain
principles of public interest which coroners should bear in mind when
they consder the form of investigation which they propose to undertake
into deaths reported to them. We have aready referred to the concept



of thee'('j)ublic interest” in our condgderation of what deaths should be
reported to coroners (see Chapters 6 and 12 above). We now use the
phrase in a dightly different context. Below we suggest some grounds
of public interest which we believe that a coroner's inquiry should
srve Thex are— :

(i) to determine the medical cause of death;
(ii) to dlay rumours or suspicion;

(iii) to draw attention to the exisence of circumstances which,
if unremedied, might lead to further deaths;

(iv) to advance medica knowledge, and

(v) to preserve the legd interests of the decessed person's
family, heirs or other interested parties.

The determination of the medical cause of death

1420 We have argued that it should be the principd am of any
sysem of death certification to ensure that the cause of death is
accurately ascertained in every case because we bdlieve that the ascer-
tainment of the cause of death of individuals is important to the whole
community. It is therefore, with the mple intention of improving the
accuracy of certificates of the fact and cause of death that we have
recommended, in Chapter 6, that doctors should be placed under a new
statutory obligetion to report any death to the coroner if they cannot
confidently certify its cause. The operation of this requirement is likely
to increase the number of deaths reported to the coroner for purey
medical reasons. We hope that coroners will respond by using their
power to order autopsies in any case in which the medicd cause of
death is in doubt. We doubt 1f they will need to resort to inquests
except on those infrequent occasons when a number of doctors are
known to disagree on a point of substance, or the results of an autopsy
are vitiated in any way (eg. by the date of the body or the length of
time snce death), or when an inquest may be the best means of
FIUCIddIng, by circumgtantid inquiry, the opinions of medica practi-
ioners.

Investigation to allay rumour or suspicion

1421 At present the coroner fulfils an important function in the
dlaying of gossip and, in some cases, suspicion, to which a death can
0Ometimes glve rse. At worg, these rumours and suspicion are harmful
to individuds and, even at bedt, they leave a feding of unease in the
community concerned. We bdieve that coroners should be ready either
to arrange an autopsy or to hold an inquest in order to alay such
rumours and suspicions. The knowledge that an autopsy has been per-
formed by a reputable independent pathologist may often be enough
to clear up such doubts. On occasons, however, coroners may well
fed it necessary to hold inquests in order to demonstrate publicly that
adequate inquiry has been made into the circumstances of desth and
that there are no grounds for alarm, suspicion or self-condemnation.
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(IjDubIri]city for circumstances which, if unremedied, might lead to further
eaths

. 1422 A coroner should congder, on the bass of his ‘oreliminary
inquiry, whether it is in the public interest that he should hold an
inquest in order to draw attention to a possible fatal hazard o that an
adequate warning can be given to the public and precautions taken,
whether by individuals or by a responsible authority, againgt any new
fataity. In Chepter 16 we da/eloF our views on the coroner's right to
make public comments on particular matters and his right to refer his
papers to an appropriate authority.

The advancement of medical knowledge

1423 So far as we are aware, coroners autopses and inquests
have never been overtly in order to advance medica knowledge. We
do not think that the coroner's powers should be sought as alast resort
by doctors who fail to ?a the consent of relatives to an autopsy which
they wish to conduct for purely research purposes. But we do not
discount the posshility that a number of deaths could occur, either
within a particular digtrict or nationaly which, athough they could be
certified by doctors under the procedure we have pr in Pat |,
might gppear to indicate the presence of some hitherto unsuspected
hazard, and justify research in the interests of public hedlth generaly.
We believe that If such research were promoted and the systematic
co-operation of coroners were deemed essentid, individua " coroners
would be justified in ordering post mortem examinations, and, if neces-
sary, in proceeding dso to inquests, in order to determine the reldive
sgnificance of factors leading to those deaths and in order to enable
possble methods of prophylaxis to be studied.

The preservation of rights of the deceased person's family, heirs or other
interested parties '

1424 A coroner's invedtigaion can often help to safeguard the
legd interests of persons ‘affected by a desth. For example, me results
of a post mortem examination can be useful in helping to decide
questions of inheritance, where there may be a question as to which of
two relatives died first. Agaln, a coroner's inquest can, on occasion, be
an extremely valuable method of enabling relatives to assess the chances
of a successful civil clam, and sometimes the record of evidence given
a an inquest may be of prime importance in a subsequent clam for
compensation. But these are incidental by-products of the sysem and
not intringc to it. Indeed, we are convinced that it would be againgt the
public interest for the scope of the coroner's investigations to be enlarged
In the area of cvil lidbility. At present the coroner is precluded ?1/
Rule 33 of the Coroners Rules 1953) from returning any verdict whic
may appear to determine any question of cvil liability. We recommend
that this redtriction should be retained. It is inevitable, however, that a
coroner should sometimes have to face the question whether a particular
inquest, if held, would be IlkeIWo turn largely into a "dummy-run” for
subsequent civil proceedings. We suggest that the consideration which
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should weigh most with a coroner in such circumstances, is whether if
an inquest 1s not held, the true circumgtances of the death will become
known. If it seems to the coroner that it is most unlikely that the
circumgances of a death will become known if an inquest iS not held,
he should have a bias towards holding an inquest.

1425 1t is an essentid feature of the changes we proposad in this
and the preceding chapters that coroners should have wide discretion
to decide what form of inquiry (if any) they should adopt in particular
caes. By way of guidance, we have suggested some simple operationd
principles. There remains the question whether there will 'be need for
some measure of outside influence. In Chapter 19, we consider pro-
posds for rlghts of goped againgt a coroner's decison not to hold an
Inquest (and other agpects of his activity). In our Concduson we
condder the nesd for a continuing review of the way in which the
coroner's discretion works in practice so that coroners may be advised
of any changes which are conddered desirable in ‘the practicd exercise

of this discretion.

p95783—8
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APPENDIX D
NOTES ON THE LEGAL MEANING OF " SUICIDE"

1 The law in New South Wales concerning suicide is put thus by
Professor Howard: "suicide is a felony equivalent to murder and
attempted suicide is a misdemeanour. It is of course immaterid in
terms of punishment to the person who is a once the perpetrator and
the victim of the crime ‘that slicide is afelony. The practical significance
of the rule in the crimina law is in relation to complicity".” In the
modern development of the law, suicide and fdo de se have mcreasnﬂly
been equated, an interesting return to 'the earliest legdl expostion of the
métter by Hale who said that: "Felo de se or suicide is, where aman of
the age ‘of discretion, and compos mentis voluntarily kills himsdf".

2. It took some time for "sdf murder” to acquire the dement of
crimindlity in ancient English law. Professor Glanville Williams 'has
made an extendve study of the reasons that lay behind it. They nead
not be repeated here: but his conclusion is pertinent:

The object of the king's judges was to enrich their master,
and their readiest argument to this purpose was that suicide was
a felon?/. Snce every felon forfeited his goods to the king, it
had only to be decided that suicide was a felony to divert the
forfeiture from the suicide's immediate lord to the roya coffers.
This step had been taken at least by Britton's day. "It was, of
course, fecilitated by the ecdlesasticd view of suicide as mortal
sn.
~ 3. Anotable later case in the development of the felonious quality
in suicide was Hales v. Petit (1562) where it was held that the act:

is in a degree of murder, and not of homicide or mandaughter,

for homicide is the killing a man feloniously without mdice pre-

pense, but murder is the killing a man with mdice prepense.

And here the killing of himself was prepensed and resolved in
his mind before the act was done . . .

It is an offence againgt nature, against God, and against
the King. Against nature, because it is contrary to the rules of
sdlf-preservation, which is the principle of nature, for every thing
living does by indinct of nature defend itsdf from destruction,
and then to destroy one's sf is contrary to nature, and a thing
mogt horrible. Against God, in that it is a breach of His com-
mandment, thou shalt not kill; and to kill himself, by which
act he kills in presumption his own soul, is a greater offence
than to kill another. gamst_ the King in that hereby he has
logt a subject and ... he being the head has lost one of his

1 C. Howard, Australian Criminal Law 2nd ed. (Melbourne 1970), 123-124.

4 Pleas of the Crown, Dogherty's ed. (London 1800) Val. 1, ch. XXXI,

P 23215The Sanctity of Life and the Criminal Law (London 1958), Chapter 7, at
p. )
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mystical members. Also he has offended the King, in giving such
an example to his subjects, and it belongs to the King, who has
the government of the people, to take care that no evil example
be given them, and an evil example is an offence against him.

4. In finding felo de se it used to be essentid that the coroner
and his jury declare that the decessed "felonioudy, wilfully, and of his
malice aforethought did kill and murder himself". If the concluson
"seipsum murdravit" were omitted the inquest was, at first, defective
and ligble to be quashed. But, by the time of gueen Anne, it had come
to be acknowled?_ed that seipsum occidit would be sufficient.” The only
exceptions to a finding of felo de se were where there was a demon-
strable lack of intent or where the deeth was attributable to unsound-

ness of mind.
5. The assmilaion of suicide and felo de se by Hale (see para

graph 1 above) was subLected, expresdy or by implication, to some
criticism in the nineteenth century. There are two leading cases in
each of which the Bench was divided. In Borradaile v. Hunter (1843)
Tinddl, C.J., dthough in a dissenting judgment concerning construction
of the terms in a policy of life assurance, summed up the point of dif-

ficulty:

. Asthe result of the finding of the jury is, that the assured
killed himsdf intentionally, but not felonioudly, the short ques-
tion before us becomes this, whether the defendant can make
out. . . that the death of the assured under those circumstances
falls within the meaning of the words in the proviso "dying by
his own hands'. And it appears to me that he cannot; but that,
looking &t the words themselves, and the context and postion
in which they are found, a felonious killing of himself, and no
other, was intended to be excepted from the policy. The words
of the proviso are, "If the assured shal die by his own hands,
or by the hands of justice, or in consequence of a dud” . . .
Now, the dying in consequence of a duel is a dying in conse-
quence of a felony then in the very act or course of being
committed by the assured; the dying by the hands of justice
isadying in consequence of a felon prevlousIY committed b
him; and it appears to me, upon the acknowledged rule
condruction, viz. noscitur a sociis, that the dying by his own
hands, the first member of the same sentence and the third

“1 Plowd. 253 at 261-2 [75 ER. 387 a 399400 See dso Sewdl, A
Treatise on the Law of Coroner (1843) p. 113-114.

® Toomes v. Etherington 1 Wms. Saund. 353 [85 ERR. 515 a 516 n. 2]; R
v. Aldenham (1672) 2 Lev. 152 [83 E.R. 494].

® R y. Clerk 1 Sdk 377 [91 ER. 328]. "It was answered, that_the word
"murdravit” is not necessary in such an inquisition as this, though it be other-
wise in an indictment of murder of another person, because there are degrees
in the offence of killing another, as mandaughter, murder, which ought to be
expressed in words, but in the offence of killing ones sdf there can be no such
degrees”: R. v. Clerk 7 Mod. 16 [87 E.R. 1067].

"Hade, op. cit. note 2, p. 412.

85Man.& G.639[1H4 ER. 715].
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excepted case, should, if left in doubt as to its meaning, be
governed by the same condition as the other two, and be taken
to mean afeonious killing of himself, that is, self-murder. Upon

what principle of congruction shdl the two latter cases be
confined to adying by, or in consequence of, a felonious act, and
the former, viz. the dying by his own hands, be gpen to adouble

construction, and include not only the case of felonious suicide,

which it undoubtedly would, but dso suicide not felonious? The
expresson—"dying by his own hand,"—is, in fact, no more
than the trandation into English of the word of Latin origin
—"suicide"—but, if the exception had run in the terms "shall

die by suicide, or by the hands of justice, or in consequence of

a dud,” surely no doubt could have arisen that a felonious
suicide was intended thereby. ~

6. That begged the question. The three other members of the
Bench were not prepared to separate suicide into felonious and non-
felonious compartments. As Erskine, J., put it:

When | find the terms "shall commit suicide”, that have
been popularly understood and judicially considered as import-
ing a criminal act of self-destruction, exchanged for terms not
hitherto so construed, it may, | think, be fairly inferred that the
terms adopted were intended to embrace al cases of intentional
self-degtruction, unless it can be collected from the immedjzte
context that the parties used them in a more limited sense.

7. Life assurance companies then dtered the standard terms in
their policies.  Excepted from the benefits of the policy were those who
died because of committing suicide, duelling, or & the hands of justice.
A dispute upon such a form of words came in error before the
Exchequer Chamber in 1846 and, again, the Bench was divided. In
that case, Clift v. Schwabe,™ the majority took the view that suicide
could be non-felonious as well as felonious.

8. Rolfe, B., held that "suicide’ was not "a word of art, to which
any legd meaning is to be affixed different from that which it is
popularly understood to bear”.  He distinguished Hale's reference to
'felo de se and suicide as convertible terms™ as not being intended for a
definition, and he concluded:

 After dl, our decison must rest entirely on what is the
ordinary meaning of the term.  In my opinion, every act of sdf-
destruction is, in common language, described by the word
suicide, provided it be the intentional act of a party knowing the
probable consequence of what he is about.

9
IM4ER.&727.
°1d 4

"13CB.437[136E.R.17

2136 ER. 575 a 185, 51\Iote the adoption of this by Sdlers L.J, in Re
Davis [19671 1 All ER. 683 & 690. An act mag be "ddiberate’ but not neces-
sarily “intentiona": In the Matter of Loftus (1862) 1 SCR. (N.SW.) 1
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Pattqun whose attention seems not to have been cdled to

9. , L
R. v. Clerk?™ sid of the words "commit suicide':

Itis argued, first, that these words have atechnica meaning,
and import a felony. No authority is cited for this postion:
no cax in which the finding of a jury that A. had "committed
quicide’, has been hed equivalent to a finding that A. had
"murdered himsdf”, or that A. was "a felon of himsdf". |
apprehend that the word "murdravit” was as necessary in a case
or felo de se, as in the case of the murder of another person;
and, unless some records could be found, or some decisons of
the courts, in which the word "suicide’ has been held to have
the same meaning as "sdf-murder”, 1 am at a loss to know
what ground there is for saying that the words "commit suicide’
have any technical meaning.

It is argued, secondly, that the words, in their ordinary
acceptation, import felony. Now, the word "suicde’, literdly
trandated, means only "lolling himsdlf or hersdf": the circum-
stances attending the, act manifestly cannot affect the litera
meaning of the word.

10. Alderson, B., and Parke, B., took similar views, but Pollock,

CB., and Wightman, J, dissented. As the later course of the law has
been in accord with that dissent, and as Pollock, C.B., gave an dmogt
definitive review of the meaning of "suicide’, the minority opinion is of
importance, And thed' udgment of Pollock, C.B., cdls for quotation at
some length. He said:

Now, what is the meaning of the word "suicide’, merely as
an Engrl]lsh ‘word, according o the best authorities? Does it
mean the killing of ones sAf, in the same way as "homicide"
means, amply, the killing of a human being—whether b?/
accident, negligence, or in sdf-defence? or, does it imply
a crimina taking away of ones own life?

~ The word is of modern origin: it does not occur in the
Bible, or in any English author before the reign of Charles Il
robably, not till after the reign of Anne. As far as | have
able to trace it, it first occurs as an English word in Halées
Pleas of the Crown. Hae was a judge during the Common-
wedth, and died in 1676. His work was published in 1736.
It is not in Hawkins, first published in 1716: but it is to be found
in Blacksone. These, as legd authorities, will be adverted to
presently; but | wish to notice first the authorities not legd.

The meaning assigned to the word by Johnson in his
Dictionz;reY is "self-murder—the horrid crime of destroying one's
self—a sdlf-murderer;" and he gives no other signification. In

37 Mod. 16, quoted above, note 6.
Y136 ER. 175 at 185-186,
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Richardson's Dictionary it is, "the dayer of himself;" dso, "the
daying of himself—self-murder.” In the Dictionnaire Universel
of the French language, published in 1771, it is sad that the
word was introduced into the French language by the Abbe
Desfontaines; and a quotation is given from his works, where
it is manifestly used in the sense given_ to it by Johnson.
Desfontaines was born in 1685, and died in 1745 . . .

~In 1785, Archdeacon Pdey published his work on the
Principles of Mora and Political Philosophy.  The third chapter
of book iv. ison "Suicidé’.  Throughout that chapter theword is
used as denoting the act of a reasonable, moral, and responsible
agent; and in no other sense

In 1790, Charles Moore, M.A., rector of Cuxton, in Kent,
published A Full Enquiry into the Subject of Suicide; to which
are added (as being closely connected with the sub ec? two
Treatises on Duelling and Gaming. Page 4 contains the follow-
ing passage: "There are points, then, to be settled, and excep-
tions to be made, previous to a?enera charge of guilt on al who
put a sudden end to their own lives. For, though every person
who terminates his mortal existence by his own hand ‘commits
auicide, yet he does not therefore dways commit murder, which
aone condtitutes its guilt. Some distinction is necessary in
regard to a man's killing himself, as it would be had he killed
another person; which latter he may do either inadvertently or
legdly, and therefore, in either case, inocently, and without
the imputation of being the murderer of another.  When a man
kills himsdlf inadvertently or involuntarily, it comes under the
legd description of accidental desth, or per infortunium; but, as
to his doing it legaly, the law alows of no such case. The
only instance of innoCence which it alows to the commission of
voluntary suicide, is in the case of madness, when a man,
being deemed under no mora guidance, can be subject to no
wphputarﬂon of guilt on account of his behaviour to himsdf or
others"

In the Encyclopaedia Britannica, the explanation of the
word "suicide” 1s, "the crime of sdf-murder,” or "the person
who commits it." There is a tredtise on law, in the Encyclo-
paedia Metropolitans, in which suicide is spoken of: it is in
the 2nd_volume of pure sciences (page 711), "On Offences
againgt Sdf." Spesking of the cases where society may interfere
to prevent or punish, the writer says. "This observation applies
to suicide—the greatest offence a man can commit againgt

himself."

These are dl the lay authorities | think it nec to refer
to. But there arelega authorities, which, if unopposed by other
and greater authorities, | should deem binding and conclusve
upon the subject, in a court of law.
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Hale, in the work already alluded to, defines felo de se,
or suicide, to be "where a man of the age of discretion, and
compos mentis, voluntarily kills himsdf by stabbing, poison,
or any other way." Judge Blackstone, in his Commentaries, first
published in 1765-1768, uses the word in connection with sdlf-
murder, and in the same sense as Hale (see 4 Bl. Comm. p.
189). In Burn's Ecclesiastical Law, first published in 1760, it
is sad (tit. "Suicide”) "By the rubric before the buria office,

ons who have laid violent hands upon themselves, shall not
ave that office used at their interment. And the reason thereof
given by the canon law, is, because they die in the commission of
amortd sn: and therefore this extendeth not to idiots, lunatics,
or persons otherwise of insane mind, as, children under the
age of discretion, or the like. So aso not to those who do it
involuntarily, as, where a man kills himsdf by accident; for, in
such case, it is not their crime, but their very great misfortune.”
The 4 Geo. 2 c. 52, relates only to felo de se: but the editor
says, "Suicides are to be buried in the churchyard a night; but
no savice is to be performed over them.” In Jacob's Law
Dictionary, in the edition of 1772, under title "Suicide’, refer-
ence is made to title "Sdf-murder”; where it is sad that "sdf-
murder is ranked amongst the highest crimes, bein? a peculiar
species of felony—a felony committed on one's sdf. The party
must be in his senses, dse it is no crime. In this, as well as dl
other felonies, the offender must be of the age of discretion, and
compos mentis, and, therefore, an infant killing himsdf under
the age of discretion, or a lunatic during his lunacy, cannot be
afelo de se." Blackstone says (see 4 BI. Comm. p. 189): "Sdf-
murder, the pretended heroism, but real cowardice, of the stoic
philosophers, who destroyed themselves, to avoid those evils
which they had not fortitude to endure, though the attempting it
seems to be countenanced by the civil law, yet was punished,
by the Athenian law, with cutting off the hand which committed
the desperate deed. And aso the law of England wisdy and
religioudy congders that no man hath a power to destroy life,
but by commisson from God, the author of it: and, as the
suicide is guilty of a double offence—one spiritud, in invading
the prerogative of the Almighty, and rushing into his immediate
presence uncalled for—the other tempord, againg the King,
who hath an interest in the preservation of al his subjects; the
law has therefore ranked this among the highest crimes, making
it a peculiar g)ecies of felony—a felony committed on one's
«f. A felo de se, therefore, is he that deliberately puts an
end to his own exigence, or commits any unlawful mdicious
act, the consequence of which is his own death: as if, atempt-
ing to kill another, he runs upon his antagonis's sword; or,
shooting &t another, the gun burst, and kills himself. The party
must be of years of discretion, and in his senses, dse it Is no
cime.”
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It should seem, therefore, that the word has never been
used by law writers, except in the sense of a crimina taking
away of one's own life: at least, | am not awgare of any instance
inany law writer, of itsusein any other sense.

‘11 So, he concluded that: "dthough it may possbly sometimes
admit, in modern tunes, of a more loose and vague interpretation’,
suicide meant "sHf destruction by a person compos mentis’, in which
cae it imported "not merely an act, but a crimind act’. It followed
that a person not being compos mentis was unable to commit suicide

_In the eye of the law, with reference to crime, a man is
ether compos mentis and responsble, or he is non compos
mentis and irresponsble ... In point of law, as soon as it is
asoertained that a person . . . has logt his sense of right and
wrong, it matters not what dse of the_human faculties or
capacities remain; he ceases to be a responsible agent; and, in
my jdue(rqu]mt’ can no more commit suicide than he can commit
murder.

12, In this century, the leading English case has been Beresford v.
Royal Insurance Co. Ltd,” a deason of the House of Lords There
![_ord Atkin made it clear that suicide and felo de se were identica
erms:

Ddliberate suicide, felo de se, is and aways has been
regarded in English law as a crime, though by the very nature
of It the offender escgpes persond punishment. Indeed, Sir John
Jervis, in his first edition of his book on the office and duties of
coroners, sad: "SAf murder is wisdly and rdigioudy conddered
by the English law as the most heinous description of a felonious
homicide”.” The coroner’'s inquisition, as Lord Wright pointed
out, formerly recorded "felonice se murderavit”, IS now
(Coroners_Rules, 1927) "the sid CD. did felonioudy kill
himsdf'. The suicide is a felon.

13. In that case reference was made with approva to R. v. Mann,”
a decison of the Court of Crimind Apped, where Lord Reading, C.J,
on behdf of the Bench said that:

With respect to the Forfeiture Act, 1870, which enacts that
"No confesson, verdict, inquest, conviction or judgment of or
for any treason or felony or felo de se shdl cause any attainder
or corruption of blood, or any forfeiture or escheat”, 1t was sad
that as felo de se is not dassed with felonies, but trested as a

5136 ER. 175 at 189-190.
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dass of offence by itsdf, that was a legidative recognition that
it was not a felony. The answer to 'that is that suicide must be
gther a felog?/ or a misdemeanour, and there is nothing to
show that befgre ‘the Act of 1870 it was ever trested as a
misdemeanour.

14 Having regard to these authorities, we condder that the
definition formerly given in Hasbury's Laws of England: "suicide is
sdf murder by a person of sglund understanding and of an age sufficient
to be convicted of murder”,” correctly states the current legd meaning
of the word in New South Wales

24, a 108

23rd ed. Vol. 10, p. 727 para. 1395. That definition would, of course, no
Ior;ger aoply in England having regard to the Suicide Act 1%L See now
Hasbury's Laws of England, 4th ed. Vol 9, para 1124,
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APPENDIX E

No. ,197/5

ABILL

To amend the law relating to coroners; to amend the Coroners
Act, 1960, and the Regidration of Births, Deaths and
Marriages Act, 1973, and for purposes connected
therewith.

BE it enacted by the Queen's Most Excdlent Mgesty,

by and with the advice and consent of the Legis
lative Council and Legidatiive Assembly of New South
Wades in Parliament assembled, and by the authority of
the same, as follows—

Shorttitle. 1 This Act may be cited as the Coroners (Amendment)
Act, 1975,
2.
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Coroners (Amendment).

- 2. This Act shdl commence upon such day as may be Commence-
appointed by the Governor in respect thereof and as may be ment
notified by proclamation published in the Gazette.

3. The Coroners Act, 1960, is amended— Agwmenocri-
g\‘ct No. 2,
1960,

(8 by omitting from section 2 the words ", IN-Se.2
QUIRIES INTO FIRES AND MAGISTERIAL i(%vga?ps)
INQUIRIES' and by inserting instead the words
"AND INQUIRIESINTO HRES";

(b) (i) by omitting from section 4 the definition of Sec 4.
"Inquest” and by inserting indead the t(llgrt]e)rpret&
following definition— '

“Inquest” means inquest by a coroner
concerning the circumstances of the
death of any person.

(i) by omitting from section 4 the definition of
“Inquiry" and by inserting ingead the
following definition—

“Inquiry" means inquiry held by a coroner
into the circumstances of a fire.

(i) by omitting from section 4 the definition of
"Magigerid inquiry";

(c) (i) by omitting from section 11 (1) the words Sec. 11
“Into the manner and cause’ and by inserting (Inquests
ingead the words "concerning the Gircum- (agh)
dances’;

(i) by omitting section 11 (2);

(d)
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Coroners  (Amendment’).

(d) by insarting next after section 11 the following

sections—

11A. Where acoroner isinformed by amember
of the police force that there is reasonable cause to
suspect that a person has died within the State of
New South Wdes in any of the circumstances st
out in section 11, the coroner 0 informed shal
have jurisdiction and it shal be his duty, subject to
this Act, to hold an inquest on the question whether
that person has died within the State of New South
Waes and, if so, concerning the circumstances of
the death of that person, whether or not the body
of that person is lying within the State of New South
Wades or has been destroyed.

11B. (1) Where it gppears to the coroner that
the death or cause of death of a person occurred
or may have occurred outsde the State of New
South Wades or that, in the cae of a suspected
death of a person, the death if there was a death
or the cause of deeth if there was a death occurred
or may have occurred outsde the State of New
South Wdes, and that an inquest concerning the
death or suspected death has been or is to be hed
in a place outsde the State of New South Wales,
the coroner may digpense with the holding of an
inquest concerning the death or suspected desth
under section 11 or section 11A.

(2) Where it gppears to the coroner that
the circumstances of the death of a person are
sufficiently disclosed, or in the case of a suspected
death of a person that the circumgtances of the
death if there was a death are sufficiently disclosed,
he may, subject to subsection (3), digpense with
the holding of an inquest concerning the death or
suspected death under section 11 or section 11A.

3
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Coroners (Amendment),

(3) A coroner shdl not digpense, under
subsction (2), with the holding of an inquest
concaning the death or suspected desth of a
person—

(@) where the person has not been identified;

(b) where it appears to the coroner that the
desth or suspected degth of the person may
be a result of homicide other than suicide;

(c) where the desth or suspected death occurred
under any of the circumdances st out in
section 11 (h);

(d) where it gppears to the coroner that the
desth or suspected degth of the person may
be aresult of the adminigtration to him of
an anaesthetic adminigtered in the course of
a medicd, surgica or denta operation or
procedure, or an operation or procedure of
alikenature; or

(e) where the person died or is suspected to
have died while under, or within a period
of twenty-four hours after the adminidration
to him of, an anaesthetic adminigtered in
the course of a medicd, surgica or dentd
operation or procedure, or an operation or
procedure of alike nature if within twenty-
eight days after the death or suspected death
the coroner is requested 'by areative of such
person or by any person who has, in the
opinion of the coroner, a sufficient interest
in the circumgtances of the death or sus
pected degth to hold an inquest concerning
the death or suspected degth.

In
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In this paragraph, "rdative’ means
spouse, parent or child who has attained the
age of eighteen years, or where there is no
spouse, parent or child who has attained
that age a brother or e who has
atained that age.

(4) Where, pursuant to this section, a
coroner dispenses with the holding of an inquest
concerning the death or suspected desth of a person,
the coroner shdl give the reasons for his decison,
inwriting—

(@) a therequest of the Miniger—to the Minis-
ter; and

(b) at therequest, inwriting, of any person who
has, in the opinion of the coroner, a suffi-
cient interest in the circumstances of the
death or suspected death—to that person.

(5) Where, pursuant to subsection (3)
(e), a coroner refuses a request to hold an inquest
on the ground that the person making the request
has not, in the opinion of the coroner, shown a
sufficient interest in the circumstances of the desth
or suspected deeth, the coroner shdl, at the request,
in writing, of that person, give the reasons for his
opinion to that person,

1lc  Wherethe Minigter is of opinion—

(a) that aperson has died in any of the circum-
gances &t out in section 11 (@) to (g)
inclusve;

(b) that the death of the person occurred outside
the State of New South Wdes (but not in
another State of the Commonwedth or a

Territory of the Commonwedth) or it is
uncertain where the desth occurred;

(©)
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(c) that the person—

(i) was ordinarily resdent within the
Sate of New South Wdes at the
time of his death;

(ii) died in the course of a journey to
or from some place within the State
of New South Wales, or

(iii) waslast onland at some place within
the State of New South Waes, and

d) that aninquest concerning 'the circumstances
of the deeth ought to be held,

the Minister may inform acoroner of the death and
direct him to hold an inquest concerning the cir-
cumstances of the death of that person, whether or
not the body of that person is lying within the
Sae of New South Waes or has been destroyed,
and aninquest shal be held accordingly.

1D (1) Where, pursuant to section 11A or Inquessin
section 11G a coroner holds an inquest concerning S,
the circumgtances of the death or suspected degth deeths.
of any person, the coroner shal—

(a) where it appears to him that the person has
not died—

(i) concludetheinquest; and
(i) where a jury has been impandled,
discharge thejury; or
(b) where it gppears to him that it is uncertain
whether the person has died—

(i) adjourn the inquest without fixing
a (élate or place for its resumption;
an

(i)
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(i) where a jury has been impandled,
dischargethejury.

(2) The coroner may, if he thinks fit to
do 50, resume an inquest adjourned under subsec-

tion ().

(3) Where a coroner resumes an inquest
which has been adjourned under subsection (1) and
in which a jury has been discharged, the coroner
shdl proceed in dl respects as if the inquest had
not previoudy been commenced, and the provisons
of this Act shdl gpply accordingly as if the
resumed inquest were a fresh inquest.

(e) by omitting from section 12 the words "cause and

(f)

(9)

origin* wherever occurring and by inserting insteed

the word "crcumstances’;

(i) by omitting from section 13 the words "of
the death” wherever occurring and by inserting

indead the words "of the death, suspected
death”;

(||) by omitting from section 13 (c) the words
"aroxe a ome other place’ and by inserting
ingdead the words “"or suspected degth
occurred a some other place within the State
of New South Wdes'.

by omitting the heading to Part 1V and by insarting
instead the following heading—

PART IV.

SPECIAL PROVISIONS RELATING TO INQUESTS
INTO DEATHS AND INQUIRIES INTO HRES.

(h) by omitting from section 14 the words "paragraph

(c) of subsection two of section 11 of this Act”
and by insating insead the word and matter
"section 11B (3) (e)"; -

(i)
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(i) by insrting next after section 17 the following sec. 17a.
sction—

17A. Where, under this Act, an inquest or Timeand
inquiry is to be held, the coroner holdlng the inquest ,nqugor
or Inquiry— inquiry.

(&) sndl fix atime and place for the commence-
ment of theinquest or inquiry;

(b) sndl give particulars of the time and place
to any person who has given natice in
writing to the coroner of his intention to
K leave to gopear or to be represented
at the inquest or inquiry; and

(c) may give particulars of the time and place
to any person who has, in the opinion of
the coroner, a sufficient interet in the
subject matter of the inquest or inquiry.

(j) by omitting from section 33A the words' paragraph S 33A
(c) of subsection two of section 11 of this Act" (
and by inserting indead the word and matter ,qoorct‘;‘)
"stion 1B (3) (€)";

(k) () by omitting from sections 36 (1) and (5) the s 36
words on the bodies' and by inserting instead (Accident
"ooncerning the circumgtances of the degths or mﬁher

suspected death’”; mines))

(i) by omitting from sction 36 (1) () the
words "on the body" and by insarting ingtead
"concerning the circumstances of the degth or
suspected death’;

(ii) by omitting from sections 36 (1) (d) and (i)

- theword "death" and by inserting ingtead the
words "degth or suspected deeth’.
@)

p95783—9
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(O (i) by omitting from section 37 (1) the words
"upon an gpplication made by, or under the
authority of, theMinister";

(i) bKdomrrtmg from section 37 (1) the word
" by insarting indead the words
"held or resumed,”;

(i) by omitting from section 37 (1) the word
"hed" and by inserting ingead the words
"held or resumed, as the case may be";

(iv) by omitting from section 37 (2) the words
, upon an apﬁllcatlon made by, or under the
authorlty of, theMiniger";

(v) by omitting from section 37 (3) the words
"subsection two of section deven and of s
tiontwelve" and by insarting instead the words
"stions 11B and 12 (2)";

(Vi) bgdnsemng in section 37 (3) after the word
d' thewords "or to resume’;

(vii) by dedeting from section 37 (3) the word
"hdd" and by insating indead the words
"held or resumed.”;

(viii) by omitting section 37 (4) and by inserting
insteed the following subsection—

(4) Subsection (1) appliesto an inquest if,
and only if, the Supreme Court is satisfled—

(@ in the caze of the death of a person,
that the body of the person is lying
within the State of New South Wdes,
whether or not the cause of the death,
or the death, occurred within the State
of New SouthWdes, or

(b)



131

Coroners  (Amendment).

(b) in the case of the suspected death of a
person, that the cause of the degath if
there was adegath, or the death if there
was a death, occurred within the State
of New South Wdes, whether or not
the body of the person, if there was a
deeth, is lying within the State of New
South Waes or has been destroyed.

(m) by omitting section 42 and by inserting indead the Sec.42

following section— (Power of
coroner,
justice or
Justicesto
clear court
and

prohibit,
gfubl ication

evidence)

42. (1) A coroner holding an inquest or Power of

i i coroner to
inquiry may order— S court

an
(a) any witness or dl witnesses thereat to go pr%fﬂ.igg.
and remain outside the room or building in B yigence
which the inquest or inquiry is being held ?grrg_oorts

until required to give evidence; and ceedings.

(b) that any evidence given at the inquest or
inquiry being held by him be not published.

(2) Where, a the commencement or in
the course of an inquest concerning the circum-
gances of the desth of a person, a coroner holding
the inquest forms the opinion that the desth may
have been «f inflicted, the coroner may order that
no report, or no further report, of the proceedings
be published until after he has made his findings,
or, in the case of an inquest held before a jury, the
jury has brought in its verdict.

3
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Coroners (Amendment).

(n)

(3) Subject to subsection (4), where, in
an inquest concerning the circumstances of the
death of a person, thereis afinding or verdict that,
or to the effect that, the death was sdf inflicted, no
report of the proceedings shdl be published after
the finding or verdict.

(4) Where, in an inquest concerning the
circumgtances of the deeth of a person, there is a
finding or verdict that, or to the effect that, the
death was Hf inflicted and the coroner holding the
inquest is of opinion that it is desrable in the public
interest to permit areport of the proceedings of the
inquest to be published, the coroner may, by order,
permit the whole of the proceedings, or such part
of the proceadings as are pecified in the order, to
be published.

(5) For the purposes of this section and
section 42A, amatter 1s published if itis—

(@ insated in any newspaper or any other
periodica publication;

(b) publicly exhibited; or

(c) broadcast by wirdess transmisson or by
tevison.

by inserting next after section 42 the following
sction—

42A. (1) A person who fails to comply with an

order made under section 42 (1) or (2) is guilty
of an offence

2
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Coroners (Amendment),

(2) Wherg, in an inquest concerning the
circumstances of the death of a person, thereis a
finding or verdict that, or to the effect that, the
deeth was SHf inflicted, any person who publishes or
causss to be published any report of the proceedings
of the inquest after the finding or verdict is guilty
of an offence if the report does not comply with an
order made under section 42 (4) in relaion to the
proceedings.

(3) Where—

(a) acoroner holding an inquest or inquiry for-
bids or disdlows any question or warns any
witness that he is not compelled to answer
any question; or .

(b) awitness in an inquest or inquiry refuses to
answer any question on the ground that it
criminates him, or tends to criminate him,
of any feony, misdemeanour or offence,

any person who publishes the guestion, warning,
refusal or dam of privilege without the express
permission of the coroner is guilty of an offence.

(4) A person who is guilty of an offence
under this section isliable—

(@ if a body corporate, to a pendty not
exceeding $5,000;

(b) if any other person, to a pendty not
exceading $1,000 or imprisonment for a
period not exceeding 6 months or both.

4.
P95783—10
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Coroners (Amendment).

Further 4. The Coroners Act, 1960, is further amended—

amendment
of

Adt
No. 2,1960. (@) by omitting from the provisons specified in Part

1 of the Schedule the words ", judtice or judtices’,
"or magigerid inquiry”, "or a magigerid inquiry"
wherever occurring;

(b) by omitting from the provisons specified in Part
2 of the Schedule the words "inquest, inquiry"
wherever occurring and by inserting ingead the
words "inquest or inquiry”.

Further 5 A provison of the Coroners Act, 1960, specified in
amendment - Column 1 of Part 3 of the Schedule is amended in the manner

o o . ? FPUUIE
No.2,1960. specified opposte that provison in Column 2 of that Part
of the Schedule.

Amendment 6. The Regidtration of Births, Deaths and Marriages Act,
of AdNo. 1973, is amended—

87,1973.
(@ (i) by inserting in section 22 next after subsection
(1) the following subsection—

(1A) Itisthe duty of the Registrar-Generd
to cause any death to be registered, where—

(8 an inquest concerning the circum-
stances of the death isheld; and

(b) under section 25, the coroner notifiesin
writing a local registrar of such par-
ticulars as are known to him relaing
to the identity of, and date, place and
cause of death of, the deceased person.

(i) by inserting in section 22 next after subsection

)
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Coroners (Amendment).

(2) the following subsection—

(2A) Subsction (2) does not affect the
operation of subsection (1A).

(b) b%/ omitting section 24 (7) and by inserting instead
the following subsection—

(7) A medicd practitioner shdl not sgn a
certificate or notice under subsection (2) or (6)—

(@ in respect of the death of a person who, in
the opinion of that medicd practitioner—

(i) has died a vident or unnatura
death;

(i) hes died a sudden degth the cause
of which is unknown;

(ii1) hasdied under suspicious or unusual
circumstances,

(iv) has died, not having been attended
by amedicd practitioner within the
period of three months immediately
before his death; or

(v) has died as areult of the adminis-
tration to him of an anaesthetic
adminigered in the course of a
medicd, surgical or dental operation
or procedure, or an operation or
procedure of a like nature; or

b) in repect of the death of a person who has
©) died while under, or withlior?ra period of
twenty-four hours after the adminigtration
to him of, an anaesthetic adminigtered in
the course of a medicd, surgicd or denta
operation or procedure, or an operation or
procedure of alike nature.
(©
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Coroners (Amendment).

(c) by insarting in section 24 next after subsection (7)
the following subsection—

(7TA) (@) "Where a medicd practitioner is of
opinion that a person of the age of
sixty-five years or upwards has died, in
circumstances other than those
fied in paragraphs (7) (a) (ii), (|||)
(iv) or (v) or (7) (b), after sustain-
ing an injury by accident, which
accident in the opinion of the medica
practltloner— :

(i) was dttri butable to the age of
the person;

(i) contributed substantialy to the
desth of the person;

(iii) involved no suspicious or
unusual circumstances; and

(iv) was not caused by any act or
omisson of any other person,

then, notwithstanding subsection (7),
the medicd practitioner may dgn a
certificate or notice under subsection
(2) or (6) inrespect of that person.

(b) Paragraph (a) does not apply to a
desth following injury by accident
where the accident occurs in any hos
pital within the meaning of the Public
Hospitas Act, 1929, in any private
hospitd or rest home within the mean-
ing of the Private Hospitals Act, 1908,
or in any of the inditutions or under
any of, the circumstances referred to in
%ion 11 (&) of the Coroners Adt,

(©)
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“Coroners (Amendment).

@ ()

- (c) A certificate or notice Sgned pursuant
to this subsection shdl Sate thet it is

‘ sosgned

by omlttlng from sction 25 the words "or Sec. 25,
magigteria inquiry”, the words ", justice or gNotloffmar

Justices' and the Words ‘or them”, wherever | Bamcmas

- oceurring; | ] ust%é?)r;er,
msemn? in section 25 next after subsection
1) the following subsection—

(1A) Where in the course of an inquest

B concernlng the circumdtances of die degth of a

(iil)

(iv)

- person it gppears to the coroner, upon such

avidence as he considers to be sufficient—

(@) that he can determine the identity of,
and date, place and cause of deeth of,
the deceasad person; and

(b) that there will be delay in concluding
the inquest or inquiry,

the coroner may, for the purpose of enabling
regidration of the degth to be effected or
completed, make the determination and notify
inwriting alocd regigtrar of the particulars of
the determination.

by inserting in section 25 (2) after the matter
"(1D)" theword and matter "or (1A)";

by omitting section 25 (3) (b) and by insert-

ing ingtead the following paragraph—

(b) under section 28 of that Act, a coroner
adjourns an inquest or inquiry.
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Coroners (Amendment).

Savings 7, (1) Subject to subsection (2), the amendments made
by this Act apply only in relaion to—

(8 aninquest concerning the circumstances of thedeath
or suspected death of a person who dies or who is

suspected to have died after the commencement of
thisAct; and

(b) an inquiry into the circumdtances of a fire which
occurs after the commencement of this Act.

(2) The amendments made by this Act gpply inrdla
tion to an inquest concerning the circumstances of the deeth
or suspected deeth of a person and to an inquiry into the
arcumgtances of a fire where it is uncertain whether the

death, suspected desth or fire occurred before or after the
commencement of this Act.

SCHEDULE
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SCHEDULE.

AMENDMENT OF THE CORONERS ACT, 1960

PART 1

Sections 16, 17, 18, 19, 20, 21, 24, 25, 26, 27, 28, 29, 30, 31,

33, 33A, 34, 37, 38, 38A, 40.

PART 2
Sections 16, 17, 18 19, 20, 21, 25, 26, 27, 28, 37, 38A, 40.
PART 3
Colurnn 1
Column 2
Section Subsection
u Omit "or as a result of,". )
n ?i) (8 Omit "twenty-four"; insert "forty-eight".
17 Omit ", as the case may be".
19 1 Omit ", as the case may be'.
19 Omit "or direct”, ", as the case may be".
19 Omit ", as the case may be".
20 Omit ", asthe case may be". |
20 Omit "or their" wherever occurring.
20 Omit "or them", "or ae", "or they".
24 Omit "or their”.
28 Omit "or ar€", "or they complete”, "or have'.
28 Omit "or they commence" and "or they have'

&G & RSB 88 8 9rg KRE8BEER
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wherever occurring.

Omit "or have'. i

Omit "or thelr" wherever occurring.

Omit "or they think".

Omit "or ther".

Omit ", as the case may be". _

Omit "or congder” whérever occurring.

Omit "or to the judtice or judtices holding a
maegigterid inquiry,”.

Omit™, asthe cae maylbé

Omit "or of ajudtice or jutices’, ,

Omit ", as the case may require’, "or names
"or their", ", as the case may be".

Omit "or magigterid inquiries, as the case m
be', "or them", "and magidterid inquiries’.

Omit ", or they nave" wherever occurring.

Omit "inquests, inquiries’ wherever occurring;
insert "Inquests or inquiries’'.

Omit "or condder”, "or they".

Omit "or their". . o

Omit ", or,gustlce or justices holds or hold a

magisterid inquiry,". .

Omit ™inquedts, inquiries' wherever occurring;
insert "inquests and inquiries’'.

Omit "and megigterid inquiries’ wherever
occurring.

Sec. 4(a).

Sec.4(b).

S5
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