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“Ombudsman” as referring to an impartial person who deals
with specific complaints about decisions of administrative
tribunals and officers and who investigates, assesses and
reports upon, but does not himself reverse or modify, these
decisions,!

“judicial review” as referring to the supervisory powers of the
Supreme Court of New South Wales—
(a) té) command tribunals and officers to perform public
uties ;
(b) to prohibit or otherwise restrain tribunals and
officers from proceeding in matters before them;
(¢) to command or otherwise require the removal into
the Court of matters before tribunals or officers

whgther for the purpose of quashing or otherwise;
an

(d) to determine by declaration matters concerning the
powers of tribunals and officers.

“Prerogative Writs” as including the writ of habeas corpus and
subjiciendum and judgments or orders of the Supreme
Court granting a relief or remedy which was formerly
granted by way of the prerogative writs of prohibition,
mandamus or certiorari?

“Crown Privilege” as referring to a claim made in any proceed-
ings, whether or not the Crown is a party to the proceed-
ings, that evidence which is relevant and otherwise admiss~
ible should be excluded because its admission would be
injurious to the public interest.®

3. We emphasize that the rights of appeal with which we are
concerned are, as we see them, rights of appeal granted by statute. The
nature of an appeal is determined by the terms of the relevant statute.
Unless the statute otherwise provides, the appeliate body is in the same
position as if the hearing of the appeal were the original hearing, and
hence it may receive evidence in addition to that before the tribunal
or officer below, and it may consider the whole case and not merely
the points as to which the appeal is brought. Statutes do, however,
often confer limited rights of appeal: for example, an appeal may be
limited to matters of law and not extend to matters of fact. Unlike a
right to appeal, judicial review is, in origin, a common law concept.
Review involves the exercise by the Supreme Court of control over
another tribunal or officer; it does not involve any reconsideration of
the merits of the matter the subject of review. In general, it provides
a review of error, but only where error is regarded as having led a
body to exceed its powers or to fail to exercise its powers.

18ee Rowat (ed.), The Ombudsman, 2nd ed. (1968), p. xxiv: Gellhorn,
Ombudsmen and Others (1966), pp. 420-439,

28See Annexure E, paras 53, 59 and 63-66.
3 Sec Hogg, Liability of the Crown (1971), Ch. 3.
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Public Authority Power

(2) Housing Commission of N.S,W.| To adjust rentals of properties (Housing Act,
constituted under the Housing| 1912,5 8 (4)).
Act, 1912, s. 3 and the Housi
Act, 1941, s. 5.

(3) Registrar appointed under the| To refuse approval of any person as a valuer
‘I;ermitgg;u Building Societies| for the purposes of 5. 13 of the Act.
ct, R

{4) Indusirial Registrar .. . .| To refuse a licence to an outdoor worker in
the clothing trades (Factories, Shops and
Indusiries Act, 1962, 8. 116),

{5) The Minister .. e ..| To refuse exemption of a person from the
provisions of the Rural Workers Accommo-
dation Act, 1969, 5. 12,

(6) Commissioner for Main Roads| To refuse consent to the construction of a
means of access from an adjoining property
to a motor way (Main Roads Ac¢t, 1924,
5. 27¢ (4) (0)).

{7) The Minister .. . .4 To cancel a greyhound race-course licence
for any good cause (Gaming and Betting
Act, 1912, 5, 524 (3)).

(8) Nurses Registration Board ..| Where it a] s to the Board that to prevent
the spr of infection it is necessary for
any registered nurse to abstain  from
practising, to direct such nurse to abstain
from practising as such for such period as
the Board may determine (Nursés Regis-
tration Act, 1953, 5. 25 (1)),

(9) The Minister .. . ..} To require a bread manufacturer to cause
bread to be delivered within such area as
theI; Slszfinister may specify (Bread Act, 1969,
4. 15).

{10) Ungler Secretary .. ..} To exempt & factory from compliance with
specified health requirements where the
Under Secretary is satisfied that compliance
is unnecessary or impracticable (Factories,
Shops and Industries Act, 1962, s. 26).

10. Little detailed study has been made in New South Wales of
how public authorities act. Everyone is affected but we cannot specify
who or how many are adversely affected by official actions or by whom
or in what way. Reliable knowledge of this kind is, however, notor-
iously difficult to get. Through the co-operation of Ministers of the
Crown and others, we have collected much helpful material but we
believe that no matter what factual inquiries are undertaken only an
imperfect picture of public authorities in action can be obtained. For
example, we are told that during the twelve months which ended on
30th June, 1971, 41,057 notices were issued under Regulation 94m
of the Motor Traffic Act, 1909 (notices directing that motor vehicles
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Indeed, a petition to Parliament is an unwieldy instrument to deal with
what may be a minor 'gricvance.

19. Nothing we have written detracts from the unique position
of Parliament and its Members when dealing with official actions of
public authorities. Put shortly, our views are: a Government’s accounta-
bility to its electors is inadequate in this context; to make use of
Parliament for such purposes is, mostly, to apply an inappropriate
force—one greater than should be needed; to use Parliamentarians for
the same purpose is, usually, to challenge the public authority which
took the official action—a challenge which, for reasons about to be
stated, we believe is not wholly satisfactory.

DEPARTMENTAL INVESTIGATIONS

20. A public authority investigating a challenge to one of its
official actions will try to be free from its own influence and to be, and
to be seen to be, impartial despite friendships within the authority,
group loyalties and natural protective attitudes to its own work. Yet
few unsuccessful challengers are likely to be satisfied with the worth of
that challenge. To us, only when clearly impartial minds examine
official action complained about can there be a likelihood of unsuccess-
ful, but reasonable, complainants being so satisfied. We think that
criteria of impartiality and openness are not reasonably satisfied if a
challenge to an official action is dealt with finally by or within the
public authority which took the action. *‘Self-policing, highly valuable
though it be for managerial purposes, will never be a wholly accepted
means of redressing errors so long as administrative heads may veil
their own or their subordinates’ discovered blunders in order to avoid
possible embarrassment.”’® “The process contains two inherent weak-
nesses: first, the investigation is carried out by the Department whose
conduct is impugned; and secondly, it is based upon documents which
are not available to the complainant or indeed to anyone other than
the Department, The investigation, therefore, is not impartial in the
sense that it is conducted by an independent authority having access
to all relevant documents and it is inevitable in these circumstances
that the complainant could feel that the Department has been judge
in is own cause and for that reason, if for no other, should feel dis-
satisfied with the process.” 1t

PUBLIC SERVICE BOARD

21. The Public Service Board inspects departments and investigates
performance of work. In this State, however, official action may be
taken by public authorities which are not Public Service departments,
e.g., the Public Transport Commission. Also, in some Public Service
departments there are authorities who are not subject to the jurisdiction
of the Public Service Board, e.g., ministerial appointees within, say,

18 Gelthorn, When Americans Complain (1966}, p. 218.
U JUSTICE Report, “The Citizen and the Administration” (1966, para. 82.






18

widest terms, in another it is tossed aside in favour of minor techni-
calities, Moreover, there is also the uncomfortable feeling that the roads
may not even be leading to the right destination. Is our system of
administrative law the right one, and can it cope with the . . . growth
of governmental power . . 2712

24. To some extent the procedural law of judicial review was
reformed in this State by the Supreme Court Act, 1970." But the
grounds upon which the Supreme Court may review an official action
of a public authority are limited. So too is the relief which the Court
can give. And judicial review is costly and unpredictable. The Legal
Assistance Act, 1943, and the Legal Practitioners (Legal Aid) Act,
1970, meet part, but by no means all, of the criticism based on cost;
the other criticism, unpredictability, is, in practice, inevitable and
unanswerable. Moreover, in our view, a challenge to an official action
of a public authority should be available which does not require
proceedings to be commenced in the Supreme Court. To us, using that
Court for that purpose is in one respect much the same as using
Parliament—it involves applying a force greater than should be needed
to secure effective reconsideration of an official action,

25, Courts other than the Supreme Court and tribunals other than
courts are, of course, empowered to examine some official actions. A
number of statutes provide that action taken under them can be
challenged by appeal. By way of example, a milkman aggrieved
by the cancellation of his certificate of registration may appeal to a
Court of Petty Sessions,’® a physiotherapist aggrieved by the removal
of his name from the register of physiotherapists may appeal to a
District Court’® and, in some cases, a holder of a licence under the
Clean Waters Act, 1970, who is aggrieved by the revocation of the
licence may appeal to the Clean Waters Appeal Board.” But, to us,
telling criticisms of the arrangements for administrative appeals in
New South Wales are the immensity of the areas they do not touch!®
and their fragmented nature.®

26. We conclude that the remedies now available for correcting
wrong official actions are inadequate, 'We agree that “there is a need
for the establishment of machinery which provides for a more com-
prehensive review of administrative decisions”.*® The question whether
“appeals” should be the machinery cannot be answered until other issues
are considered. To this task we now turn. ‘

13 “Crossroads in Administrative Law”, Current Legal Problems, 1968, p. 75.
14 See especially Supreme Court Rules 1970, Part 40, r. 1. :
15 Dairy Indusiry Authority Act, 1970, s. 34.
18 Physiotherapists Registration Act, 1945, s, 24 (6),
17 Clean Waters Act, 1970, s. 25.
18 See para. 9.
19 See paras 155, 156.
wfzkeport of the Commonwealth Administrative Review Committee (1971).
para. 12. ‘ -
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31. A legislator and an adjudicator approach their respective func-
tions differently. The legislator is concerned primarily with constructing
and maintaining a system of government applicable to the State as a
whole. The adjudicator is concerned primarily with resolving disputes
between small numbers of people. We stress the word *‘primarily” be-
cause legislators often deal with problems within restricted areas and
adjudicators, especially those in the superior courts, have, through the
doctrine of precedent, influence over wide areas, The modification of
existing laws and the making of new laws is a minor, but important,
part of the judicial process whereas it is the major part of the legislative
process.

32. It is more difficult to make general statements about the
function of the administrator—in our terms, the public authority. Some-
times, whether by legislative delegation or otherwise, he makes law
or rules of general application without necessarily having regard to
particular cases. At other times he applies existing rules, whether made
by Parliament or by another public authority, to particular cases. And
sometimes he does both. We adopt the view that where a public
authority creates legal rights and liabilities or creates rules by which
legal rights and liabilities may be ascertained, the public authority is
legislating, It is proper, in our view, that in such circumstances, the
public authority should act according to government policy. For
example, under the Land Development Contribution Management
Act, 1970, land becomes liable for contribution upon the publication
of an order by the Minister that the land is to be so liable;® Parlia-
ment has, in effect, delegated to the Minister (a public authority) its
power of legislating within this particular area, An order made under
the Act creales legal rights and liabilities and the making of such an
order should be considered as a legislative act of government.

33. On the other hand, where a public authority ascertains legal
rights and Habilities by reference to existing rules, the authority is
adjudicating. This is so whether or not a dispute has arisen. The
authority does not then take government policy into account. For
example, under the Valuation of Land Act, 1916, the Valuer-General
is required to make valuations of the unimproved, improved and
assessed annual value of certain lands ;* when doing so he is governed
only by the standards stated in that Act® and he is not concerned with
government policy.

34. Not infrequently, power to administer and power to adjudicate
are conferred on the same public authority. For example, it has been
said that under the Mining Act, 1906, “a warden has functions to per-
form which are administrative and functions to perform which constitute
the exercise of judicial power”. %

21 Section 11.

22 Section  14.

28 Sections 5-7.
s 226%61' Asprey, J. A., in Vukicevic v. Astley (1970) 92 W.N. (NS.W.)
656, .
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39. We have not considered official actions which are purely
administrative in character, that is, official actions which do not involve
legislation or adjudication. The omission stems from our belief that
where a public authority takes an official action it mostly acts in a way
akin to that of the Legislature or the courts.?® Where a public authority
has a mandatory duty to take a particular official action (for example,
to issue a licence upon payment of a prescribed fee) the taking of that
action is purely an administrative act. For present purposes, however,
this kind of official action does not require our special consideration.
It is, however, within the application of our later recommendations.®

Division 3.—Procedural Requirements for Official Actions

40. Procedural requirements for official actions of public authori-
ties may be imposed by statute or by the common law: “The cases
seem to me to show that persons acting in a capacity which is not on the
face of it judicial but rather ezecutive or administrative have been held
by the courts to be subject to the principles of natural justice.” 3¢
Shortly stated, the term ‘“‘natural justice” means that official actions
affecting the rights of a person must be preceded by a fair hearing. In
this context, a fair hearing requires at least two things: that the public
authority must hear the person concerned and that it must not be
:‘{i)nter?isﬁed” in the subject matter of the official action or be otherwise
‘biased”.

41. Well founded criticisms of the law relating to natural justice
and official actions of public authorities include—

(1) Until the courts have made a decision it cannot be said
with certainty whether the rules of natural justice do or
do not apply to a particular official action of a particular
public authority. This uncertainty gives rise to two
difficultics—

(a) the public authority does not know whether he is
required to adhere to the rules of natural justice and
to govern his procedure accordingly; and

(b) those who may be affected by the official action do
not know what their procedural rights are.

(2) Even where it is reasonably clear that a fair procedure must
be followed, the requirements of fair procedure in the
case of a particular official action of a particular public
authority may be uncertain,

33 See Wade, “ ‘Quasi-Judicial’ and Its Background” (1948-1950) 10 Camb.
L.J. 216 at 222,

Rill 38 IS’}:e the Ombudsman Bill, s. 12. See the Public Administration Tribunal
, 8. 17.

34 Per Lord Hodson in Ridge v. Baldwin [1964] A.C. 40, 130.
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(5) To adopt, in whole or in part, one or more of the foregoing
alternatives. Adoption of this course of action should result
in the formulation of the best possible procedural rules.
It would, however, require an extensive review of all
statutes and subordinate legislation which confer power to
take official action. We recommend that the review be
undertaken.

43, The review mentioned in para. 42 (5) can be made in
conjunction with the examination of particular powers referred to in
para. 38. We do not reject the concept of general legislation establish-
ing minimum rules of procedure for official actions. A proposal that
legislation of this nature be enacted may result from the Teview we
recommend. If made, such a proposal would relate mainly to official
actions which are taken only after a hearing of persons Kkely to be
affected by the official actions. Most of the official actions we are
considering are not within that category and hence we are more con-
cerned to recommend reforms of general application. The Bills we
propose contain provisions applicable to breaches of procedural rules.®

Division 4.—Judicial Review of Official Actions

44, In Annexure E we examine in some detail the law relating
to judicial review of official actions of public authorities. We do so not
only because our terms of reference refer specifically to that law but
also because the examination highlights matters which are pertinent
to “rights of appeal”. Here we make only general comments. But first
we note that for most assertions made in the field of judicial review
contrary assertions may be found in the decided cases, in the textbooks
or in both. Many review concepts interlock or overlap and in Annexure
E we are sometimes forced into repetition.

45. We repeat™ that judicial review of an official action of a
public authority involves the exercise by the Supreme Court of control
over the public authority but it does not involve any reconsideration
of the merits of the official action.

46. On review, the role of the Supreme Court is restricted in three
ways— ‘

(1) As to errors of fact. Although the Court in reviewing an
official action of a public authority might conclude that
the authority made an erroneous finding of fact it will
not set the official action aside on this ground if the public
authority was acting within s power—to do so would
be to entertain an appeal..

26 The Ombudsman Bill, 5. 12; the Public Administration Tribunal Bill,
ss. 17 and 5 (2) and (3).
" 37 See para. 3.
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57. Bach of the matters enumerated in para. 56 should be con-
sidered in relation to the following classes of public authorities—

(1) Those which legislate.
(2) Those which adjudicate.
(3) Those which legislate and adjudicate,

(4) Special classes of public authorities such as—

(a) those which are empowered to take emergency
action, e.g., to control floods or bush fires;

(b) those which determine the application of scientific
standards, e.g., in the testing of milk;

(c) those which use expert opinion in arriving at their
conclusions, €.g., a Minister acting on the recom-
mendation of the Poisons Advisory Committee.

58. We are unable to determine the criteria by reference to which
existing rights of appeal from official actions have been granted or with~
held or those which have governed the nature of the appeal or the choice
of the appellate body. Relevant factors may have included the philo-
sophy of the Government when the legislation was enacted, the repre-
sentations that were made to that Government by interested parties, and
the prevailing attitude of the Department within which the legislation
was to be administered. Tt seems clear, however, that the granting or
withholding of a right of appeal has usually been an ad hoc decision.

59. Questions incidental to our terms of reference include whether
existing rights of appeal from official actions accord with modern con-
ditions and requirements, and, if not, whether they should be syste-
matically reformed. For example, an accounting officer dissatisfied with
a disallowance in his accounts made by the Auditor-General may appeal
to the Governor,’ and a director of a Pastures Protection Board sur-
charged by the Auditor-General and called upon to pay the amount of
the surcharge, may appeal to a court of petty sessions or to a district
court.® TIs it desirable that such variations be perpetuated? We think
not. But, again the guestion cannot be answered generally ; each exist-
ing right of appeal should be examined.

60. We return to the question of appeals in para. 148. Before
doing so, we consider, first, the ombudsman as a person to whom a
citizen may complain about an official action and, secondly, the experi-
ence of some other countries and states. We are satisfied, from infor-
mation avajlable to us about official actions in New South Wales and
from our studies, that the experience of other places provide relevant
fields of inquiry: allowance must, of course, be made for social and
constitutional histories different from our own.

54 Audit Act, 1902, s. 49.
55 Pastures Protection Act, 1934, s. 194 (1) (¢), (2) amd (3).
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67. Professor Gellhorn states that before writing “Ombudsmen
and Others” he first studied what had been written on the subject and
then devoted fifteen months to observations and interviews in Denmark,
Finland, Japan, New Zealand, Norway, Poland, Sweden, the Soviet
Union and Yugoslavia. An abstract of his conclusions follows:

(1) Among public officials in all nations that count themselves
well-developed, professionalism and probxty are normal
though not invariable.

(2) The responsibilities committed to administrators have every-
where been enlarged. Sophisticated societies are seeking
governmental equivalents of what industrialists call quality
control. That is to say, they are trying to maintain output
at a desired level of quality without adding inordinately
to costs. Quality controls tend to be cumulative, pot mutu-
ally exclusive but, taken together, may still leave need for
something more. In one guise or another the nine countries
mentioned above have sought to fill that need. They have
empowered readily accessible, professionally qualified,
wholly detached critics to enquire objectively into asserted
administrative shortcomings. Institutionalizing the giving of
expert criticism has contributed to strengthened public
administration.

(3) There is nothing magical about an ombudsman. The mere
existence of the office means little. The man in the office
is what counts Those who select him must themselves
Tully believe in the critic’s importance and must wish him
16 succeed. Also, the officials with whom he works must,
in general, be moved by the governmental ideals his
appointment reflects. Recommendations by an ombudsman
are significant, precisely because the same officials are
already committed to sound principles.

68. According to Professor Gellhorn, matters of concern common
to the countries mentioned in para. 67 include:

(1) Personal issues

(a), the critic must command the respect of administra-
{ tors as well as of the public at large. How to find
the right man has been a major concern every-
where. The emphatic preference for lawvers has
been well-warranted but a critic’s personal attri-
butes are more important than his past training.

He need not be widely known when he begins his
work though he cannot be a nonentity. A Swedish
Legislator has said: “The man we select does not
lend distinction to the office; the office distinguishes
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"Inspection and general supervision. Other than in Sweden,

external critics have not stressed the importance of personal
inspection of government establishments. Visits to penal
institutions, however, are a special category to which a
Swedish ombudsman gives a high rating.

Review of rules and regulations. Other than in Poland
and the Soviet Union, the external critics do not ordinarily
concern themselves with the validity of administrative rules
until a question of validity is raised by a complaint.

Conducting inguiries. Hearings that resemble trials are
almost never used by external critics as a fact finding
technique. In_every country mentioned, the critic has
statutory power to examine official files, call for further

“nivestigation and report by officials, and summon persons

for direct interviewing. By and large the basic , method
of inquiring is, very simply, to ask for an explanation of
whatever has been complained about and, if the explanation
does not remove all doubts, to look at the materials in
the administrator’s files. Personal conversations with the
complainant or with the officials sometimes occur but they
are less likely to influence the critic than are the official
papers in the matter.

Negotiated settlements. Finding out what has happened is
not the end but, in a way, the beginning of the external
critic’s task. He is as much concerned with advising about
what should be dope next time as with allocating praise

-or blame for what has already been done. All such critics

have sometimes sought informally to change official deter-
minations not illegal or otherwise subject to criticism. An
altogether permissible exercise of discretion may needlessly
hurt. In these instances the Ombudsman and others have
served as mediators between aggrieved citizens and officials,
helping negotiate adjustments that all can accept.

Review of discretion. Theoretically, an external critic does
not criticise the exercise of administrative discretion simply
because he himself might have decided otherwise. Criticism
is appropriate only when the discretion is found to have
been exercised for insupportable reasons. But this difference
is hard to formulate in words and even harder to preserve
in action. In some countries it is almost entirely ignored.

Pursuing the implications. On the whole, the external
critics have pursued the implications and not merely the
immediacies of the matters that have come before them. A
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it, or them, to supervise. We do not see that hurt would be done to any
concept of “parliamentary supremacy” by the appointment of an officer
whose function would be to assist Parliament to discharge its duty of
supervising the administration. Indeed, in New Zealand, the Ombuds-
man’s presence seems to have caused no drop in the number of cases
referred to parliamentarians and there publicity about the Ombudsman
may have caused that number to increase.®

71. We have pointed to the difficulties of having official actions
reviewed by the courts.® We do not say that the existence of an
ombudsman would make that position any better or worse; they are
unrelated issues. An ombudsman need not be given any jurisdiction
ever the judicature, and judicial review and appeals to the courts need
not be curtailed if he is appointed. In such circumstances, violence
would not be done to any interpretation of “the rule of law”.

72. If an ombudsman were appointed in this State, a Minister
would still have a responsibility to Parliament for his actions and for
the actions of those who are subject to his control and direction. In our
view, if a Minister were to speak to Parliament against a background
provided by the report of an independent and impartial investigator, the
doctrine of ministerial responsibility would be made more meaningful,
not less so.

73. As far as we can determine, the experience of other countries
does not support arguments that the appointment of an ombudsman
interferes seriously with the dispatch of public business or that increased
or unnecessary attention is given to keeping detailed records in case the
ombudsman asks questions. The latter proposition implies that existing
records are inadequately kept and we do not believe that this is so in
New South Wales. The former proposition, however, needs closer
examination.

74. In the case of New Zealand, Professor Gellhorn notes “Among
administrators, a few described him [the Ombudsman] in biting language.
At least two Department chiefs actively desire to be excluded from his
jurisdiction. Many more of the Departments, however, appear genuinely
to admire the Ombudsmen’s accomplishments. While almost all were
perturbed by his having occasionally concerned himself with general
administration as distinct from particularized grievances, they thought
his judgments on the whole had been balanced and constructive. Tem-
peramental differences have created irritations felt in some quarters and
not in others. ‘Our work would be faster, cheaper, and better all
around if we could keep that fellow out of our hair,” grumbled one
chief official. ‘Some Heads think the Ombudsman is a nuisance because

81 See Stanley v. Anderson (ed.), Ombudsman for American Government?
_{1568), p. 68.

82 See generally, Annexure B.
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independently investigated must improve the guality of administration,
this being the same presence of the Commissioner as an administrative
auditor as is feli in the financial sphere by the presence of the Comp-
trofler and Auditor-General as 2 financial auditor. On the adverse side—
one must not neglect that there is an adverse side—there is the big
use of resources involved in investipation. Investigation is expensive
both in men and time and the amount of time involved in an investiga-
tion is several times more in the department investigated than it is in
the investigating office. There are . . . effects that have to be
guarded against, that the consequence of an investigation is that desir-
able delegation is curtailed in the Department or that undue caution
is exercised. If ‘bad’ advice has been given and there is criticism for
that, then next time the public do not get any advice at all. This is
the sort of inhibiting effect which is liable to result from investigation.
So the Office has a mixed effect, but T still hope the most important
effect is the favourable one, that is the improvement of the quality of
administration because of the presence factor.”®

77. We attach importance to Sir Guy Powles’s reported comment:
“I would not for a moment suggest that the Ombudsman is a complete
answer to all the problems of administrative justice. He is only just
one tool . . . and mankind neceds many tools in this technological
age.”® Likewise we attach importance to the views of the Law Com-
mission in England: “We regard the Parliamentary Commissioner as
a valuable supplement to, rather than as a substitate for a comprehen-
sive and coherent system of administrative law™.%

78. We agree that: “Much that has been said and written about
the Ombudsman as a protection of the rights of the individual is mis-
leading to the public and goes far beyond any claims that are put
forward for the office by those who occupy it in any country”.%®

79. We agree too that the ombudsman concept may distract atten-
tion from the real substantive and procedural problems of administrative
law; it may temporarily satisfy but may cause other and better reforms
to be postponed.®® For this reason, amongst others, we look at the ex-
periences of others.

. ®Second Report of the Select Committee on the Parliamentary Commis-
sioner for Administration, Session 1970-71, pp. 11-12,

68 Address to the Canadian Bar Association, gnoted in Report, No. 2, Vol. 4
(1969}, of the Ontario Royal Commission, “Inquiry into Civil Rights” at p, 1386.

87 Law Com. No. 20 (Cmpd. 4059) para. 8.

98 Ontario Royal Commission, “Inquiry into Civil Rights”, Report No. 2,
Vol. 4 (1969), p. 1383. o hany teh po

29 See Mitchell, “Administrative Law and Parliamentary Control” (1967)
38 Political Quarterly 360.
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83. The themes of the criticisms vary. Professor de Smith partly
blames the court systeém. Professors Griffith and Street, together with
Protessor waae, spcak of a denial of justice because of narrowness of
vision about the real nature of administrative law. And Lord Devlin
has indicated that the common law system which produced the faults
lacks the strength to remedy them.”” Proposals for reform vary as
much as the reasons given for the nced for reform. Professor Wade
argues that detailed reformis can make the English system something
to be proud of.® Professor Mitchell sees no alternative to a dual system
of administrative courts and ordinary courts. He argues that specializa-
tion 1s necessary and tnat it cannot be had in a mixed jurisdiction.”
Professor Garner and others state that the High Court should have a
special Division to which all administrative cases should be referred
and that Judges of that Division might be assisted by assessors from the
Civil Service and from private industry and business so that an expertise
in these matters can be developed.® The one matter upon which all
critics appear to agree is that the work of the Council on Tribunals
and the Parliamentary Commissioner touches part only of a real
problem.

84. In Annexure G we have indicated the nature and scope of the
jurisdiction of the United Kingdom's Parliamentary Commissioner for
Administration. Because the work of the Council on Tribunals is
relevax:lt to our later recommendations we comment briefly on that
Council.

85. The Tribunals and Inquiries Act 1958 was enacted as a direct
result of the work of the Franks Committee.® Tt created the Council
on Tribunals and instituted direct appeals on law from certain tribunals
to the courts.

86. The Council on Tribunals has no real powers though it must
make annual reports and it may, if it thinks fit, make other reports.
It is an advisory and a consultative body only. It is in no sense a super
tribunal or a court of appeal from tribunals. Its duties are:

“(a) to keep under review the constitution and working of the
tribunals specified in the First Schedule to this Act . . .
and, from time to time, to report on their constitution and
working ;

(b} to consider and report on such particular matters as may
be referred to the Council under this Act with respect to
tribunals other than the ordinary courts of law, whether
or not specified in the First Schedule to this Act, or any
such tribunal;

77 Seg Mitchell, (1968) “Public Law” 201 at 202-203.

78 See “Crossroads in Administrative Law”, (1968) 21 Current Legal
Problems 75 at 93.

79 See (1967) 38 Political Quarterly 366-372.

80 See (1968) Public Law 216.

802 See footnote 4.







44

principles formulated by administrative judges; they are decisions based
on experience and practice. To some extent the administrative courts
have functioned in a way not unlike the common law courts of the
United Kingdom.

92. The Conseil d’Etat was established, in 1799, to assist the
Premier Consul in drafting new laws and administrative regulations and
to “resolve difficulties which might occur in the course of administra-~
tion”. It was the last-mentioned function that provided the constitutional
foundation for the Conseil’s eventual development.

93. The functions of the Conseil d’Etat are now twofold: to act as
an adviser to the government and to adjudicate on claims against the
administration. The Conseil is divided into two sections, the adminis-
trative section which performs the advisory function, and the judicial
section which deals with claims. The members who perform advisory
functions are not the same as those who perform judicial functions.

94, In its advisory capacity, the Conseil d’Etat takes an active part
in the preparation of decrees, which generally correspond to regulations
in our system.

95. The Conseil d’Etat is now a court of first instance for the
limited original jurisdiction reserved to it and at the same time it is a
court of appeal to hear appeals from lower admiaistrative courts. It is
also a court of appeal from some official actions of public authorities
which are not within the jurisdiction of the lower administrative courts,

96. The Conseil d’Etat exercises increasing supervision and con-
trol over public authorities and it has gained a high reputation jn France
and elsewhere. It has not allowed itself fo be controlled by a rigid
system of precedent and it has obtained a marked degree of success
in adapting itself to the constantly changing circumstances of public life.

97. In the exercise of their judicial power, the administrative courts
are concerned with two main types of remedies. The first remedy is
available whenever the citizen-plaintiff seeks an official recognition of
his rights; the court is asked to declare that his rights have been in-
fringed and to state what measures are necessary to redress the wrong.
The second remedy is available when a remedy is sought quashing an
official action: the judge being asked to decide if the action conforms
with the public law.

98. In general, proceedings before the administrative courts are
simple and cheap. Before an action may be commenced, the plaintiff
must first request the public authority concerned to answer his complaint.
With certain exceptions, the authority is obliged to reply within four
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(4) The special procedures evolved by the administrative courts.
Proceedings are inexpensive for the plaintiff.

(5) The character of the substantive law applied by the
administrative courts. Administrative judges have been
able to demarcate between legality and policy without
trespassing on the latter, and in doing so to penetrate to
the core of an administrative decision in a way hardly
possible under the common law. The law has a systematic
and cohesive quality which contrasts with the disconnected
character of the corresponding commeon law.

101. Defects of the French system are said to include—

(1) The jurisdictional conflicts caused by the existence of two
separate court systems.

{2) The persistent slowness of the process (an average of
eighteen months is required for each case).

(3) The difficulties of ensuring obedience to a judgment when
it is delivered.

102. The summary contained in paras 100 and 101 is taken from
French Administrative Law by Professors L. N. Brown and J. F.
Garner.® Professor H. W. R. Wade® disagrees with the views of Pro-
fessors Brown and Garner and contends that, with limited exceptions,
the common law can exercise a power of control over official actions of
public authorities that is equal to that of the Conseil d’Etat.®s

103, 1t is pertinent to note the observation of one French com-
mentator: “Judicial control would be all the more efficient if it were
not the sole safeguard accorded to the citizens , . .

104. Qur short treatment of this complex subject leads, of course,
to over-simplification and the omission of important principles and
qualifications. Our observations are intended, first, to indicate some
features of a famous system of administrative law which has been
largely adopted by Belgium, The Netherlands, Greece, Turkey, some
States of the near East, and of Latin America; and, secondly, to point
to two of the factors which contribute to that fame, namely, the
appointment of expert administrators to administrative appeals tribunals
and the mixing of inquisitorial and adversary procedures.

83 (1967) pp. 132-140.

75 84 “Crossroads in Administrative Law”, (1968) 21 Current Legal Problems

851d., p. 76.

38 Professor P, Weil, “The Strength and Weakness of French Administrative
Law”, (1964-65) Camb. L.J. 242, 259.
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109. Another feature of the Court deserves emphasis. Its pro-
cedure conforms on the whole with that used by public authorities.
It is at this point that the Court diverges sharply from the general
concept of a court; its judicial character stems not from its procedure
but from the independence of its members. Cases are presented solely
in writing and in closed court. The appellant cannot submit oral argu-
ments and no witnesses are heard on oath, Litigation is uncomplicated.
The appellant need not be represented and often he is not; his submis-
sions do not have to be in any special form. To some extent the Court is
expected to examine the issues on its own motion and to conmsider
arguments that the appellant may not have presenied. Appeals are
frequent and because of its somewhat summary procedure the Court
disposes of some 4,000 cases each year.

110. The Court and its functions are not without critics. It is said
that a greater requirement of general judicial procedure is desirable for
some difficult cases and that the Court might well rid itself of a mass
of cases of minor importance and so overcome backlogs.

111, Our comments on Sweden’s Supreme Administrative Court
are taken from Professor Herlitz’s paper “Legal Remedies in Nordic
Administrative Law,”% '

The United States of America

112. From 1930 to 1940 government organization and administra-
tive law were intensively studied by officially established commissions
and committees and by bedies such as the American Bar Association,
Results of these studies included the Federal Administrative Procedure
Act of 1946 and, in the same year, the approval of a Model State
Administrative Procedure Act by the National Conference of Commis-
sioners on Uniform State Laws. A Revised Model State Administrative
Procedure Act was adopted in 1961. Legislation based largely on the
model Acts has been passed in some twenty-five States,

113. The basic difference between the law relating to public
authorities in New South Wales and the United States of America arises
from the different presumptions which are applied to the interpretation
of statutes conferring powers. Under our law, the presumption of inter-
pretation is that only such powers are conferred as are given by the
statute, Under the law in the United States, the presumption of inter-
pretation appears to be that within certain limitations full powers are
conferred on the agemcy (“agency” corresponding generally to our
larger governmental enterprises) to determine all questions of law or
fact necessary for the performance of its function.®?

90 (1966-1967) 15 American Journal of Comparative Law, pp. 687-708.

81 8ee Jaffe, Judicial Control of Administrative Action (1965}, Ch. 16
{referred to in Report of Ontario Royal Commission “Inquiry inio Civil Rights”
Report No. 1, Vol. 1, p. 282,
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two Acts differ also in the terminology used to refer to an official
action. The Administrative Procedure Act of 1946 used the term
“agency action” while the Revised Model State Administrative Pro-
cedure Act of 1961 refers to “decisions™ of agencies.

118. The Administrative Procedure Act of 1946 sets out the
grounds for judicial review and also prescribes a code of procedure for
administrative agencies and for review of their decisions. This Federal
Act provides, amongst other things:

“10. Except so far as (1) statutes preclude judicial review
or (2) agency action is by law committed to agency discretion
.. the reviewing court shall decide all relevant ques-
tions of law, interpret constitutional and statutory provisions,
and determine the meaning or applicability of the terms of
any agency action. It shall (A) compel agency action unlaw-
fully withheld or unreasonably delayed; and (B) hold unlawful
and set aside agency action, findings, and conclusions found to
be (1) arbitrary, capricious, an abuse of discretion, or otherwise
not in accordance with law; (2) contrary to constitutional right,
power, privilege, or immunity; (3) in excess of statutory juris-
diction, authority, or limitations, or short of statutory right;
(4) without observance of procedure required by law; (5)
unsupported by substantial evidence in any case subject to the
requirements of sections 7 and 8 or otherwise reviewed on the
record of an agency hearing provided by statute; or (6) unwar-
ranted by the facts to the extent that the facts are subject to
trial de novo by the reviewing court. In making the foregoing
determinations the court shall review the whole record or such
portions thereof as may be cited by any party, and due account
shall be taken of the rule of prejudicial error.”

119, The Revised Model State Administrative Procedure Act
of 1961 provides, amongst other things:

“Section 15. (Judicial Review of Contested Cases)

(g) The court shall not substitute its judgment for that of the
agency as to the weight of the evidence on questions of
facts. The court may affirm the decision of the agency or
remand the case for further proceedings. The court may
reverse or modify the decision if substantial rights of the
appellant have been prejudiced because the administrative
findings, inferences, conclusions, or decisions are:

(1) in violation of constitutional or statutory provisions ;
(2) in excess of the statutory authority of the agency;
(3) made upon unlawful procedure;

(4) affected by other error of law;
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“31. A Statutory Powers Procedure Act should be enacted
to establish:

(i) Minimum rules of procedure applicable to all
tribunals exercising a statutory power of decision,®
whether judicial or administrative, unless the power
is exercised for emergency purposes, the scientific
determination of standards, in circumstances in
which the rules would frustrate the object of the
statute conferring the power, or the application of
the rules is excluded by statute.

(ii) A Statutory Powers Rules Committee with power
to make appropriate additional detailed rules for
each tribunal, having regard to the nature and
purpose of the powers exercised by it.

“61. Subject to [limited exceptions], the courts should have
power to set aside a decision based on the purported exercise of
any statutory power to which the rules apply if there is a failure
to follow them, unless in the opinion of the court, notwithstand-
ing that the rules have not been followed, there has been no
real or substantial miscarriage of justice. In such case the court
should have power to validate a decision.

“65. An appeal should be provided from the decision of
every judicial tribunal, except where an appeal would defeat the
purpose of the statute,

“66. Appeals from judicial tribunals should be taken to
the ordinary courts unless circumstances render this impractical.

“67. Where circumstances require that the appeal from a
judicial tribunal should not be taken to the ordinary courts, the
appeal tribunal should be established with the appropriate
characteristics of a judicial tribunal to ensure independence and
impartiality. An appeal should not lie from a judicial tribunal
to the Lieutenant Governor in Council or to a minister.

“68. No appeal should lie from . . . [a policy]'® decision
made by a minister, except in appropriate cases to the Lieutenant
Governor in Council.

“69. No appeal should lie from . . . [a policy]'® decision
to the courts.

“70. . . . [Policy]'*? decisions made by persons other than
a minister should be subject to appeal, preferably to a minister
or to senior administrative officers close to the minister.

%9 For the sense in which the terms “statutory power of decision” and
“statutory power” are used in the McRuer Reports see The Judicial Review
Procedure Act, 1971, of Oatario, s. 1 (f) and (g).

100 See Ontario Royal Commission, “Inquiry into Civil Rights”, Report No.
1, vol. 1 (1968), p. 28.
101 74

102 I4.
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New Zealand

125. “New Zealand devetopments have differed from those in.
Australia mainly because, particularly in recent years, the New Zea-
landers have been prepared to experiment in methods of providing for
the redress of grievances of citizens affected by governmental action.”®

126. The developments referred to in para. 125, as we understand
it, are:
{1) The appointment, in 1962, of an Ombudsman.
(2) The establishment, in 1966, of a Public and Administrative
Law Reform Committee.
(3) The establishment, in 1968, of an Administrative Division
of the Supreme Court to hear and determine:

“(a) such appeals as are, under or by virtue of any enact-
ment for the time being in force, to be heard and
determined by the Division;

(b) such proceedings, other than appeals, as are, under
or by virtue of any enactment for the time being in
foree, to be heard and determined by the Division;

(c) such applications or classes of applications to the
Supreme Court for writs of .certiorari, prohibition,
or mandamus, and such applications or classes of

. applications to the court for declaratory judgments
or orders or injunctions, as may from time to time
be referred to the Division by the Chief Justice.”™

127. We quote at length from the First Report of the Public
and Administrative Law Reform Committee of New Zealand (1968)
because it expresses differing views on matters which are within our
terms of reference ; views which merit careful consideration in the New
South Wales context. The Report deals with appeals from adminis-
trative tribunals, not with appeals from administrative officers. Extracts
from the majority opinion follow:

*32. In reviewing the merits of the present system of
administrative justice at the appellate level, the Commuittee con-
sidered a number of alternatives. Omne was the preservation of
the status quo . . .

“33. The second alternative considered by the Committee
was the giving of a general right of appeal from administrative
tribunals to the Supreme Court . . . This was considered to
have certain disadvantages. Primarily the disadvantages centre
on the questions of expertise and of specialization .

“34, A third alternative was the creation of an Adminis-
trative Court, separate from the Supreme Court but intended
to have in its own field a status akin to that of the Supreme
Court . . . After careful consideration, however, we find our-
selves unable to accept them [arguments for this alternative] . . .

1°i§;port of the Commonwealth Administrative Review Committee (1971)
para. .
1M Judicature Amendment Act 1968, s. 2.
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and authority an Administrative Division would bring, In our
view the synthesis of these virtues is perfectly feasible and
would fit New Zealand conditions ideally™.

128. Extracts from Mr G. S. Orr’s dissenting opinion follow—

*1. 'While being whole-heartedly in favour of a rationaliza-
tion of the present system I consider the setting up of an
Administrative Division of the Supreme Court to be unwise.
Such a Division will inevitably take on the colour of the Supreme
Court substantially as it now exists. Yet the widely acknow-
ledged unsuitability of courts such as the Supreme Court as
an appellate body from administrative tribunals has been the
main reason over the vears for setting up special courts and
other appellate authorities both here and throughout the Com-
monwealth.

“3. Among the reasons for my apprehension of the major-
ity’s proposal are the following:

(a) Over-Judicialization

The establishment of an Administrative Division
would lead to over-judicialization of the various matters
at present deliberately exclnded from the Supreme
Court’s jurisdiction. Thus, proceedings would tend to be
assimilated more closely to the adversary system which
is not always suited to the adjudication of matters of
social and economic policy. Procedures and evidentiary
rules would tend to be stricter and relevant statutes
less likely to be adequately construed and applied.

(b) Less Constructive Decisions

Judges of the Supreme Court would understandably
be less inclined to make decisions which on occasions
are necessarily controversial. Instead they would tend
to adopt a more passive role in keeping with the tradi-
tion of the Supreme Court rather than implement social
economic or industrial policy in a constructive way,

(¢) Loss of Impartiality of the Supreme Court

With relatively few exceptions all the powers likely
to be vested in the Administrative Division would in-
volve value judgments on matters of social or economic
policy. This is at variance with the traditional and in-
valuable role of the Supreme Court of disinterestedness
and impartiality which should be preserved unimpaired.
(d) Loss in Informality

There would be a marked loss in informality and
freedom of access to the court and a likely increase
in costs to litigants, more of whom would feel obliged
to instruct counsel or not appear at all.
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sitting alone, for there must be considered administrative features
of which a judge could not be expected to have an intimate
knowledge.

“32. It was proposed to the Committee that the position
could be met effectively by having administrative appeals deter-
mined by a special Administrative Appeals Court, consisting of
a Supreme Court Judge as President and two assessors or com-
missioners selected from a panel of persons specially qualified
in some sphere or spheres of public administration or govern-
ment . . .

“36. The Honourable the Chief Justice, commenting upon
the proposal for an Administrative Appeals Court, pointed out
that although some functions akin to judicial may be involved,
the substantial body of determinations would be concerned with
policy or administration. At most, its functions would be quasi-
judicial in the area of administration. His Honour commented
that as the court would operate in the Executive field of govern-
ment, the wisdom of giving it the form and garb of a judicial
body may be open to doubt, particularly as confidence in the
Judicial arm of government may be threatened if the Judiciary
is brought into an area of administration where public con-
troversy often runs high.

“37. The fragmentation of the Supreme Court into
specialist fields was said to have little to commend it, as the
proposed Appeals Court would be virtually separate from and
not part of the Supreme Court. Presumably the idea of provid-
ing for a Supreme Court Judge as Chairman is to endow the
body with the standing and .esteem of the Supreme Court, but
there is a danger to the Court here in that whatever shortcom-
ings, real or imagined, the new appeal body may possess are
likely to be identified in the public mind with the Supreme Court
generally.

“38. The alternative suggestion is to establish an Adminis-
trative Appeals Tribunal in its own right, without attempting to
give it the appearance of a conrt of law . . .

“39. The Committee is convinced that until some
specialized body is established to deal with appeals, it is
inevitable that administrative justice will be dispensed
unevenly . . .

“40. It is recommended that steps be taken to establish an
Administrative Appeals Tribunal . . . The Committee accepts
the objections put by the Honourable the Chief Justice to the






60

PART V1
CONCLUSIONS AND RECOMMENDATIONS

132. As government becomes more complex and public authorities
grow in number so, it seems, bodies to supervise public authorities grow
in complexity and number. Countries with dissimilar constitutional
histories have developed, or are developing, systems containing comple-
mentary parts for supervising the official actions of public authorities.
Under the British pattern of government, parliament, the courts and
various tribunals have complemented each other for this purpose for
centuries. Yet in the United Kingdom, New Zealand and elsewhere,
new parts have been added or their addition is under consideration.
Parliamentary commissioners, administrative divisions of the ordinary
courts, administrative courts and bodies such as the United Kingdom’s
Council on Tribunals are no longer novel concepts. In Belgium and the
Netherlands, an ombudsman is suggested as a necessary complement
of the ordinary courts and the French-styled administrative courts. In
some Scandipavian countries, where an ombudsman was first in the
field, administrative courts came later and where the administrative
courts came first an ombudsman followed. People in many counties
are asking how best can alleged administrative shortcomings be inquired
into quickly, cheaply and fairly, and the answers are diverse.

133, Unlike the United Kingdom, New South Wales has not had
any public inquiries into the work of administrative tribunals or the
powers of Ministers. Unlike New Zealand and Ontario, no review of
statutory powers has previously been undertaken in this State; and
here, unlike the United States, government organization and adminis-
trative law have pot been intensively studied for many years. Advant-
ages can, however, flow from this circumstance; the strengths and
weaknesses of the experiments of others can be assessed against the New
Sou_lgi (‘iWaIes background and the patchwork approach of many can be
avoided.

RECOMMENDATIONS

134, Put shortly, we recommend-—

(1) That a Commissioner for Public Administration (hereafter
referred to as “the Commissioner’”) be appointed and an
Advisory Council on Public Administration (hereafter
referred to as “the Advisory Council”) be constituted.

(2) That a Public Administration Tribunal (hereafter referred
to as “‘the Tribunal”) be constituted.

(3} That an Ombudsman be appointed.
135. Detailed particulars of the recommendations made in para.

134 appear in our proposed Bills and the notes thereon. Here we
make only general comments,



























69

(4) The Tribunal must give effect to some policy statements

gngsmnst have regard to other policy statements put before
1t,

Morcover proceedings before the Tribunal do not operate to stay an
official action,’®?

154, In our view, the matters referred to in para. 153 make a
reasonable balance between the needs of public authorities and the rights
of persons affected by official actions.

155. We turn to the question whether any existing appellate
jurisdictions should be transferred to the Tribunal. To us, a fragmented
administrative appeals system is undesirable: there is little chance of
any unifying influence entering the administrative process and decisions
must lack consistency. There is no apparent . system in selecting the
bodies which can hear appeals against official actions. In some cases
the body is an existing authority, tribunal, or court; in other cases
a new body is constituted. Appeals now lie to the Governor, Ministers
of the Crown and senior officials, the Supreme Court, the Industrial
Commission, the Crown Employees Appeal Board, Districts Courts,
Courts of Quarter Sessions, Courts of Petty Sessions, Land Boards and
miscellaneous Appeals Boards. The exact number of persons who may
determine appeals is not known to us but it must be some hundreds.
We doubt that the work load resulting from existing or foreseeable
appeals against official actions is or is likely to be sufficient to enable
the majority of this number to develop administrative appeal expertise—
especially is this so in the case of newly constituted ad hoc bodies.
There should, in our view, be only two classes of bodies dealing with
appeals against official action; a limited number of specialist bodies
(e.g., the Crown Employees Appeal Board) and the proposed Tribunal.

156. We do not seec why the jurisdiction of the Supreme Court to
hear and determine appeals against, for example, a cancellation of the
registration of a business name,'® an alleged error or defect in the
register kept under the Pipelines Act, 1967,'™ or a dispute under the
Superannuation Act, 1916, should not be transferred to the Tribunal.
Also, there is no reason apparent to us why the jurisdiction of twenty-six
judges of the District Court to hear appeals against certain official
actions taken under Acts such as the Architects Act, 1921,1% the
Private Hospitals Act, 1908,*2 the Radioactive Substances Act, 1957,143
or the Theatres and Public Halls Act, 1808,"* should not be trans-

138 14, 5. 36,

18714, s. 31.

128 Business Names Act, 1962, s. 19 (3).

139 Pipelines Act, 1967, 5. 52.

140 Spperanmnation Act, 1916, s. 85,

H1 Architects Act, 1921, ss. 16-17.

142 Private Hospitals Act, 1908, ss. 164, 16¢.

148 Radioactive Substances Act, 1957, s. 11.

144 Theatres and Public Halls Act, 1908, ss. 13n, 13p.
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PART VIII

PROPOSED BILLS -

L

1. The Commissicner for Public Administration Bill
2. The Public Administration Tribunal Bill
3. The Ombudsmar Bill

No. . 197

A BILL

To appoint a . Commissioner for Public Admin-
istration; to constitute an Advisory Council on
Public Administration; to -'define the -powers,
authorities, ‘duties and functions 'to be exercised
by them respectively; and for purposes connected
therewith. - :

BE it enacted by the Queen’s Most Excellent Majesty, by
and with the advice and consent of the Legisl'ative
Council and ILegislative Assembly of New South Wales in ,
Parliament assembled, and. by the authority of the same, as
5 tollows : —

PART
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PART I.
PRELIMINARY.
1. (1) This Act may be cited as the “Commissioner for Short title
Public Administration Act, 1972, and com
5 (2) This Act shall commence upon a day to be

appointed by the Governor and notified by proclamation
published in the Gazette.

Z. This Act is divided as follows : — Dfi\}ision
PART I.—PRELIMINARY—ss, 1-3, ot At
i PART II.—COMMISSIONER FOR PUBLIC ADMINISTRA-

TION——s¥%. 4—6.
PART INl.--Apvisory CoUNcIL oN PuBLIc ADMINIS-
TRATION—ss., 7-12.

PART IV—GENERAL—ss. 13-14.

15 3. In this Act, except in so far as the context or subject Interpre-
matter otherwise indicates or requires— tation.

“Commissionet” means the Commissioner for Public
Administration.
“Council” means the Advisory Council on Public
20 Administration constituted under section 7.

PART II.
CoMMISSIONKER FOR PUBLIC ADMINISTRATION.

4. (1) There shall be a Commissioner for Public Admin- Commis-
istration who shall have and may exercise the powers, popn '
5 authorities, duties and functions conferred and imposed upon Adminis-

him by this Act. tration.

(2) The Commissioner shall be appointed by the
Governor and shall, subject to this Act, hold office for such
term, not exceeding seven years, as may be specified in the

10 instrument of appointment, but shall be eligible for re-appoint-
ment from time to time.

3)
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(3) The salary and allowances of the Commissioner
shall be fixed by the Governor.

(4) The provisions of the Public Service Act, 1902,
shall not apply to or in respect of the appointment of the
Commissioner and the Commissioner shall not in his capacity
as such be subject to the provisions of that Act during his term

of office.

(5) A person who is of or above the age of sixty-five
years shall not be appointed as Commissioner.

(6) The Commissioner shall cease to hold office as-
Commissioner—

(2)
(b)

(c)

(d)

if he dies;
if he resigns his office by writing under his hand

addressed to the Governor and delivered to the
Minister;

if he becomes a bankrupt, applies to take the benefit
of any law for the relief of bankrupt or insolvent
debtors, compounds with his creditors, or makes any
assignment of his salary, remuneration, allowances
or estate for their benefit;

it he becomes a mentally ill person, a protected
person or an incapable person within the meaning
of the Mental Health Act, 1958;

(e) if he is convicted in New South Wales of a crime

or offence which is punishable by imprisonment
for twelve months or upwards, or if he is convicted
elsewhere than in New South Wales of a crime or
offence which if committed in New South Wales
wonld be a crime or offence so punishable;

(f) if he is removed from office by the Governor for

(g)

inability, misbehaviour or failure to comply with the
terms and conditions of his appointment; or

on the day on which he attains the age of sixty-five
years. '

(7
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remained an employee or permanent servant as aforesaid and
had continued to be employed at the same salary or wage and
allowances as the salary or wage and allowances as is or are
being paid to him as Commissioner.

5 5. (1) The Governor may under and subject to the Officersand
provisions of the Public Service Act, 1902, appoint and srants
employ such officers and servants as may be necessary for the
administration of this Act.

(2) For the purposes of this Act the Minister or the

10 Commissioner may, with the approval of the public authority

concerned, on such terms as may be arranged, make use of

the services of any of the officers, employees or servants of any
public authority.

6. (1) The Commissioner, in accordance with any Duties and
15 reference to him made by the Minister— powers of

(a) shall review and keep under review the law relating ¥°"*"

to public authorities and the powers exercisable by

public authorities and shall recommend such

changes in that law as are, in the opinion of the
20 Commissioner, necessary or desirable ; and

(b) may, for the purposes of this Act—
(i) hold and conduct such inquiries as he thinks
fit; and
(ii) make references to the Council on matters
25 relating to his work and activities.

(2) For the purposes of any inquiry under this section
the Commissioner shall have the powers, authorities,
protections and immunities conferred on a Commissioner by
Division 1 of Part IT of the Royal Commissions Act, 1923,
30 and that Act (section 13 and Division 2 of Part II excepted)
shall, mutatis mutandis, apply to any witness summoned by or
appearing before the Commissioner.

PART




82

PART III.

Apvisory COUNCIL ON PUBLIC ADMINISTRATION.

7. (1) There shall be an Advisory Council on Public Advisory

Administration which shall consist of—
5 (a) the Commissioner;
(b) the Ombudsman ;

(c) the President of the Public Administration
Tribunal ;

(d) a member of the Public Service Board appointed by
10 the Governor; and

(e) three other members appointed by the Governor,
each of whom has, in the opinion of the Minister,
special knowledge of or experience in public
administration or public law.

15 (2) The Commissioner shall be the chairman of the
Council.

(3) (a) The members appointed under this section
shall, subject to this section, hold office for such term not
exceeding three years as may be specified in the respective

20 instruments of appointment and shall be eligible for
reappointment from time to time.

(b) A person of or above the age of sixty-five
years shall not be eligible for appointment as a member of
the Council under this section.

25 (4) (a) The Governor may for any cause which to
him seems sufficient remove from .office any of the members
appointed under this section.

(b)

Council on
Public Ad-
ministration.
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(b) A member of the Council shall cease to hold
office as such a member and as a member of any committee
to which he has been appointed-—

(i) if he dies;

3 (ii) if he resigns his office by an instrument in writing
under his hand addressed to the Governor;

(iii) if he becomes a bankrupt, applies to take the benefit
of any law for the relief of bankrupt or insolvent
debtors, compounds with his creditors, or makes

10 any assignment of his salary, remuneration,

allowances or estate for their benefit;

(iv) if he is convicted in New South Wales of a crime
or offence which is punishable by imprisonment for
twelve months or upwards, or if he is convicted else-

15 where than in New South Wales of a crime or
offence which if committed in New South Wales
would be a crime or offence so punishable;

(v) if he becomes a mentally ill person, a protected
person or an incapable person within the meaning
20 of the Mental Health Act, 1958;

(vi) if he is removed from office by the Governor;

(vii) if, in the case of a member appointed under section
7 (1) (d), he ceases to be a member of the Public
Service Board; or

25  (viii) on the day on which he attains the age of sixty-five
years.

8. (1) The Council shall meet at least once in each four Meetings of
months. the Council.

(2) (a) The chairman shall preside at all meetings
30 of the Council at which he is present and in the absence of
the chairman the members may elect one of their number to
preside as chairman.

(b)
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(b} The chairman or member presiding shall
have a deliberative vote, and, in the event of an equality of
votes, shall have a second or casting vote.

(3) Four members shall form a quorum at any meet-

5 ing of the Council and any duly convened meeting at which

a quorum is present shall be competent to transact any
business of the Council.

(4) At any meeting of the Council at which a quorum
is present the decision of a majority of votes shall be the
10 decision of the Council.

(5) The procedure for the calling of meetings of the
Council and for the conduct of business at such meetings shall
be as determined by the Council.

9. (1) The Council shall make recommendations t0 the Functions
15 Commissioner, either of its own motion or on reference made ©f Council.
by the Minister or the Commissioner, on matters relating to
the work and activities of the Commissioner.

(2) The Commissioner shall furnish to the Council

full information in relation to any matter arising out of the

20 work and activities of the Commissioner which the Council
may require.

10. (1) The Council may appoint such committees of the Committees
Council as it thinks fit to assist and advise it in connection ‘g;,]};cﬂ_
with the carrying out of its functions under this Act.

25 (2) Any such committee may consist of members of
the Council, persons who are not members or partly of persons
who are, and partly of persons who are not, members of the
Council.

11. A member of the Council or of a committee of the Members of
30 Council shall, in the performance of his duties as such a “ouncil
member, act solely in the public interest and not as the commiteee

representative of any particular person or body. :;’J f;lﬂitiﬂ

12 interest.
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12. A member of the Council and a member of any Expenses
committee of the Council— and fees.

(a) shall be entitled to be reimbursed his expenses, not
exceeding an amount calculated according to a
)3 scale approved by the Minister, incurred by him
for attending meetings, and transacting the business
of the Council or of any such committee, as the
case may be; and

" (b) shall, where he is a member of the Council referred

0 to in section 7 (1) (e), be entitled to receive such

remuneration, whether by way of fee or allowance

or otherwise for acting as a member of the Council

or of any such committee as may from time to time
be determined by the Minister.

15 PART 1IV.
(GENERAL.

13. (1) The Commissioner and the Council may from Reports.
time to time and shall, upon direction by the Minister, each
make an interim report on work done under any reference.

20 (2) The Commissioner shall upon the conclusion of
his work under any reference make a final report of his work
under that reference.

(3) The Commissioner and the Council shall, as
soon as practicable after the thirtieth day of June in each
25 year, make a report on the exercise of their respective
functions during the period of twelve months ending on that
day.

(4) In any report made by the Commissioner under
subsection (3), the Commissioner shall give particulars of any
30 statement made to the Public Administration Tribunal under
section 32 of the Public Administration Tribunal Act, 197 ,
of which a copy has been forwarded to him under section
77 (2) of that Act.

(5)
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(5) The Commissioner and the Council shall furnish
their respective reports to the Minister.

(6) The Minister shall lay or cause to be laid any

report under subsection (2) or (3) before both Houses of

5 Parliament as soon as practicable after the receipt by him of
the report.

14. The provisions of the Defamation Act, 1958, shall Privilege.
extend and apply to any inquiry, and report as a result of an
inquiry, made by the Commissioner under the authority of

10 this Act and to the proceedings of the Commissioner, the
Council and any committee of the Council under the authority
of this Act and to reports of those proceedings as if those
proceedings were an inquiry made by the Commissioner under
the authority of this Act.




No. , 197 .

A BILL

To establish a Public Administration Tribunal;
to define its powers, authorities, duties, functions
and discretions; and for purposes connected
therewith,

E it enacted by the Queen’s Most Excellent Majesty, by

and with the advice and consent of the Legislative
Council and Legislative Assembly of New South Wales in
Parliament assembled, and by the authority of the same, as
follows:—

PART
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5.
subject matter otherwise indicates or requires—

(1) In this Act, except in so far as the context or

“corporation” includes any artificial person.
“judge” means—
(2) a judge of the Supreme Court of New South
Wales;
(b) a member of the Industrial Commission of
New South Wales;
(c) a judge of a District Court; and
(d) a member of the Workers’ Compensation
Commission of New South Wales.

“person” includes a public authority,

“President” means the President of fthe Tribunal
appointed under section 10 (1), and includes a
person appointed under section 10 (4) to act as
President.

“public authority” includes—

(a) the Governor;

(b) any Minister of the Crown;

(c) any person appointed to office by the
Governor ;

(d) any statutory body representing the Crown;

(e) any officer of the Public Service;

(f) any person in the service of the Crown or of
any statutory body representing the Crown;

(g) any person in relation to whom or to whose
function an account js kept of administra-
tion or working expenses, where the
account—

(i) is part of the accounts prepared pursuant
to the Audit Act, 1902;

(ii) is required by or under any Act to be
audited by the Auditor-General ;

(iit)

Interpreta-

tion.
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(iii) is an account with respect to which the

Auditor-General has powers under any
law relating to the audit of accounts; or

(iv) is an account with respect to which the

(h)

(i)

()

(k)

Auditor-General may exercise powers
under a law relating to the audit of
accounts where requested so to do by a
Minister of the Crown;

any person entitled to be reimbursed his
expenses, from a fund of which an account
mentioned in paragraph (g} is kept, of
attending meetings or carrying out the
business of any body constituted by or under
an Act;

any person declared by the regulations to
be a public authority for the purposes of
this Act;

any holder of an office declared by the

regulations to be an office of a public
authority for the purpose of this Act; and

any person acting for or on behalf of, or
in the place of, or as deputy or delegate of,
any person described in any of the foregoing
paragraphs.

“regulations” means regulations made under this Act.

*T'ribunal” means the Public Administration Tribunal.

(2) In this Act, “official action” means—

(a) an act of a public authority, which act does, or if
valid would, affect the position of a person;

(b) a refusal or failure by a public authority to do an
act, which act if done would affect the position of

a person;

(c)

*“Official
action.”
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{c) the taking by a public authority of a step which is,
or if valid would be, a material preliminary step
to an act, which act if done by that or another

public

authority would affect the position of a

person; or

(d) a refusal or failure by a public authority to take a
material preliminary step to an act, which act if
done by that or another public authority would
affect the position of a person.

(3) For the purposes of subsection (2)—

(a) an act affects the position of a person if —

(i)

(ii)

(iif)

the act creates, declares or affects any right,
privilege, obligation or liability of his;

the act grants to or confers on him any
license, permit, certificate, approval, regis-
tration or other permission required or
authorised by law or any pecuniary or other
benefit or advantage;

the act affects any license, permit, certificate,
approval, registration or other permission
required or authorised by law granted to or
conferred on him or any pecuniary or other
benefit or advantage granted to or conferred
on him;

(iv) the act requires him to do or not to do any

thing which, but for the requirement, he
would not be required by law to do or not
to do; or

(v) the act is a breach of his rights. or would,

but for statutory or other special authorisa-
tion by law, be a breach of his rights;

(b)
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(b) “a material preliminary step” to an act means a
proposal, recommendation, report, consent,
approval or other step—

(i) required by law as a condition precedent to
5 the act; or

(ii) required or authorised by law as a pre-
liminary to the act;

(c¢) there is a failure by a public authority to do an act
or take a step if the public authority, being lawfully
10 authorised so to do, does not do the act or take the
step within forty days after service on the public
authority, by a person interested, of a notice requit-
ing the public authority to do the act or take the
step.

15 (4) Paragraph (c) of subsection (3) does not affect
the operation of a failure arising otherwise than by virtue of
of that paragraph.

{5) For the purposes of this Act, a person is affected “person
by an official action if he is, in relation to the official action, affected.”
20 such a person as it mentioned in subsection (2).

(6) Where, by this Act or the regulations, the Supreme Terms.
Court or the Tribunal may make any order or do any other figtNo- 52,
thing on terms, the Supreme Court or the Tribunal, as the case ~ ~
may be, may make the order or do the thing on such terms
25 and conditions (if any) as it thinks fit.

PART 11,
ESTABLISHMENT OF THE TRIBUNAL.

30 6. (1) There shall be a Public Administration Tribunal public
which shall consist of — Qg{{gfs“

(a) aPresident; Tribunal.

(b) one or more members who are judges in addition
to the President;
(c)
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(2) His appointment as a member shall not, nor shall
his service as a member, affect his tenure of office as a judge,
or his rank, title, status, precedence, salary or other rights or
privileges as a judge.

5 (3) Notwithstanding section 6 (4), he may discharge
his function as a judge, but while he is a member he shall not
(unless otherwise provided by the instrument of his appoint-
ment as a member) be required to discharge his function as
a judge.

10 (4) His sérvicc as a member shall, for all purposes,
be taken to be service as a judge.

8. (1) This section applies to a member who is not a Other

. members:
judge. further

provisions.
(2) If, by the instrument of his appointment, he is
15 required to give his whole time to his duties as a member,
he shall be paid an annual salary of dollars.

(3) If, by the instrument of his appointment, he is
required to give part only of his time to his duties as a member,
he shall be entitled to receive such remuneration (whether

20 by way of salary, fee, allowance or otherwise) as the Minister
may from time to time determine.

(4) (a) Where he—

(i) is, by the instrument of his appointment, required to
give his whole time to his duties as a non-judicial
25 member ;

(ii) was, immediately before his first appointment as a
member, an officer of the Public Service; and

(iii) ceases to be a member, otherwise than pursuant to
section 9 (2) (b) (subparagraph (v) excluded),

he
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he shall, if he is under the age. of sixty years, be appointed
to some office in the Public Service not lower in classification
and salary than that which he held immediately before that
appointment.

5 (b) Nothing contained in this Act shall affect the
rights accrued or accruing under the Public Service Act, 1902,
the Superannuation Act, 1916, or the Local Government and
Other Authorities (Superannuation) Act, 1927, to any person
appointed as a member who is at the time of his appointment,

10 or has been at amy time previous thereto, an officer of the
Public Service, an employee within the meaning of the
Superannuation Act, 1916, or a permanent servant within the
meaning of the Local Government and Other Authorities
(Superannuation) Act, 1927.

15 (c) Any officer of the Public Service or person
who is an employee within the meaning of the Superannuation
Act, 1916, or permanent servant within the meaning of the
Local Government and Other Authorities (Superannuation)
Act, 1927, appointed as a member shall continue to contribute
to any fund or account and be entitled to receive any deferred
or extended leave and any payment, pension or gratuity as if
he were an officer, employee or permanent servant within the
meaning of the Public Service Act, 1902, the Superannuation
Act, 1916, or the Local Government and Other Authorities

25 (Superannuation) Act, 1927, as the case may be, and for
such purpose his service as 2 member shall be service for the
purpose of such Acts.

In respect of a member who contributes to a fund or
account as aforesaid, the Minister shall pay to the State
30 Superannuation Board or the Local Government Superannua-
tion Board, as the case may be, such amounts as would have
been payable to that Board if the member had remained an
employee or permanent servant and had continued to be
employed, at the same salary or wage and allowances as the
35 salary or wage and allowances as is or are being paid to him
as a member.

9.
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(vi) if he is removed from office by the Governor . i
for imability, misbehaviour or failure to .
- comply with the terms and conditions-of his :
appointment ; or

L

5 (vii) on the day on which he attains the’ age qof
sixty-five years. '

10. (1) The Governgr may. aﬁpoint 1 a .judgé of - the President.
Supreme Court to be President.

(2) A judge of the Supreme Court may be appointed
10 to be,premdent at the time of his appomtment as a member or
at any time afterwards

(3) The President may resign his office as President -
without resigning His oﬂice as a member.

(4) Where there is a vacancy in the office . of

15 President or the President is absent from his duties, the
Governor may appoint any judge of the Supreme Court to
act as President and that judge may discharge all the functions

which may lawfully be discharged by the President. N
11. (1) The Tnbuna_l shall act under the general superin- General
20 tendence of the President. _ . Dowers of

) President.
‘(2) The President may give directions for the
constitution and chairmanship of the Tnbunal for any matter
coming before the Tribunal.

(3) No person, other than a member, shall be
25.concerned to see, or entitled to mqun'e whether anything done
by thé Tribunal, or by a member, is done in purstance of the
superintendence or direction of the President under this
section.

12.  More than one sitting of the Tribunal may be ﬁeld at Sittings.

. Act No. 10,
30 the same time. 1921,s.7.

13,
P 139274  Kélll
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13. (1) Subject to this Act and the regulations, the Constitution
Tribunal may be constituted by any one or more members in ;i‘;_ﬁcmu
respect of any matter arising in any proceedings before the matters.

Tribunal.

s {2) Where the Tribunal is constituted by two or
more members, one of them shall be chairman. '

(3) The Tribunal may be constituted differently for -
separate matters arising in any proceedings.

14. (1) This section applies where a member, having Member
1o been the member or one of the members constituting them!
Tribunal in respect of any matter arising in any proceedings
before the Tribunal, ceases to act as member in respect of
that matter before its conclusion, whether by reason of death
or other termination of office, or for any other reason.

15 (2) Where the Tribunal was constituted by two or
more members, and one or more of them cease to act as
mentioned in subsection (1), but one or more of them are
available to continue to act, then, with the consent of the
parties, the matter may be continued and concluded before

20 the Tribunal constituted by the member or members so
available, either with or without another member in the place
of any member so ceasing to act.

(3) Where the Tribunal was constituted by a

member sitting alone, and he ceases to act as mentioned in

95 subsection (1), or where the parties do not consent as

mentioned in subsection (2), the matter shall be commenced
anew.

15. Where two or more members constituting the Disagree-
~ Tribunal disagree— meat,

30 (a) if there is a majority, the decision of the majority
shall be the decision of the Tribunal; and

(b) if the members are equally divided, the decision of
the chairman shall be the decision of the Tribunal.

PART
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PART III.
OBJECTIONS AND INQUIRIES.

16. This Part does not apply— Application.

(a) to an official action taken before the commencement
5 of this Act;

(b) to an official action of a kind described in the Scheduls.
Schedule; or

(c) to an official action of a kind prescribed.

17. (1) The Attorney General may, by virtue of his Standing to
10 office, object to an official action of a public autherity. object:

(2) A person who claims to be adversely and sub-
stantially affected by an official action of a public authority
may object to the official action.

18. (1) Where a person proposes to object to an official Time for
15 action arising by a failure by a public authority to do an act or ®%e°H#™:
take a step, and he has served on the public authority a notice
requiring the public authority to do the act or take the step as
mentioned in section 5 (3) (c), an objection by him to the
official action must be made after forty days but before eighty
20 days after service of the notice.

(2) In a case to which subsection (1) does not apply,
an objection to an official action must be made not more than
forty days after the official action.

19. An objection to an official action of a public authority Manner of
25 must be made by serving notice in writing of the objection on °biection-
the public authority.

20. (1) A notice of objection to an official action—— Notice of
objection.
(a) must describe the official action;

(b)
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(b) must, except where the Attorney General is objector,
state how the objector claims to be affected by the
official action; and -

. (c) must state—
5 7 (i) the grounds of the ob]ectlon

(11) the action (lf any) of the publi¢ authonty
which the objector seeks; and:

:(fii) the matters prescribed.

(2) A notice of the objection may be amended at
10 any time with the leave of the Tribunal.

©“21. (1)’ An objector to an official action of a public Request for
authorlty may request the Tribunal to inquire into the officia] Uy - -
action. .

*(2)- 'The request must be made in the manner and
15 form prescribed.

‘.22, (1) In a case to which section 18 (1) apphes, a Time for
request for an inquiry into an official action must be made "It
after forty days but before minety days after service of the

notice mentioned in section 5 (3) (c).

20 (2} In a case to which section 18 (1) does not apply,
a request by an objector for an inquiry into an official action
must be made after forty days after the making of the
objection but before ninety days after the official action.

23. Upon a request being made to the Trlbunal for an Natification
25 inquiry into an official action of a public authority, the e
_Tribunal shall notify the public authority of the request.

24. Upon being notified by the Tribunal of a request by Cﬂpgeff
an ob]ector to an official action of a public authority for an Egmon for]

‘inquiry into the official action, the public authority shall give Tribunal.
30 to the Tribunal a copy of the notice of objection.

25,
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25. (1) Where, pursuant to section 21, the Attorney Inquiry by
General requests the Tribunal to inquire into an official action FEe: 9% ¢
of a public authority, the Tribunal shall inquire into the :
official action.

5 (2) Where, pursuant to section 21, a person other
than the Attorney General requests the Tribunal to inquire
into an official action of a public authority—

(a) in the cases prescribed, the Tribunal shall inquue
into the official action;

10 (b) in other cases, the Tribunal may inquire into the
official action.

(3) Sections 28, 29 and 30 do not apply to a case
to which subsection (1) or subsection (2) (a) applies.

26, (1) At any time after the taking of any official Pfecmﬂﬂﬂ
15 action, the Governor may, by order pubhshed in the Gazette, iy
direct that the Tribunal shall not inquire, or continue
inquiring, into the official action.

(2) The Tribunal shall give effect to the direction.

(3) This section has effect notwithstanding sec-
20 tion 25.

(4) An order under this section—

(a) shall take effect from the date of publication of the
order or a later date specified in the order; and

(b) shall be laid before each House of Parliament within
25 fourteen sitting days of that House after the date of
publication. .

(5) If either House of Parliament passes a resolution,
of which notice has been given within fifteen sitting days of
that House after an order has been laid before it, disallowing

30 the order or any part thereof, the order or part thereupon
ceases to have effect.

(6)



(6) Any time specified in or prescribed under this

Act or fixed by the Tribunal in relation to anything arising

out of an official action is suspended between the making of

an order under this section in respect of the official action and

5 the disallowance of the order or part thereof pursuant to
subsection (5).

(7) For the purposes of subsections (4) and (5)
sitting days shall be counted, whether or not they occur during
the same session.

10 27, (1) Where, pursuant to section 21, a request is made Witice of
to the Tribunal to inquire into an official action of a public 3%
authority, the Tribunal may order that the public authority
give notice of the request to any person who may, in the
opinion of the Tribunal, be affected by any decision or order

15 of the Tribunal in an inquiry pursuant to the request.

(2) Where the Tribunal is of the opinion that it is
impracticable to give notice under subsection (1) to all
persons individually the Tribunal may order that the public
authority give notice of the request to specified persons and

20 notify other persons by public advertisement.

28. (1) Where a request to inquire into an official action Preliminary
of a public authority is before the Tribunal, the Tribunal—  decision.

(a) shall inform itself of the subject matter and circum-
stances of the request in such manner as it thinks fit;

25 (b) shall make a preliminary decision to inquire or not
to inquire into the official action; and

(c) shall give notice of its preliminary decision to the
objector and to the public authority and to any
person to whom notice of the request has been given

30 under section 27.

(2) The Tribunal shall give effect to subsection (1)
without hearing the parties, unless it appears to the Tribunal
that there is special reason to hear them.

29,
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29. Where the Tribunal makes a preliminary decision not Review of
to inquire into an official action of a public authority— preiiminary

(a) the Tribunal shall, in the notice to the objector

under section 28 (c), tell him that he may, within

5 the time specified in the notice, apply to the Tribunal
for review of the preliminary decision;

(b) upon application made pursuant to paragraph
(a)—

(i) the Tribunal shall give notice of the applica-
10 tion to the public authority and to any
person to whom notice of the request has

been given under section 27; and

(ii) the Tribunal shall hear the objector and the

public authority, and may hear any other

15 person, on the question whether the Tribunal
should inquire into the official action; and

(c) the Tribunal shall either, by order—

(i) set aside its preliminary decision and decide
to inquire into the official action; or

20 (ii) confirm its preliminary decision.

30. In deciding whether to inquire into an official action Discretion-
of a public authority, the Tribunal shall have regard to—  fofeynt
matters,
(a) the public interest;

(b) the extent to which the objector is affected by the
25 official action;

(¢) the nature, constitution, special knowledge and
experience of the public anthority;

(d) the importance, complexity or difficulty of any
matter the subject of the objection;

30 (e) where money or other property is involved, its
amount or value or estimated amount or value;

(H
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(f) whether the Ombudsman has investigated the official
action or, if not, whether the case is more fitted
for investigation by the Ombudsman than for
inquiry by the Tribunal;

5 (g) the nature and extent of any means of appeal from,
or other review of, the official action, otherwise than
under this Part;

(h) whether there is a reasonable case for inquiry; and
(i) such other matters as the Tribunal thinks relevant.

10 31. (1) Subject to this section, an objection to an official Stay etc. of
action, a request to inquire into an official action or an inquiry :cﬁzltg:l
into an official action shall not affect the official action or
anything done or to be done in consequence of the official
action.

15 (2) Where an objection to an official action of a
public authority is before the Tribunal, the Tribunal may
recommend to that or any other public authority that the
operation of the official action and anything done in conse-
quence of the official action be suspended and that anything

20 to be done in consequence of the official action be deferred
pending disposal of the objection and of any inquiry arising
out of the objection.

(3) A public authority to whom a recommendation

is made under subsection (2) may adopt the recommendation

25 to the extent, but only to the extent, to which it has power
to do so.

(4) A public authority, in considering a recommen-
dation under subsection (2), shall have regard to its opinion
as to—

10 (a) the public interest; and
(b) whether adoption of the recommendation may affect
any right, privilege, obligation or liability of any
person or may cause hardship to any person.
(5) This section does not affect the operation of

35 sections 34 and 36.
32,




105

32. (1) Where, in an inquiry, there is put before the Palicy.
Tribunal a statement of policy of the Government on a matter
relevant to the inquiry, the Tribunal shall, to the extent to
which the policy is within power, give effect to the policy.

5 (2) For the purposes of subsection (1) “a statement
of policy of the Government” means a statement—

(a) in writing and signed by a Minister of the Crown;
and

(b) expressed to state a policy of the Government.

10 (3) Where, in an inquiry, there is put before the
Tribunal a statement of policy of a public authority on a
matter relevant to the inquiry, the Tribunal shall, to the extent
to which the policy is within power, have regard to the policy.

(4) For the purposes of subsection (3), “a
15 statement of policy of a public anthority™ means a statement—

(a) in writing and signed or otherwise authenticated by
or on behalf of the public authority ; and

(b) expressed to state a policy of the public authority.

(5) Where 2 statement of policy is put before the
20 Tribunal—

(a) the Tribunal shall disclose that fact to the parties;
and

(b) except to the extent that the Premier certifies to the
Tribunal that disclosure of the terms of the state-

25 ment is against the public interest, the Tribunal shall
disclose the terms of the statement to the parties.

(6) The Tribunal shall not disclose any statement of
policy to the extent that the Premier certifies as mentioned in
subsection (5).

3.
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33, (1) Where, in an inquiry, the Tribunal is satisfied— Dismissal of
inquiry.
(a) that an objector to an official action has abandoned
his objection;
(b) that an objector is not adversely and substantially
5 affected by an official action; or

(c) that the Tribunal will not make an order under
section 34 or 36,

the Tribunal may make an order dismissing the inquiry.

(2) Subsection (1) (b) does not apply where the
10 Attorney General is the objector.

34. (1) Where, in an inquiry into an official action of a Afowance
public authority, the Tribunal is satisfied, upon the findings gfbiecﬁon
of the Tribunal on the facts and on the law— '

(a) that the public authority was not required by law
15 to take the official action, and that the official action
was harsh, discriminatory or otherwise unjust; or

(b) that the official action was beyond the power of
the public authority,

the Tribunal may make an order allowing the objection.

20 (2) Subsection (1) is subject to subsection (3), and
subject to section 32.

(3) Except where the Attorney General is an
objector, the Tribunal shall not make an order allowing an
objection unless the Tribunal is satisfied that the objector (or

25 if there are two or more objectors, one or more of them) is
adversely and substantially affected by the official action.

35. (1) Where, in an inquiry, the Tribunal is satisfied Remission
that there is a case for making an order allowing an objection ;‘i’l&"‘l’l}i’&
to an official action of a public authority, the Tribunal— ’

30 (a) shall, before making the order, inform the public
authority accordingly; and

(b)
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(b) shall, if requested by the public authority, remit the
official action to the public authority for
reconsideration.

(2) Where the Tribunal remits an official action to
5 a public authority pursuant to subsection (1), the Tribunal—

(a) may give to the public authority such directions,
including directions on matters of law or fact, as
to the Tribunal seem appropriate ;

(b) may order the public authority to report in writing

10 to the Tribunal, within a time specified by the
Tribunal, on the reconsideration of the official
action,

(3) Where a public authority reports to the Tribunal
pursuant to an order under subsection (2) (b) the Tribunal—

15 (a) shall give to each party to the proceedings—
(i) a copy of the report; and
(ii) an opportunity to answer the report; and

(b) shall before making an order disposing of the
inquiry take into account the report and any answer
20 to the report.

(4) Where a public authority fails to report to the
Tribunal pursuant to an order under subsection (2) (b), the
Tribunal shall make an order allowing the objection.

36. (1) Where, in an inquiry, the Tribunal makes an Obiocet:'lqn
25 order allowing an objection to an official action of a public howers of
nnal.

authority, the Tribunal may, by order— Trib

(a) in the case of an order made under section 34 (1),
set aside, from the beginning or from such later date
as the Tribunal thinks fit, the official action and

30 any act done by the public authority in consequence
of the official action;

(b)
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(b) in the case of an order made under section 34 (1)
(b), set aside the official action and any act done by
the public authority in consequence of the official
action; and

5 (c) in either case, remit the matter to the public
authority for action in accordance with the
directions of the Tribunal.

(2) For the purposes of subsection (1) (c), the

Tribunal may, by order, direct the public authority to take

10 any action which the public authority might have taken
instead of taking the official action under inquiry.

(3) The Tribunal may make an order under this
section on terms.

37. (1) The parties to proceedings under this Part shall Parties.

15 be—
(a) the objector;
(b) the public authority; and
(¢) any person added as a party pursuant to subsectlon

(2), (3) or (4).

200  (2) The Tribunal shall, upon application by the
Minister ' concerned, order that the Minister concerned be
added as a party.

(3) The Tribunal may, upon application by any
party, order that any person be added as a party.

25 .--»-= (4) The Tribunal may, upon application by any
(' person, order that that person be added as a party.

(5) For the purposes of subsection (2), “Minister
concerned” means the Minister of the Crown, if any, under
whose administration the public authority funcnons, or who

30 is charged with the administration of the enactment, if any,
under which the public authority functions.

38.
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(a)

(b)

(¢}
(d)

(1) The Tribunat may, at any stage of proceedmgs Prpcedure
under this Part— i

inquire into and inform’ ltself of ‘any matter relevant

‘to the proceedmgs in ‘such’ manner as it thinks fit,
whether in the presence or in the absence of the

parties;
order any party to present a statement of his case

in such form and with such partlculars as lhe
Tribunal may direct; ”

make orders on the steps to be taken by any party
in the proceedings;

make orders on the manner of: adducmg ewdence -

mcludmg orders that all or any of the evidence be
glven in wntmg or ora]ly,

(e) order that evidence be given on oath or by statuto;'y

declaration, or order that evidence may be glven

- without eath or statutory: dcclaratxon

(f) fix by order the séquence in Whlch ewdence is to

(2)
(h)

(1)

(])

(2) This section does not ]mnt the operatlon of
section 59 (1).

The Tribunal may, in proceedings under this Part— Evidence:

be given;

order to attend for examination any person whose °

evidence the Tribunal thinks may be relevant;

make orders for the production before the Tribunfal
of any document or thmg wh1ch the Tnbunal thmks

- may be relevant; . ¢ - Lo
order the parties to make subnussmns ora]ly or in

writing or partly orally and pa:rtly in writing; and
proceed w1t]10ut an oral hearing. :

(a) receive and act upon as evidence such oral, docu;
mentary or other ‘matter as the ‘Tribunal thinks
‘Felevant, whéthier or not admissible by ‘the Iaw. of ..

evidence;
(b)
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(b) by order restrict or exclude the examination of
witnesses, including cross-examination and re-
examination, so as to allow examination only to
the extent to which the Tribunal thinks necessary;

5 (c) by order exclude any evidence or other matter put
before the Tribunal which the Tribunal thinks has
insufficient probative value or is unduly repetitious,
unduly offensive, or otherwise vexatious.

40. (1) Where a person fails to comply with any order, Enforcement
10 direction or requirement of the Tribunal in proceedings under o.°"4*™
this Part, the Tribunal—

(a) may, where the person is an objector, dismiss his

objection;
(b) may, where the person is a public authority, make
- 18 a report to the Minister for presentation to
Parliament; and

(c) may, where the-pcr;.'on is a party other than an
objector or a public authority, dismiss him from the
inquiry.

%0 (2) Subsection (1) does not limit the powers of the
‘Fribunal under Part V.

41. (1) Unless the Tribunal otherwise orders, proceed- privacy snd
ings under this Part shalt be conducted in the absence of the publicity.
-public.

25 (2) Subsection (1) has effect subject to subsections
(3) and (4).

(3) Subject to subsection (4), the Tribunal shall
make public its decision or order disposing of proceedings
ander this Part.

(4)
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(4) The Tribunal shall not make public its decision
or order disposing of proceedings under this Part where—

(a) any party so requests and the other party (if any)
consents;

p (b) any party, other than a public authority whose
official action is the subject of the proceedings, so
requests, and it appears to the Tribunal that the
requesting party has reasonable grounds for
avoiding publicity; or

H]O (c) it appears to the Tribunal that there are reasonable
grounds in the public interest, or in the interest of
any person not a party to the proceedings, for
avoiding publicity.

(5) In a case to which subsection (4) applies, the
15 Tribunal shall by order direct that the decision or order be
not published, except to a person having a lawful interest
in the proceedings.

(6) Subsections (3), (4) and (5)- apply to reasons
for a decision or order as they apply to a decision or order.

20 (7) A person shall not publish, except to a person-
having a lawful interest in the proceedings, a report of any
proceedings under this Part which are conducted in private.

Penalty : _ dollars.
(8) Where the Tribunal has made a direction under

25 subsection (5) in respect of any decision or order, or reasons

for any decision or order, a person shall not publish, except to

a person having a lawful interest in the proceedings, a report
of the decision, order or reasons the subject of the direction.

Penalty : dollars.
42.
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42, (1) Where, in proceedings under this Part, the Casestated
Tribunal makes a decision or order disposing of the proceed- oF 9i5#0sal
ings, the Tribunal may, on application by a party, and shall, proceedings.
on direction by the Supreme Court, state a case for the

5 decision of the Supreme Court on any question of law arising
in the proceedings, except a question already decided on a
case stated under section 68 or 69.

(2) An application to the Tribunal for a case fo be

stated under this section must be made within twenty-eight

10 days after the making of the decision or order disposing of the
proceedings.

(3) An application to the Supreme Court for a
direction that a case be stated under this section on any
question of law may not be made unless—

15 (a) an application for the statement of a case on that
question of law has been made in due time to the
Tribunal; and
(b} the Tribunal—

(i) does not, within fourteen days after the date
20 of the application, state a case in accordance

with the application; or

(ii) refuses the application.

(4). An application to the Supreme Court for a
direction that a case be stated under this section must be
25 made— :

(a} in a case to which subsection (3) (b) (i) applies—
within twenty-eight days after the date of the
application to the Tribunal; or

(b) m a case to which subsection (3) (b) (ii) applies—
30 “within fourteen days after the date of the refusal.

(5) The Supreme Court may, on terms, extend any
time limited by subsection (4), and may do so as well after
as before the time expires, whether or not an application for
the extension is made before the time expires.

(6)
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receive further evidence, other than evidence as to
matters which have occurred after the hearing,
except on special grounds;

(c) the Tribunal may make any decision or order which
5 ought to have been made or which the nature of
the case may require.

47. (1) Subject to subsection (2), an appeal shall bePubhcntY

heard and determined in public. pnvacy

(2) Where, in the opinion of the Tribunal, there are

10 reasonable grounds, in the public interest or in the interests

of any party to the appeal or any other person, for avoiding

publicity, the Tribunal may order that an appeal be heard and
determined in the absence of the public.

(3) A person shall not publish, except to a person
15 having a lawful interest in an appeal, a report of the hearing
or determination of the appeal in the absence of the public.

Penalty : dollars.

48. (1) Subject to subsection (2), an appeal on a Appealto
question of law shall lie to the Supreme Court from any fi¢Supreme
20 decision or order of the Tribunal in an appeal to the Tribunal.

(2) An appeal shall not lie to the Supreme Court, »‘%
except by leave of the Supreme Court, from— (2),

(a) an order directing an amendment of a decision or

order of the Tribunal correcting a clerical mistake

25 in the decision or order or an error arising from an
accidental slip or omission;

(b) a decision or order made with the consent of the
parties; or
(c) an interlocutory decision or order.

30 (3) In an appeal to the Supreme Court under this
section, the Supreme Court may order, on terms, that
proceedings under the decision or order of the Tribunal be
stayed.

PART
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PART V.
CONTEMPT.

49. In this Part, “contemnor” means a person guilty, or “Con-
alleged to be guilty, of contempt of the Tribunal. temnor”,

5  50. The Tribunal may, in accordance with this Part, deal Conduct
with as contempt conduct of the following descriptions, but fg:&:ml"
no other conduct— )

(a) contempt of the Tribunal committed in the face of
the Tribunal or in its hearing;

10 (b) wilfully and without sufficient cause—

(i) disobeying an order of the Tribunal, or an
undertaking given to the Tribunal;

(ii) abetting, counselling or procuring dis-

) obedience to an order of the Tribunal, or an

15 undertaking given to the Tribunal; or

(iii) preventing or obstructing the performance
of an order of the Tribunal or the doing of
anything authorised by an order or warrant

of the Tribunal.
20 51. The powers of the Tribunal under this Part may be Exercise of
exercised only by a member who is a judge. oﬂ}e S powers
Tribunal.

52. Proceedmgs under this Part shall be heard and Publicity.
determined in public. e

53. Where it is alleged, or appears to the Tribunal of its Arrest.
25 own view, that a person is guilty of contempt, the Tribunal
may—

(a) by oral order, direct that the contemnor be arrested
and brought before the Tribunal forthwith;

(b) issue a warrant for the arrest of the contemnor and
30 for bringing him before the Tribunal; or

(c)
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(c) order the contemnor to attend before the Tribunal
to answer a charge specified in the order.

54. Where the contemnor is, or is brought, before the Charge,
Tribunal, the Tribunal shall— et

5 (a) cause him to be informed orally of the contempt tion,
with which he is charged;
(b) require him to make his defence to the charge;
(c) hear any evidence and determine the matter of the
charge; and

10 (d) make an order for the punishment or discharge of
the contemnor. :

55. (1) The Tribunal may, pending disposal of a charge Iuterién
of contempi— :-:}:llsetgsey o
(a) order that the contemnor appear before the Tribunal
at a time and place specified by the Tribunal;
(b) order that the contemnor be kept in custody; or

(c) order that the contemnor be released.

15

(2) The Tribunal may make an order under sub-

section (1) (c¢) on terms, which may include a requirement

20 that the contemnor give security, in such sum as the Tribunal
directs, for his appearance in person to answer the charge.

56. (1) Where the contemnor is not a corporation, the Punishment.
Tribunal may punish contempt by order of committal to prison
for a term of not more than twelve months or a fine of one

25 thousand dollars or both.

(2) Where the contemnor is a corporation, the
Tribunal may punish contempt by ordering the contemnor
to pay a fine of five thousand dollars. :

(3) A fine payable pursuant to subsection (1) or
30 (2) shall be paid to the prescribed officer of the Tribunal.

4
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(4) The Tribunal may make an order for punish-
ment on terms, including a suspension of punishment or a
suspension of punishment in case the contemnor gives
security in such manner and in such sum as the Tribunal may
5 approve for good behaviour and performs the terms of the
security.

(5) Where a contemnor is committed to prison for a
term, the Tribunal may order his discharge before the expiry
of the term.

10 57. An appeal shall lie to the Supreme Court from an Appealto
order of the Tribunal under this Part. E‘lg uiu_preme

58. This Part does not affect the powers of the Supreme Saving of
Court in cases of contempt, nor the law relating to the prosecu- £°0¢re! aw.
tion of contemnors on indictment or information and the
15 punishment of those convicted.

PART VI.
PROCEDURE.

59, (1) Subject to this Act and the regulations, the General,
Tribunal shall, in any proceedings, from time to time as IS,-C-R-: 1970,
. . . t.26r 4
20 occasion requires, by order regulate and direct the course of (1) ().
the proceedings in the manner which seems to the Tribunal
best adapted to the just, quick and cheap disposal of the

proceedings.

(2) It shall be a sufficient compliance with any
25 requirement of this Act or the regulations concerning the
form or content of any document if the document is sub-
stantially in accordance with the requirement, or has only such
variations as the nature of the case requires.

60. A person may act for himself before the Tribunal Andience
30 or may be represented by barrister or.solicitor or, with order :;‘lit;"ig;‘f‘
of leave of the Tribunal, by any person.

61.
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(4) Where a party applies for an order to be made
under subsection (1), the Tribunal may require the party to
pay to the prescribed officer, before the order is made, the
estimated expenses of compliance as assessed by that officer.

(5) Where an order is made under subsection (1)
upon the application of a party, and a sum is paid by the
prescribed officer pursuant to subsection (2), a like sum shall
be a debt due by the party to that officer.

64. (1) The Tribunal, for the purpose of enabling the Inspection
[0 proper determination of any matter in question in any procede- Of Prorerty,
ings, may order any person, including a party, to permit or do

anything necessary to enable—

(a) the inspection of any property;
(b) the taking of samples of any property;
5 (c) the making of any observation of any property;

(d)} the trying of any experiment on or with any
property; or

(e) the observation of any process,

as may be specified in the notice.

0 (2) The Tribunal may, by order, authorise any
person to enter any land or to do amy other thing for the
purpose of getting access to the property or to a place for
observation of the process.

(3) The Tribunal shall, so far as practicable, before
5 making an order under subsection (1) or (2), give an
opportunity to be heard orally or in writing to each person
who would be affected by the order if made.

(4) The Tribunal may, by order, direct by whom
and in what amounts the expenses of compliance with an
0 order under subsection (1) or (2) shall be paid.

&)
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(5) In this section, “‘property” includes any land and
any document or other thing whether in the ownership,
possession, custody or power of a party or not.

65. (1) The Tribunal shall, at such stage of any proceed- Copies of
5 ings as it thinks appropriate, supply or cause to be supplied g;’édef‘ge
to each party a copy of all documentary evidence and other the parties.
documentary material before the Tribunal which is relevant

to the proceedings.

(2) Where, from the nature of amy documentary

10 evidence or documentary material before the Tribunal, it is

impracticable or inconvenient to comply with subsection (1),

the Tribunal may, instead of complying with that subsection

order that the parties be at liberty to inspect that evidence
or material.

15 (3) This section has effect subject to section 32 (6).

66. The Tribunal may, for the purpose of determining Expert
any matter arising in any proceedings, obtain the assistance assistance.
of an expert and act on his certificate. T 1o,

5. 94 (1).
67. The Tribunal may, at any stage of any proceedings, Compulsory
20 order the parties to confer, either with or without a member conference.

or officer of the Tribunal, for the purposes of reaching
agreement on any matter in question in the proceedings.

68. Where a question of law arises in any matter before Question
the Tribunal constituted by a member who is a judge sitting f1a%:

25 alone, or by two or more members one or more of whom are with judicial
judges, the Tribunal may— member.
(2) decide the question of law; or

(b) state a case on the question of law for the decision
of the Supreme Court,

30 69. (1) This section applies where a question of law Question
arises in any matter before the Tribunal constituted by a SHIa™:

member who is not a judge sitting alone, or by two or more }w'épq:lt _
. . judici
members none of whom is a judge. 2 N ember.
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(2) The Tribunal so constituted, and before which
the question of law so arises, is in this section referred to as
the Tribunal as at first constituted.

(3) In this section, “Presidential Tribunal” means
# the Tribunal constituted by the President sitting alone.

(4) Subject to this section, the Tribunal as at first
constituted may decide the question of law.

(5) (a) With the consent of the parties, the
Tribunal as at first constituted may be reconstituted so as to
0 include a member who is a judge.

(b) The Tribunal so reconstituted may decide
the question of law and the matter may be continued and
concluded before the Tribunal so reconstituted.

(6) The Tribunal as at first constituted may, of its
15 own motion or on application by a party, refer the matter to
the Presidential Tribunal.

(7) The Presidential Tribunal may, of its own
motion or on application by a party, take the matter to itself.

(8) Where a matter is referred or taken to the
20 Presidential Tribunal under subsection (6) or (7), the
Presidential Tribunal may—

(a) refer the matter back to the Tribunal as first con-
stituted for decision of the question of law and
continuance and conclusion;

25 (b) decide the question of law and refer the matter
back to the Tribunal as at first constituted for
continuance and conclusion;

(c) refer the matter to the Tribunal constituted by a
member who is a judge sitting alone or by two or
30 more members one or more of whom are judges; or

(d)
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(d) state a case on the question of law for the decision
of the Supreme Court.

(9) Where the Presidential Tribunal refers the
matter to the Tribunal constituted as mentioned in subsection
5 (8) (c), the Presidential Tribunal shall either—

(a) order that the question of law shall be decided by
the Tribunal so constituted, with or without liberty
to state a case on the question of law for the decision
of the Supreme Court; or

10 (b) order that a case shall be stated by the Tribunal
so reconstituted on the question of law for the
decision of the Supreme Court.

(10) Where a question of law is decided on a case

stated under this section, and where a question of law is

15 decided by the Tribunal pursuant to an order under sub-

section (9) (a), the matter shall be continued and concluded
before the Tribunal as at first constituted.

(11) This section does not affect the operation of
section 14,

20 70. (1) The Tribunal shall give its decision disposing of Form of
any proceedings before it in writing and shall state, in writing, decision;

, A reasons;
its reasons for the decision. correction

of errors.
(2) The Tribunal may correct any clerical mistake
in its decision or an error in its decision arising from any
25 accidental slip or omission.

71. (1) The Tribunal may, of its own motion or on guforceme:
application by any person interested, confirm, for the purposes of orders.
of enforcement pursuant to this section, any order of the
Tribunal.

30 (2) For the purposes of subsection (1), the Tribunal
shall be constituted by the President sitting alone.

3)
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(3) Where an order of the Tribunal has been con-
firmed for the purposes of enforcement pursuant to this section,
the order shall, upon request by the Tribunal or by any person
interested, be entered in the records of the Supreme Court.

5 (4) An order so entered shall be enforceable as if
it were an order of the Supreme Court.

PART VI
GENERAL.

72. Except to the extent that other provision is made by Time.

10 or under an Act— S.CR., 1970,
Pt.2r. 3.

(a) the Tribunal may, on terms, extend or abridge any
time specified in this Act or the regulations, or fixed
by an order of the Tribunal;

(b) time may be extended under paragraph (a) as well
15 after as before the time expires, whether or not an
application for the extension is made before the
time expires; and

(c) the period within which a person is required to do

any thing in or in connection with any proceedings
20 before the Tribunal may be extended or abridged
by consent without an order.

73. (1) Such officers as may be necessary for the purpose Officers.
of carrying out the provisions of this Act shall be appointed
by the Governor under and subject to the Public Service Act,
25 1902.

(2) The officers of the Tribunal shall have such Ac;lNO-GIO-
powers (except powers of the Tribunal) and perform such (4)_’8‘

duties as are prescribed.

(3)
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(3) An officer of the Tribunal may exercise such
powers of the Tribunal as are prescribed, except powers
exercisable by the Tribunal only when constituted by the
President or by a member who is a judge sitting alone or by

5 two or more members one or more of whom are judges.

(4) An order made by an officer of the Tribunal Act No. 52,

may be set aside or varied by order of the Tribunal. g')’o s. 121

(5) Subject to subsection (4), an order made by an Act No. 52,
officer of the Tribunal shall have effect as an order of the %230 s. 121
10 Tribunal, whether or not the order is within the powers of the
officer under subsection (3).

(6) An officer of the Tribunal shall constitute the Act No. 52,
Tribunal for the purpose of the exercise of powers of the 19?" s. 121
Tribunal pursuant to subsection (3).

15 74. The sheriff, his deputy and assistants, and every officer Execution .
of the police force and gaoler, shall obey every warrant or Ofcwa“ams
order of the Tribunal to arrest or apprehend and to detain At No. 10,
and bring before the Tribunal, or to keep in any gaol or other 1921,s. 14
place of detention, any person liable on the order of the

20 Tribunal to be so dealt with.

75. All courts shall take judicial notice of the s1gnature Judicial
of a member or officer of the Tribunal on a document issuing ;?,ggﬁu‘;g

out of the Tribunal. of members
and officers.

Act No. 10,
1921,s.13
(2).

76. For the purposes of the law of defamation, any privilege as

25 publication to or by the Tribunal, or a member or officer of aee%:g:ﬁon

the Tribunal, for the purposes of this Act, is absolutely '
privileged.

77. (1) The President may from time to time report to Report of
the Commissioner for Public Administration on any matter President.
30 which is, in the opinion of the President, relevant to the work
of the Tribunal or the Commissioner.
(2) The Tribunal shall forward to the Commissioner
for Public Administration a copy of any statement of policy
made to the Tribunal under section 32.
78.
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78. (1) Where a corporation is convicted of an offence Offence by
against this Act, every director and every officer concerned in corPoration-
the management of the corporation shall be guilty of the like ?;;ZN‘S’ i
offence if he knowingly and wilfully authorised or permitted

the commission of the offence.

(2) In subsection (1), “director”, in relation to a
corporation, includes any holder of an office by virtue of which
he is entitled to direct or take part in the direction of the
affairs of the corporation.

79. Proceedings for an offence against this Act may be Proceedings
taken before— for offences.

(a) the Tribunal constituted by one or more members
who are judges; or

(b) a court of petty sessions held before a stipendiary
magistrate.

80. The Governor may make regulations, not inconsistent Regulations.
with this Act for or with respect to—

(a) any matter which by this Act is required or
permitted to be prescribed or which is necessary or
convenient to be prescribed for carrying out or
giving effect to this Act;

(b) the service of documents for the purpose of this
Act;

(c) regulating and prescribing the practice and
procedure to be followed in the Tribunal and in the
offices of the Tribunal or in respect of proceedings
before the Tribunal or the enforcement of its
orders;

(d) fixing the fees to be taken in the Tribunal or in the
offices of the Tribunal;

(e) fixing the fees to be charged in the sheriff’s office in
respect of matters pending in the Tribunal; and

(f) the allowance of fees to experts for assistance to the
Tribunal.
SCHEDULE.
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SCHEDULE.

EXCLUDED OFF ICIAL ACTIONS.

1. An official action of—
(a) The Queen.
5 (b) The Governor, where not acting on the advice of the
Executive Council.
(c) (i) Parliament;
(ii) the Houses of Parliament;
(iii) either House of Parliament;
10 (iv) a committee of either or both Houses of Parliament;

(v) a member of either House of Parliament where acting
as such;

(vi) an officer of Parliament or of either House of Parlia-
ment where acting as such.
15 (d) A judicial body or holder of judicial office, and associated
persons where acting as such, that is to say—
(i) a court and an officer of a court;
(ii) a judge;
(iii) the Crown Employees Appeal Board, a member of
20 the Board, and an officer of the Board;
(iv) a master of the Supreme Court of New South Wales;
(v) a magistrate or justice of the peace;
(vi) a coroner; and

(vii) a body or holder of an office before whom witnesses
25 may be compelled to appear and to give evidence.

2. An official action of a body which is required by or under an
Act to have as its presiding member a judge.

3. An official action of a public authority, relating to the making
of any rule, regulation or by-law.

30 4. An official action of a public authority of the Commonwealth
or of any State of the Commonwealth other than New South Wales.

5. An official action of a public authority constituted pursuant to
an arrangement between—

(a) the State of New South Wales and the Commonwealth;

35 (b) the State of New South Wales and any other State of the
Commonwealth; and

(c) the State of New South Wales, the Commonwealth and any
other State of the Commonwealth.
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6. An official action of a public authority where acting as a legal
adviser to a public authority or as legal representative of a public
authority.

7. An official action of a public authority, relating to the com-

5 nmencement, carrying on, or termination of any proceedings before

any court, including a coronial inquiry and committal proceedings
before a magistrate.

8. An official action of a public authority relating to an exercise
of the prerogative of mercy.

10 9 An official action of a public authority where acting as a
Commissioner under the Royal Commissions Act, 1912.

10. An official action of a public authority where acting pursuant
to any power, authority, duty or function conferred or imposed by
or under the Local Government Act, 1919.

15 11, An official action of a public authority relating to crime or the
preservation of the peace.

12. An official action of public authority relating to the regulation
and control of prisons or prisoners.

13. An official action of a public authority relating to the making,
i 20 performance or termination of a contract by the public authority.

14. An official action of a public authority relating to the employ-
ment by the public authority of any person or relating to the terms
and conditions of employment by the public authority of any person.
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No. , 197 .,

A BILL

To provide for the appointment of an
Ombudsman; to define his powers, authorities,

duties and functions; and for purposes
connected therewith.

BE it enacted by the Queen’s Most Excellent Majesty, by
and with the advice and consent of the Legislative
Council and Legislative Assembly of New South Wales in

Parliament assembled, and by the authority of the same, as
5 follows: —

PART 1.
PRELIMINARY.

1. (1) This Act may be cited as the “Ombudsman Act, short title
1972".

and com-
mencement.

(2)
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published in the Gazette.

5 PART I—PRELIMINARY—ss. 1-5.
PART II.—THE OMBUDSMAN—ss. 6-10.
PART IL—INVESTIGATIONS—ss. 11-24..
PART IV.—REPORTS—ss. 25-30.
PART V.—GENERAL—ss. 31-38.

10 SCHEDULE.

(2) This Act shall commence on a day to be
appointed by the Governor and notified by proclamatlen

2. This Act is divided into Parts: as follows :— -

30

3. The Defamation Act, 1958, is amended—
(a) by inserting immediately after section 13 the

following new section—

Division

into Parts.

Amendment
of Act No.
39, 1858.

13a. (1) A person does not incur any habxhty Ombuds-

as for defamation by publishing to the. Ombudsman ™"
as Ombudsman any defamatory matter.

(2) The Ombudsman does not incur any
liability as for defamation by publishing, .as
Ombudsman, any defamatory matter. :

(3) Subsections (1) and (2) of this
section apply in relation to an acting Ombudsman
and a special officer of the Ombudsman as they
apply in relation to the Ombudsman.

(4) A Minister of the Crown’ doet not
incur any lLiability as for defamation by -making
public, under section 30 of the Ombudsman Act,
1972, any defamatory matter in a report undet that
Act.

(5) A person does not incur any liability
as for defamation by publishing, under the
authority of a Minister of the Crown, any defama-
tory matter in a copy of a report under the

Ombudsman

P 13927—5 Ké6111
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Ombudsman Act, 1972, being a report previously
made public by that Minister under section 30 of
that Act.
(b) by inserting in section 14 (1), immediately after
] paragraph (c), the following new paragraph—
(cl) a copy of, or an extract from or a fair Reportof
abstract of, a report under the Ombudsman 9mPuds-

Act, 1972, being a report previously made
public under section 30 of that Act. '

10 4. 'This Act binds the Crown not only in right of New The Crown.
South Wales but also, so far as the legislative power of
Parliament permits, the Crown in all its other capacities.

§. (1) In this Act, except in so far as the context or Interpreta-
subject matter otherwise indicates or requires— tion.

- 15 -*conduct” includes any action or inaction, and includes
alleged conduct.

“head”, in relation to a public authority (not being the
Governor or a Minister of the Crown), means the
person prescribed or, subject to the regulations,

20 means the Under Secretary of the Department of
the responsible Minister.

“person” includes a public authority.
“public authority” includes—
(a) the Governor;
25 (b) any Minister of the Crown;

(c) any person appointed to an office by the
Governor;

(d) any statutory body representing the Crown;
(e) any officer of the Public Service;

30 (f) any person in the service of the Crown or of
any statutory body representing the Crown;

(g)
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(g) any person in relation to whom or to whose
function an account is kept of administra-
tion or working expenses, where the
account—

(i) is part of the accounts prepared
pursuant to the Audit Act, 1902;
(ii) is required by or under any Act to
be audited by the Auditor-General;
(iii) is an account with respect to which
the Auditor-General has powers
vader any law relating to the audit
of accounts; or

(iv) is an account with respect to which
the Auditor-General may exercise
powers under a law relating to the
audit of accounts where requested
to do so by a Minister of the Crown;

(h) any person entitled to be reimbursed his
expenses, from a fund of which an account
mentioned in paragraph (g) is kept, of
attending meetings or carrying out the
business of any body constituted by an Act;

(i) any holder of an office declared by the
regulations to be an office of a public
authority for the purposes of this Act; and

(j) any person acting for or on behalf of, or
in the place of, or as deputy or delegate of,
any person described in any of the foregoing
paragraphs.

“regulations” means regulations made under this Act.

“responsible Minister”, in relation to a public authority,
means the Minister of the Crown prescribed or,
subject to the regulations, means the Minister of
the Crown who, in the opinion of the Ombudsman,
is most nearly concerned with the conduct in
question of the public authority.

(2)
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(2) For the purposes of this Act, conduct of a public
authority is wrong if it is—

(a): contrary to law;
(b) unreasonable, unjust, oppressive or improperly
5 discriminatory, whether or not it is in accordance
- with any law or established practice;

(c) based wholly or partly on improper motives,
' irrelevant grounds or irrelevant considerations;

(d) based wholly or partly on a mistake of law or fact;

10 (e) conduct for which reasons should be given but are
~ not given; or

(f) otherwise wrong.

PART II.
Tar OMBUDSMAN.

15 6. (1) There shall be an Ombudsman who shall have Office
and may exercise the powers, authorities, duties and functions generally.
conferred and imposed upon him by this Act.

(2) The Ombudsman shall be appointed by the

Governor and shall, subject to this Act, hold office for such

20 term not exceeding seven years as may be specified in the
instrument of his appointment.

(3) Subject to this Act, the Ombudsman shall be
eligible for re-appointment.

(4) The Ombudsman shall vacate his office on the day
25 on which he attains the age of sixty-five years.

(5) The Ombudsman may resign his office by writing
under his hand addressed to the Governor.
(6)
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(6) The Ombudsman may, at any time, be removed
from his office by the Governor upon the address of both
Houses of Parliament,

(7) The Ombudsman shall devote the whole of his
5 time to the duties of his office.

(8) The Ombudsman shall receive an annual salary
of dollars and such allowances as the
Governor may determine.

(9) The salary and allowances payable to the

10 Ombudsman under this Act shall be paid out of the Consoli-

dated Revenue Fund which, to the extent necessary, is hereby
appropriated accordingly.

(10) A member of the Parliament of the Common-
wealth or any State shall not be appointed as Ombudsman
15 and if the Ombudsman is nominated for election as a member
of a House of any of those Parliaments he shall forthwith cease

to hold office as Ombudsman.

(11) The provisions of the Public Service Act, 1902,
do not apply to the appointment of the Ombudsman and the
20 Ombudsman is not subject to those provisions.

7. (1) The Governor may appoint an acting Ombudsman Acting
to act as Ombudsman during the absence of the Ombudsman. Ombudsman.

(2) An acting Ombudsman shall be entitled to such
salary and allowances as the Governor may from time to time
25 determine.

(3) No person shall be concerned to inquire whether
or not any occasion has arisen requiring or authorising an
acting Ombudsman to act as Ombudsman.

(4) This Act, section 6 (2) and (8) excepted, applies
30 to and in respect of an acting Ombudsman as it applies to and

in respect of the Ombudsman.
8.
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8. The Ombudsman may, with the concurrence of the Special
Minister, appoint an officer of the Ombudsman to be a special °feer

officer of the Ombudsman.

9. (1) Subject to subsection (2), the Ombudsman may Delegation.
5 delegate to a special officer of the Ombudsman the exercise
or performance of any powers, authorities, duties or functions
of the Ombudsman.

(2) The Ombudsman may not delegate the exercise
or performance of—

10 (a) any power, authority or duty to make any report
under this Act (other than a report under section
27);
(b) any power or authority conferred by section 18 (2);
or
15 (c) the power and authority conferred by subsection
(1).

(3) A delegation under this section may be made
subject to conditions or limitations as to the exercise or
performance of any of the powers, authorities, duties or

20 functions delegated, or as to time or circumstances.

(4) A delegation under this section must be made by
instrument in writing.

(5) An instrument of delegation must specify—

(a) the powers, authorities, duties or functions the
25 exercise or performance of which is delegated ; and

(b) any conditions or limitations on the delegation.

(6) The Ombudsman may revoke a delegation under
this section at any time.

(7) A delegation under this section is not revoked by
30 the happening of a vacancy in the office of Ombudsman or by
an absence or disability of the Ombudsman, except to the
extent that the instrument of delegation so provides.
(8)
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(8) During a vacancy in the office of Ombudsman, if
there is no acting Ombudsman, the Minister may revoke a
delegation under this section.

(9) Notwithstanding any delegation made under this
5 section, the Ombudsman may continue to exercise or perform
all or any of the powers, authorities, duties or functions
.delegated.

10. Any act or thing done, suffered or omitted— Effect of
acts etc. of
(a) by an acting Ombudsman ; or actineg
Ombudsman
10 (b) by a delegate under section 9, or delegate.

shall have the same force and effect as if done, suffered or
omitted by the Ombudsman.

PART III.
INVESTIGATIONS.

15 11. (1) Any person may complain to the Ombudsman Right to
about the conduct of a public authority. complain.

(2) Where—

(a) any person is detained by or in the custody of any
public authority ; and

20 (b) that person wishes to make a complaint to the
Ombudsman,

the public authority and any person having superintendence
of that person shall—

(c) take all steps necessary to facilitate the making of
25 the complaint; and

(d) immediately send any written complaint, unopened
to the Ombudsman.

12,
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12. (1) Subject to section 13, where it appears to the Decision for
Ombudsman that any conduct of a public authority may be ‘n"es“ga'
wrong, the Ombudsman may, whether or not any person has
complained to him about the conduct, make the conduct the

5 subject of an investigation under this Act.

(2) Subsection (1) has effect notwithstanding
anything in any Act passed before the passing of this Act.

(3) The Ombudsman may discontinue an
investigation.

10 (4) Where any person has complained to the
Ombudsman about the conduct of a public authority, the
Ombudsman, in deciding whether to make that conduct the
subject of an investigation under this Act or whether to

discontinue an investigation commenced by him under this
15 Act—

(a) may have regard to such matters as he thinks fit;
and

(b) without limiting paragraph (a), may have regard
to whether, in his opinion—
20 (i) the complaint is frivolous, vexatious or not
in good faith;
(ii) the subject matter of the complaint is trivial ;

(iii) the subject matter of the complaint relates

to the discharge by a public authority of a

25 function which is substantially a trading or
commercial function;

(iv) the conduct complained of occurred at too
remote a time to justify investigation;

(v) in relation to the conduct complained of,
30 there is or was available to the complainant
an alternative and satisfactory means of

redress; or

(vi) the complainant has no interest or an
insufficient interest in the conduct
35 complained of.

13,
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13. (1) Conduct of a public authority of a class described
in the Schedule shall not be made the subject of an
investigation under this Act.

(2) The Governor may, by proclamation published
3 in the Gazette, amend the Schedule so as to add to it, or to
take from it, any class of conduct of a public authority.

(3) Where the Ombudsman has made any conduct
of a public authority the subject of an investigation under this
Act, and afterwards the Schedule is amended by adding to it

10 any class of conduct of a public authority, and the conduct
the subject of the investigation is or includes conduct of the
added class, the Ombudsman shall, so far as concerns conduct
of the added class, discontinue the investigation and shall not
make any report concerning conduct of the added class.

15 (4) A proclamation under subsection (2) shall—

(a) take effect from the date of the publication of the
proclamation or a later date specified in the
proclamation ; and

(b) be laid before each House of Parliament within
20 fourteen sitting days of that House after the date of
proclamation.

(5) If either House of Parliament passes a resolution,
of which notice has been given within fifteen sitting days of
that House after a proclamation has been laid before it,

25 disallowing the proclamation or any part thereof, the
proclamation or part thereupon ceases to have effect.

(6) For the purposes of subsections (4) and (5)
sitting days shall be counted, whether or not they occur during
the same session.

30 14, Where—

(a) a complaint is made to the Ombudsman about the
conduct of a public authority; and

(b)

Excluded
conduct.

Schedule.

Reasons for

refusal to

investigate,
etc.
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(b) the Ombudsman—

(i) refuses to investigate the conduct
complained of; or

(ii) discontinues an investigation of that
5 conduct,

the Ombudsman shall inform the complainant in writing of
his decision and the reasons for his decision.

15. (1) Upon the Ombudsman deciding to make the Notice of
conduct of a public authonty the subject of an investigation m"‘s“ga'
10 under this Act, he shall give notice of his decision—

(a) where there is a complainant, to him;

(b) where the public authority is the Governor, to the
Under Secretary of the Department of the
responsible Minister;
15 (c) where the public authority is a Minister of the
Crown, to the Under Secretary of the Department
of that Minister;

(d) where the public authority is not the Governor or a

Minister of the Crown, to the head of the public
20 authority and, if practicable, to the public authority;
: and

(e) as prescribed.

(2) A notice under this section must be in writing,
must describe the conduct the subject of the investigation and
25 must, so far as practicable, identify the public authority.

16. An investigation under this Act shall be made in the Privacy.
absence of the public.

17. For the purposes of an investigation under this Act, Public

the Ombudsman may require a public authority— ‘t‘gtgliggty
30 (a) to give him a statement of information; information,

(b) to produce to him any document or other thing; or

(c) to give him a copy of any document.
(2)
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(2) A requirement under this section must be in
writing, must specify or describe the information, document or
thing required, and must fix a time for compliance.

18. (1) In an investigation under this Act, the Ombuds- Inquiries.
5 man may make or hold inquiries.

(2) For the purposes of any inquiry under this
section, the Ombudsman shall have the powers, authorities,
protections and immunities conferred on a commissioner by
Division 1 of Part II of the Royal Commissions Act, 1923,
10 and that Act (section 13 and Division 2 of Part II excepted)
shall, mutatis mutandis, apply to any witness summoned by or
appearing before the Ombudsman, but section 11 (2) of that
Act shall have effect subject to section 20 of this Act.

19. In an investigation under this Act, the Ombudsman Entry on

15 may, at any time— ‘;{:““’“-

(a) enter and inspect any premises occupied or used by
a public authority; and

(b) inspect any document or thing in or on the premises.

20. (1) Subsections (2) and (3) apply where, in an!jmitst:“
20 Pm:::)t;gatlon under this Act, the Ombudsman requires any ;ﬁfﬁfg&

(a) to give any statement of information;
(b) to produce any document or other thing;
(c) to give a copy of any document; or
25 (d) to answer any question.
(2) The person so required must comply with the
requirement notwithstanding—

(a) any rule of law which in proceedings in a court of
30 law might justify an objection to compliance with a
like requirement on grounds of public interest;

(b)
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(b) any privilege of a public authority; or

(c) if the person se required is a public authority, any
duty of secrecy or other restriction on disclosure
applying to that public authority.

5 (3) Subject to subsection (2), the Ombudsman shall
set aside the requirement if it appears to him that any person
has a ground of privilege whereby, in proceedmgs in a court
of law, he might resist a like requirement and it does not
appear to the Ombudsman that that person consents to compli-

10 ance with the requirement.

(4) Subsections (1), (2) and (3) apply to a require-
ment made under section 17 or made in an inquiry under
section 18.

(5) The Ombudsman may exercise his powers under
15 section 19 notwithstanding—

(a) any rule of law which, in proceedings in a court of
law might justify an objection to an inspection of
the premises or to production of the document or
thing, as the case requires, on grounds of public

20 interest;

(b) any privilege of a public authotity; or

(c) any duty of secrecy or other restriction on disclosure
applying to a public authority.

(6) Subject to subsection (5) the Ombudsman shall

25 not exercise his powers under section 19 to enter or inspect

any premises or to inspect any document or thing, where it

appears to the Ombudsman that any person has a ground of

privilege whereby, in proceedings in a court of law, he might

resist inspection of the premises or production of the document

30 or thing, as the case requires and it does not appear o the

Ombudsman that that person consents to the inspection or
production.

21. (1) This Act does not enable the Ombudsman— Cabinet

proceedings.

(a) to require any person—
35 (1) to give any statement of information;

(i)
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(ii) to produce any document or other thing;
(iii) to give a copy of any document; or
(iv) to answer any question,
which relates to confidential proceedings of cabinet
5 or any committee of cabinet; or

( b) to inspect any document or thing which so relates.

(2) For the purposes of subsection (1), a certificate
of the Under Secretary of the Premier’s Department that any
information, document, thing or question relates to confi-

10 dential proceedings of cabinet or of a committee of cabinet is .
conclusive that it does so relate.

22. In an mvestlganon under this Act, the Ombudsman Expert
may engage the services of any person for the purpose of assistance.

getting expert assistance.

15 23. (1) In an investigation under this Act, the Personsto
Ombudsman shall give an opportunity to make submissions b¢peard:
on the conduct the subject of the investigation—

(a) if practlcable, to the public authority whose conduct
it is; and
20 (b) to any other person given notice under section 15.: }

(2) Where, in an investigation under this Act, the
Ombudsman considers that there are grounds for censure of
any person, the Ombudsman, before censurmg him in any
report, shall, so far as practicable—

25 (a) inform him of the substance of the grounds of
censure; and :
(b) give him an opportunity to make submissions.

-

(3) Subsection (2) does not apply in relation to a
report under section 27.

'30 24. In an investigation under this Act, the Ombudsman Consultation

. .. . Wiﬂ‘l re-
shall, on request by the responsible Minister, consult him on Sponsible

the conduct the subject of the investigation. : Minister.
PART
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PART 1IV.
REPORTS.

25. (1) Where, in an investigation under this Act, the Conduct
Ombudsman finds that the conduct the subject of the investiga- ¥™"&
§ tion, or any part of the conduct, is wrong, the Ombudsman
shall make a report accordingly, giving his reasons.

(2) In a report under this section, the Ombudsman
- qmay recommend—

(a) that the conduct be considered or reconsidered by

[ {)] the public authority whose conduct it is, or by any

person in a position to supervise or direct the public

authority in relation to the conduct, or to review,

rectify, mitigate or change the conduct or its
consequences ;

45 (b) that action be taken to rectify, mitigate or change
the conduct or its consequences;

(c) that reasons be given for the conduct;

(d) that any law or practice relating to the conduct be
changed; or

‘20 (e) that any other step be taken.

(3) The Ombudsman shall give a report under this
section—

(a) where the public authority to whose conduct the
report relates is the Governor, to the responsible
25 Minister ;

(b) where the public authority is a Minister of the
Crown, to that Minister; or

(c) where the public authority is not the Governor
a Minister of the Crown, to the head of the public
30 authority.

4)
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(4) The Ombudsman may give a copy of a report
under this section—

(a) where the investigation arises out of a complaint to
the Ombudsman, to the complainant;

5 (b) to the responsible Minister; or

(c) to the public authority to whose conduct the report
relates.

(5) The person to whom a report is given under
subsection (3) may, and shall on request by the Ombudsman,

10 notify him of any action taken or proposed in consequence
of a report under this section.

26. Where the Ombudsman is not satisfied that sufficient Default in
steps have been taken in due time in consequence of a report g‘c’ﬁa‘f“m‘
by him under section 25, he may make a report to the

15 Minister for presentation to Parliament.

27. (1) Where the Ombudsman is of the opinion that Serious
a public authority is or may be guilty of misconduct in the misconduct.
course of his functions to such an extent as may warrant
dismissal, removal or punishment, the Ombudsman shall
90 report his opinion to the responsible Minister, giving his
reasons.

(2) This section does not apply in relation to the
Governor or a Minister of the Crown as public authority.

28. Where the Ombudsman investigates the conduct of a Repart to
25 public authority pursuant to a complaint made to him, the cO™painant.
Ombudsman—

(a) may from time to time report to the complainant
on the progress of investigation ;

(b) shall report to the complainant on the results of the
30 investigation; and _
(¢) may make such comments to the complainant on
the investigation and its consequences as he thinks
fit.
29,
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29. (1) The Ombudsman shall, as soon as practicable Annual
after the thirtieth day of June in each year, prepare and TPt

submit to the Minister a report of his work and activities for
the twelve months preceding that date.

5 (2) The Minister shall lay that report or cause it to
be laid before both Houses of Parliament as soon as
practicable after the receipt by him of the report.

30. (1) The Ombudsman may, at any time, make a

special report to the Minister for presentation to Parliament

10 on any matter arising in connection with the discharge of his
functions.

(2) The Ombudsman may include in a report under
subsection (1) or under section 26 a recommendation that
the report be made public forthwith.

15 (3) Where a report under subsection (1) or under
section 26 contains a recommendation by the Ombudsman

. - that the report be made public forthwith the Minister may
make it public before it is presented to Parliament.

PART V.
20 _ GENERAL.

- 31. (1) The Ombudsman may, with the concurrence of
.~ the Minister, appoint such persons to be his officers as may be
necessary for the purposes of this Act.

(2) An officer of the Ombudsman shall be for all
25 purposes a person employed by the Government of New South
Wales in the service of the Crown.

(3) The provisions of the Public Service Act, 1902,
do not apply to the appointment of an officer of the Ombuds-
man and an officer of the Ombudsman is not subject to those

30 provisions.

(4)

Special
report to
Parliament.

Officers.
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(4) An officer of the Ombudsman is subject, in the
performance of his duties, to the superintendence and
direction of the Ombudsman and may be dismissed from his
office by the Ombudsman.

5 (5) Subsection (4) does not abrogate or restrict the
right or power of the Crown to terminate the employment of
an officer of the Ombudsman.

32. (1) This section applies to a person appointed to an
office under this Act as Ombudsman or as an officer of the
10 Ombudsman.

(2) Where, at the date of his appointment as such,
he is an officer of the Public Service, he shall, if he ceases to
hold office under this Act otherwise than—

(a) in the case of the Ombudsman, pursuant to section
15 6 (6); and
(b) in the case of any other officer by dismissal for
misconduct,

and if he is under the age of sixty years, be appointed to some
office in the Public Service not lower in classification and

20 salary than that which he held immediately before his
appointment under this Act.

(3) Nothing contained in this Act shall affect the
rights accrued or accruing to him under the Public Service
Act, 1902, the Superannuation Act, 1916, or the Local

25 Government and Other Authorities (Superannuation) Act,
1927, where he is at the time of his appointment, or has been
at any time previous thereto, an officer of the Public Service,
an employee within the meaning of the Superannuation Act,
1916, or a permanent servant within the meaning of the Local

30 Government and Other Authorities (Superannuation) Act,
1927.

(4) Any officer of the Public Service, any person who
is an employee within the meaning of the Superannuation Act,
1916, or any permanent servant within the meaning of the
" 35 Local Government and Other Authorities (Superannuation)

Act,

Rights in
the Public
Service;
superannua-
tion.
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Act, 1927, appointed to an office under this Act shall continue
to contribute to any fund or account and be entitled to receive
any deferred or extended leave and any payment, pension or
gratuity as if he were an officer, employee or permanent

5 servant within the meaning of the Public Service Act, 1902,
the Superannuation Act, 1916, or the Local Government and
Other Authorities (Superannuation) Act, 1927, as the case
may be, and for such purpose his service as an officer under
this Act shall be service for the purpose of such Acts.

10 In respect of an officer under this Act who contributes to a
fund or account as aforesaid, the Minister shall pay to the
State Superannuation Board or the Local Government Super-
annuation Board, as the case may be, such amounts as would
have been payable to that Board if he had remained an

15 employee or permanent servant as aforesaid and had continued
to be employed at the same salary or wage and allowances as
the salary or wage and allowances as is or are being paid to
him as an officer under this Act.

33. The Ombudsman shall not, nor shall an officer of the Disclosure
20 Ombudsman, disclose any information obtained by him in the by Ombuds.

. . . man or
course of his office, unless the disclosure is made— -~ officer.

(a) where the information is obtained from a public
authority, with the consent of the head (if any) of
that authority or of the responsible Minister;

25 (b) where the information is obtained from any other
person, with the consent of that person;

(c) for the purpose of any proceedings under section 37
or under Part III of the Royal Commissions Act,
1923; or

30 (d) for the purpose of discharging his functions under
this Act.

Penalty : One thousand dollars.
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34. (1) The Ombudsman shall not, nor shall an officer Ombudsman
of the Ombudsman, be competent or compellable to give gsr:i:ﬁt;:;s
evidence in any legal proceedings in respect of any informa- ’

tion obtained by him in the course of his office.

5 (2) Subsection (1) does not apply to any legal
proceedings under section 37 or under Part III of the Royal
Commissions Act, 1923,

35. A statement given on requirement under section 17 Incrimina-
. " . . to
s.ha]l not, 1_f @e person giving the statement ol?ject§, at the 1%
10 time of giving it, to doing so on the ground that it might tend
to incriminate him, be admissible in evidence in any prosecu-

tion against that person for any offence.

36. A person shall not— Offences.
(a) without lawful excuse, wilfully obstruct, hinder or
15 resist the Ombudsman or an officer of the Ombuds-

man in the exercise of his powers under this Act;

(b) without lawful excuse, refuse or wilfully fail to
comply with any lawful requirement of the Ombuds-
man or an officer of the Ombudsman under this

20 ACt; or

(c) wilfully make any false statement to or mislead, or
attempt to mislead, the Ombudsman or an officer
of the Ombudsman in the exercise of his powers
under this Act.

25 Penalty : One thousand dollars.

37. A penalty imposed by this Act may be recovered in Proceedings
a summary manner before a Stipendiary Magistrate sitting in for offences.
petty sessions alone.

38. The Governor may make regulations under this Act Regulations.
30 for or with respect to prescribing all matters which by this
Act are required or permitted to be prescribed or which are
necessary or convenient to be prescribed for the purpose
of carrying out or giving effect to this Act.
SCHEDULE.
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SCHEDULE.
EXCLUDED CONDUCT OF PUBLIC AUTHORITIES.

1. Conduct of a public authority occurring before the commence-
ment of this Act.

5 2. Conduct of—

(a) The Queen.

(b) The Governor, where not acting on the advice of the
Executive Council.

(c) (i) Parliament;
10 (ii) the Houses of Parliament;
(iii) either House of Parliament;
(iv) a committee of either or both Houses of Parliament;

(v) a member of either House of Parliament where acting
as such;

15 (vi) an officer of Parliament or of either House of Parlia-
ment where acting as such.

(d) A judicial body or holder of judicial office, and associated
persons where acting as such, that is to say—

(i) a court and an officer of a court;
20 (i) a judge;
(iii) the' Crown Employees Appeal Board, a member of
the Board, and an officer of the Board;
(iv) a master of the Supreme Court of New South Wales;
(v) a magistrate or justice of the peace;
25 (vi) a coroner; and

(vii) a body before whom witnesses may be compelled
to appear and to give evidence.

3. Conduct of a body which is required by or under an Act to
have as its presiding member a judge.

30 4. Conduct of a public authority relating to the making of any
rule, regulation or by-law.

5. Conduct of a public authority of the Commonwealth or of any
State of the Commonwealth other than New South Wales.

6. Conduct of a public authority constituted pursuant to an
35 arrangement between—
(a) the State of New South Wales and the Commonwealth;
(b) the State of New South Wales and any other State of the
Commonwealth; and

(c) the State of New South Wales, the Commonwealth and any
40 other State of the Commonwealth.
7.
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7. Conduct of a public authority where acting as a legal adviser
to a public authority or as legal representative of a public authority.

8. Conduct of the Attorney General, or of the Solicitor General,

relating to the commencement, carrying on, or termination of any

5 proceedings before any court, including a coronial inquiry and com-
mittal proceedings before a magistrate.

9. Conduct of a public authority relating to the carrying on of any
proceedings before any court, including a coronial inquiry and
committal proceedings before a magistrate.

10 10. Conduct of a public authority relating to an exercise of the
prerogative of mercy.

11. Conduct of a public authority where acting as a Commissioner
under the Royal Commissions Act, 1912,

12. Conduct of a public authority where acting pursuant to any
15 power, authority, duty or function conferred or imposed by or under
the Local Government Act, 1919.
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PART IX

NOTES ON PROPOSED BILLS

1. The Commissioner for Public Administration Bill.
2. The Public Administration Tribunal Bill,
3. The Ombudsman Bill.

NOTES ON PROPOSED COMMISSIONER FOR PUBLIC
ADMINISTRATION BILL

1. Sections 6, 7 (1), 9 and 13 (4) of the Bill need comment. The
other provisions are of a formal nature and are, we think, self-
explanatory.

Section 6

2. The Law Reform Commission Act, 1967, provides that the
Commission, in accordance with any reference to it made by the
Minister, shall do certain things (s. 10). The words emphasized are
used in section 6 of this Bill (see Hansard 1970, page 962).

3. We do not define “public authority”. An exclusive definition
may limit the references which the Minister may make to the Com-
mission and an inclusive definition would serve no useful purpose. The
expression is well understood in a general sense and, in this context,
no greater precision is called for,

4. Section 6 (1) (a) is a short but comprehensive statement of
the duties of the Commissioner. In brief, we propose that those duties
should be of the kind mentioned in paras 136 and 139 of our report.

5. Section 6 (1) (b) (i) gives to the Commissioner the powers of
a royal commissioner. Like powers are given to, for example, the Law
Reform Commission (Law Reform Commission Act, 1967 (s. 10 (2))
and the Development Corporation of New South Wales (State Develop-
ment and Country Industries Assistance Act, 1966 (s. 8 (4)). We
expect that the powers of a royal commissioner will seldom, if ever, be
used by the Commissioner but they are not, in our view, inappropriate
powers for him to have.

6. Section 6 (1) (b) (ii) enables the Commissioner to draw on
the Advisory Council for assistance. As stated in paragraph 141 of
our report, the Commissioner will be required to make recommenda-
tions on matters about which honest and well informed minds may
differ. A consensus may often be difficult to get but an exchange of
views can only be helpful.
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Section 7

7. We propose that membership of the Advisory Council on Public
Administration be limited to seven persons. Our reason is that we
believe small committees work better than large committees. In section
10, we provide for committees of the Council which may inciude
persons who are not members of the Council. Use of that section
should overcome difficulties if experience indicates that the Council is
undermanned.

8. The Ombudsman and the President of the Public Administra-
tion Tribunal should soon know where the administrative shoe pinches
and their membership of the Council is, we think, necessary and desir-
able. The opinions of a member of the Public Service Board should
often be of special assistance to the Commissioner and we provide that
a Board member shall be a member of the Council. The remaining three
members will, we expect, be chosen by the Minister on the basis of the
contribution they can be expected to make to the work of the Council.

Section 9

9. We propose that the Council may make unsolicited recommen-
dations to the Commissioner. Also that the Minister may have the
Council make recommendations to the Commissioner. We seek to
ensure that there will be a working partnership between the Com-
missioner and the Council.

Section 13 (4)

10. Section 13 (4) is proposed because we think that Parliament
should know the extent to which section 32 of the Public Administration
Tribunal Bill is used. That section permits policy considerations to
dictate or influence the course of some proceedings before the Tribunal:
it is a somewhat novel provision to apply to an independent body and
it is justified only if the convention of collective ministerial responsi-
bility can be relied upon to prevent abuse. The present provision seeks
to achieve that end.

NOTES ON THE PUBLIC ADMINISTRATION TRIBUNAL BILL
INTRODUCTION

1. The Public Administration Tribunal Bill proposes the establish-
ment of the Public Administration Tribunal. The Tribunal is intended to
have two functions, namely, to hold inquiries into official actions of
public authorities and to hear appeals. Part III deals with inquiries and
Part IV with appeals. When holding an inquiry, the Tribunal is neither
distinctly a court nor distinctly a public authority; it is an independent
part of the administration, yet it has judges amongst its members and
it may decide questions of law. When hearing an appeal, the Tribunal
is distinctly a court; it deals with cases where a right of appeal to the
Tribunal is given by other legislation {see para. 146 of our Report).
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Inquiries

2. Shortly stated, we propose that—

(1) Where a public authority takes an official action, objection
may be made to the official action—
(a) by the Attorney General; or
(b) by any person who claims to be adversely and sub-
stantially affected by the official action.!

(2) The objection must be made by serving written notice of
the objection on the public authority.?

(3) The public authority will have forty days to consider the
objection.?

(4) At the end of the forty days, the Attorney General or other
objector may request the Tribunal to inquire into the
official action.* The request must be made within ninety
days of the official action.’

(5) In some cases, the Tribunal must inquire into the official
action. In other cases, the Tribunal may, in its discretion,
decide that it will or will not inquire. The Tribunal must
inquire where the Attorney General requests the inquiry
or where regulations made under the Act so provide.®

(6) In the cases where the Tribunal has a discretion to inquire
or not to inquire into an official action, the Tribunal will,
as a rule, exercise its discretion without hearing the parties.”
But where the Tribunal decides that it will not inquire, it
must tell the objector that he may apply to the Tribunal for
review of that decision.® Upon application for review the
Tribunal must hear the parties and either confirm the
decision or set it aside.?

(7) The Tribunal may allow an objection to an official action
where the official action was beyond the power of the
public authority concerned or where the Tribunal is satisfied
that the official action (whether or not beyond power) was
harsh, discriminatory or otherwise unjust. But, in either
case, the Tribunal must first be satisfied that an objector,
other than the Aftorney General, is adversely and sub-
stantially affected by the official action.!?

18, 17.
28.19.
38. 22.
+S. 21.
58. 22.
68. 25.
7S. 28 (2)
Sg. 29 (a)
108, 34
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Where the Tribunal is satisfied that there is a case for
allowing an objection, it must, if requested by the public
authority concerned, remit the matter to the authority for
further consideration. In that event the Tribunal has power
to give appropriate directions to the public authority.!!

After the steps mentioned have been taken, the Tribunal
may set aside the official action or remit it to the public
authority concerned for action in accordance with the
directions of the Tribunal.l? The Tribunal has power to
direct the public authority to take any action which the
public authority might have taken instead of taking the
official action under inquiry.!®

The procedures of the Tribunal in conducting an inquiry
will in general be determined by the Tribunal and may be
inquisitorial

Inquiries are to be conducted in the absence of the public
unless the Tribunal otherwise orders.!> But decisions and
reasons for decisions must be made public unless the parties
agree to the contrary or the Tribunal otherwise orders.!®

In an inquiry, the Tribunal must give effect to a matter
of government policy, where the policy is relevant to the
official action under inquiry, and is within power. In
similar circumstances the Tribunal must have regard to, but
is not bound to give effect to, a matter of policy of a
public authority other than the Government.'’

(13) The Governor, subject to disallowance by either House of

Parliament, may direct that the Tribunal shall not inquire,
or continue inquiring, into a particular official action.®

3. In conducting an inquiry, the Tribunal is intended to function,
not as an appellate body in the accustomed sense of that term, but as
a senior part of the administrative process. Hence we propose the
inclusion of sections 41, 32 and 26 (see para. 2 (11), (12) and (13)).

Appeals

4. Part IV does not provide for any appellate jurisdiction to be
immediately conferred on the Tribunal. It provides that the Tribunal
may hear and determine appeals only where a right of appeal to the
Tribunal is conferred by another Act.

us, 35,

128, 36 (1).
138. 36 (2).
M Sg 38, 39.

158, 41

(1)

1S, 41 (3), (4).
s 32,

18, 26,
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5. Where exercising appellate jurisdiction, the Tribunal will act
according to the provisions of the Act which confers the right of appeal.
Subject to those provisions the Tribunal will be an appellate body of an
orthodox kind and its procedures will conform accordingly.

6. We note that where there is a right of appeal to the Tribunal
against an official action of a public authority, there may also be a
right to request the Tribunal to inquire into the official action. Our
proposals do not try to stop a person using both rights. Sometimes the
use of both rights may be justified. For example, where an appeal
limited to questions of law is dismissed by the Tribunal, the appellant
may still wish the Tribunal to inquire into a question of fact. On.the
other hand, few people will proceed with an appeal against an official
action where the Tribunal, in an inquiry, has already dismissed an
objection to the same official action. Indeed the situation is likely to
occur only where there is a right to an inquiry. In the discretionary
cases the existence of a right of appeal to the Tribunal will be a factor
considered by the Tribunal in deciding whether to hold an inquiry.

THE BILL

7. Where in these notes we give a short description of the intended
operation of a provision of the Bill, the description will often be in-
complete and must yield to the terms of the provision in question.

Section 3: Amendment of Supreme Court Act, 1970

8. Section 48 of the Supreme Court Act, 1970, assigns to the
Court of Appeal the supervisory and appellate jurisdictions of the
Supreme Court in respect of proceedings before any “specified tribunal”
mentioned in that section. Section 3 of the Bill proposes that the
Tribunal be included within the definition of “specified tribunal”. We
think it right that appeals from a tribunal which must include a judge
of the Supreme Court amongst its members should be heard and
determined by the Court of Appeal.

Section 5: Interpretation

9. “person”, “Person” is defined to include a public authority.
The definition makes it clear, for example, that a public authority may
make an objection to an official action of another public authority.

“public authority”. Paras (a) to (f) of this definition refer to
persons by descriptions which are well known in law, though the descrip-
tions are sometimes difficult to apply in particular cases.

Para. (g) is included, first, because it provides criteria by refer-
ence to which difficulties of the kind just mentioned may be avoided;
secondly, because some persons, for example, State Marketing Boards,
do not readily fall within paras (a) to (f); and, thirdly, because of
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our general view that if the Auditor-General must, or may, audit any
books of account relating to a person, official actions of that person
should be within the jurisdiction of the Tribunal, subject to exclusion
of specific classes of official action by or under section 16.

Para. (h) is included because some persons, for example, advisory
committees such as the Aboriginal Relics Advisory Committee, do not
readily fall within paras (a) to (g).

Paras (h) and (i) are included as a matter of caution but occasion
for their use should be rare.

Our definition of “public authority” is wide. The application of
the Ac_t to public authorities is restricted, however, by the operation
of sections 16 and 26 and by the definition of “official action”.

10. “official action”. If an action of a public authority is not
an “official action” within the meaning of that expression as it is defined
in this section, the action is outside the scope of the inquiry provisions
of the Bill. To be an official action, any action must satisfy two tests:
first, the action must be of a particular kind, and, secondly, it must
affect a person in a particular way. Subsection (2}, when read with
subsection (3) (b) and (c), states the first test and subsection (3) (a)
states the second test. The statement of the first test is of a general
nature: an act or a refusal or failure to act, or the taking or refusing
or failing to take a material preliminary step to an act. The statement
of the second test is, however, more detailed. The expression ‘‘right,
privilege, obligation or lability” used in section 5 (3) (a) (i) is a
short description of the things characteristic of legal relationships (see,
for a comparable use of the expression, the Interpretation Act, 1898,
5. 8 (b)), The words “‘creates, declares or affects” used in the same
subparagraph are not analytically separate. They are used as a general
description of the ways in which an official action of a public authority
may affect a “right, privilege, obligation or liability” of a person. It is
probable that subpara. (i) is of sufficiently general application to include
all the matters mentioned in subparas (ii) to (v). Caution alone
prompts the inclusion of those subparagraphs.

Section 5 (3) (c) is proposed because it may often be difficult for
a person to show that a public authority has failed to do an act or to
take a step and, even if he can show such a failure, to fix the time when
it occurred. The provision is relevant to the operation of section 18
(time for objection) and section 22 (time for request).

Section 6: Public Administration Tribunal

11. (a) Subsection (1): Together with section 10 (1), the
subsection states the qualifications of members of the Tribunal. It also
fixes the minimum number of members: twelve. The qualification
requirements make it clear that the Tribunal is to be a body of experts
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whose knowledge or experience cover fields relevant to the activities of
government. If, for a particular case, no member is available who has
appropriate knowledge or experience, subpara. (d) may be used to meet
the situation,

(b) Subsection (2): Where the Tribunal acts as an appellate
body, it is appropriate that it be a court of record. We think it appro-
priate also that the Tribunal should be a court of record where holding
an inquiry.

(¢) Subsections (3) to (6) inclusive: Provisions similar to
these are contained in comparable legislation (see, for example, the
Local Government Act, 1919, Part XIIB).

Section 7: Judge as a Member

12. The proposed section is based on section 4 of the Law Reform
Commission Act, 1967.

Section 8: Other Members

13. (a) Subsection (2): In our view, the Tribunal is a senior
art of Government and it is right that the salary of a full-time member

fixed by Parliament and be not subject to change except by
Parliament.

(b) Subsection (3): Machinery provisions of this kind are
commonly used in the legislation of this State (see, for example, Local
Government Act, 1919, s. 342BD), Whether they are apt in this Bill
is a question which may require consideration by others.

Section 10: President

14. The tasks of the President require the appointment of a person
of high status and ability. We propose that the President must be a
judge of the Supreme Court. The general control of the activities of the
Tribunal is vested in him. Specific provisions require that he deal with
particular matters (see, for example, sections 69 and 71). Section 11
provides that the Tribunal shall act under his general superintendence
and that he may give directions for the constitution and chairmanship of
the Tribunal for any matter coming before it.

Section 13: Constitution of the Tribunal for Particular Matters

15. Where directing how the Tribunal will be constituted for
particular proceedings before it, we anticipate that the President will
have regard to the nature of the matter to be considered and the special
knowledge or experience of the members of the Tribunal.

Section 14: Member Ceasing to Act

16. The section permits a matter to be continued before the
Tribunal, with the consent of the parties, where 2 member of the
Tribunal, other than a single member considering a matter, ceases to
act. The section sets at rest any doubt which may arise as to the
jurisdiction of the Tribunal, as constituted for a particular matter, to
continue with that matter.
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Section 16: Application of Part 111 (Inquiries)

17. (a) Paragraph (b): In paras 52-68 of these notes, we com-
ment on the official actions of public authorities which, by virtue of the
operation of the Schedule to the Bill, are excluded from the jurisdiction
of the Tribunal.

(b) Paragraph (c): Official actions of public authorities may,
by regulation, be excluded from the jurisdiction of the Tribunal. We
contemplate (see para. 139 of our Report) that regulations of this
kind will be made following recommendations of the Commissioner for
Public Administration.

Section 17: Standing to Object

18. (a) Subsection (1): The provision gives recognition, in a new
context, to the ancient function of the Attorney General as guardian
of the public good. We propose that where the Attorney General
requests an inquiry into an official action of a public authority, the
Tribunal must make that inquiry (s. 25 {1)).

(b) Subsection (2): A person other than the Attorney-
General may object to an official action of a public authority only if
he claims to be “adversely and substantially affected” by the official
action. In the case of the Ombudsman Bill, we do not propose any
requirement of standing. Here we depart from that approach. We do
so because the Tribunal, but not the Ombudsman, has power in some
cases to impose its will on public authorities and thereby to change
official actions of government. In our view, this is a power which should
not be exercised at the instance of a person who has little or no personal
interest in an official action. The test we propose of “adversely and
substantially affected” is a new expression of old ideas. For example,
“a person aggrieved” is an expression which embodies similar concepts
but it is so often used in the law that rules have developed in relation
to it. We see the Tribunal as a body which should break new ground.
Hence we seek to depart from familiar expressions which carry inbuilt
restrictions. At the same time we propose a somewhat severe test of
standing. “Affected” means affected in his legal position.?® Although
at the objection stage it is enough that a private objector claims to be
so affected® in an ensuing inquiry it must appear that he is so affected.

Section 18: Time for Objection

19. Public authorities must often act quickly and even if speed
is not required undue delay in administration is to be avoided. If an
official action is to be disturbed it should, so far as practicable, be
disturbed before the action and the consequences of the action are
irreversible. For this reason the section provides a relatively short

198. 5 (2), (3), (5).
08, 17 (2).
M Ss. 33 (1) (b), 34 (1) (a).
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time, forty days, for objection to an official action. Section 72 provides
for the hardship case. Under that section time may be abridged or
enlarged on application made to the Tribunal by either the public
authority or an objector,

Section 22: Time for Request

20. If objection is made to an official action, the public authority
concerned has forty days during which it may either do nothing about
the objection or seek to arrive at some satisfactory agreement with the
objector. At the end of that forty days, the objector has fifty days
within which he may request the Tribunal to inquire into the official
action. Again we propose a short time limit. We do so for the reasons
mentioned in para. 19 above.

Section 26: Preclusion of Inquiry

21. We propose the section for two reasons. First, section 16 (c)
permits the making of regulations to exclude from the application of
the Act official actions described in the regulations. Cases may arise,
however, concerning an official action which should be excluded before
the Commissioner for Public Administration has had occasion to con-
sider the matter, or before regulations have been made carrying out a
recommendation made by the Commissioner. Secondly, there may
be cases where the holding of an inquiry would be contrary to the
public interest. For example, an inquiry may prejudice relations with
other States or it may result in the disclosure to the parties of informa-
tion which could lead to improper financial speculation. It is proper
that the Government should be able to act promptly in such cases. A
proclamation by the Governor must be preceded by advice given by
the Executive Council and the Government will bear political and
public responsibility in the matter.

Section 28: Preliminary Decision
Section 29: Review of Preliminary Decision

22. We are concerned here that the Tribunal should not need-
lessly be engaged in formal hearings. When a request for an inquiry
is made, an examination of the official papers by the Tribunal may
clearly indicate that the objection cannot be allowed. In such cases the
Tribunal can decide not to hold an inquiry but it must notify the
objector accordingly. There may, however, be cases where the objector
wishes to argue that the Tribunal should hold an inquiry. We propose
that in those circumstances the objector shall have the right to argue
the matter before the Tribunal. ' .

Section 30: Discretionary Inquiry: Relevant Matters

23. The section proposes that the Tribunal should have a general
discretion to decide whether or not it will inquire into official actions
which are not within the application of section 25 (1) or 2 (b). The
detailed matters mentioned in paras (a) to (g) are included for the
general guidance of the Tribunal and potential objectors.
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Section 31: Stay, etc., of Official Action

24, We believe that a power in the Tribunal to direct the stay of
an official action is inconsistent with reasonable efficiency in govern-
ment. We think it proper, however, that the Tribunal should be able,
in its discretion, to recommend that an official action be stayed. The
Tribunal will not make such a recommendation without carefully con-
sidering all relevant matters but, in our view, the ultimate decision
in the matter must be left to the public authority.

Section 32: Policy

25. In paras 31-37 of our Report we distinguish between func-
tions of a public authority which are adjudicative in character and
functions which are legisiative in character. Section 32 deals with the
legislative aspects of an official action. The section permits the Govern-
ment or a public authority to make a statement of policy to the Tribunal
The statement will, in effect, set forth the legislative aspects of the
official action. If the policy so stated is within power, the Tribunal is
to be bound by the statement where it is made by the Government
and is to have regard to the ststesmient where it is made by a public
authority other than the Government. Government must be able, if
authorized by law, to have the final say about the legislative aspects
of any official action: it is responsible to Parliament for the action and
it must be in a position to accept that responsibility. On the other hand,
most public authorities are not directly linked with Parliament and
their policies do not carry the weight of Government policies. We
propose, therefore, that the Tribunal shall have regard to those policies
but be not bound by them. Where a public authority feels so strongly
about a policy that it wishes the Tribunal to be bound by it, the
authority may seek the intervention of the responsible Minister. If the
Minister is persuaded to the viewpoint of the authority, and the matter
is one by law susceptible of control by Government policy, the way is
open to him to have the authority’s policy stated as a policy of the
Government.

Section 34: Allowance of Objection

26. The section is directed to two situations where the Tribunal
is satisfied that an official action of a public authority has adversely
and substantially affected a person: first, where the public authority
had a choice as to the action it would take but it chose to take an
action which was harsh, discriminatory or otherwise unjust; and,
secondly, where the public authority took an action which it had no
power to take. In either case the Tribunal may allow an objection to
the official action.

27. As to the first situation, the words ‘‘harsh, discriminatory or
otherwise unjust” are descriptive but imprecise. The Tribunal will
evolve its own tests. We do not seek precision because precision may
result in rigidity and the Tribunal should, in our view, be able to
develop its own principles, subject, of course, to supervision by the
Supreme Court and, if experience shows the need, by Parliament.
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_ 28. As to the second situation, the concept of power is, as we note
in para. 23 of Annexure E to our Report, a developing concept and
the Tribunal will be bound by developments.

29. Section 34 does not extend to an official action of a public
authority which is within power where the public authority had no
choice but to take the action. If, in such a case, a person is adversely
and substantially affected, the law, not the public authority, may be at
fault. The Commissioner for Public Administration may make recom-
mendations about the law and the Ombudsman may make recommenda-
tions about the consequences flowing from its use. But, in our view,
the matter is not properly within the jurisdiction of the Tribunal.

Section 35: Remission to Public Authority

30. The section states that, before the Tribunal makes an order
allowing an objection to an official action, the public authority shall be
given an opportunity of reconsidering the action. We think that, where
there may be more than one way of taking an official action consistent
with the Tribunal’s findings of fact and law, the public aunthority, and
not the Tribunal, should make the choice.

Section 36: Objection Allowed: Powers of the Tribunal

31. Where the Tribunal allows an objection to an official action
its powers are as stated in subsection (1): it may set aside the action
and its consequences, and it may direct that the public anthority take
other action. The Tribunal has no other power. It cannot, for example,
award damages or compensation. In the case of an official action which
is beyond power, the Tribunal has no discretion as to the date from
which the action is set aside: the action is a nullity from the beginning.
But, in other cases, the Tribunal may choose the date from which the
action is set aside and may, in effect, make an order which produces,
in its opinion, a just result. For example, where an official action gives
to a person a right to enter the land of another, setting aside the official
action from the beginning may subject the person to a civil action in
respect of an entry already made by him. This result could be avoided
by setting aside the official action as from a future date.

Section 38: Procedure Generally
Section 39: Evidence

32. We intend that the Tribunal, when conducting an inquiry,
shall, though a court, act not in the orthodox way as an appellate court,
but as a senior and independent administrator. Procedures appropriate
to an appeal are therefore not necessarily appropriate to an inquiry.
An appellate body takes little part in the selection of material which
is put before it: the parties to the appeal prepare their cases and present
them. Section 38 (1) (a) provides that in an inquiry the Tribunal may
inform itself of any relevant matter: the subsection is to be read with
section 65 which provides that the Tribunal must make relevant docu-
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mentary evidence and material available to the parties. Section 38 (1)
(b) to (j) and section 39 will enable the Tribunal not only to control
the conduct of an inquiry, but also to receive and act upon as evidence
such matter as it thinks relevant and to restrict or exclude the examina-
tion of witnesses and to exclude evidence.

33. Section 38 (1) (a) esigbles the Tribunal to overcome the
difficulty experienced by the ordinary courts of investigating a question
about which witnesses called by the parties have not told, or have been
unable to tell, the whole story. Section 38 (1) (b) to (j) and section 39
enable the Tribunal to save time and money by controlling the proof
of facts, the admissibility and relevance of evidence, and the manner
of presenting argument. We do not think that these provisions are
incompatible with the Tribunal doing justice to the parties before it.

Section 40: Enforcement of Orders

34. Where a person does not comply with an order, direction or
requirement of the Tribunal—

(a) if he is not a public authority, his objection may be dis-
missed or, if he is not an objector, he may be dismissed
from the proceeding;

(b) if he is a public authority, the Tribunal may make a report
to the Minister for presentation to Parliament.

In most cases, no other action by the Tribunal will be necessary.
But section 71 enables the President to deal with any case in which he
considers the use of section 40 to be inapt.

Section 41: Privacy and Publicity

35. The Tribunal is a final stage in the administrative process.
It is appropriate, in the interests both of an objector and of the public
authority concerned, that its proceedings, in general, be in private,
unless the Tribunal otherwise orders. But the decisions of the Tribunal,
and the reasons for them, are of public interest to other persoss, in-
cluding other public authorities. The present section therefore provides
that decisions and reasons shall be made public unless (subsection (4))
the parties consent or there are reasonable grounds for avoiding pub-

licity.
Section 42: Case Stated on Disposal of Proceedings
Section 43: Stay of Operation of Decision or Order

36. We believe that the Supreme Court should remain the ulti-
mate authority, within this State, for the decision of questions of law.
Under section 42, the Tribunal, on disposal of proceedings, may state
a case for the decision of the Supreme Court and shall state such a
case where ordered to do so by the Supreme Court. This avoids any
chance of the developnient of two systems of law, feared by the Franks
Committee (see para. 150 of our Report).

F 13927—6 K 6111
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37. Section 43 contains ancillary provisions. We mention also
sections 68 and 69, which deal with questions of law arising during
proceedings before the Tribunal but before the disposal of those pro-
ceedings.

Section 44: Application of this Act

38. In relation to appeals, as distinct from inquiries under Part
111, the Act does not confer jurisdiction on the Tribunal. Section 44
envisages that rights of appeal to the Tribunal will be conferred by
other legislation. It will be the function of the Commissioner for Public
Administration to consider existing and future legislation and to recom-
mend whether an appeal (if any) against an official action of a public
authority under that legislation should be to the Tribunal or to another
body (see para. 139 of our Report).

Sections 45-48

39. Sections 45—48 contain ancillary provisions relating to appeals.
Section 44 ensures that these provisions (and other provisions of the
Bill) apply subject to the Act by or under which an appeal lies to
the Tribunal.

Sections 49-58: Contempt

40. The Tribunal is a court of record (s. 6 (2)). Contempt of
the Tribunal may, as in the case of other courts of record, be dealt
with by the Supreme Court (s. 58). In addition, the Tribunal may deal
with contempt committed in the face of the Tribunal or in its hearing,
and with contempt concerning the performance of orders made by or
undertakings given to the Tribunal. The exercise of the powers of the
Tribunal concerning contempt may affect the liberty of a person or
- may impose a pecuniary penalty on a person. It is therefore provided
that the powers may be exercised only by a member who is a judge
(s. 51) and in public (s. 52). There is an appeal to the Supreme
Court (s. 55).

41. The procedure and powers of the Tribunal in dealing with
contempt (ss. 53-56) are similar to those of the Supreme Court (com-
pare Supreme Court Rules, Part 55, rules 2, 3, 4, 13- and 14).

Section 59: General

42. As to procedure generally, the Tribunal will act with as little
formality as it can to achieve “the just, quick and cheap” disposal of
proceedings (s. 57 (1)): it need not adhere strictly to the require-
ments of the Act or the regulations about the form or content of any
document (s. 57 (2)). Especially in inquiries under Part II, we
regard flexibility and lack of technicality as necessary.
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Section 63: Compulsion to Testify, to Produce etc.
Section 64: Inspection of Property etc.

43. Section 63 gives power to the Tribunal to order a person
to attend before it to give evidence or to produce documents or things.
Section 64 contains similar provisions regarding the inspection, etc.,
of any land, document or other thing. Powers of this nature are, in
our view, appropriate powers for the Tribunal to have. Indeed, with-
out them the Tribunal could not adequately discharge its functions,

Section 68: Question of Law: Tribunal With Judicial Member
Section 69: Question of Law: Tribunal Without Judicial Member

44, These sections apply where a question of law arises in the
course of proceedings before the Tribunal but before the end of the

proceedings.

45. Where the Tribunal, as constituted for the matter, has a
judge as a member, it is proper that the Trituunal should decide the
question of law or, if it thinks fit, state a case thereon for the decision
of the Supreme Court. Section 68 so provides.

46. Where the Tribunal, as constituted for the matter, does not
have a judge as a member, the Tribunal should continue with the
matter (s. 69 (4)) unless some other step is taken. Other steps which
may be taken are: first, the Tribunal may, with the comsent of the

ies, be reconstituted so as to include a judge as a member and
it may then continue with the matter (s. 69 (5))—section 68 would
thereafter apply to the Tribunal as reconstituted: and, secondly, the
matter may be removed for consideration by the Tribunal constituted
by the President alone (s. 69 (6) and (7)). The President may then
refer the matter back to the Tribunal as originally constituted with
or without a decision on the question of law (s. 69 (8) (a) and (b));
or refer the matter to the Tribunal reconstituted by him so as to include
a judee as a member (s. 69 (8) (c)) with appropriate directions (s.
69 (9)). Section 69 permits flexibility in dealing with questions of
law. The President may exercise his powers to control proceedings
having regard to the nature and circumstances of particular matters.
He will exercise those powers in the manner which seems to him best
suited to the just, quick and cheap disposal of the proceedings.

Section 71: Enforcement of Orders

47. In ordinary cases, section 40 gives sufficient power to secure
obedience to orders of the Tribunal. Cases may occur where this is
not sufficient. For example, the Tribunal may order that land resumed
by a public authority be transferred back to the person from whom it
was resumed. If this order were not obeyed, section 71 would permit
entry of the order in the records of the Supreme Court and the execu-
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tion of the transfer by a person appointed for that purpose.?? A case
of this kind is not likely to occur but, if it does, it is desirable that
the Tribunal have power to deal with the matter. An order confirmed
under this section for the purposes of enforcement is equivalent to
a Supreme Court judgment and it is therefore appropriate that the
power . be exercised only by the President who, it will be recalled, must
be a Supreme Court Judge.

Section 73: Officers

48. The powers and duties of officers of the Tribunal are deter-
mined by regulation. Powers of the Tribunal may not be delegated
to an officer where they are powers which may be exercised by the
Tribunal only when constituted to include a judge (s. 73 (3)).

Section 76 Privilege as Regards Defamation

49. The Tribunal is a court of record and its proceedings are, in
general, absolutely privileged under the law of defamation. However,
there may be doubts concerning the nature of the activities of the
Tribunal, and of its officers, in conducting an inquiry under Part IIL
The present section is intended to set these doubts at rest.

Section 77: Report of the President

50. It is a duty of the Commissioner for Public Administration to
keep under review the law relating to public authorities (s. 6 (1) (a)
of the Commissioner for Public Administration Bill). The Commis-
sioner will be assisted by a knowledge of the activities of the Public
Administration Tribunal. For that reason the President is a member
of the Advisory Council on Public Administration (s. 7 (1) (¢) of
the Commissioner for Public Administration Bill), Subsection (1) of
the present section provides that the President may make reports about
the work of the Tribunal to the Commissioner, Further, a statement of
policy of the Government, given under section 32, affects the rights of
an objector and subsection (2) of the present section provides that the
statement be sent to the Commissioner. The Commissioner shali give
particulars of the statement in his annual report under section 13 of the
Commissioner for Public Administration Bill.

Section 80: Regulations

51. In the case of a court such as the Supreme Court or the
District Court, extensive powers are conferred to make rules of court.
The Public Administration Tribunal is, however, a new body and it will
be much involved with matters of serions concern to the Government.
We think it appropriate, at least at the outset of its operations, that the
regulation of procedure should be by the Governor rather than by some
or all of the members of the Tribunal. :

22 Supreme Court Act, 1970, s. 100.
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The Schedule

52. Section 16 (b) excludes from the operation of Part III
{Objections and Inquiries) an official action of a kind described in the
Schedule.

53. Item 1 of the Schedule refers to official actions of persons who
are outside the scope of our terms of reference. We would net in any
event propose their inclusion. The legislature controls persons within
its jurisdiction. The Judiciary controls persons within its jurisdiction
and there is in existence a system of appeals and reviews by which the
decisions of courts and similar bodies are controlled. We think this
system should be left untouched.

54. Item 2 refers to bodies which are akin to ordinary courts and
are therefore, we think, not within the spirit of our terms of reference.
We instance the disciplinary tribunal constituted under the Medical
Practitioners Act, 1938 (s. 28). :

55. Item 3 refers to official actions which are outside the scope
of our terms of reference. In any event we would make the same pro-
posal. The validity of rules, regulations and by-laws is, however, a
matter which the Tribunal may consider in an inquiry into some other
official action, in the same way as a court may do, in the course of
proceedings before the court.

56. Item 4 refers to official actions which are, at first sight, beyond
the legislative power of the Parliament of this State, We are con-
cerned, however, about statutory provisions such as section 26¢ of the
Theatres and Public Halls Act, 1908 (sce para. 37 of the Notes to the
Ombudsman Bill}.

57. Item 5 is proposed because a New South Wales officiat should
not, we think, be able to investigate conduct for which the Government
of the Commonwealth or of another State may be partly responsible.
See again para. 37 of the Notes to the Ombudsman Bill. Experience
may enable the dropping or narrowing of this item.

58. Item 6 is proposed because it involves a matter of legal pro-
fessional privilege. The importance of that privilege is such that it
should stand between the Tribumal and official actions of the kind
mentioned in the item.

59. Item 7 is proposed because the proceedings mentioned in it
are properly controllable under the existing law relating to judicial
bodies.

60. The exercise of Her Majesty’s prerogative of mercy has long
been regarded as a special power and we think it should not be subject
to any external review. Hence we propose Item 8.

61. Item 9 is proposed because a person acting as a commissioner
under the Royal Commissions Act, 1912, is discharging a function
‘closelv akin to the function of a judicial body within the intendment of
Item 1 (d).
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62. Item 10 is proposed with a view to keeping down the initial
work load of the Tribunal.

63. Item 11 is included because of the special requirements of
speed and secrecy sometimes arising in relation to crime and the pre-
servation of the peace. We think that experience should be gained of
the working of the Tribunal before its powers are extended to this
sensitive area.

64. Item 12 is included because of the occasional need for swift
and positive action in the management of prisons. We think that
existing avenues of complaint, supplemented by an approach to the
Ombudsman, are more appropriate than would be an extension of the
jurisdiction of the Tribunal to official actions in the management of
prisons.

65. Items 11 and 12 require special consideration by the Govern-
ment and we invite that consideration. Reasons for and against the
inclusion of Items 11 and 12 can readily be found but, in each case,
they are difficuit to formulate.

66. Item 13 is proposed on the simple ground that the law relating
to contracts between private persons on the one hand and the Crown
or public authorities on the other hand is part of the general law of
contracts. There is no reason why such matters should not be left to
the ordinary courts.

67. Most official actions affecting the employer-employee relation-
ship are within the jurisdiction of special tribunals such as the Industrial
Commission and the Crown Employees ApBeal Board of this State.
In Item 14 we seek to avoid unnecessary duplication of remedies. Con-
duct touching the relationship mentioned is not, however, excluded
from investigation by the Ombudsman which may lead to recommenda-
tion by him.

Costs

68. In an appeal, the Tribunal’s powers are determined by the Act
which creates the right of appeal, not by an Act founded on this Bill:
the former Act will determine whether the Tribunal may award costs.
In an inquiry, the Tribunal’s powers are determined by the Act founded
on this Bill: the Bill is silent on the subject of costs and hence the
Tribunal may not award costs. Where holding an inquiry the Tribunal
is part of the administrative process. In most inquiries there will be
much that can be said in favour of allowing an objection and much
that can be said against allowing it. We think it unfair to place the
burden of costs on the losing party. If costs were to follow the event,
an objector could not know what an inquiry might cost him: reluctance
to use the Tribunal would be an inevitable result,
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NOTES ON THE OMBUDSMAN BILL
GENERAL

1. The Bill we propose is based on the Parliamentary Commis-
sioner (Ombudsman) Act 1962! of New Zealand, the Parliamentary
Commissioner Act, 1971,% of Western Australia and, in part, on the
Parliamentary Commissioner Act 19673 of the United Kingdom.

2. A comparison of the working of the New Zealand Act and the
United Kingdom Act is not favourable to the latter.* The British
Parliamentary Commissioner serves more than fifty-three million people
and has a staff of fifty-eight. The New Zealand Ombudsman serves a
population of two millions and a half and has a staff of six.> Yet the
cases handled by the Ombudsman exceed those handled by the Parlia-
mentary Commissioner. For example—

UK. N.Z
Period .. . .. .. 1970  y.e. 31-3-70
Cases dealt with . .. 657 663
Found outside jurisdiction or dis-
continued after partial in-
vestigation . . . . 392 297
Cases investigated . .. 259 366
Complaints found justified . 59 78

3. Three reasons are given for the British Commissioner receiving
proportionally fewer complaints than the New Zealand Ombudsman.
First, in Britain members of the public do not have direct access to the
Paslissnentary Commissioner® but in New Zealand they have that access.”
Secondly, the Parliamentary Commissioner may look only at “mal-
administration”® but the Ombudsman may investigate, amongst other
things, *‘unreasonable” actions of Government.? And, thirdly, the Par-
liamentary Commissioner is excluded from more areas of Government
than is the Ombudsman. 1

1 Hereafter referred to in the footnotes as “N.Z. Act”. For text of Act see
Annexure G to our Report.

2 Hercafter referred to in the footnotes as “W.A. Act”. For text of Act see
Annexure G to our Reportf.

8 Hereafter referred to in the footnotes as “U.K. Act”. For text of Act see
Annexure G to our Report.

4 See Stacey, The British Ombudsman (1971), p. 307 f. Paras 2-4 of these
notes are based on Stacey's work.

5 See Report of the [New Zealand] Ombudsman 1972, p. 126.

6 UK. Act, s. 5 (1). .

TINZ. Act, 5. 11 (2).

SUK. Act, 5. 5 (1) (a).

IN.Z. Act, 5. 19 (1) (b).

10 See Stacey, op. cit., p. 308.
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4. A comparison of the British and New Zealand Acts is not, in
every respect, favourable to the latter. The Ombudsman can investigate
recommendations made to Ministers but he cannot investigate the
decisions of Ministers.!! The Parliamentary Commissioner is not so
inhibited.!?

5. We turn, before commenting on particular sections of the Bill,
to the recommendation of the Commonwealth Administrative Review
Committee that an office of General Counsel for Grievances be estab-
lished.’* The Committee sees the General Counsel as an official having
functions similar to those of an ombudsman. It proposes that the
General Counsel be located within the system of administrative review
rather than in the parliament-executive context. It proposes too that
the General Counsel may commence proceedings for review and, with
leave of the tribunal before whom the proceedings are commenced,
intervene in the proceedings. We do not make similar recommenda-
tions. In our view the proper function of a grievance officer is to
complement the work done on administrative complaints by Parliament
and Members of Parliament; he should be a parliamentary aid and
should not have formal ties with any other part of government. It is
also our view that the success of such an officer will depend, in part, on
full and frank exchange of information and views with public authorities.
We think ‘that public authorities may be justifiably reluctant to co-
operate with an officer who is able to commence court-like proceedings
about their conduct. Co-operation is, in our view, more likely to be
given to a person who can disclose information given to him only in
few circumstances and who is neither a competent nor compellable
witness in legal proceedings.4

6. Our recommendations are, of course, what seem to us best for
New South Wales. What we have said in para. 5 is directed to con-
sidering whether we should recommend that New South Wales should
follow the course recommended by the Commonwealth Administrative
Review Committee for the Commonwealth., We do not question the
fitness of those recommendations in the somewhat different environ-
ment of Commonwealth administrative arrangements,

7. Hereafter we comment only on those sections of the Bill which,
in our view, require comment or which, again in our view, are not
self-explanatory. Where we give a short description of the intended
operation of any provision of the Bill, the description will often be
incomplete and must yield to the terms of the provision in question.
We do not seek in all cases to justify departures from the Acts of other
places. The Ombudsman concept is one of changing content and
application’® and we try to express principles with as few qualifications
and details as possible.

11 7bid., p. 310 and N.Z. Act, s. 11 (1).
12 See Fry The Sachsenthausen Concentration Camp Case and the Conven-
tion of Ministerial Responsibility (1970), Public Law 336.

13 Report of the Commonwealth Administrative Review Committee (1971),
paras 312-318.

14 See the Ombudsman Bill, ss. 33, 34.
15 See para. 159 of our Report.
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Section 1: Short Title

8. We propose the title “Ombudsman”, and not “Parliamentary

. Commissioner for Public Administration™ or any other like description.

The English language contains many foreign expressions and the word

“Ombudsman™ is commonly used and understood. To us, the word
evokes the nature of the office more clearly than does any alternative.

Section 3: Amendment of Defamation Act, 1958

9. We propose amendments of the Defamation Act, 1958, to
provide that, for the purposes of the law of defamation—

(a) absolute privilege attaches to—

(i} publications to and by the Ombudsman and his
“special officers” (see section 8 of the Bill);

(ii) publications, in restricted circumstances, of reports
of the Ombudsman (and copies of his reports)
before presentation to Parliament (proposed section
13a of the Defamation Act, 1958} ; and

(b) qualified privilege attaches to publications of copies,
extracts from or abstracts of a report of the Ombudsman
where the report has been made public before presentation
to Parliament (proposed section 14 (1) (cl) of the
Defamation Act, 1958).

Comparable Acts elsewhere contain provisions relating to the law
of defamation.’® Without them, we doubt that an Ombudsman Act
could be administered satisfactorily.

Section 5: Interpretation

10. (a) “public authority”: As in the case of the Public Adminis-
tration Tribunal Bill, we do not enumerate the public authorities to
whom this Bill is intended to apply. We propose that it shall apply to
all public authorities but that classes of conduct of public authorities
be excluded by or under section 13. That section will allow the
executive to watch the operation of the Act and, subject to disallowance
by either House of Parliament, to make jurisdictional changes thought
to be necessary. We recognize, of course, that section 13 and the
Schedule to the Bill call for detailed consideration. Their effect is that
specified classes of conduct (in some cases all conduct of a specified
public authority) are immediately excluded from the operation of the
Act and other conduct may later be so excluded. Some people may sec
in this arrangement an undesirable opportunity for the activities of
the Ombudsman to be limited by executive action. But we think it is
better to confer on the Ombudsman a wide jurisdiction which may
later be curtailed than to confer a narrow jurisdiction which may or
may not later be enlarged. '

18 N.Z. Act, 5. 22 (3).
U.K. Act, s. 10 (5).
WA, Act. s. 25 (7).
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(b) “head” and “responsible Minister” in relation to a public
authority: These definitions are relevant to section 15 (notice of
investigation), section 23 (persons to be heard), section 24 (consulta-
tions), section 25 (3) (c) and (4) (b) (reporis of wrong conduct),
section 27 (1) (reports of serious misconduct) and section 33 (dis-
closure of information by Ombudsman). We attach importance to this
group of sections because they stress the role that the doctrine of
ministerial responsibility plays in the activities of the Ombudsman.

(¢) ““conduct of a public authority [which] is wrong”: When
read with the definition of “conduct” in subsection (1), this concept
becomes one of wide application. It is, in substance, the approach that
is adopted in New Zealand and Western Australia, but not in the
United Kingdom.” The United Kingdom’s experience does not lead
us to follow that example.!s

Section 6: The Office of Ombudsman

11. (a) Subsection (2): Senior officials in this State are usually
appointed to office by the Governor'® and we propose that this be so
in the case of the Ombudsman. We reject the alternative of having the
Ombudsman appointed by or on the recommendation of either or both
- Houses of Parliament.?® We think that the high status of the office may
be reduced by public debate on the merits or demerits of persons
nominated for the office.?”> We propose that the Ombudsman be
appointed for a term not exceeding seven years and that he be eligible
for re-appointment. This too is a legislative provision commonly used in
New South Wales.2! It satisfies the criterion of independence mentioned
in para. 68 (1) (c) of our Report,

{b) Subsection (6): Subject to the proposal contained in
subsection (2) that the Ombudsman hold office for a fixed term, we
believe that an ombudsman should have the security of tenure of a
judge of the Supreme Court.?? See again para. 68 (1) (c) of our
Report.

(c) Subsection (8): We do not recommend specific amounts
for the salary and allowances payable to the Ombudsman, but we
envisage them as exceeding those payable to all but a few public
authorities and to be in the order of those payable to a judge of the
Supreme Court. We provide for the salary to be specified in the Act
as a public mark of the status of the office, and to enforce the security of
his office.

17N.Z. Act,s. 11 (1). W.A, Act, s. 14 (1),

18 See paras 3 and 4 of these notes.

19 See, for example, the Public Transport Commission Act, 1972, s. 5.

20 See N.Z. Act, 5. 2 (2).

20a Consider the debates in recent years in the United States Senate on the
fitness of candidates for the Supreme Court of the United States.

21 See, for example, the Public Transport Commission Act, 1972,. 7.

22 See Supreme Court Act, 1970, 5. 27 (2).
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(d) Subsection (10): This subsection stresses that an ombuds-
man should not be actively engaged in party politics. It does not pre-
clude the appointment of former parliamentarians.®

Section 11 Right to Complain

12. (a) Subsection (1): Complamts should, in our view, be made
to the Ombudsman with a minimum of formahty We do not propose
that they must be made in writing” or in any particular form or that
complainants should satisfy any requirements relating to standing® or
that they should pay any fee.®® Section 12 (4) (b) enables the Ombuds-
man to sort the worthy complaints from the unworthy and, in our view,
he will be better able to do this in the light of his experience than
anyone else who tries to predict that experience. Moreover, no one can
determine the nature or extent of the Omibnidsmun’s work load. Perhaps
he may have to impose procedural and other requirements but until the
position becomes clear we prefer fiexibility to rigidity.

We have not included any provision which enables Parliament to
direct the Ombudsman to make an investigation. Provisions of this kind
appear in the comparable New Zealand and Western Australia legisla-
tion¥” We have not adopted these provisions because we think an
cmbudsman should be able to decide bimself what work he will under-
take. Parliament can appoint Select Committees to investigate matters
of special concern to Parliament and an individual Parliamentarian wilt,
on our proposals, be able to approach the Ombudsman either on his
own behalf or on behalf of another. Moreover to provide, in effect,
that an Ombudsman must interrupt current investigations for the purpose
of making a particular investigation is to build in a potential source of
frustration to private complainants. We do not think that such a
provision is justified.

(b) Subsection (2): The subsection is directed to such
situations as those where a person is detained in custody on a charge or
after a conviction or under the provisions of the Mental Health Act,
1958.2¢ It would, for example, oblige a public authority to make writing
materials available to a person for the purpose of making a complaint
to the Ombudsman,

Section 12: Decision for Investigation

13. (a) Subsection (1): We propose that the Ombudsman may
investigate any conduct of a public authority (except conduct excluded
by or under section 13) where it appears to him that the conduct may
be wrong, whether or not he has received a complaint. Conduct may

2 Compare N.Z. Act, 5. 3 and W.A. Act, 5. 5 (8).

24 Compare N.Z. Act, 5. 13 (1) and W.A. Act, 5. 17 (1).

25 Compare N.Z. Act, 5. 11 (1) and W.A. Act, 5. 14 (1) and 5. 17 (1).
28 Compare N.Z. Act, s. 13 (3).

27 See N.Z. Act,sll {3) and W.A. Act, s. 15.

23 Compare N.Z. Act, 5. 13 (2) and W.A. Act s. 17 (3).
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attract his attention in many ways—Parliamentary debates, personal
observations, reports of the press, radio and television and so on. I he
were powerless to act except on complaint, the legislation would be
defective. The proposal is not novel.?®

(b) Subsection (2): This subsection ensures that no legis-
lative provision enacted before the passing of the Ombudsman Act shall
preclude the Ombudsman from investigating the conduct of a public
authority which may be wrong.?® We would hope that legislation enacted
after the passing of the Ombudsman Act would not save that legislation
from the operation of the Ombudsman Act: if this were to happen the
purpose of the proposed Bill would be frustrated.

(c) Subsection (4): Paragraph (a) confers wide discretionary
power on the Ombudsman 3! and paragraph (b) is intended to provide
guidelines useful both to the Ombudsman and to complainants.

Paragraph (b) (iii) is included because of the wide range of public
authorities within the scope of the Bill. For example, the Rural Bank
of New South Wales is a public authority:? the Ombudsman may
decide to investigate a complaint about the Bank’s Government Agency
Department but we think it unlikely that he would investigate a com-
plaint about the Bank’s General Banking Department.

Paragraph (b) (iv) indicates that we do not propose that com-
plaints should be made to the Ombudsman within any fixed time.®
Time limits often cause hardship and we think it better that questions
of time be answered by the Ombudsman without reference to arbitrary
or immutable standards.

Paragraph (b) (vi), though not imposing any requirement of
standing, nonetheless points out that the Ombudsman need not heed an
intermeddler.

Section 13: Excluded Conduct

14. (a) Subsections (1), (2), (4), (5) and (6): In para. 10 (a)
of these notes we referred to conduct of public authorities which,
on our proposals, will be excluded from the operation of an Ombudsman
Act. Subsection (1) provides a means of exclusion, namely, listing
matters in the Schedule to the Bill. Subsection (2) provides another
means of exclusion, namely, amending the Schedule by proclamation
published in the Gazette. Exclusion by proclamations are made subject
to disallowance by either House of Parliament.

(b) Subsection (3): If our proposed Bill listed all the public
authorities whose conduct is within its application, we would not pro-
pose this subsection: Parliamentary approval of such a list would, in our
view, justify exclusion of the subsection. But we think that it is neither

29 See N.Z. Act, s. 11 (2) and W.A. Act, s. 16 (1).

30 Compare N.Z. Act, s. 14 (2) and W.A. Act, 5. 14..(8).

31See N.Z. Act, 5. 14 (1) (b) and W.A. Act, s. 14 (5).

32 See Government Savings Bank Act, 1906, s. 29 and this Bill, s. 5.
33 Comvare N.Z. Act, s. 14 (2) and W.A. Act. 5. 17 (5) and (6).
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practical nor desirable to list in the Schedule all the public authorities
whose conduct should be within the application of the Bill. We touched
upon these matters in para. 10 (a) above. Annexure A to our Report
shows that such a list would be of far greater length than the Schedules
contained in the New Zealand, United Kingdom and Western Aus-
tralia Acts:3* also, the listing would require constant changes if it
were to keep pace with the legislative programmes of this State: and
we doubt that the completeness of any listing could be vouched for.
In the circumstances, the subsection is proposed as a realistic alter-
native. It overcomes objections to our gemeral proposals based on the
possibility that the Schedule may not exclude from the operation of the
Act conduct of public authorities which should be excluded. A pro-
clamation under subsection (2) will result in the application of sub-
section (3) to conduct specified in the proclamation and the
Ombudsman'’s jurisdiction in relation to that conduct will be ousted.

Section 15: Notice of Investigation

15. We think it necessary that the Ombudsman give notice of his
decision to investigate any conduct of a public authority. This section
specifies the persons to be notified and the form of the notice. Some-
times it may not be possible to identify the particular authority whose
conduct is complained of (for example, “a ticket collector”, “a traffic
policeman” or “the man on the counter™). At other times, it may not
be possible to give notice to that person (for example, in the case of
death, retirement or absence overseas). But we provide that so far as
practicable notice must be given to those concerned. We do not think
that it is necessary for the Ombudsman to give notice to the responsible
Minister: it can be assumed that where the situation warrants it the
Minjster will be notified by his Under Secretary.®®

Section 16: Privacy

16. The section provides that any investigation by the Ombudsman
shall be made in the absence of the public® We think that no argu-
ment can justify any contrary provision: the Ombudsman has access
to information which may be confidential to the compiainant or to the
public authority or to both. Public investigations could destroy the
'mfoimality and mutual trust upon which the success of an ombudsman’s
WOrk turns.

Section 17: Public Authority to Give Information, eic.

17. The section confers powers on the Ombudsman without which
he could not effectively discharge his functions, Similar powers are
contained in the New Zealand, United Kingdom and Western Australia
legislation.®”

34 Parts I-HI of Schedule to N.Z. Act; Schedule 2 to U.K. Act and Schedule
to W.A. Act.

358¢ee N.Z. Act, s. 15 (1) and WA, Act, s. 19 (1).

388ee N.Z. Act, 5. 15 (2) and W.A, Act, 5. 19 (2).

87See N.Z. Act, s. 16 (1); UK. Act, 5. 8 (1) and W.A. Act, s. 20 (1).
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Section 18: Inguiries

18. We apply to section 18 the comments we made in para. §
of the notes on the Commissioner for Public Administration Bill.

Section 19: Entry of Premises, etc.

19. As noted in relation to section 17, this section confers powers
on the Ombudsman without which he could not effectively discharge
his functions. Similar powers are given in comparable legislation.3®

Section 20: Limits on Secrecy and Privilege .

20. This section is concerned with matters which may arise out
of the use by the Ombudsman of the powers conferred on him by
sections 17, 18 and 19. Subsections (2) and (5) take away the
privileges and duties specified in those subsections; privileges and
duties which attach to public authorities. But subsections {3) and (4)
operate to save any other privilege which is available and is not waived.
For example, a solicitor could resist a demand of the Ombudsman on
the ground of a legal professional privilege which has not been waived
by his client. The comments we make about Crown privilege, in paras
173-175 of our Report, apply to this section. Similar provisions are
contained in comparable legislation.®®

Section 21: Cabinet Proceedings

21. As noted in para. 175 of our Report, confidential proceedings
of Cabinet are commonly excluded from the operation of Ombudsman

legislation.

Section 22: Expert Assistance

22. This section is novel. We include it because of comments
made to us by the New Zealand Ombudsman to the effect that he would
welcome a like provision in the Act under which he functions. We do
not think it right that the Ombudsman should, for example, be restricted
to obtaining legal advice from legal officers of public authorities or
that the Ombudsman should have to ask for free expert advice.

Section 23: Persons to be Heard

23. Section 23 is concerned to apply principles of natural justice
to dealings between the Ombudsman, public authorities and other
persons. It proposes that, so far as practicable, the public authority
concerned in an investigation, the head of that authority and a com-
plamant must be given an opportunity to comment on the conduct
being investigated.*® If the Ombudsman decides to censure any person
the section will operate to give further opportunity for comment. In

88See N.Z. Act, 5. 23 (1) and W.A. Act, s. 21 (1).
86 See N.Z. Act s. 16; UK. Act, s. 8 and W.A. Act, 5. 20 (2), (3).
40 See N.Z. Act s. 15 (3) and 5. 19 (6) and W.A. Act, s. 19 (4) and

s. 25 (7).
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the latter case, the comment is directed to the grounds of censure as
distinct from the conduct investigated. In our view, these provisions
are proper provisions.*! Section 35 (incriminatory statements) is also
relevant,

Section 24: Consultations with Responsible Minister

24. Although an ombudsman is an independent person, his func-
tion is that of an aid to Parliament and its members. Our general
recommendations rest substantially upon the convention of collective
ministerial responsibility and, if a Minister wishes to consult the Om-
budsman, the Ombudsman must, in our view, meet that wish. Hence
we propose section 24.2 We do not propose that the Ombudsman
must comply with ministerial directions, though we recognize that
Government policy as expressed by a Minister will decide many issues.

Section 25: Conduct Wrong

25. We do not depart from the common concept of the Ombuds-
man being an adviser, not a commander.** Section 25 (2) states the
nature of the recommendations which the Ombudsman may make. We
follow comparable legislation to a substantial extent.**

Section 26: Default in Consequent Actions

26. Section 26 enables the Ombudsman to make a report which
will come before Parliament if any recommendation made by him is
not implemented.® Parliament, not the Cmbudstman, then determines
further action, if any. This section emphasizes that the Ombudsman
cannot implement his own recommendations: without supporting action
from Parliament, his recommendations are persuasive only.

Section 27: Serious Misconduct

27. An ombudsman may become aware of conduct on the part
of a public authority which warrants the making of disciplinary or crim-
inal inquiries. Section 27 is directed to that situation and it casts a
duty on the Ombudsman to advise the responsible Minister when it
occurs.®® Section 34 precludes the Ombudsman and his staff from being
witnesses in most legal proceedings. Where proceedings may result
from serious misconduct it is better, we think, that necessary inquiries
be made by persons who are capable of being witnesses.

41 See N.Z. Act, 5. 15 (6) and W.A. Act, 5. 19 (3), (4).

42 Compare N.Z. Act, 5. 15 (5) and W.A. Act, s. 19 (6).

43 See para. 162 of our Report.

#NZ. Act, 5. 19 (3) and W.A. Act, s. 25 (2).

45 Compare N.Z. Act, 5. 19 (4), (5§) and W.A. Act, s. 25 (5), (6).
48 Compare N.Z. Act, s. 15 (6) and W.A. Act, 5. 19 (7).
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Section 28: Report to Complainant

: 28. This section places a duty upon the Ombudsman to report
the results of his work to his complainants, The section seeks to achieve
results of the kind mentioned in paragraph 68 (12) of our Report.¥

Section 30: Special Reports to Parliament

29. Section 30 enables prompt publication to be made of special
reports of the Ombudsman.*® The section may seldom be used but we
see it having a useful application where disquiet is aroused about an
issue of public interest: an authoritative report of the Ombudsman
may help to quell public controversy.

Section 31: Officers
Section 32: Rights in the Public Service

30. The proposals we make here are based on legislation affecting
other officers in the service of the Crown. They are tentative proposals
which will require consideration by the appropriate Departments.

Section 33: Disclosure by Ombudsman

31. The section*® is prompted by the special features of an
ombudsman’s usual manner of working: he works privately and with
free access to confidential information and documents. We think that
complainants and public authorities must both be able to communicate
with him without fear of their communications becoming public property
or open to public scrutiny. A successful ombudsman will be trusted
by the persons with whom he deals and part of this trust will come
from the knowledge that whatever is disclosed to him is disclosed on
a confidential basis. For these reasons, we specify the only circum-
stances in which information may be disclosed. For the same reasons
we propose section 34.

The Schedule

32. Section 13 excludes from the operation of the Bill conduct
of a public authority of a class described in the Schedule. Item 1 of
the Schedule is proposed because we are unable to predict how many
grievances have accumulated in a population exceeding four millions.
If the number is great the Ombudsman, when he is appointed, should
not be overborne by burdens from the past. Furthermore he will re-
quire time to develop his organization and system of work and too
many complaints too soon could be fatal to the early success of his
efforts. And, administrative procedures within public authorities may
require change to adapt to the existence of an ombudsman.

47 Compare N.Z. Act, s. 20 and W.A. Act, s. 26.
48 Compare N.Z. Act, s. 25 and W.A, Act, s, 27.

3049 ((ic)rmpare N.Z. Act, 5. 18 and s. 22 (1) (b) and W.A. Act, s. 23 and
s .
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33. Item 2 excludes from the operation of the Bill conduct which
is, in our view, outside the scope of our terms of reference. We would
not in any event propose its inclusion. In our political system, the Leg-
islature and the Judiciary themselves supervise the conduct of persons
within their respective jurisdictions. To the best of our knowledge, no
Ombudsman or Parliamentary Commissioner in any common law
country has power to investigate such conduct. Paragraph (d) (vii)
is a statement of a characteristic which is common to most judicial
bodies. We include it for the purpose of making clear that conduct
of bodies such as the Local Government Appeals Tribunal is excluded
from the operation of the Bill.

34. Item 3 excludes from the operation of the Bill the conduct
of such bodies as the disciplinary tribunal constituted under the Medical
Practitioners Act, 1938. We think that the comments made in para.
33 apply to such a body.

35. Items 4 to 12 will prompt debate. We propose few exceptions™
from the jurisdiction of the Ombudsman because we think compelling
reasons of policy or expediency are required to justify exclusion (see
para. 162 of our Report). The scope of our proposals is indicated if
these items and the public authorities mentioned in Annexure A to

our Report are compared.

36. Item 4 is proposed because the making of rules, regulations
and by-laws is ouiside the scope of our terms of referemce. In any
event we would make the same proposal. An ombudsman may investi-
gate how a rule, regulation or by-law is applied in practice and he
may express opinions on the question whether it is a good or a bad
law. But we think that he should not be permitted to intervene in the
process of making the law.

37. Items 5 and 6 are proposed because a New South Wales
official should not, we think, be able to investigate conduct for which
the Government of the Commonwealth or of another State may be
partly responsible. Moreover, that Government may properly object to
a New South Wales official having access to information which it
regards as confidential to it. Item 5 is directed to situations such as
may arise under section 26c of the Theatres and Public Halls Act,
1908. Subsection (1) of that section states: “The Governor may arrange
with the Governor-General of the Commonwealth for the exercise and
discharge by officers or authorities of the Commonwealth on behalf of the
Government of the State of the powers, authorities, duties and functions
of the censor.” Items 6 (a), (b) and (c) are directed to bodies such
as the Joint Coal Board constituted in pursuance of the Coal Industry
Act, 1946, the Dumaresqg-Barwon Borders Rivers Commission appointed
under an agreement ratified in the New South Wales-Queensland
Border Rivers Act, 1947, and the River Murray Commission appointed
for the purposes of the River Murray Waters Act, 1915. In time to
come, experience may justify the dropping or narrowing of these items.
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38, Item 7 is proposed as being a matter within the application
of the doctrine of legal professional privilege. The importance of that
privilege is such that it should stand between the Ombudsman and the
conduct mentioned in the item.

39. We consider Items 8 and 9 together. Item 8 is prompted
because of the special functions discharged by the senior law ofncers
in relation to legal proceedings commenced by or on behalf of the
Crown. The Attorney General’s power concerning the commencement
and termination of criminal proceedings is an ancient prerogative and
its exercise should not, in our view, be subject to investigation by the
Ombudsman. The Attorney General may, under the Solicitor General
Act, 1969, (s. 4) delegate the exercise of his powers to the Solicitor
General and that officer, under section 3 of the Act, has other special
powers and duties. For the purposes of the Bill we extend the special
position of the Attorney General to the Solicitor General. Item 9 is not
as wide in jts application as Item 8: it is limited to conduct relating
to the “carrying on” of legal proceedings; it does not extend to conduct
relating to the “commencing” or ‘““termination” of those proceedings.
Conduct of the former kind is properly controllable by the tribunal
before whom the proceedings are taken. Conduct of the latter kind
should, except in the case of the Attorney General or the Solicitor
General, be within the jurisdiction of the Ombudsman. Discriminatory
treatment of persons (for example, a decision to prosecute or not to
prosecute for an offence) can occur in relation to legal proceedings as
in other areas of public administration.

40. The exercise of Her Majesty’s prerogative of mercy has long
been regarded as a special power and we think its exercise should not
be subject to any external investigation. Hence we propose Item 10.

41. Ttem 11 is proposed because a person acting as a commissioner
under the Royal Commissions Act, 1923, is discharging a function
which is predominantly judicial. The convention of judicial independ-
ence from executive supervision should, in our view, extend to such
a person.

42. In Ttem 12 we propose the exclusion of local government
authorities. They are not within the Ombudsman’s jurisdiction in New
Zealand or in the United Kingdom, but they are within the Ombuds-
man’s jurisdiction in Western Australia.®® In New Zealand their
inclusion is under discussion® and in the United Kingdom a new system
is proposed which is “essentially an adaptation of the [Parliamentary
Commissioner for Administration] system to conform with the different
constitutional position of local government”.2 We see practical diffi-
culties arising if the initial jurisdiction of an ombudsman in New South
Wales includes local government authorities. State Government

50 See Schedule to W.A. Act.

518ee Report of the [New Zealand| Ombudsman 1972, pp. 8-9.

52 “Proposals for the creation of a Commissioner for Local Administration
in9 715:ngland” issued by the U.K. Department of the Environment on 16th May,
1972, para. 3.
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activities are, in the main, controlled from Sydney but local government
activities are controlled from many different cities and towns. Access
by an ombudsman to senior public officials, files and information in
Sydney should be easy. The same access in country areas must, how-
ever, give rise to problems which the Ombudsman should not, in our
view, be asked to face at the outset.

43. Conduct not mentioned in the Schedule, and therefore conduct
within the Ombudsman’s jurisdiction, includes, for example, conduct
. of a public authority—

(a) where acting pursuant to or in relation to a prerogative
other than the prerogative of mercy;

(b) where acting in relation to crime or the preservation of the
peace;

(c) where acting in relation to the regulation and control of
prisons and prisoners;

(d) where acting in relation to the making, performance or
termination of a contract by the public authority;

(e) where acting in relation to the employment by the public
authority of any person, or pursuant to the terms and condi-
tions of employment of any person employed by the public
authority.

44. Our reason for including the matters mentioned in para. 39
within the jurisdiction of the Ombudsman, and excluding them from
the jurisdiction of the Public Administration Tribunal,® is that the
Ombudsman can only recommend, the Tribunal can command. In
some cases government may properly refuse to subject public authorities
to ouiside directions, but a recommendation made after consultations
and exchanges of information are not directions. Government often
orders an inquiry to be made into aspscis of public administration;
some times the report arising from the inquiry is adopted and some-
times it is not adopted. The Ombudsman can be considered to be a
standing committee of inquiry of special importance.

53 See Schedule to Public Administration Tribunal Bill.
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ANNEXURE A
PUBLIC AUTHORITIES

1. In preparing this annexure we examined many Acts and regulations and
extracted the titles of the public authorities named in them. Some authorities
appear in the annexure more than once because they are mentioned in more than

one Act.

2. With few exceptions, legislative references are to legislation enac_ted
before the 30th June, 1972. Acts marked with an asterisk are Acts the commencing
dates of which have not been proclaimed.

Act

Aborigines Act,
1969

Regulations.

Adoption of
Children Act,
1965.

Aerial Spraying
Control Act,
1969.*

Agricultural
Holdings Act,
1941,

Agricultural Seeds
Act, 1921.

Air Transport Act,
1964.

Ambulance Service
Act, 1972.*

Anatomy Act,
1901.

Annual Holidays
Act, 1944,

Apiaries Act, 1916

Public Authority

Director of Aboriginal Welfare (s. 5).

The Minister, Aborigines Act, 1969 (s. 6).

Aborigines Advisory Counncil (s. 8).

Chairman of the Aborigines Advisory Council (s. 8).

Ac(ting8 )Chairman of the Aborigines Advisory Council
s. 8).

The prescribed person (reg. 8).
Scrutineer (reg. 33).
Secretary to the Aborigines Advisory Council (reg. 41).

Director of Child Welfare (s. 11).
Person acting on behalf of Director (s. 51).

Director-General of Department of Agriculture (s. 4).

Officer of the Department authorized by Director-General
(s. 9).

Regional Supervisor of Agriculture (s. 9).

Delegate of Director-General (s. 11).

Agricultural Committee {(s. 17 and Second Schedule).
Chairman of Committee (Second Schedule).

Agrostologist of Department of Agriculture (5. 9).
Inspector (s. 8).

Person authorized by Minister (s. 9).

Department of Agriculture (s. 9).

Commissioner for Motor Transport (s. 5).

Authorized person (s. 4),

Officer for time being in charge of records kept under
Act (s. 11).

New South Wales Ambulance Board (s. 5).
Chairman of Board (s. 5).

Secretary of Board (s. 9).

Servants of Board (s. 10).

Delegate of Board (s. 20).

District committees (s. 22).

Chairman of a committee (s. 25).

Inspectors of schools of anatomy (s. 7).
Governing authorities of any authorized school of anatomy
(s. 22).

Inspector (s. 10).

(s. 3).
Under Secretary, Department of Agriculture (s. 12a).



Act
Apprentices Act,
1969.

Architects Act,
1921,
Regulations.

Archives Act,
1960.

Argentine Ant
Eradication Act,
1962. :

Art Gallery of
New South

Wales Act, 1958.

By-laws.

Auctioneers and
Agents Act,
1941.

Audit Act, 1902,

Regulations.

Australian
Museum Act,
1802

Banana Industry
Act, 1969.
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Public Authority

Apprenticeship Commissioner (s. 11).

Deputy Apprenticeship Commissioner (s. 13).
Special Commissioner {s. 14).

Apprenticeship Committees {s. 17).

Chairman of each Apprenticeship Committee (s. 15).
Director of Technical Education (s. 22).
Apprenticeship Council (s. 9).

Chairman of the Apprenticeship Council (s. 9).
Director of Apprenticeship (s. 23).

Deputy Director of Apprenticeship (s. 23).
Apprenticeship Supervisors (s. 68).

Board of Architects of New South Wales (s. 4).
President of Board of Architects (s. 5).
Registrar of Board of Architects (s. 8).

Chairman of Board (reg. 45).

Archives Authority. of New South Wales (s. 3).
Chairman of Archives Anthority (s. 6).

Deputy Chairman of Archives Authority (s. 6).
Principal Archivist (s. 12).

Argentine Ant Eradication Committee (s. 4).
Chairman of Committee (s. 4).

Trustees of the Art Gallery of New South Wales (ss. 3-4).

Senior Education Officer of the Art Gallery of New South
Wales (by-law 1).

Council of Aactioneers and Agents (s. 6).

Ofﬁcial) member of Council of Anctioneers and Agents
(s. 8).

Deputy official member (s. 12).

Chairman of Council of Auctioneers and Agents (s. 8).

Registrar (3. 17).

Deputy Registrar (s. 17).

Superintendent of Licences (s. 23).

Member of the Police Force (s. 23).

Authorized officer of the Council of Auctioneers and
Agents (8. 38B).

Auditor-General (s. 6).

Deputy of Auditor-General (s. 11).
Inspectors (s. 12).

Accounting officers (s. 22).

Under Secretary and Comptroller of Accounts,
Treasury (reg. 6).

Departmental officer who incurs expenditure (reg. 14).

Oigjer specially nominated by any Permanent Head (reg.

The

Permanent Heads (reg. 28).
Any officer or employee in any office where an accounting
officer receives or disburses public money (reg. 31).

The Trustees of the Australian Museum (s. 4).
Officers and servants of Museum {s. 7A).

Banana Marketing Control Committee (s. 7).
Chairman of Committee (s. 8).



Act
Regulations.

Billiards and
Bagatelle Act,
1902.

Board of Teacher
Education
Act, 1969.*

Bookmakers
(Taxation)
Act, 1917.

Bread Act, 1969.

Broken Hill Water
and Sewerage
Act, 1938.

Builders Licensing
Act, 1971.

Bursary
Endowment
Act, 1912,

Bush Fires Act,
1949,
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Public Authority

Chief of Division of Horticulture of Department of Agri-
culture (reg. 2).

Deputy returning officer (reg. 2).-

Returning officer (reg. 2).

Officer authorized (s. 6).

Board of Teacher Education (s. 3).

Chairman of Board of Teacher Education (s. 5).

Deputy Chairman of Board of Teacher Education (s. 5).

Advisory Committees of Board of Teacher Education (s.
11).

Delegate of Board of Teacher Education (s. 12).

Bookmakers Revision Committee (s. 35).
Chairman of Committee (s. 35).

Un(der g;cretary of the Department of Labour and Industry

Industrial Commission (s. 13).

Co(mmllglt;:e to prescribe standards of quality of making bread
s. .

Inspector (s. 19).

Bread Industry Advisory Committee (5. 21).

Chairman of Advisory Committee (s. 21).

Persons appointed by Minister (s. 21).

Weights and Measures Inspector (s. 24).

Inspector having special warrant (s. 26).

Bakers Examination Board (s. 32).

The Broken Hill Water Board (s. 4).
President of the Board (s. 4).

Vice-President of the Board (s. 4).

Workmen of the Board (s. 20).

Secretary of the Board (s. 20).

Person authorized by Board (s. 30).

Officer acting under authority of Board (s. 31).
Officer of the Board (s. 85).

Officer prescribed to issue certificates (s. 88).

Builders Licensing Board (s. 4).
Chairman of the Board (s. 4).
Delegate of the Board (s. 50).

Bursary Endowment Board (s. 2).
Chairman of the Board (s. 4).

Emergency fire controllers (s. 17).

Bush fire brigade captain (s. 20).

Bush fire brigade group captain (s. 20).

Fire control officer (s. 26).

Bush Fire Council of New South Wales (s. 39).

Chairman of the Bush Fire Council (s. 39).

Acting Chairman of the Bush Fire Council (s. 39).

Finance Committee of the Bush Fire Council of New South
Wales (s. 39a).

Chgirr(nan3 gf )the Finance Committee of the Bush Fire Coun-
cil (s. 394).

Co-ordinating Committee of the Bush Fire Council of New
South Wales (s. 39B).

Chairman of the Co-ordinating Committee of the Bush Fire
Council of New South Wales (5. 398).
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Act Public Authority
Bush Fires Act, Regional officers (s. 41B), ) 4
1949—cont. Chief Co-ordinator of Bush Fire Fighting (s. 41D).

Delegate of Co-ordinating Committee of the Bush Fire
Council of New South Wales (s. 41H).

Fire patrol officers (s. 42).

Any officer of the Forestry Commission of New South

Wales (s. 51).
Cattle Slaughtering Inspectors of slaughterhouses (s. 4).
and Disensed Any constable (s. 12).
Animais Meat Local authority (s. 20).
Act, 1902, Person authorized by Minister (s. 23).

Inspector of nuisances (s. 41).

Inspector or sergeant of police (s. 41).
Assistant (s. 41},

Inspector or examiner of meat (s. 50).

Regulations. Qualified meat inspector (reg. 17).
Cattle Approved person (s. 5).

Compensation Arbiter of compensation (3. 7).

Act, 1951, Person authorized to destroy cattle (s. 8).

Chief of Division of Animals Industry (s. 8).

Inspector re stamp duty (s. 16).

Pastures Protection Board (3. 16c).

Secretary of a Pastures Protection Board (s. 16G),

Other authorized officer of Board (s. 166).

Inspector of stock (s. 161).

Veterinary officer of Department of Agriculture (s. 161).
Person suthorized by Minister (s. 161).

C. B. Alexander C. B. Alexander Foundation (s. 3).
Foundation Chairman of the Foundation (s. 3).
Incorporation
Act, 1969.

Census Act, 1901. Government Statistician (s. 3).
Enumerators (s 4).
Collectors (s. 4).
Officers appointed to collect information (s. 16).
Person duly authorized by Government Statistician (8. 19).
Person otherwise employed under Act (s. 24).

Charitable Inspector (s. 8).
Collections Act, Inspector (s. 10).
1934, Auditor-General (s. 11).

Child Welfare Act, Director of the Child Welfare Department (s. 5).
1939, Visitors (s. 6).
Honorary welfare officers (s. 7).
Honorary lady visitors (s. 7).
Advisory council (s. 8).
Secretary of advisory council (s. 8).
Inspector (s. 22).
Delegate of Minister (s. 23).
Officer condugting inguiry (s. 27a).
Prg\sc)ipal medical er of Department of Education (s.
Officer supervising licences (s. 70).
Secretary, Child Welfare Department (s. 129).
Authorized officers (s. 144).
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Public Authority

Child Welfare Act, Welfare Services Training Council (s. 182)*.

1939.—cont.

Chiropodists
Registration
Act, 1962.

Cinematograph
Films (Austra-
lian Quota)
Act, 1935.

Clean Air Act,
1961.*

Regulations.

Clean Waters
Act, 1970.*

Closer Settlement
Act, 1904.

Closer Settlement
(Amendment)
Act, 1907.

Closer Settlement
(Amendment)
Act, 1918.

Closer Settlement
Acts Regula-
tions.

Subcommittees under Welfare Services Training Council (s.
183) .
Chairman of the Welfare Services Training Council (s.

185)
Intellectually Handicapped Persons Review Tribunal (s.
44

)
Chairman of Intellectually Handicapped Persons Review
Tribunal (s. 44)
Deputy Chairman of Intellectually Handicapped Persons Re-
view Tribunal (s. 44)

Chiropodists Registration Board (s. 3).
President of the Board (s. 11).
Secretary to the Board (s. 19).

Theatres and Films Commission (s. 11).
Chairman of Commission (s. 11).

Deputy Chairman (s. 11).

Person authorized by Commission (s. 11D).

Air Pollution Advisory Committee (s. 6).

Chairman of the Committee (s. 6).

Subcommittee of Air Pollution Advisory Committee (s. 7).
Under Secretary of Department of Public Health (s. 11).
Department of Public Health (s. 22).

Authorized officer (s. 27).

Air Pollution Control Branch (reg. 9, Form 1, Part B, etc.).
Principal air pollution control engineer (reg. 18).

Clean Waters Advisory Committee (s. 6).

Chairman of Clean Waters Advisory Committee (s. 6).
Advisory Subcommittees established by Committee (s. 7).
Clean Waters Appeals Board (s. 9).

Chairman of Clean Waters Appeals Board (s. 9).

Deputy Chairman of Clean Waters Appeals Board (s. 9).
Under Secretary.

Closer Settlement Acts

Crown Solicitor (s. 21).
Under Secretary for Lands (s. 54).

Closer Settlement Advisory Boards (s. 2).

Chairman of Closer Settlement Advisory Boards (s. 2).

Deputy Chairman of Closer Settlement Advisory Boards
(s. 2).

Person authorized by Chairman of Closer Settlement Ad-
visory Boards (s. 3).

Delegate of Minister (s. 5).

The offices in the Department of Lands of:
Under Secretary.
Assistant Under Secretary.
Surveyor-General.

* Authorities constituted under legislation not proclaimed to comeinto force as at 30/6/72.



Act

Closer Settlement
Acts Regula-
tions—cont.

Coal and Oil
Shale Mine
Werkers (Super-
:;nnuation) -Act,

.

Coal Industry
Act, 1946.

Coal Mines
Regulation
Act, 1912,

Coal Mining
Industry Long
Service Leave
Act, 1950.

Cobar Water

Commercial
Agents and
Private Inquiry
Agents Act,
1963,

Commons
Regulation Act,
1898,

185

Public Authority

Deputy Surveyor-General.

Chief Inspector.

Chief Draftsman

Chief Clerk.

Legal Officer.

Accountant.

Administrator, Parks and Reserves.
Officer-in-Charge, Closer Settlement Branch.
Officer-in-Charge, Tenure Branch.
Officer-in-Charge, Transfer Branch.
Officer-in-Charge, Arrears Branch.
Officer-in-Charge, Land Board Offices.
First Clerk, Tenure Branch,

First Clerk, Transfer Branch.

First Clerk, Arrears Branch (reg. 54).

Co(al and Oil Shale Mine Workers Superannuation Tribunal
s

Chan‘man of Tribunal (s. 15).

Registrar (s. 16).

Joint Coal Board (constituted by agreement with Common-
wealth) (s. 5).

Chairman of the Board (s. 5).

Delegate of Board (3. 9).

Officers and employees of Board (s. 18).

Coal Industry Tribunal (s. 36).

Two assessors appointed by Tribunal (s. 41).

Local Coal Authority (s. 43).

Chairman of Local Coal Authority {s. 43a).

Mine Conciliation Committees (s. 48).

Coal Mining Qualification Board (s. 6).
Examiners {ss 6 and 21). .
Chief Inspector of Coal Mines (s. 23).

Deputy Chief Inspector of Coal Mines (s. 23).
Senior Inspectors of Collieries (s. 23).
Inspector of a district (s. 24)

Inspector of collieries (s. 24).

Check inspector (s. 54 (gen. rule 39)).

District check inspector {s. 54 {(gen. rule 39)).
Electrical check-inspector (s. 54 {gen. rule 39)).
Under Secretary for Mines (s. 354).

Deputy Chief Inspector (s. 54 (gen. rule 39)).

Administrator of the Coal Mining Industry Long Service
Leave Trust Fund (s. 6).

Cobar Water Board (s. 3).
President of Board (s. 3).
Secretary to Board (5. 11).

Inspector (s. 34).
Prescribed officer of Police Department (s. 42).

Trustees of a common (s. 4).
Chairman of commoners (s. 6).
Senior Trustee (s. 6).

Delegate of Minister (s. 28a).



Act

Regulations
(cf. 5. 28a).

Companies Act,
1961.

Conservation
Authority of
New South
Wales Act, 1949.

Comsumer
Protection Act,
1969.

Conveyancing
Act, 1919.

Co-operation Act,
1923.

Copetonn Dam Act,
1967.

186

Public Authority

Under Secretary, Department of Lands.

Assistant Under Secretary.

Surveyor-General.

Deputy Surveyor-General.

Chief Draftsman,

Chief Clerk.

Administrator, Parks and Reserves.

Officers-in-Charge, Tenure Branch, Parks and Reserves
Branch and Land Board Offices.

First Clerks, Tenure Branch and Parks and Reserves Branch.

Corporate Affairs Commission (s. 5) (cf. Acts Nos 3§,
1970, and 11, 1971).

Compames Audltors Board (s. 8).

Secretary of Companies Auditors Board (s. 8).

Auditor-General (s. 9).

Investigating Inspector (s. 169).

Delegate of investigating inspector (s. 177).

Official liquidator appointed by Corporate Affairs Com-
mission (s. 231).

(Cf. generally Securities Industry Act, 1970.)

The Conservation Authority of New South Wales (s. 4).
Chairman of Authority (s. 4).
Deputy Chairman of Authority (s. 4).

Consumer Affairs Bureau (s. 15).

Commissioner for Consumer Affairs (s. 13).
Acting Commissioner for Consumer Affairs (s. 14).
Consumer Affairs Council (s. 7).

Chairman of Consumer Affairs Council (s. 8).
Commissioner for Trade Practices (s. 45).

Acting Commissioner for Trade Practices (s. 46).
Inspector (s. 16a).

Investigating officer (s. 168).

Officer of the Consumer Affairs Bureau (s. 554).

Deputy Registrar of Deeds (s. 51).

Pr(ztsid;:nt of Law Society of New South Wales (ss. 206-
11).

Council of Law Society of New South Wales (ss. 206-211).

Adpvisory Council of Co-operative Societies (s. 114).

Presiding Member of Advisory Council (s. 114).

Co-operative Building Advisory Committee (s. 114a).

Co-(lugeliative Farms Purchase Promotion Committee (s.
114B).

Chairman of Co-operative Farms Purchase Promotion Com-
mittee (s. 114B).

Co-operative Advisory Committees (s. 114¢).

Chéairnlzag ;)f respective Co-operative Advisory Committees
s. 114c).

Registrar of Co-operative Societies (s. 115).

Deputy Registrar (s. 115).

Ch(airmar; ;)f Co-operative Building Advisory Committee
s. 114a).

Constructing Authority (Water Conservation and Irrigation
Commission) (s. 2). .


















Act

Fish River Water
Supply
Administration
Act, 1945,

Fluoridation of
Public Water
Supplies Act,
1957.

Forestry Act,
1916.

Regulations.

Friendly Societies
Act, 1912,

Gaming and
Betiting Act,
1912,

Rules of the
Greyhound
Racing Control
Board.

Geographical
Names Act,
1966.

Government
Insurance Act,
1927.

Government
Railways Act,
1912,
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Public Authority

The Administrator of the Fish River Water Supp]y (s 3)..
Acting Administrator {(s. 3).

Fluoridation of Public Water Supplies Advisory Committee

(s. .
Chairman of Advisory Committee (s, 4},
Board of Health (s. 6).
Under Secretary, Department of Poblic Health (s. 7).

Forestry Commission of New South Wales (“Commissioner”
is the Commission) (8. 5).

{Two) Assistant Commissioners {a. 5).

Secretary to Commission {s. 9A).

Delegate of Commissioner (s. 104).

Person authorized by Commission to 1mpound (s. 36).

Person authorized by Commission to mspect (s. 38).

Pel(’son43authonzed by Commission to seize and forfeit
8 )

Forest officer (reg. 93).

Registrar of Friendly Societies (s. 5).

Deputy Registrar of Friendly Societies (s. 5).
Delegate of Registrar (s. 5).

Actuary aitached to office of Registrar (s. 30).

Advisory board (s. 55)

Greyhound Racing Control Board (5. 56C).
Chairman of Board (s. 56c).

Secretary to Board {s. 56E).

Stewards (s. 56HA).

Executive Officer of Board {rule 20).

Deputy Executive Officer of Board (rule 20).

Authorized member, officer or employee of Board (rule 21).
Other executive officer of Board (rule 21).

Person authorized to conduct investigation (rule 23).
Officer authorized by Board (rule 25).

Geographical Names Board of New South Wales (s. 3).
Secretary to Board (s. 4).
Counsellor to Board (s. 6).

Government Insurance Office of New South Wales (s. 3).
General Manager of Office (s. 3).

Deputy General Manager {s. 38).

Delegate of General Manager (s. 38).

Commitiee to determine reserve funds (s, 15).
Auditor-Genera?! {s. 15).

Commissioner for Railways.*

Collector of tolls (s. 27). .

“Other officer” of the Commissioner (s. 30).
Committee of Review (s, 417).

Officers investigating accidents (s. 61).
Assessors holding investigation {s. 63).
Examiners (s 69).

Board of examiners (s. 71).

Officer at head of branch {s. 75).
Promotions Committee (s. 764).

* Cf Transport (Divislon of Fuonctions) Act, 1932.










Act

Indusirial
Arbitration
Act, 1940,

Regulations.

Inebriates Act,
1912,

Inflammable
Liquid Act,
1915.

Inscribed Stock
Act, 1902,

Irrigation Act,
1912,

Junee Water
Supply
Administration
Act, 1915,

King George V
and Queen Mary
Maternal and
Infant Welfare
Foundation
{Amendment)
Act, 1968.

Ku-ring-gai
Chase Act,
1961.
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Public Authority

Industrial Registrar (s. 125).

Deputy Industrial Registrar (s. 125). .
Senior conciliation commissioner (s. 15).
Congiliation commissioners (s. 15).
Special commissioners (s. 174).

- Conciliation commitiees (s, 18).

Chairman of each committee {s. 15).

Special Board (Demarcation Board) (s. 37).

Chairman of Special Board (s. 37).

Accountant to Commission (s. 33).

Inspectors (s. 127).

Electoral Commissioner for New South Wales (5. 1113).
Returning Officer (s. 1115).

Poll clerks (reg. 19).

Scrutineers (reg. 19).

Officer of Department of Labour and Industry (reg. 127).
Registrar of Metropolitan Distriet Court (reg. 129).

Director of State Psychiatric Services (s. 24). )

Person deputed by Director of State Psychiatric Services
(s. 24).

Commissioner of Corrective Services (5. 13).

Visiting Justice (s. 13).

Supervising Board of inebriates (3. 29).

Chief inspector of inflammable liquids (3. 21).
Inspeciors (5. 21).

Ageut-Genera:l of New South Wales in London (5. 14).
Agents for purpose of this Act (5. 14).

The Water Conservation and Irrigation Commission (s.

4)
Chairman of the Commission (s. 4).
Deputy Chairman of Commission (5. 4).
Commissioners (s. 4).
Deputy Commissioners (s. 4).
Secretary io Commissioner (3. 8A).
Board constituted for purposes of s. 11E.
Chairman of Board under s. 11E.
Commission of Inquiry (5. 20).
President of Commission of Inquiry (s. 20).
Executive Board (s. 20).
Any prescribed officer (3. Ba).

Administration of the Junee Water Supply (s. 3).
Deputy administrator of Junee Water Supply (s. 3).

Trustees of Foundation (8. 3).
Chairman of Foundation (s. 4).

Trustees of Ku-ring-gai Chase (s. 4).












By-laws.

Marginal Dairy
Farms Recon-
stroction
Scheme
Ratification
Act, 1971

Maritime
Services
1935,
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Public Authority

Finance Committee of Council (ch. IIT).

Buildings and Grounds Committee of Council (ch. I]I)

Council {ch. IT).

Registrar (ch. V).

Deputy Vice-Chancellors (ch. VI),

ggrpw (lg b (ch. XVI).
uty Registrar (¢

Pr?ftl:lssors other teaching staff and other staff and officers
ch. VII}.

College of Aris and Sciences (ch. X).

Librarian (ch. XV).

Discipline Committee (ch. XV),

Residential colleges (ch. XVI).

Academic Senate (reg. 1).
Chairman of Academic Senate (reg. 4).

Schools within the College of Arts and Sciences (reg. 1).
Head of a school (reg. 2).

Standing commitiee of each school (reg. 12).

Chairman of standing committee of a school (reg. 12a).

McGarvie Smith Institute {s. 3).

Chairman of trustees and members (s. 7).
Secretary of McGarvie Smith Institute (s. 15).
Treasurer of McGarvie Smith Institute {s. 15).

Comm;ssmner for Main Roadsz.*
'Ct Tra.nspart (Division of Functions) Act, 1932,

Collector of Maintenance (s. 67).

Deputy Collector of Maintenance (3. 67).
Assistant Collectors of Maintenance (s. 67).
Delegate of Collector (5. 69).

The ﬁ.lttsority (agreement with Commonwealth in Schedule
to Act).

The Maritime Services Board of New South Wales (3. 3).

President of Board (s. 3).

Vice-President of Board (s. 3).

Deputy Vice-President (s. 3).

Commissioners (s. 3
Delegate of Board (s 3).

Port of Newcastle Advisory Commitice (s. 4).

Chairman of Port of Newcastle Advisory Committee (5. 4).

Adwsory Committees for ports oLher than Port of Newcastle
(s. 4

Jaint cnmmrttee as to transfer of works, etc., in Port of
Newcastle {s. 13B).

Chairman of joint committee as to transfer of works, etc.,
-in Port of Newcastle (5. 138).

Joint committees (similar to that under 5. 138) (s. 136).

Joint committee as to iransfer of works, etc., in Port of
Batany Bay (s. 131).


















Act

Navigation Act,
1901.

New South Wales
Gavernment
Engineering
and Ship
Building
Undertaking
Act, 1943,

New South Wales
State Cancer
Council Act,
1955.

New South Wales
Institute of
Psychiatry Act,
1964,

Mew South Wales
State Con-
servatorium of
Music Act,
1965.

Queensland
Border Rivers
Act, 1947.

Nexious
Insects Act,
1934,

Noxious
Microbes
Act, 1900,

Noxious
Trades Act,
1902.
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Public Authority

The Maritime Services Board of New South Wales.

Secretary of Board (s. 8).

Inspectors (5. 18).

Shipwright surveyors (s, 17).

Engineer surveyors (3. 17).

Assessors (s. 18).

Examiners {qualified masters, etc.) (3. 74).

Examiners {qualified engineers) (s. 78). ]

Co;nmiétgc; of advice to recommend special exemptions
3. 10%cC),

Chief officer of customs (s. 125).*

Harbour %sass (s, 145).

Licensed gitst smployed by State (s. 149).

* Commonwealth legislation.

State Dockyard Board of New South Wales {s. 5).
Chairman of Board {s. §).

Vice-Chajirman of Board (s. 5).

Defmty Director of Board (s. 5).

Delegate of Board (8. 13).

New South Wales State Cancer Council (5. 3).
Chairman of Council (s. 8).

Deputy chairman of Council (s. 8).

Advisory committees (s. 10).

Cancer Investigation Committee (8, 10A).

The New South Wales Institute of Psychiatry (s. 3).

The New South Wales Institute of Psychiairy House Com-
mitiee {s. 15).

Chairman of Institute (3. 5).

Deputy chairman of Institute (5. 5).

The Board of TFaversdi of the New South Wales State
Conservatorivss of Masic (s. 3).

The Dumaresq-Barwen Border Rivers Commission (Agree-
ment in Schedule to Act).

Commissioner of that Commission.

Secretary of that Commission.

Pastures protection board (s. 5).

Person authorized by Minister or board (s. 8).

Officer, servant, agent or contractor of Minister or Board
(s. 8).

Persen euthorized by Minister (s. 18).

Board of Health (». 4).
Officer of the Board (s. 9).
Any person autherized by Board (s. 9).



Act

Nurses .
Registration
Act, 1953,

Regulations.

Obscene and
Indecent
Publications
Act, 1901.

Optical
Dispensers
Act, 1963,

Optometrists
Act, 1930,

Parliamentary
Electorates
and Elections
Act, 1912,

Parole of
Prisoners
Act, 1966.

Pastures
Protection
Act, 1934,
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Public Authority

Nurses Registration Board (s. 4).
Chairman of Board (s. 5).
Registrar of Board (s, 13).
Delegate of Board (s. 19).

Officer of the Public Service (s. 19).
Assistant Registrar (s. 13).

Examination Committee (reg, 17).
Director of Maternal and Baby Welfare, Department of
Putlic Health, Sydney (reg. 30).

State Advisory Committee on Publications (s. 31).
Chairman of Committee (s. 31).

" Deputy-chairman of Committee (s. 31).

Certain officers of police force (s. 14).
National Literature Board of Rewew *

* Cf. Commonwealth Customs (National Li!eratule Board of Reﬂaw)
Repulations made under Commonwealth Customs Act 190

QOptical Dispensers Licensing Board (s. 4).
CEalrmaﬂ of Board (s. 12).
Secretary to Board (s. 18).

Board of Optometrical Reglstranon (s. 5)

_Chairman of Board (s. 5).

Under Secretary, Department of Public Health (s. 5).
Registrar (s. 12).

" Electoral Commissioner for New South Wales (s. 215).

Electoral Districts Commissioners (s. 6).
Chairman of any meeting of Commissioners (s. 8).

) Electoral inspector (s. 23).

Electoral registrar (s. 25).
Divisional returning officer (s. 36).
Returning officers (s. 77).

Assistant returning officer (s. 734).
Deputy returning officer (s. 75).
Substitute returning officer (s. 75A).
Poll ¢lerk (s- 87).

Scrutineer (5. 90).

Parole Board (s. 3).
Chairman of Board (s. 3).
Deputy Chairman of Board (s. 3).

Pastures protection boards (s. 5).

Chairman of pastures protection board (s. 5)
Deputy chairman of & board (s. 5

Veterinary mspectors (s. 21).

Temporary inspector (s. 22).

Permit officer (s. 23).

Secretary to a board (s. 24).

Ranger {s. 24).

Rabbit inspector and other officers (s. 24).
Local land board (3. 42),

Controlling authority of a public watermg place (5. 69).
Caretaker of a public watering-place (s. 71}.
Dingo destruction board (s. 97).

Chairman of dingo destruction beard (s. 97).
Secretary of dingo destruction board (s. 98).
Registrar of Brands (s. 148).

. Delegate of Minister (s. 170a).
















Act

Public Service
Act, 1902——
cont.

Regilitionms

Frenaury
Stores, Plant
and Reqnisites
State Contracts
Control Board
and Government
Stores
Department.

Public Trustee
Act, 1913,

The Public,
Trusts Act,
1897.

Regulations
(cf. 5. 10A).

Public Works
Act, 1912,

Pure Food Act,
1908.

Radioactive Sub-
stances
1957,

Real Property
Act, 1900,
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Public Authority

State Contracis Contral Board (reg. 199).

Chairman, State Contracts Control Board (reg. 199).
Manager, Government Stores Department (reg. 199).
Dcfgjgtgr Manager, Government Stores Depattment {reg.

Ten.der‘Committee (reg. 206).

Asinslant2 ogfiauagers of Government Stores Department
reg. .

Light, Heat and Power Committee (reg. 241),

Clréthmngsa;:tory Branch, Government Siores Department
Teg. .

The Public Trustee (s. 5).
Public Trust Office (s. 7).
Deputy Public Trustee (s. 6).
Agent of Public Trustee (s. 10).

Trustees of land temporarily reserved (s. 1).
Trustees of land dedicated, etc, for public purpose (s. 3).
Delegate of Minister (s. 104). .

Under Secretary, Department of Lands.
Assistant Under Secretary.

Surveyor-General.

Deputy Surveyor-General.

Chref Drafisman.

Chief Clerk.

Administrator, Parks and Reserves.

District Surveyor.

Officer-in-Charge, Parks and Reserves Branch,
First Clerk, Parks and Reserves Branch (reg. 2).

“The Minister” as constrocting authority (5. 4).
Sheriff (s. 65).

Crown Solicitor (s. 103).

Surveyor (s, 128).

Valuator (s. 128),

" Board of Health (s. 16).

President of Board of Health (s, 51).
Person aothorized (s. 22).

Advisory committee (s. 6).

Presufent of advisory commitiee {s. 6).
Chsirman of advisory committee (s, 7).
Goveroment apalysts (s. 27).
Director-General of Public Health (3. 51a).

Radiological Advisory Council (s. 4).

Chairman of Council (s. 4).

Advisory committees (s. 5).

Inspectors (s. 7).

Under Secretary, Department of Public Health (s. 11).

Registrar-General.*

Department of the Regisivar-General (s, 5).
Deputy registrars-general (5. 5).

Examiners of Titles (s, 5).

Sheriff (s. 105).

Bailiff of District Court (s. 105).

*Ct Registration of Births, Deaths and Marriages Act, 1899,
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(s) for consent or permission under ss. 114, 158, 258 or 267 to apply
for an additional or original holding or to acquire an additional
holding by transfer;

(t) for consent to enter into possession under a mortgage or to foreclose
the mortgage;

{u) for a certificate under s. 123 that the conditions of a homestead farm
grant have been duly performed;

(v) for a certificate pursuant to subsection (2) of s. 129, subsection (3)
of s. 265 or subsection (4) of s. 272 that a person upon whom a
holding has devolved is entitled to hald the holding or is qualified to
become a transferee.

(2) To direct a local land board or chairman to deal with any matter,
question or inquiry that has arisen or shall arise without regard to the land
board district or land district in which the land fortning the subject of such
matter, question or inquiry may be situated or the reference of any case or
matter to a local Jand board or chairman for ingquiry or recommendation.

(3) To direct a chairman of a local land board to act as chairman of any
local land board for any land district or for several land districts.

.(4) To direct any member, other than a chairman, of any local land board
to sit or act as a member of any other local land board in pursuance of s. 13a.

(5) To deal with recommendations and reports by local land boards.
(6) To make references to the Land and Valuation Court.

. (7) To accept determinations by a local land board or chairman of the
price, capital value or rent of Iand and the capital value or rent of improvements.

(8) To sell or lease Crown land by auction or tender.

(9) To defer, postpone or fund any payments due to the Crown and to
modify or revoke any such posiponement.

{10) To grant approval to pay interest only in lieu of instalments of
purchase money.

(11) To direct that interest be not charged, or to remit or to extend time
to pay interest on overdue payments under s. 180 and s. 278.

(12) To forfeit, void or lapse any purchase, lease, license, homestead
selection, application or authority or any right, title or interest in any land,

(13) To waive or reverse the forfeiture, voidance or lapsing of any
purchase, lease, license, homestead selection, application or authority or any
right, title or interest in any land.

{14) To approve that the forfeiture of a holding or the cancellation or
varigtion of a road permit or the (ermination of a permissive occupency or
permission to occupy Crown lands or the expiration of the term of a lease shall
operate to extinguish the whole or part of any debt to the Crown in respect of
such holding, permit, occupancy or lease.

(15) To approve the condition of residence being deemed to be performed
gh&: an approved deputy of a2 mortgagee or ¢xecution creditor resides upon a
olding.
(16) To extend the period during which a person upon whom a_holding
has devolved or a mortgagee who has entered into possession of a holding may
hold the holding.

{17) To grant dispensation of any condition under s, 178.

(18) To vary the design, survey or measurement of a holding, and to
allow the period within which moneys due for any excess of area or other reason
shall be paid. .

(19) To vary, modify or revoke or add to, any covenant, ¢gitidition, reserva-
tion, provision or purpose of a Iease, upon application by or willi the consent
of the lessee and upon the recommendation of the local lend board, or 1o extend
the time to comply with any covenant, condition or provision of the lease.

P13927—8 K 6111
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(20) To be satisfied that the conditions in respect of a conditional purchase
made before 1st Janmary, 1885, have been performed.

(21) To surrender the whole or part of a holding.

(22) To define and set apari travelling stock routes and camping places
under s. 34.

(23} To reserve or dedicate Crown lands or add Crown lands {o reserved
or dedicated Jands.

(24) To revoke or modify any reservation or revoke any dedication.

(25) To make any notification under ss. 84 or 85 and to correct, amend,
modify or revoke any such notification.

{26) To refuse registration of a transfer owing to a legal objection.
(27) To sign any reference, certificate, consent or permit.
(28) To appoint a person to act in the absence of a Crown Land Agent,

(29) To sign any correspondence in respect of leases, the conditions of
which require such correspondence to be under the hand of the Mipister.

(30) To withdraw any application at the request of or by the consent of
the applicant, and refund a survey fee and the whole or part of any deposit
lodged with any such application.

. (31) To direct the times at which any balance of survey fee, together with
interest, shall be paid consequent upon the lodging of an application for a special
ease.

(32) To direct that a survey fee be reduced in accordance with subsection
(2) of s. 161 or to waive the cost of survey or snbdivision in accordance with
subsection (3) of that section.

(33) To waive the Crown's right (o improvements under s. 219 and remit
the value of improvements or permit their removal under s, 220.

[(34) To pive a direction, upon adjustment of moneys after conversion of a
holding, as to the manner in which any excess may be applied in or {owards
%: satisfaction of any other debt of the applicant for the conversion to the

OWNL

(35) To grant permissions to occupy Crown lands for such gurposes and
vpon such terms and conditions as may seem fit, or to refuse such permission.

(36) To terminate permissions to occupy Crown lands or permissive
occupancies of Crown lands, to direct the removal of structures or materials
therefrom and to refund security deposits or release gvarantees in respect of
such permissions or occupancies.

(37} To grant extensions of time within which to comply with a condition
attaching to a holding requiring the erection of a dwelling thercon.

(38) To direct a Crown Land Agent to act as Crown Land Agent for any
additional land district or land districts.

(39) To require officers fo perform the duties connected with their respective
offices in and for any land district in addition to that for which they have been
appointed.

(40) To grant leave of absence to members of local land boards.

(41) To direct that a fresh determination of the license fee of an occupaticn
license be made and that payments be required of the annual license fee on the
basis of such fresh determination.

(42) To make a complaint to a local land board under s. 202 in respect of
permission to enclose a road or watercourse.

(43) To cancel or vary permission to enclose a road or watercourse or to
Teverse such cancellation or variation.

(44) To authorize the amalgamation of two or more permissions to enclose
roads or watercourses.

(45) To consent {o a lessee paying the rental value of Crown improvements
for the use thereof in lieu of paying the capital value of such improvements.
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(73) To be satisfied that difficulties exist to the removal from Crown land
of materials obtained under the auvthority of a guarry license, and to grant an
extension of time for removal of the material,

(74) To direct the manner of disposal of materjals in pursuance of
regulation 346

(75) To return any transfer to the parties for correction or amendment.

(76) To accept the surrender of any land or the whole or part of any
holding or perpetual lease grant.

{77) To consent to the subdivision of a homestead grant or perpetual
lease grant end to sign the form of consent.

(78) To consent under subsection (3) of s. 158, to a person being competent
to apply for an original suburban holding.

(79) To direct a local land board to hold an inguiry and make a report
and recommendation in connection with any application for exchange.

(80) To sign a certificate of approval of conversion of any holding.

(81) To sign certificates of conformity in respect of each portion of a
subdivided Conditional Purchase.

(82) To require the furnishing, productinn. @r ledigment of proof or evidence
in spursuance of subpars (b), (c) or (e) of regilstizn 310, or regulations 314,
315 or 315a.

(83) To be satisfied that a person was authorized to act for and on behalf
of a company or corporation in pursuance of subpar. {d) of regulation 310.

THE CLOSER SETTLEMENT ACTS
(as at July, 1971)
(1} To deal with applications—
(a) for consent to transfer or otherwise deal with any purchase or lease;

(b) to permit taking in stock on zzimient or to allow stock not owned
by the holder of any holding % si#siasture thereon;

(¢) to subdivide a holding;

(d) for permits fo occupy any acquired land, or land within a settlement
purchase area which remains undisposed of;

(e) to purchase or lease land which has been offered for sale or lease by
auction or tender and not disposed of;

(f) for a certificate pursnant to subsectiom (4) of s. 31 of the Closer
Settlement Act, 1904;

(g) for a certificate under s. 12 of the Closer Settlement Amendment
(Conversion) Act, 1943, that the conditions of a grant of a setilement
purchase lease or group purchase lease or closer settlement lease have
been duly performed;

(h) for consent to transfer or otherwise deal with any land which is
subject to & proclamation under ss, 4 or 5 of the Closer Settlement
(Amendment) Act, 1907;

(i) to convert a settlement purchase lease, group purchase lease or closer
settlement lease into a settlement purchase;

(j) to exchange;

(k} to vary, modify or revoke, or add to, conditions or restrictions
attached to a closer settlement lease or settlement purchase;

(1) for a certificate under subsection (5) of s. 11 of the Closer Settlement
Amendment (Conversion) Act, 1943, that a person upon whom a
holding has devolved is qualified to hold the holding;

(m) to permit residence on one of two holdings within reasonable
working distance of each other.
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(2) To direct a Iocit fsad board to deal with any matter, question or
inquiry that has arisen, wiikout regard to the land board district or land district in
which the land forming the subject of such matter, question or inquiry may be
situated or to refer any matter to a iocal Jand board for inquiry or report.

(3) To deal with recommendations and reporis by local land boards.

{4) To return decisions and recommendations to a local land board under
8. 7 of the Closer Settlement {Amendment) Act, 1914,

(5) To make references to the Land and Valuation Court.

(6) To defer, postpone or fund any payments due to the Crown and to
modify or revoke any such postponement,

(7) To grant approval to pay interest only in lien of instalments of purchase
money.

(8) To accept appraisements by a local land board or chairman under s. 2
ogzt_}:le Closer Settlement and Returned Soldiers Settlement (Amendment) Act,

{2) To direct that interest be not charged or to remit or to extend time to
ay interest on overdue paymenis under s. 29 of the Closer Settlement Act,
904, and s. 3 of the Closer Settlement {Amendment) Act, 1937.

(10) To forfeit, void or la%)se any purchase, lease or application or to cancel
any contract for sale or lease of land.

(11) To waive or reverse the forfeiture of any purchase or lease.

(12) To approve the condition of residence being deemed to be fulfilled
:hlfilii an approved nominee of a mortgagee or execution ¢reditor resides upon a

olding.

(13) To extend the period during which a person upon whom a holding has
devolved or to a mortgagee who has entered into possession of a helding to hold
the holding,

(14) To reserve or dedicate lands acquired under the Closer Settlement Acts
or land within a settlement purchase area or closer settlement lease area.

{15} To revoke, alter or modify any reservation or the revocation of any
dedication.

(16) To refnse registration of a transfer owing to a legal objection.
(17) To sign any reference, certificate, consent or permit.

{18) To make a reference to an Advisory Board of any matter in respect
of which a report may be deemed advisable or necessary.

{19) To alter an area and value of a holding under s. 21 of the Closer
Settlement (Amendment) Act, 1909, and s. 4 of the Closer Seftlement {Amend-
ment) Act, 1914,

{20) To add lands to a settlement purchase, settlement purchase lease, group
purchase lease, closer settlement lease or to lands sold by way of after auction
purchase or after tender purchase.

{21) To accept a surrender of the whole or part of a settlement purchase
lease, group purchase lease, closer settlement lease or a perpetual lease grant.

(22) To withdraw antﬁ application at the request of or by the consent of the
applicant, and to refund the whole or part of any deposit lodged with any such
application.

(23) To make a complaint to a local land board under s. 46 of the Closer
Settlement Act, 1904, in respect of a permission to enclose a road.

(24) To cancel or vary a permission to enclose a road and to reverse such
cancellation or variation.

(25} 'To authorize the amalgamation of twp or more permissions to enclose
roads,
(26) To allow under s. 23 of the Closer Settlement Act, 1904, interest to
bear on the price determined for acquired land for a further period.
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(27) To consent to a person, who divests himself of any land for the
purpose of applying for a settlement purchase, making such an application.

(28) To consent to a person, who has applied for and obtained a title to a
settlement purchase and who no longer holds the same, applying for another
settlement purchase.

(29) To consent, under paragraph (bl) of subsection (1) of 5. 29 of the
Closer Settlement Act, 1904, or paragraph (b) of subsection (2) of s. 9 of the
Closer Settlement Amendment (Conversion) Act, 1943, to a person performing
the condition of residence on a settlement purchase or closer settlement lease by
residing either on that purchase or lease or on other land held or owned by that
person.

(30) To grant cons: %r under subsections (2) or (3) of 5. 31
of the Closer Settlement Aut,; #8888 ‘o subsection (IA) of s. II of the Closer
Settlement Amendment (Conversion) Act, 1943,

(31} To approve the cancellation or variation of any permission to enclose
wholly or in part any road operating to extinguish the whole or part of any
debt to the Crown in respect of such permission. i

(32) To approve the holder of a closer settlement lease making a demand
opon the owner or holder of adjoining lands for a contribution towards the cost
of erection and maintenance of common boundary fencing.

(33) To approve of costs, incurred by a vendor in respect of a purchase
DCfr land by the Crown under the Closer Settlement Acts, being paid by the
own,

(34) To dispose of land or movable improvements in pursuance of sub-
section (6) of s. 21 of the Closer Seltlement (Amendment) Act, 1905.

(35) To issue a warrant to the sheriff to deliver possession of land in pur-
suance of s. 45 of the Closer Settlement Act, 1904, or s. 9pa of the Closer
Settlement Amendment (Conversion) Act, 1943.

(36) To alter due dates for recurring payments and any determination or
direction in pursnance of subsection (2) of 5. 3 of the Closer Settlement (Amend-
ment) Act, 1937.

(37) To exiend the time for payment of any proportionate part of any
sum made due and payable by virtue of a direction made in pursuance of par.
5337 of subsection (2) of s. 3 of the Closer Settlement (Amendment) Act,

(38) To certify that a charge created by s. 12 of the Closer Settlement
(Amendment) Act, 1919, has been paid.

(39) To apportion a charge creaied by s. 12 of the Closer Settlement
{Amendment} Act, 1919, on subdivision or transfer of part of the land or
portion subject to such charge.

(40) To permit the withdrawal of an application for conversion in pur-
suance of 5. 4a of the Closer Settlement Amendment (Cooversion) Act, 1943,
of a holding into another class of holding, subject to payment by the applicant
of the costs incurred in dealing therewith.

(41) To give a direction, upon adjustment of moneys after conversion of
& holding, as to the manner in which any excess may be applied in or towards

ge satisfaction of any other debt of the applicant for the conversion to the
TOWI.

(42) To grant permits to occupy land excluded from farms under par. (a)
of subsection (1) of s. 97 of the Closer Setflement Amendment (Conversion)
Act, 1943, upon such terms and conditions as seem fit.

_(43) To consent to a mortgagee entering into possession of a holding or fore-
closing a mortgage.

(44) To grant any dispensation under s. 178 of the Crown Lands Con-
solidation Act, 1913, as applied to settlement purchase leases, group purchase
leases or closer settlement leases by 5. 13 of the Closer Settlement Amendment
(Conversion) Act, 1943,
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(45) To sign certificates of fulfilment of conditions in respect of each
portion of a subdivided holding.

{46) To appoint and remove trustees of lands reserved or dedicated under
the Closer Settlement Acts.

(47) To waive the requirements of subsection (1c) of s. 26 of the Crown
Lands Consolidation Act, 1913, as applied to lands under the Closer Settlement
Acts by reg. 64 hereof.

(48) To give consent to a lease by trustees of lands reserved or dedicated
far public purposes and to approve of the purpose, terms and conditions of the
ease.

(49) To approve the areags and value per acre of proposed setilement pur-
chases before disposal,

(50) To require the furnishing or lodgment of proof or evidence im pur-
suance of subpars (b), (c) or (e) of reg. 35 or regs 39, 40 or 404,

(51) To be satisfied that a person was authorized to act for and on behalf
of a company or corporation in pursuance of subpar. (d) of reg. 35.

THE PUBLIC ROADS ACT, 1902
(as at July, 1971)

(1) To cause the juiiblishing of a notice of a proposal to consider the
cpening of a road togethss %tk a description, the publishing of an advertisement
and the posting of a like notice and description, under s. 7.

{2} To approve the publication, under s. 8, of a notification in the Gazette
declaring that the land referred to therein hag been resumed.

(3) To consider objections in pursvance of ss. 8, 11, 20, 25 and 27.

(4) To allow a further period fer lodgment of objections under ss. 8, 11,
20 and 27.

(5) To direct, under s. 10, either generally or in any particular case, that
that section shall not apply to or in respect of the opening of a road.

10(6) To approve a form of application for the opening of a road under
s. 10.

(7) To cause the posting, under 5. 11, of a notice of proposal to consider
the opening of a road.

(8) To approve the publication, under s. 11, of a notification in the Gazetre
declaring that the land referred to therein has been withdrawn.

(9) To grant Crown land and to make arrangements in connection with
the exchange of land, under s. 12.

(10) To notify in the Gazeite, under s. 12, of withdrawal of land from
a lease in connection with compensation.

(11) To negotiate agreement on matters referred to in ss. 13, 14, 16, 17
and 20A.

(12) To direct the recording of the addition of Crown land, surplus land
or a closed road under ss. 12, 14, 17 and 20.

(13} To pay costs and interest on compensation money under 5. 15a.

(14) To allow further ime for making a claim, or to grant a sum of
money towards the cost of fencing, under s 16.

(15) To sell by public auction or private contract of surplus land under
8. 17 or a closed road under s. 20a.

{16) To approve of the publication of a notification in the Gazerte declaring
& road to be a public road under s. 18.

(17) To cause the publishing of a notice of a proposal to consider the
closing of a road or part thereof, the publishing of an adverliscment and the
posting of a like notice under 5. 19.
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(18) To close a road or part thereof under s, 20.

(19) To grant a closed road under s. 20,

{(20) To close temporarily a road or part of a road under s. 21,
(21) To alter the position of a reserved road under 3. 22.

(22) To cause the remarking of a road under s. 23.

(23) To approve of the plan of survey of the remarking of & road under s. 25,

(24) To cause surveys to be made and a plan prepared and the approval
of such plan under s. 27.

{25) To publish a notice giving details of the action proposed to align or
re-align a road or alter or remark the alignment of a road, to publish an
advertisement and to post a like notice under s. 27.

(26) To accept a determination by the local land board under ss. 13, 14,
16, 17 and 20a.

(27) To make an appeal to the Land and Valuation Court by virtue of
& 34 (1) and to make a reference to the local land board under s. 34 (2).
(28) To limit, correct or aller the terms of a notification under s, 35.

(29) To withdraw, at the requesi of or by the consent of the applicant,
end to refuse an application for the opening of a road under ss. 8, 10 or 11,
for the closing and purchase or addition of an unnecessary road under s. 20,
for the alteration of the position of a reserved road under s. 22, for the re-
marking of a road under s. 25, or for the alignment or re-alignment of a road
or the alteration or remarking of the alignment of a road under s. 27, and the

refund of any deposit lodged with such application, less the costs incurred in
connection therewith,

THE PRICKLY-PEAR ACT, 1924
(as at July, 1971)
(1) To deal with applications—

(a} for consent to transfer or otherwise deal with a lease;

(b) to extend the term of a Iease or to extend a lease to & lease in
perpetuity;

(c) for permission to assign a person’s interests under an agreement
made in accordance with the provisions of 5. 16 of the Act;

(d) to subdivide leases;
(e) for prickly-pear lease.
(2) To grant leave to the Commissioner.

(3) To approve the Commissioner using the services of any officers of the
Department of Lands.

(4) To authorize expenditure from the Prickly-pear Destruction Fund.

(5) To enter into an agreement with the owner or occupier of private land
for the supply of poison or appliances or services for destroying prickly-pear on
the land, and to extend or vary such an agreement.

(6) To supply poison or appliances or services for destroying prickly-pear
on private land or Crown Jand.

(7) To weive or remit payment of any moneys due to the Crown.

(8) To enter into an agreement to accept the surrender of land and improve-
ments thereon under s, 14 of the Act.
{9) To accept a surrender of the whole or part of a lease.

(10) To require the capital value or rent of the residue of any holding after
a surrender of part of such holding has been accepted to be determined by the
local Iand board.

{11) To improve special conditions on a holding reduced in area by surrender
of part of such holding.
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_ (T) To approve that the building condition attached 1o an Auction Purchase
or After Auction Purchase has been complied with.

(8) To approve of the cancellation or temporary suspension of a Cream
and/or Milk Assignment.

(9) To approve of plans of reserve structures and facilitics and develop-
mental plans for reserves.

" (10) To mark Crown instruments “not liable for payment of registration
ee”.

(11} To determine requesis for concurrence in the acquisition of roads by
the Main Roads Department or other public authorities including the Common-
wealth Government.

(12) To approve the purchase of signs used on reserved or dedicated
areas.

(13) To give preliminary and final approvals in connection ~with Special
Purchases under s. 65, Crown Lands Consolidation Act, 1913.

(14) To approve reservation and revocation action in pursuance of the
provisions of 8. 254, Crown Lands Consolidation Act, 1913,

(15) To give preliminary and final approvals in connection with Exchanges
nnder 5. 195, Crown Lands Consolidation Act, 1913.

(16) To approve of the alteration of the sale list of Auction Purchases.

(17) To consent to further borrowing from the Rural Reconstruction Board
by a Closer Settlement lessee and to the lessee executing further security in
favour of the Board.

(18} To approve of the holder of a Closer Seitlement Lease entering into
a second mortgage.

(19) To approve of the notification in the Gazette of the election of trustees
of a common under ss. 6 or 7, Commons Regulation Act, 1898, ar the approving
10 seek the appointment of trustees of a common by the Governor under s. 10,
Commons Regulation Act, 1898.

(20) Determine requests by the Forestry yCommission for concurrence in
the dedication of Crown lands as state forest.

{21) To consent to the holder of a Closer Settlement Lease using for stock
feeding purposes, edible trees or scrub growing on the land leased.

(22) To give head office approval o the issue of Quarry Licenses over
Crown lands.

(23) To refuse applications for Quarry License.
(24) To issue Quarry Licenses.

(25) To approve the seeking of Executive Council approval to the appoint-
:lnent of a trustee of a reserved or dedicated area, under the Public Trusts Act,
897.

(26) To consent to the granting of a lease by the Maritime Services Board
of land adjoining or adjacent to Crown lands or dedicated lands and to execute
such consent,

(27) To approve the advertising of Crown land as being available for
Special Lease.

(28) To approve the checking and charting of plans of transferred proper-
ties submitted by the Department of the Interior for issue of a Crown Grant,
and of the issue of formal advice to the State Crown Solicitor,

(29) To approve the entry on to Crown land by the Postmaster-General’s
Department for laying of underground cables.

(30} To approve the taking or discharging of liens.

(31) To determine requests by Fisheries Branch of the Chief Secretary's
Depariment for concurrence in the granting of oyster leases.
















239

THE BUSH FIRES ACT, 1949

The Minister may declare an area to be a special area whereby the council
of that area before exercising power under s. 7 (2) (b) requires either the
written concurrence of the Forestry Commission or, if the Commission's con-
currence i3 not given within 3 days after notice, the Minister’s written con-
currence. (8. 7 (3) {a).)

The Minister may vary § tory bushfire danger period (see s. 7 (1))
for Lord Howe Island or the %siEsh Division. (8. 7 (4).)

The Governor may suspend the operation of 5. 7 (2) (b) which empowers
the council of an area to revoke the statutory bushfire danger period. (8. 7 (1).)

The Minister may prohibit the lighting of any fire or class of fire in the
open air where he is of the opinion that it is necessary or expedient in the
interests of public safety. (8. 16.)

The Minister, or in respect of the area mentioned in Schedule 3 the co-
ordinating committee, may form or organize a bushfire brigade where the council
has failed or refused to comply with a request to do so. (S. 19 (c) and (f).)

The Governor may, on the application of a council and recommendation of
the Bush Fire Council, declare the area of such council or part thereof to be a
bushfire district for the purposes of the Act. (8. 25.)

The person appointed by a council as Fire Control Officer for a bushfire
district must be approved by the Minister. (S. 26.)

THE CHARITABLE COLLECTIONS ACT, 1934

The Minister may, by notice in writing, require any person concerned in
making any appeal for support of a charity or charitable purpose to furnish
various particulars in relation to the appeal and may direct that liabilities or
expenses incurred be disallowed. (5. 3a).

The Minister may, before granting registration or exemption from registration
to any charity, make such enquiries as he thinks fit but shall not refuse repistra-
tion or exemption except on specified grounds. He may refuse to grant exemp-
tion fram registration if he is satisfied that the charity should be registered.
He may also limit the registration or exemption in certain respects. (5. 4.)

The Minister may call on the committee or governing body to show cause
why the charity should not be removed from the register or its exemption with-
drawn in certain circumstances and may remove from the register or withdraw
the exemption of a charity. (5. 6.)

The Minister may examine and inquire into any charity as to its condition
and management and may examine and inquire into any organization or associ-
ation to ascertain whether it is a charity. He may appoint inspectors for this
purpose. (S. 8.)

The Aiiuiiter may require the submission of audited accounts and production
of books, idiwpments, vouchers, etc., relating to a charity and he may require
verification by stamitory declaration. (S. 9.)

An inspector may require persons to attend and be examined in relation
to a charity. (S, 10.)

THE CINEMATOGRAPH FILMS ACT, 1935

The Miiiuter may at any time, on the recommendation of the [Theatres and
Films] Conwnsizion, apply the Act to any specified Aunstralian film of any of the
classes mentioned in s. 3 (1). (8.3 (2).)

The Minister may, on the recommendation of the Commission, modify the
prescribed requirements or exempt an exhibitor therefrom to such extent as he
considers reasonable, (8. 6 (3).)









242

The Minister may accept the surrender of a lease in the second year of its
culTency in any case where it appears to him that oyster culture cannot be carried
out on the area with any reasonable hope of success or where for any other
reason he considers such surrender should be accepted. (8. 73.)

_The Minister may determine a way of access to adjoining land over a
portion of the foreshore of a leased area. (8. 74.)

The Minister may withdraw from leases whole or part of a leased area
whete in his opinion such land is required for any public purpose. Compensation
is payable as agreed between the Minister and the lessee or in default of agreement
as determined by the local land board. (S. 76.)

Where an inspector reports that the lessee, within 1 year of the sommentéinent
of the lease, has not taken the proper measures to carry out the comditivis of
the lease and cultivate the leased area the Minister may call upon the lessee to
show cause why the lease should not be cancelled and after consideration of any
representations made by the lessee may cancel the lease. (8. 78.)

‘The Minister may call on a lesses 10 take remedial action where an inspector
reports that the lease is being mismanaged or to show cause why the lease
should not be cancelled and after consideration of any representations from the
lessee may cancel the lease. (8. 79.)

The Minister may prohibit the taking of oysters from a leased area where
he is satisfied that as a resul{ of overdredging or any other causes the area has
been reduced to such state that the faking of cysters should be suspended or
the oysters are unfit for consumption as foods and he may rescind such prohibition.
The Minister may release the lessee from payment of rent during any period of
sgspsens)ion where in his opinion such reduction resulted from natural causes only.
(S. 80.

When any leased area is affected with disease the Minister or an inspector
may require the lessee to take within a specified time such steps as are specified
in a written notice to rid the leased area of disease. (8. 81 (2).)

‘The Minister may declare that any leased area, area of Crown lands or
public oyster reserve is infected or likely to be infected to such an extent as to
render oysters unfit for human consumption and may prohibit the taking of
oysters therefrom for the period specified. In the case of a leased area the
?ginéstezllim;y release the lessee from payment of rent for the period specified.

. 82 .

The Minister may cancel an oyster lease if the lessee is convicted of am

offence under s. 87 (1). (S. 87 (5}.)

The Minister may cancel the lease of any lessee convicted of stealing oysters
or unlawfully receiving stolen oysters. (S. 89.)

An inspector may sell any fish or article of a perishable nature seized under
the Act as forfeited. (S. 98.)

The Minister may authorize any articles seized to be delivered to the person
disputing the forfeiture on his giving security to pay their value in case of their
condemnation. (5. 99.)

The Minister may sell oysters or spat from Crown lands, training walls or
public oyster reserves to any lessee under such conditions as he may see fit.
(8. 111.)

The Minister may by order in writing require the provision of a fishway in
any dam, weir or reservoir constructed on any tidal or inland river or creek or
over any flowing water. Where a person fails to comply with an order under
this section the Minister may cause the work to be carried oui and recover the
cost thereof from the person to whom the order was addressed. (5. 117.)

The Minister may require the last lessee of an expired lease to remove the
posts and cultivation from the area, In default the Minister may cause the posts
and cultivation to be removed and may sell same by public auction or otherwise
and may recover the cutstanding costs of such auction from such lessee. (S. 118.)

The Minister may cancel or suspend the licence of a territorjal boat used
by the licensee for the commission of an offence under the Act or regulations.
(Reg. 3 (4) and s. 23.)
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The Minister may cancel or suspend the licence of an extra territorial boac
used by the licensee for the commission of an offence under the Act or regulations.
(Reg. 4 (5) and 5. 24.)

The Under Secretary may transfer the licence in respect of a boat licensed
under s 23 or s. 24 to the purchaser of such boat. (Reg. 5.)

The Minister may cancei ¢ szspend the licence of a fisherman convicted of
an offence under the Act and zegidstions. (Reg. 7 (4) and s. 25.)

The Minister may cancel a fisherman’s licence bearing an endorsement that
the holder is permitted to take fish for sale if he is satisfied that the endorsement
was obtained by any false or misleading statement. (Reg. 7 (5).)

The Under Secretary may grant any application for a licence under regs 3,
4, and 7 if he is satisfied that all requirements have been met. Any such applica-
tion may be refused where the licence has been suspended or cancelled or the
applicasn; has been convicted of the offences referred to in regs 3, 4, and 7.
(Reg. 8.

The local inspector shall determine the number of set prawn nets to be used
and the size of the crew in respect of certain waters and shall determine by lot in
accordance with the regulation, the right of priority as between fishermen or
crews. (Reg. 10.)

The Minister may cancel or suspend an inland angling licence where the
holder has been convicted of a breach of the Acts or regulations, (Reg. 51 (3).)

The Minister or an authorized officer may approve of the withdrawal of an
oyster lease application. (Reg. 63.)

The Minister may refuse any application for a lease of ap oyster-farm.
(Reg. 64.)

The Minister may issue a special authorily to remove oysters to the former
lessee following the expiration of a lease and the lodgment of an application
of a new lease of the area. The Minister may also fssue a special authority to
remove oysters to an applicant for a lease of an area classified as an average
lands pending the issue of a lease. (Reg, 71.)

The Minister may at any time modify the boundaries of a leased area to
rectify error of measurement. (Reg. 87.)

An inspector may issue permits to cut mangrove growing below highwater
mark on any Crown lands. (Reg. 98.)

The Minister may cancel or suspend an oyster vendor's licence of a person
convicted of unlawinlly removing oysters or of having oysters in his possession
or on his premises which may reasonably be suspected of having been stolen or
unlawfully obtained. The Minister may refuse to issue any further licence to any
person so convicted. (Reg. 103.)

The Minister may forthwith sell or otherwise dispose of any net, engine or
other thing seized or forfeited or condemned under the Act or any net found in
any closed waters without an owner or unclaimed and may sell or otherwise
dispose of any net found in any waters other than closed waters without an
owner, at the expiration of 1 month from the date of seizure. (Reg. 107.)

The Minister may grant a permit to take fish from tidal or inland waters
wherein the taking of fish is prohibited or during any close season, where such
fish is required for hospital patients ar sick persons and is not otherwise obtainable
and he may attach to the permit such conditions he may think fit. (Reg. 110.)

THE GAMING AND BETTING ACT, 1912

T Biwaaier, or an officer of the Chief Secretary’s Department so authorized,
may ssefe poier machine licences except in certain circumstances. (8. 50p (1)
and (1a).)

The Minister may refuse to issue to a club not registered as at 1st March,
1968, a licence or renewal of a licence for more than the number of 20c poker
machines approved by the Minister from time to time. (S. 50p (1B) (d).)
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The Board may grant or advance on loan moneys from the fund to increase
stake moneys and prizes at meetings, improve racecourses, to assist greyhound
clubs and for any other purpose conducive to the advancement and development
of greyhound racing. (S. 56a (1} (d).)

The Board may make rules for the control and regulation of greyhound
racing and may alter or repeal such rules, (S. 56H.)

The Board may make rules governing the operations of stewards appointed
by the Board. (5. 56HA.)

The Board may make rules for and with respect to greyhound trial tracks.
{S. 56HB.)

Rules made by the Board are subject to the Governor's approval and may
be repealed by the Governor. (S, 561}

The Board may suspend payments to the Greyhound Racing Control Board
Fund where it determines that the fund is sound enough to permit such payments
to be suspended. (S. 56k {4).)

THE LOTTERIES AND ART UNIONS ACT, 1901

The Minister may, if he is satisfied that circumstances of an unusozl nature
arose, determine a percentage less than 50 per centum for the purposes of s, 4
(3) (e) (i). (5.4 (4).)

The Minister may issue permits for games of chance. (S. 44 (5).)

'The Minister may, if he is satisfied that circumstances of an unusual nature
arose in connection with a game of chance, determine a percentage less than 50
per centum for the purposes of 5. 44 (3) (g) (ii). (S. 4a {6).)

The Minister may issue permits for trade competitions. (8. 4B (5).)

The Governor or the Minister may grant or refuse applications for the
formation of voluntary associations. (S, 6A.)

The Minister may require voluntary associations to lodge balance sheets
and to produce books, documents and vouchers relating to the lottery conducted
by the association. (8. 10.)

The Minister may require balance sheets to be lodged in conmection with
lotteries and games of chance conducted under 5. 4 and 3, 4a and require the
production of books, docoments and vouchers relating thereto. (8. 11.)

THE OBSCENE AND INDECENT PUBLICATIONS ACT, 1901

The Minister may refer any publication or class of publication to the State
Advisory Committee on Publications for consideration and report in terms of
-85, 32 (1). The Minister may also refer to the Committes any other matter
arising out of the administration of the Act for its report thereom. (5. 32.)

Where the Committee has made a report to the Minister for the purposes

.0f 5. 32 (1) {c) the Minister, on consideration of the report, may determine

that a publication or class of publication shall be classified as restricted. H

the Minister so determines the classification shall extend to all subseguent

r%giti?t’)ns) or issues. The Minister may vary or revake any such determination.
. 33,

The Minister, on the recommendation of the Commiitee, may determine that
.any book, magazine or periodical proposed to be published, sold or distributed
-shall not be the subject of proceedings under sectton 5 or 16 of the Act. The
" Minister may revoke any such determination. (8 35.)

No proceedings may be fed in respect of any book, magazine or
: [tagric;(éitial without the approvif & #he Minister except those taken under s, 34,
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The senior officer of police on duty at a speedway meeting may instruct the
promoter or any official to cease racing if satisfied that competitors or spectators
are in danger. (Reg. 25.)

A speedway may be inspected at any time by certain members of the police
force or persons authorized by the Minister. (Reg. 30.)

THE SUNDAY ENTERTAINMENT ACT, 1966

The Minister may by order under his hand exempt any person Or persons
or clasg)of persons from the provisions of subsection 1 or 3 of section 4.
(S. 4 (3).)

The Minister may prohibit the holding or conducting on any Sunday after
12.30 p.m. of a public entertainment or public meeting or class of public enter-
tainments or public meetings where it appears to him that such action is necessary
to prevent interference with religious worship or to obviate any public disturbance
or for any other reason the Minister may deem sufficient. (S. 5 (1).)

THE THEATRES AND PUBLIC HALLS ACT, 1908

*

The Minister may direct that an additional fee is not payable on a late
application. (8. 7 (4) (b).)
fin lThe Minister’s decision as to the grade to which a building belongs shall be
al. (8. 8.)

The Minister may issue a licence for a theatre or public hall. (8. 9 (1) (d).)

The Minister may refuse a licence if it appears that the provisions of the
Act or repulations bhave not been complied with, alterations or additions are
necessary for public safety, health or convenience or the building or site is un-
stéitalble). He may grant a temporary licence during alterations or additions.
(S. 11.

A licence is subject to such terms and conditions as the Minister may deter-
mine from time to time. (5. 12a.)

A substitute licence may be issued in the place of specified licences. (S. 12B.)

Films may not be exhibited in any theatre or public hall unless the licence:
bears the prescribed endorsement. The Minister may cancel the licence issued
in respect of the theatre or public hall where a film is exhibited in contravention
of this section except on a first offence. (5. 13a.)

The Minister may cancel the prescribed endorsement on a licence if the
Theatres and Films Commission makes a determination to this effect or if the
licensee so requests in writing. (5. 13B (1a).)

The Theatres and Films Commission shall, having regard to the reasons given
by the person authorized by the Minister under s. 138 (2) (a) and the licensee’s.
statement of facis and circumstances, determine whether or not the prescribed
endorsement on the licence for a theatre or public hall should be cancelled.
(S. 13p (2) (d).)

The Commission, in dealing with those applications which must be referred’
to it under this section, may receive obijections and in accordance with the
section shall determine whether or not the application shall be granted. The
Minister may approve of the extension of the period specified by the Com-
mission in accordance with s. 13p (9) (b). (8. 13p.)

. {éd;h'tions or alterations to any bnilding requires the Minister's approval.
The Minister may suospend or cancel a licence for the reasons specified and
may cancel or restore a licence so suspended. (S. 16.)

The Minister may issue a licence to conduct public entertainment in tem-
porary and unlicensed structures and may cancel any such licence for any
breach of the terms and cenditions. (S. 23.)
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The Minister, whenever he is of the opinion that it is fitting for the preserva-
tion of good manners and decorum may prohibit or regulate the holding of any
public entertainment on any day other than Sunday. He may similarly prohibit
or rtegulate entertainment, including boxing or wrestling where he is of the
opinion that it is desirable to do so, on premises for which a licence permit or
certificate of registration under the Liguor Act, 1912, is held. (S. 27.)

A person appointed by the Minister or a police officer of or above the rank
of sergeant may inspect every theatre and public hall and every place in which
a public entertainment or public meeting is being held. (8. 29.)

ANNEXURE D

Official actions of public authorities against which there are rights of appeal
or rights in the nature of an appeal to—

(1) The Governor.

{2) The Minister.

(3) The Supreme Court.

(4) The Land and Valuation Court,

(5) The Industrial Commission of New South Wales,
{6) The Crown Employees Appeal Board.

(7) The District Court or Courts of Quarter Sessions.
(8) Courts of Petty Sessions or Mapgistrates.

(9} Local Land Boards.

(10) Miscellaneous Tribunals.

PART 1.—GOVERNOR

Act Authority Power Appellate Body

Audit Act, 1902 . .| Auditor-General | To  surcharge certain| Governor (3. 49).
amounts upon accounting
officers, etc. (s. 47 (1) ).

Gas and FElectricity] Auditor-General | To surcharge upon servants| Governor (s. 75 (8) ).
Act, 1935. of  Sydney County
Council amounts of
certain disallowances of|
at)p)enditure (s. 75 (2),

PART 2. —MINISTER

Act Autharity Power Appellate Body
Coal Mines Regu-| Minister. . ..| To ¥miit, B order, number] Minister, who may
lation Act, 1912. of sdsss for which a| withdraw the order

person may act as| or refer matter to
manager {s. 5 (5) ). Court of Coal Mines
Regulation (s. 5(7} ).
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PART 2. —MINISTER—continued

Act Authority Power Appellate Body
Scaffolding and! Chief Inspector. .| To issue certificate of| Minister, following
Lifts Act, 1912 competency to driver of| reference to Board
—continued. power crane (s. 17 (4)). | of Reference (s. 17
).

Chief Inspector..| To issue certificate of| Minister, following
competency to rigger,| reference to Board
dogman, scaffolder or] of Reference (s, 17a
crane chaser (5. 174 (2} }.] @)).

Seil Conservation| Minister. . .| To notify proposal to] Minister (5. 17 (5) ).
Act, 1938, notify tract of land as an

Transport Employ-
ees  Retirement
Benefit Act, 1967.

Commissioner of|
the Soil Con-
servation
Service.

Transport
Retirement
Board.

“area of erosion hazard™
(s. 17 (1) ).

To direct owner of land
within area of erosion
hazard to carry out
remedial works (5. 18

2)).

To require employer to
furnish returns as to his
employees (3. 32 (1) }.

Minister, following
reference to Com-
mission and local

land board (s. 18
%))
Minister, who shall

therenpon refer the
matter for opinion
to a judge of the
Supreme Court, and
shall decide the point
in accordance with
that decision (5. 60
@)).

PART 3.—SUPREME COURT

Act Authority Power Appeliate Body
Adoption of Director of Chiigl To refuse, revoke or| Supreme Court (s. 14
Children Act, Welfare suspend application by| (1)).
1965, Department.. charitable organization
for approval as a private|
ag])option agency (ss. 11,
Business Names Corporate Afféds| To cancel the registration| Supreme Court (5. 19
Act, 1962, Commission:* | of a business name (s, 19| (3} ).
).
Companies Act, Companies To register either as a| Supreme Court (5. 9
1961, Auditors Board,| company auditoer (s. 9, (16} ).

(2)), or as a liquidator
(s. 4)) a person
resident outside the State
or the Commonwealth;
to refuse to remew regis-
tration of a registered
company auditor or
liquidator (s. 2 {8)); to
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PART 4—LAND AND VALUATION COURT—continued

Act Authority Power Appellate Body

Closer - Closer To assess fair market value} Land and Valuation
Settlement Settlement on resumption of closer| Court (3. 2 (1)).
(Amendment) Adyisory settlement land (s. 3 (1) ).

Act, 1907, Board,

Closer Seitlement | Closer To determine fair market| Land and Valuation
Amendment Settlement value of land for purposs| Court, following
Conversion) Advise of fixing rent on settle-] appeal to local Jand

ct, 1943, Board. glt(’.;l)t(t]:)u)rchase lease (3. board {s. 3 {1)).
Closer To determine fair market| Land and Valuation
Settlernent value of seitlementl Court (s. 11 (3}).
Advisory purchase lease, etc,,
Board. subject of a proposed

Coal Industry Act,
1946,

Cobar Water
Supply Act,
19463,

Crown Lands
Consolidation
Act, 1913,

Crowna Lands
Consolidation
Act, 1913,

Joint Coal Board

Joint Coal Board| T

Cobar Water
Boar

Local land board

Local land board
(after reference
from Minister).

Local land board
(after reference
from Minister).

Local land board

Local land board

transfer (s. 11 (3)).

To provide compensation
for land resumed under
Act {s. 26 (3) ).

o determine value of

coal acguired under 5. 27

(s. 27 () ).

To agree upon compen-
sation if claim be made
therefore (s, 13 (3)).

To make order requiring
payment of moaey as
compensation, etc. (3. 14
®). o

To make inquiry or
recommendation for due
administration of this
and other Acts including
boundary dispuiss and
report to- Fdindster (s.
17¢1) ).

To decide questions of]
lapse, voidance or for-
feiture arising out of the;
Crown Lands Acts (s. 18).

To reconsider initial report
or recommendation made
to Minister, pursuant to
reference under s. 17 (cf.
supra), or otherwise (s.
20 (2)). i

To consider applications
for additional holdings
of classified areas of]
Crown lands (s. 114 (2} ).

Land and Valuation
Court (3. 26 (9 ).

Land and Valuation
Court (s. 27 (6) ).

Land and Valuation
Court (5. 13 (3)).

Land and Valuation
Court (s. 14 (8) ).

Land and Valuation
Court (s. 17 (1) ).

Land and Valuation
Court (5. 18).

Land and Valuation
Court (5. 20 (2} ).

Land and Valuation
Court, only where
if appeal would be
successful, it would
not affect another
person having made
successful simultane-
ous conflicting appli-
cation to bo {s.
114 (M )
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PART 4~~LAND AND VALUATION COURT——continned

Act Authority Power Appellate Body
Hunter Valley Flood| Assessment To determine whetheﬂ Land and Valuation
Mitigation Act, Board. severance of land due to| Court (5. 30 (2)).
1956 river diversion work
results in constitution of
less than a home main-
tenance area (s. 30 (2) ).
Assessment To determine adequacy of| Land and Valuation
Board. bores where river work| Court (s. 31 (3) ()

Irrigation Act, 1912

Land Aggregaﬁou

Tax Management

Act, 1971*.

Land Development
Contribution

Management Act,

1970.

Land Tax

Management Act,
1956,

Liquor
(Amendment)
Act, 1919,

Local Government
Act, 1019,

Advisory board
constituted
under Closer
Settlement
(Amendment)
Act, 1907,

Board constituted
under s. 11€ (3)
(a).

Western Lands
Commissioner.

The State Plan-
ning Authority
of New South
Wales,

Valuer-General. .

Western Lands
Commissioner.

Licences
Reduction
Board.

Couneil ..

Coungeil . . .-

A To determine for rat'mgﬂ

causes deprivation of]
riparian rights (s, 31 (3}
(e ).

To determine c¢ompensa-
tion for land resumed
for constitution as an
irrigation area (5. 5G (2)

©).

To determine purchase
money or annual rental
of irrigated lot (s. 11E
2)).

To make and alter valua-
tions of land within the

Western Division (5. 57,

8. 59).

To consider objection to
its decision as to assess-
ment of contribution (3.
22(3)).

To alter its valuation of]|
land on objection by
owner or State Planning|
Authority (s, 47 (1) ).

To alter valuation of land
made by him on ohjection
by owner (s. 59 (1} ).

To determine compensa-
tion payable as to un-
expired tenancy of lessee
of premises deprived of
licenee (s. 23 (1) ).

purposes status of land
asurban farm Jand (s, 118
2

To Iévy rates on land
(3. 117, 5. 132).

(ii) ).

Land and Valuation
(C_)o;lrt (8. 5a¢ (2) (c)
i) ).

Land and WValuation
Court (s. 11e (4)).

Land and Valuation
Court (s. 59 (1) ).

Land and Valuation
Court (. 22 (5) ).

Land and Valuation
Court (s. 48 (1) ).

Land and Valuation
Court, following
consideration of
objection by Western
Lands Commissicner
(5. 59 (1)).

Land and Valmation
Court (5. 24 (1)).
(Board may state
case for  Supreme
Court on question
of law 5. 28).

Land and Valuation
Court (5. 118 (2) ).

Land and Valuation
Court (s. 133 (3)).

* Now proclaimed to commence as at 1st September, 1972, {except 83, 1-7 and Parts I and IT of Schedule).
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PART 4—~LAND AND VALUATION COURT—continued

Act

Authority

Power

Appeliate Body

Reclamation Act,
1930.

Returned Soldiers
Settlement Act,
1916.

Rivers and
Foreshores
Improvement
Act, 1948.

Soil Conservation
Act, 1938.

State Brickworks
Act, 1946,

State Coal Mines
Act, 1912,

State Tileworks Act,
1947.

YValuation of Land|

Act, 1916.

Water Act, 1912

Reclamation
Trust.

Local land board

Local land board
or board
appointed by
Governor under
s. 19 (2).

Minister or
Water
Conservation
and Irmgation
Commission (as|
Constructing
Authority).

Water
Conservation
and Irrigetion
Commission.

Catchment Areas
Protection
Board.

Minister (as
Constructing
Authority).

Nominee of
Minister (8. 4).

Minister (as
Constructing
Authority).

A valuation
board.

Water
Conservation
and Trrigation
Commission.

To vary reclamation plan|
following objection
thereto (s. 12).

To confirm or disallow
applications for blocks of,
Crown land, ete. (s. 4

To determine price or
capital value of Crown,
etc. land acquired by
t(izigc)hs.rged soldier (s. 19

To speci cootribution|
payable by owner to
ensure that Row of water
in river not obstructed
3.6 {))

To estimate contribution
payable for construction,
of additional work to
benefit lands within the
district (3. 11).

To report on objection to
notice requiring owners
etc, to permit act to avoid
damage to work for
storage of water (5. 22

@)

To agree upon compen-
sation payable to owner
of resumed land (s. 8
).

To determine value of]
land privately owned but
proposed to be resumed
G. 6 (1))

To agree to compensate
owner for land resumed
for tileworks (s. 8 (3)).

Toe  determine  certain|
objections to valuations
(s. 36G).

To grant or refuse applic-
ation for licence to use]
water conservation, ete.
works on land—

() of owner—(s. 11 (3)

a));
(ii) not occupied by
applicant (s. 13A).

Land and Valuation
Court (s. 12).

Land and Valuation
Court (s. 5).

Land and Valuation
Court {s. 19 (38) ).

Land and Valuation
Court (s. 6 (2} (c) ).

Land and Valuation
Court (3. 14).

Land and Valuation
Court (5. 22 (2)).

Land and Valuation
Court (s. 8 (4)).

Lapnd and Valuation
Court (5. 7 (4, (3 }.

Land and Valuation
Court (s. 8 (3) ).

Land and Valuation
Court (s. 36M).

Land and Valuation
Court (5. 11 (4} ).
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PART 7.—DIESTRICT COURT, OR COURTS OF QUARTER SESSIONS—continued

Act Authority Power Appellate Body
Charitable Minister. . .| To remove any registered{ District Court (s, 6
Collections  Act, charity from register (s.]. (1)).
1934, —continyed. 6{1))
Chiropodists Chiropodists To remove mname of| District Court (s. 26
Registration Act,| Registration chiropodist from| (6)).
. 1962, Board. register or reprimand
’ him, etc. (3. 26 (1) ).
Clean Air Act, 1961] Under-Secretary | To grant application for| District Court (5. 26
. of Department | licence to occupier of] (1))
of Public certain  industrial, etc.
Health, premises (s. 11 (2)); to
approve certain  work
likely to increase air
pollution {s. 16); or to
require  occupier  fo
minimize emission of air
impurities (s. 20 ()}
Commercial Officer in To object to grant or District Court (3. 14).
+ Agents and ~ charge of - renewal of application . .
Private Inquiry Police. for licence as commercial
Agents Act, or private inquiry. agent
1963, (. 10(3) @)
Member of To make complaint to

Farm P;oduce
Apgents Act, 1926.

Fisheries and
Oyster Farms
Act, 1935.

Gas and Electricity,
Act, 1935,

Horticultural Stock
and Nurseries
Act, 1969,

Local Government
- Act, 1919,

Police Force of|
or above the
rank of
sergeant.

Registrar

Minister. .-

Auditnr—deneral

Director-General
of the .
Department of
Agriculture.

Inspector of
Local
Government
Accounts,

Court of Petty Sessions|:
that licensee be dis-
qualified (s. 11 (1)).

.| To refuse to grant a farm

produce agent's licence
or to cancel same (5. 11

).

.| To issue, suspend or cancel

licences as to fishing
boats, fishermen, inland
angling, eic. (s. 23, s. 25,
s. 258).

To suretiiige upon
servams, ‘wic. of Sydney
%ounty Couneil (5. 75(2),

).

To grant, refuse, efc.
application for regis
tration as nurseryman or|
reseller (5. 8).

surcharge

To upon
servants, etc. of counci]
disallowances of

expenditure (s. 213 (3) ).

District Court (s. 14).

District Court (s. 11
@)

A Court of Quarter
Sessions (s. 119).

Metropolitan District
Court (s. 75 (8) ).

District Court (3. 10
)

District Court, appeal
also lies to Court of
Petty Sessions (s. 213
). o




269

PART 7—~DISTRICT COURT, OR COURTS OF QUARTER SESSIONS-—continued

Act Authority Power Appellate Body
Motor Vehicles Government To refuse to issue, or| District Court (3. 13
(Third Party Insurance Office| notify holder of intention| (1) ). :
Insurance) Act, (as authorized to cancel, third party

1942,

Nurses Registration
Act, 1953,

Optical Dispensers
Act, 1963,

Pasiures Protection|
Act, 1934,

Pest Destroyers -
Act, 1945,

Pharmacy Act,
<7 1964,

Physiotherapists
Registration Act,
1945,

Police Offences
(Amendment)
Act, 1908 and
Regulations.

Private Hospitals
Act, 1908,

insurer—s, 14

1)

Nurses
Registration
Board.

Optical
Dispensers
Licensing
Board or
Secretary
thereto.

Auditor-General

Under-Secretary
and Director of
the Department
of Agriculture.

Pharmacy Board
of New South
Wales.

Physiotherapists
Registration
Board.

Minister. .

The Hospital
Commission of

New Souih -
Wales.

policy of insurance (s. 13
(1))

To deregister or suspend
nurse for misconduct, or
refuse or fail to register
nurse (s. 19 (1), s, 19

8)).

To issue, suspend or
cancel licences relating
to practice as optical
dispenser (s. 20); to
remove name from
register for misconduct,
efe. (ss. 24, 25, 26).

To surcharge
servants, eic.
disallowances
expenditure (8.

(b} and () ).

upon
of boaﬂtl‘

To refuse application for
registration of a pest
destroyer (s. 5¢1) ).

To deregister or suspend
pharmacist (s. 20 {1));
or refuse or fail to
register him (5. 22 () )

To deregister or suspend
physiotherapist for
misconduct (3. 24 (1));
or to refuse or fail to
register him (5. 24 {6) ).

.| To grant, withdfaw, ete.

licence or auvthority of
pharmacists, etc. to
manufacture drugs, etc.
(s. 20 (1)).

To revoke licence granted
to hospital (s. 16,-5. 16A).

0
194 (1) -

District Court (5. 19
@)

District Court (5. 27
(1))

District- Court (s.. '-19A
_(3)).

District Court, with
optional advice of
assessors (5. § (2),
5. 5(6)).

District Court (s. 22
). ‘

District Court (s. 24
@)).

District Court (s. 20
{1) and regulalion
26).

District Court (s. 16C
M)
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PART 8—COURTS OF PETIY SESSIONS, MAGISTRATES, ETC.—continued

Act Authority Power Appellate Body
Motor Vehicle Commissioner To grant application for| Petty Sessions (5. 7 (1)
Driving for Motor a licence (s. 5 (4)); or] (b)).
Instructors Act, Transport. cancel or suspend same
1961, (3.6 (1)),
Motor Vehicles Authorized To refuse to issue, or to| Petty Sessions (s. 13
{Third Party insurer, e.g. cancel a third party] (I)).
Insurance) Act, Government policy (s. 13 (1) ).
1942, Insurance
Office.
Parliamentary Divisional To decide that claimant| Petty Sessions (8. 36
Electorates Returning for enrolment or transfer| (4); s. 48 (1)).
and Elections Officer. of enrolment is not
Act, 1912, entitled thereto (3. 36

Pistol Licence Act,
1927.

Public Health Act;¥

1902,

Second-hand
Motor Dealers
Act, 1956,

Tow-Truck Act,
1967,

Commissioner of]}

Police.

Officer in charge
of Police .
station. -

Officer in charge
of Police
station.

Local Authority
or Board of
Health.

Commissiorer
for Motor
Transport.

Commissioner
for Motor
Transpori.

(4)); or to determine
objection as to name on
electoral roll and to
direct registrar to remove
name of objector from
register (s. 47 (1) ).

To approve a pistol club,
or revoke approval (s. 5a
(1) (a) ).

To issue pistol licence (s.
5(2)).

To decline application for
issue of pistol dealer’s
licence (s, 11 (5}).

To notily puoblican of
requirement that he put
premises in  sanitary
condition (s. 26F).

To make reasonable
allowance to tenant for|
expenses in  quitting

dwelling house as to
which closing order made
(s. 60 (2) ).

To refuse grant of licence
to deal in used cars (s.
B); or cancel or suspend
same {s. 9).

To grant application for
licence or driver’s
certificate (s. 12): or to
cancel or suspend same
(s. 1.

Petty Sessions (3. Sa

1) ).
Petty Sessions (5. 6).

Petty Sessions (s. I1
5), 5. 6).

Police or stipendiary

magistrate or any
two justices sitting
as Court of Petty
Sessions (5. 27 (1) ).
Stipendiary or Police
magistrate (5. 60
@)

Petty Sessions (s. 10
(1) (b)).

Petty Sessions (s. 14
(1) (b) ).
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22, In dealing with the three Acts no attempt has been made {0 compaie
in detail the ambit of the relevant Schedules which are set out in the Schedule
hereto. However, the general commeni may be made that the narrowest is
probably the United Kingdom Schedule, and the widest is contained in the Western
Australian Schedule, with the New Zealand Schedule falling in between.

INSTTTUTION OF COMPLAINTS

23, Under the New Zealand Act, s. 11, the Commissioner may act—
(a) on complaint by a citizen (subsec. (2));
(b) of his own motion {subsec. (2));

(c} on petition referred to him by a committee of the House of Representa-
tives (subsec. (3)}) (3 £%msnissioner has no discretion to investigate
such a matter (as he hwws; wniler s. 14, in relation to (a) and (b)) nor
does he have the same obligations as to procedure (s. 19) or the same
duty to report (under s. 20) to a complainant).

The Western Australian Act, under ss, 15 and 16, contains similar provisions.
By contrast, s. 5 (1) of the United Kingdom Act permits the Commissiener to
entertain a complaint only if it is made through a Member of the House of
Commons.

RULES FOR GUIDANCE

24, Section 10 of the New Zealand Act permits general rules for the guidance
of the Ombudsman to be made by the House of Representatives. Section 12 of
the Western Australian Act contains similar provisions. There is no equivalent
provision in the United Kingdom Act.

PROCEDURE AS TO INITIATION OF COMPLAINTS

25. Under the New Zealand Act, there are only outline provisions as to
initiation of complaints. Under s. 13, writing is required and special provision
is made as to the forwarding unopened to the Ombudsman of letters from con-
victs and inmates of mental institutions. Section 13 (3) provides for a nominal
fee of $2.00 lo accompany any application, though the Ombudsman may
direct that no fee be payable. Although this nominal fee was intended merely
as a minor discouragement of frivolous use of the mechanism, the existence
of any fee at all has been the subject of adverse comment.

26. In England, as indicated above, complaint is made through a member
of the House of Commons. Under s. 5, a complaint must be in writing and
addressed to the member and may be referred to the Commissioner by a member
only with the comsent of the complainant. Section 6 (2} permits a complaint
to be made by a representative where the person, who would atherwise have been
complainant, has died or is unable to act for himself and s. 6 (3) imposes
a time limit of 12 months from the date on which the person aggrieved first
had notice of the matters of which complaint is made—in exceptional cases,
ﬂ:fe Commissioner may entertain a matter where the complaint is made out
of time.

27. In the Western Australian Act, apart from matters referred by a House
of Parliament under s. 14, s. 16 {1} provides that the Commissioner may conduct
an investigation either of his own motion or on a complaint made under s. 17.
Under s. 17 (1), a complaint must be in writing, It may be made by the person
or corporation affecied or (under subsec. (2))} by a representative where a
complamant has died or is unable to act for himself. Subsection (3) preserves
the right of any person to make a complaint notwithstanding prohibitions of
or restrictions on communication otherwise applicable. Subsection (5) provides
a time limit of twelve months after first notice of the matter camplained- of,
though the Commissioner is given a discretion, in special circumstances, to
entertain later complaints. Subsection (6) permits the making of a complaint
within 6 months of commencement of the Act where the matter complained
of occurred at any time prior to the commencement of the Act.
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1962, No. 10 Parliamentary Commissioner {Ombudsman)

1. Short Title—This Act may be cited as the Parliamentary Com-
missioner (Ombudsman) Act 1962,

Parliamentary Commissioner (Ombudsman)

2. Parliamentary Commissioner (Ombudsman)—(1) There shall be
appointed, as an officer of Parliament, s Commissioner for investigations,
to be called the Ombudsman.

(2) Subject to the provisions of section 6 of this Act, the Commissioner
shall be appointed by the Governor-General on the recommendation of
the House of Representatives,

{3) Mo person shall be deemed to be employed in the service of Her
Majesty for the purposes of the Public Service Act 1912 or the Super-
annuation Act 1956 by reason of his appointment as Commissioner.

3. Commissioner to hold no other office—The Commissioner shall not
be capable of being a member of Parliament, and shall not, without the
approval of the Prime Minister in each particular case, hold any office
of trust or profit, other than his office as Commissioner, or engage in any
occupation for reward outside the duties of his office.

4, Term of office of Commissioner—(1) The recommendation for the
appointment of the Commissioner shall be made in the first or second
session of every Parliament.

(2) Unless his office sooner becomes vacant, every person appointed as
Commissioner shall hold office until his successor is appointed. Every such
person may from time to time be reappointed.

{3) The Commissioner may at any time resign his office by wriling
addressed to the Speaker of the House of Representatives, or to the Prime
Minister if there is no Speaker or the Speaker is absent from New Zealand.

5. Removal or suspension from office—(1) The Commissioner may at
any time be removed or suspended from his office by the Governor-General,
upon an address from the House of Representatives, for disability, bank-
ruptcy, neglect of duty, or misconduct,

(2) At any time when Parliament is not in session, the Commissioner
may be suspended from his office by the Governor-General in Council for
disability, bankruptcy, neglect of duty, or misconduct proved to the
satisfaction of the Governor-General; but any such suspension shall not
continue in force beyond the end of the next ensuing session of Parliament.

6. Filling of vacancy—(1)} If the Commissioner dies, or retires, or -
resigns, or is removed from office, the vacancy thereby created shall be
filled in accordance with this section.

(2) If any vacancy in the office of Commissioner occurs at any time
while Parliament is in session, it shall be filled by the appointment of a
Commissioner by the Governor-General on the recommendation of the
House of Representatives:

Provided that if the vacancy occurs less than two months before the
close of that session and no such recommendation is made in that session,
the provisions of subsection (3) of this section shall apply as if the
vacancy had occurred while Parliament was not in session.

(3) If any such vacancy occurs al any time while Parliament is not in
session, the following provisions shall apply:

(a) The Governor-General in Council may appoint a Commissioner
to fill the vacancy, and the person so inted shall, unless
his officer sooner becomes vacant, hold iz sail his appoint-
ment is confirmed by the House of Reprasemintives:







[Amended,
1968, Act No.
138,8. 1(2).]

[Amended,
1968, Act No.
138,8. 2 (#0.]

[Amended,
1968, Act No.
138, 5.2 (3).]

[Amended,
1968, Act No.
138, 5. 2 (2).]
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1962, No. 10. Parliamentary Commissioner {(Ombudsman)

Functions of Commissioner

11. Functions of Commissioner—(1) The principal function of the
Commissioner shall be to Investigate any decision or recommendation
made (including any recommendation made to a Minister of the Crown),
or any act done or omitted, relating to a matter of administration and
affecting any person or body of persons in his or its personal capacity,
in or by any of the Departments or organisations pamed in Parts I and IT
of the Schedule to this Act, or by any officer, employee, or member thereof
in the exercise of any power or function conferred on him by any
enactment.

(14) It shall also be the function of the Commissioner io investigaie
any decision or recommendation made, or any act done or omitted, affecting
any person ot body of persons in his or its personal capacity, by any officer
or employee of any organisation named in Part III of the Schedule
to this Act (in his capacity as such officer or employee), including any
recommendation made to any such organisation. :

{2) The Commissioner may make any such investigation either on a
complaint made to him by any person or of his own motion; and where a
complaint is so made he may commence any such investigation notwith-
standing that the complaini may not on its face be against any such
decision, recommendation, or act as aforesaid.

(3} Without limiting the foregoing provisions of this section, it is herchy
declared that any Committee of the House of Representatives may at any
time refer to the Commissioner, for investigation and report by him, any
petition that is before that Committee for consideration, or any matter to
which the petifion relates. In any such case the Commissicner shall, subject
to any special directions of the Commitice, investigate the matters so
referred to him, so far as they are withis risdiction, and make such
report to the Commitiee as he thinks fig: & in section 14 or section 19
or section 20 of this Act shall apply in respect of any investigation or report
made under this subsection.

(3a) Without limiting the foregoing provisions of this section, any
organisation named in Part I of the Schedule to this Act may refer to the
Commissioner for invesfigation and report by him any matter that is
within his jurisdiction by virtue of subsection (1A) of this section.

(4) The powers conferred on the Commissioner by this Act may be
exercised notwithstanding any provision in any enactment to the effect
that any such decision, recommendation, act, or omission shall be final,
or that no appeal shall lie in rtespect thereof, or that no proceeding or
decision of the person or organisation whose decision, recommendation,
act, or omisston it is shall be challenged, reviewed, guashed, or called in
question.

{5) Nothing in this Act shall authorise the Commissioner to investigate—

(a) Any decision, recommendation, act, or omission in respect of which
there is, under the provisions of any enactment, a right of
appeal or objection, or a right to apply for a review, on the
merits of the case, to any Court, or to any tribunal constituted
by or under any enactment, whether or not that right of dppeal
or objection or application has been exercised in the particalar
case, and whether or not any time prescribed for the exercise
of that right has expired:

(b) Any decision, recommendation, act, or omission of any person in his
cif;p%city as a trustee within the meaning of the Trustee Act
56:
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Parliamentary Commissioner (Ombudsman) 1962, No. 10

SCHEDULE—conrinued
DEPARTMENTS AND ORGANTSATIONS T0 WHICH THIS AcT AFPPLIES—COonL
Part I—Government Departments—continued
The Police Department. -
The Post Office.
The Prime Minister’s Department.
The Public Trust Office.

* * * »* . (Amended, Act No, 60, 1971, =
The State Advances Corporation of 28).
New Zealand.
The State Insurance Office.
s . ® * * (Amended, Act No. 38, 1963, s
The Tourist and Publicity Depart- 36 (4)).
ment.
(Amended, Act No. 19, 1968, s
’ . * * * 6D
The Treasury.
The Valuation Depariment.
Part II
The Accident Compensation Com- (Added, 4ct No. 43, 1972, 5. 184).
mission.
» - - . * (Amended, Act No. 67, 1964, s.
26 (4); Act No. 52, 1971, 5.
89 (1)).
* * * * * (Amended, Act No. 67, 1964, s
26 (3); Act No. 52, 1971, s.
89 (1)).
" . ¥ * * (Amended, Act No. 47, 1965, 3.
The Board of Maori Affairs. 45 an.
The Decimal Currency Board. (Added, Act No. 124, 1965, 5. 10).
The Harthquake and War Damage
Commission.

The Government Stores Board.

The Government Superannuation
Board.

The Land Settlement Board.

The Macri Purposes Fund Board.

The National Parks Authority.

The National Provident Fund Board.

The National Roads Board,

The National Water and Soil Con- (Added, Acr No. 135, 1967, 5. 39).
servation Authority.
. * * -« " {Amended, Act No. 67, 1964, s.

26 (2); Act No. 62, 1971, s.

8 .

The New Zealand Army. 5 (4)

The New Zealand Defence Council (AdaZedj)Act No. 67, 1964, 5. 26
1)).

The New Zealand Naval Forces.

The Police.

The Public Service Commission.

The Rehabilitation Board.

The Royal New Zealand Air Force.

The Social Security Commission.

The Soil Censerwvption and Rivers
Conirol Comnell.

The State Fire Imsurance Board.

The Water Resources Council. (Added, Act No. 154, 1971, 5. 23).
Part IIT
Education Boards. (Add(eg},)dcr No. 138, 1968, = 2
Hospital Boards. (Add(ea;);ict No. 138, 1968, s 2
6)}.

This Act i3 administered in the Legislative Department.
















[See amend-
ments, 1968,
c, 64, 55, 16,
17.]
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(4) No person shall be required or authorised by virtue of this Act
to furnish any information or answer any guestion relating to proceedings
of the Cabinet or of any committee of the Cabinet or to produce so
much of any document as relates to such proceedings; and for the purposes
of this subsection a certificate issued by the Secretary of the Cabinet wilth
the approval of the Prime Minister and certifying that any information,
question, document or part of a document so relates shall be conclusive.

{5) Subject to subsection (3) of this section, no person shall be com-
pelled for the purposes of an investigation under this Act to give any
evidence or produce army document which he could not be compelled to
give or produce in proceedings before the Court.

. jthout lawful excuse obstructs the Commissioner -
or any officer of the Cs oner in the performance of his function under
this Act, or is guilty & @iy #ct or omission in relation to an investigation :
under this Act which, if that investigation were a proceeding in the Court, |
would constitute contempt of court, the Commissioner may certify the
offence to the Court.

(2) Where an offence is certified under this section, the Court may
inguire into the matter and, after hearing any witnesses wha may be
produced against or on behalf of the person charged with the offence, and
after hearing any statement that may be offered in defence, deal with him
in any manner in which the Court could deal with him if he had
committed the like offence in relation to the Court.

(3) Nothing in this section shall be construed as applying to the taking

of any such action as is mentioned in subsection (4) of sgction 7 of this Act.

10.—(1) In any case where the Commissioner conducts an investigation
under this Act or decides not to conduct such an investigation, he shall
send to the member of the House of Commons by whom the request for
investigation was made (or if he is no longer & member of that House, 1o
such member of that House as the Commissioner thinks appropriate) a
report of the resulits of the investigation or, as the case may be, a statement
of his reasons for not conducting an investigation. :

(2) In any case where the Commissioner conducts an investigation under

-~ this Act, he shall also send a report of the results of the investigation to

the principal officer of the department or authority concerned and to any
other person who is alleged in the relevant complaint to have taken or
anthorized the action complained of.

(3) I, after conducting an investigation under this Act, it appears to the
Commissioner that injustice has been caused to the person aggrieved in
consequence of maladministration and that the injustice has not been, or
will not be, remedied, he may, if he thinks fit, lay before each House of
Parliament a special report upon the case.

{4) The Commissioner shall annually lay before each House of Parlia-
ment a general report on the performance of his functions under this Act
and may from time to time lay before each House of Parliament such
other reports with respect to those functions as he thinks fit.

(5) For the purposes of the law of defamation, any such publication
as is hereinafter mentioned shall be absolutely privileged, that is to say—

(a2) the publication of any matter by the Commissioner in making a
report to either House of Parliament for the purposes of this Act;
















g
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NoTES

1. The reference to the Ministry of Defence includes the Defence
Council, the Admiralty Board, the Army Board and the Air Force Board.

2. The reference to the Lord President of the Council’s Office does
not include the Privy Council Office.

3. x ¥ L] * *

4, The reference to the Registry of Friendly Societies includes the
Central Office, the Office of the Assistant Registrar of Friendly Societies
for Scotland and the Office of the Chief Registrar and the Industrial
Assurance Commissioner.

5. * * * E ] x®

6. The reference to the Treasury does not include the Cabinet Office,
but subject to that includes the subordinate departments of the Treasury
and the office of any Minister whose expenses are defrayed ont of moneys
provided by Parliament for the service of the Treasury.

7. The reference to the Treasury Solicitor does not include a reference
to Her Majesty’s Procurator General.

8. In relation to any function exercisable by a department or authority
for the time being listed in this Schedule which was Previous]y exercisable
on behalf of the Crown by a department or authonty not so listed, the
reference to the department or authority so listed includes a reference to
the other department or aunthority.

SCHEDULE 3 Section 5,
MATTERS NOT SUBJECT TO INVESTIGATION

1. Action taken in matters certified by a Secretary of State or other
Minister of the Crown to affect relations or dealings between the Govern-
ment of the United Kingdom and any other Government or any inter-
mational organisation of States or Governments.

2. Action taken, in any country or territory outside the United King-
dem, by or on behalf of any officer representing or acting under the
authority of Her Majesty in respect of the United Kingdom, or any other
officer of the Government of the United Kingdom,

3, Action taken in conmection with the administration of the government 5oy 3
of any country or territory outside the United Kingdom which forms part
of Her Majesty's dominions or in which Her Majesty has jurisdiction,

4. Action taken by the Secretary of State under the Bxtradition Act 1870 c. 52,
1870 or the Fugitive Offenders Act 1881, 1881 ¢, 69.

5. Action taken by or with the anthority of the Secretary of State for
the purposes of investigating crime or of protecting the security of the
State, inclnding action so taken with respect to passports,

6. The commencement ot conduct of civil or criminal proceedings before
any court of law in the United Kingdom, of proceedings at any place
under the Naval Discipline Act 1957, the Army Act 1955 or the Air Force 1957 c. 53.
Act 1955, or of proceedings before any international court or tribunal, {ggg c I8
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“officer of the Public Service” means & person employed in the Public
?SI{';IICE as that expression is defined in the Public Service Act,
L

“permanent head”, in relation to a department of the Public Service,
means the permanent head thereof for the purposes of the Public
Service Act, 1904;

“person aggrieved”, in relation to a complaint nnder this Act, means
the person who appears from the complaint to be the person
personally affected by the action to which the complaint relates;

“principal officer” means, in relation to—

(a) a department of the Public Service or similar organization,
the permanent head or other principal officer thereof; and

(b) any other suthority, the president, chairman, or other
principal or presiding member thereof or, if the authority
is constituted of a single person, that person;

“responsible Minister” means, in relation to action taken by any
government department or cther authority, the Minister charged
with the administration of that department or the enactment in
relation to the functions conferred by, or arising under which, the
action was taken; )

“section” means a section of this Act;

“tribupal” includes the person constituting a tribunal copsisting of one
persoi.

PART II—THE PARLIAMENTARY COMMISSIONER FOR ADMINISTRATIVE
INVESTIGATIONS,

5. (1) For the purpose of conducting investigations im accordance with
this ‘Act there shall be appointed a Commissioner, to be known as the
Parliamentary Commissioner for Administrative Investigations.

(2) The Comrrﬁssioncr shall be appointed by the Governor, and shall
hold ‘office in accordance with the provisions of this Act.

(3) The Commissioner shall be appointed to hold office for a térm of
five years, but he may, at any time, by writing under his hand, addressed
to the Governor, resign his office, and on receipt of his resignation by
the Governor, he shall vacate office as Commissioner,

(4} The Commissioner shall vacate his office on completing the year of
service in which he attains the age of sixty-five years.

(5} The Commissioner shall be paid a salary at such rate as the
Governor may determine; and the rate of that salary shall not, without the
comsent of the Commissioner, be reduced during his term of office.

(6) The salary payable to the holder of the office of Commissioner
under this section shall be paid out of the Consolidated Revenue Fund
which, to the necessary extent, is hereby appropriated accardingly.

(7) The Commissioner is entitled to such leave of absence and such
travelling and other allowances as the Governor determines.

(8) No person who is or has been within the preceding three years a
member of the Parliament of the Commonwealth or any State shall be
appointed as Commissioner, and if the Commissioner is nominated for
clection for any of such Houses of Parliament he shall vacate office as
Commissioner.
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(7) I, during or after an investigation, the Commissioner is of opinion
that there is evidence of any breach of duty or misconduct on the part of
any member, officer, or employee of any government department or
authority to which this Act applies—

(a) he shall report that matter to the principal officer thercof; and

(b) he shall furnish a copy of the report to the Minister charged with
the administration of that department or the enaciment by which
the authority is constituted.

(8) Subject to this Act and any Rules of Parliament made thereunder
the Commissioner may regulate his procedure on an investigation in such
manner as he thinks fit.

20. (1) Where the Commissioner has decided to investigate any matter Commis-
under this Act— sioner has

£
{a) the Commissioner has all the powers, rights end privileges that Rny:.lrcoom-

are specified in the Royal Commissions Act, 1968, as apperiaining missionand
to a Royal Commission and the Chairman thereof and

(b) all the provisions of that Act have effect as if they were enacted El‘gdeﬂ‘”
in this Act and in ferms made applicable to the Commissioner and ©
that matter as if the matter were one info which a Royal
Commission was appointed to inquire under that Act.

(2) (a) No obligation to maintain secrecy or other restriction upon
the disclosure of information obtained by or furnished to persons in the
service of the Crown, whether imposed by any enactment or by any rule
of law, applies to the disclosure of information for the purposes of an
investigation under this Act.

(b) The Crown is not entitled in relation to any such investigation to
any such privilege in respect of the production of documents or the giving
of evidence as is allowed by law in legal proceedings.

(3) Subject to subsection (2) of this section, a person is not compelled
for the purposes of an investigation under this Act to give any evidence
or produce any document that he could not be compelled to give or produce
in proceedings before a court.

21. (1) For the purposes of conducting an investigation under this Act, Entcy of
the Commissioner may, at anytime, enter any premises occupied or used Premiscs.
by any government department or authority to which this Act applies, and
inspect those premises or anything for the time being therein.

{2) The powers conferred by this section to enter any premises occupied
or used by a government department or other authority shall ot be
exercised unless previous notice of the intention so to do has been given a
reasonable time before the proposed entry to the principal officer thereof
in writing.

22. (1) A person shall not be required or authorised by virtue of this Protection
Act— fg;s p]_goaeed-
(2) to furnish any information or answer any question relating to Cabinet.
proceedings of Cabinet or of any committes of Cabinet; or
(b) to produce or inspect so much of any document as relates to any
such proceedings.
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(2) For the purposes of this section a certificate issued by the Under
Secretary, Premier's Depariment, with the approval of the Premier of the
State, certifying that any information or question, or any document or part
of a document, relates io any such proceedings as are referred to in
subsection (1) of this section is conclusive of the fact so certified.

23. (1) Information obtained by the Commissioner or his officers in
the course of, or for the purpose of, an investigation under this Act, shall
not be disclosed, except—

{(a) for the purposes of the investigation and of any report or recom-
mendations to be made thereon under this Act; or

(b) for the purposes of any proceedings for amy perfjury or aoy
offence under the Royal Commissions Act, 1968, or under this
Act alleged to have been committed in any proceedings upon such
an investigation.

{2) Any person who discloses information contrary to the provisions
of this section is guilty of an offence.

24. Any person who—

(a) without lawful excuse, wilfully obstructs, hinders, or resists the
Commissioner or any other person in the exercise of his powers
under this Act;

(b) without lawful excuse, refuses or wilfully fails to comply with any
lawfnl requirement of the Commissioner or any other person
under this Act; or

(c) wilfully makes any false statement to or misleads, or attempts o

mislead, the Commissioner or any other person in the exercise
of his powers under this Act,

is guilty of an offence.

Division 4.—Action on investigations.

25. (1) Where, as a result of an investigation conducted under this Act
(not being an investigation conducted pursuant to section 15), the Com-
m]issioner is of the opinion that the action to which the investigation
relates—

(2) appears to have been taken contrary to law;

{b) was unreasonable, unjust, oppressive, or improperly discriminatory;

(c) was in accordance with a rule of law or a provisicn of an enact-
ment or a practice that is or may be unreasonable, unjust, oppres-
sive, or improperly discriminatory;

(d) was taken in the exercise of a power or discretion, and was so
teken for an improper purpose or on irrelevant grounds, or on the
taking into account of irrelevant considerations;

{e) was a_decision that was made in the exercise of a power or
discretion and the reasons for the decision were net, but should
have been, given;

(f) was based wholly or partly on a mistake of law or fact; or

(g) was wrong,

he shall, as in the circumstances of the case he thinks fit, carry out the
duties imposed on him by subsection (2) of this section.
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The Coal Miners’ Welfare Board of Western Australia established under
the Coal Miners' Welfare Act, 1947.

Dairy Products Marketing Board constituted under the Dairy Products
Marketing Regulation Act, 1934,
Dried Fruits Board constiluted under the Dried Fruits Act, 1947.
Education Department and Board of Secondary Education constituted under
the Education Act, 1928.
Espcf&ancellg’grt Authority constituted under the Esperance Port Authority
ct, 8.
Factory Welfare Board and Retail Trade Advisory and Control Committee
established under the Factories and Shops Act, 1963.
The Western Australian Wild Life Authority constituted under the Fauna
Conservation Act, 1950,
Westim Aus4tralian Fire Brigades Board constituted under the Fire Brigades
ct, 1942,
FremAantlelsl,’cht Authority constituted under the Fremanile Port Authority
ct, .
Geraldton Port Authority constituted under the Geraldton Port Authority
Act, 1968.
Government Employees’ Housing Authority established under the Govern-
ment Employees’ Housing Act, 1964.
Western Australian Government Railways Commission constituted under
the Government Railways Act, 1904,
The Eloneygsrgool of Western Australia constituted under the Honey Pool
ct, 1955,
Any Board within the meaning of the Hospitals Act, 1927.
Advisory Committee established under section 6 of the Industrial Develop-
ment (Kwinana Area)} Act, 1952.
The Land Resumption for Industries Committee established under section 4
of the Industrial Development (Resumption of Land) Act, 1945.
Industriess Assistance Board constituted under the Industries Assistance Act,
191

Library Board of Western Australia constituted under the Library Board
of Western Australia Act, 1951.

The Land Surveyors Licensing Board constituted under the Licensed
Surveyors Act, 1209.

Lotteries Commission constituted under the Lotteries {Control) Act, 1954,

Commissioner of Main Roads appointed under the Main Roads Act, 1930.

The Western & Barley Marketing Board constituted under the
Marketing =¥ Hariey Act, 1946.

Western Australian Egg Marketing Board constitoted under the Marketing
of Eggs Act, 1945,

Western Australian Linseed Board established under the Marketing of
Linseed Act, 1969.

Western Australian Potato Marketing Board constituted under the Market-
ing of Potatoes Act, 1946,

Every Poard of Visitors under the Mental Health Act, 1962.

Metropolitan Market Trust constituted under the Metropolitan Market Act,
1926.

Metropolitan (Perth) Passenger Transport Trust comstituted under the
Metropolitan (Perth) Passenger Transport Trust Act, 1957.

The Metropolitan Region Planning Authority constituted under the Metro-
politan Region Town Planning Scheme Act, 1959.
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Metropolitan Water Supply, Scwerage, and Drainage Board established
ugg;r the Metropolitan Water Supply, Sewerage and Drainage Act,
1909.

Milk Board of Western Australia constituted under the Milk Act, 1946.

Mine Workers’ Relief Board constituied under the Mine Workers' Relief
Act, 1932,

The 1g‘g'::sgtcru Ausiralian Museum Board constituied under the Museum Act,

6

The Motor Vehicle Insurance Trust consiituted under the Motor Vehicle
(Third Party Insurance) Act, 1943.

The Trustees of the Parliamentary Superantuation Fund under the Parlia-
mentary Superannuation Act, 1970.

Poisons Advisory Committee constituted under the Poisons Act, 1964,

The Police Department.

Port Hedland Port Authority constituted under the Port Hedland Port
Aunthority Act, 1970.

An ﬂlthoi'i;ﬁegl officer appointed under the Petroleum Products Subsidy

ct, .

Potato Growing Industry Trust Fund Advisory Commitiee constituted under
the Potato Growing Industry Trust Fund Act, 1947.

Poultry Industry Trust Fund Committee constituted nader the Poultry
Industry (Trust Fund) Act, 1948.

The Public Service Board established under the Public Service Act, 1904.

The Transport Commission under the Transport Commission Act, 1966,

State Electricity Commission of Western Australia established under the
State Electricity Commission Act, 1945.

The State Government Insurance QOffice constituted under the State Govern-
ment Insurance Office Act, 1938.

The S;ate Housing Commission established under the State Housing Act,
1946.

State Tender Board established under the State Tender Board Act, 1965.

Superannuation Board constituted under the Superannuation and Family
Benefits Act, 1938.

The Swan River Conservation Board constituted under the Swan River
Conservation Act, 1958,

Town Planning Board established vader the Town Planning and Develop-
ment Act, 1928,

Western Australian Tourist Development Authority constituted under the
Tourist Act, 1959,

Repistrar of Trade Associations appointed under the Trade Associations
Registration Act, 1959.

Western Australian Coastal Shipping Commission constituted under the
Western Australian Coastal Shipping Commission Act, 1965.

Wheat Qucétas Committee constituted under the Wheat Delivery Quotas
Act, 1969.

The Youth Council of Western Ausiralia established under the Youth
Service Act, 1964,

Woestern Australian Institute of Technology.

University of Western Australia.

Workers' Compensation Board, constituted under the Workers' Compensa-
tion Act, 1912.

The Junior Farmers’ Movement Council under the Junior Farmers'
Movement Act, 1955,
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