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Terms of reference

I, JOHN HATZISTERGOS, Attorney General of New South Wales, having regard to
the importance of a fair, just and effective penalty notice system,

REFER to the New South Wales Law Reform Commission, for inquiry and report
pursuant to section 10 of the Law Reform Commission Act 1967, the laws relating to
the use of penalty notices in New South Wales.

In carrying out this inquiry, the Commission will have particular regard to:

1. whether current penalty amounts are commensurate with the objective
seriousness of the offences to which they relate;

2. the consistency of current penalty amounts for the same or similar offences;

3. the formulation of principles and guidelines for determining which offences are
suitable for enforcement by penalty notices;

4. the formulation of principles and guidelines for a uniform and transparent
method of fixing penalty amounts and their adjustment over time;

5. whether penalty notices should be issued to children and young people, having
regard to their limited earning capacity and the requirement for them to attend
school up to the age of 15. If so:

(a) whether penalty amounts for children and young people should be set at a
rate different to adults;

(b) whether children and young people should be subject to a shorter conditional
"good behaviour" period following a write-off of their fines; and

(c) whether the licence sanction scheme under the Fines Act 1996 should apply
to children and young people;

6. whether penalty notices should be issued to people with an intellectual disability
or cognitive impairment; and

7. any related matter.

In undertaking this reference, the Commission will consult with agencies that issue
and enforce penalty notices.

While the Commission may consider penalty notice offences under road transport
legislation administered by the Minister for Roads, the Commission need not
consider any potential amendments to these offences as these offences have
already been subject to an extensive review.

[Reference received 5 December 2008]
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Part One Preliminary matters

The NSW Law Reform Commission Report 132 Penalty Notices reviews and
makes recommendations in relation to the penalty notice system in NSW. Penalty
notices are imposed most often for minor offences, but the topic is nevertheless an
important one. People are far more likely to have contact with the justice system
through a penalty notice than through a court. In 2009/10, 2.83 million penalty
notices were issued in NSW, with a total value of more than $491 million dollars. In
comparison, in 2009 the NSW Local Court imposed 116,915 penalties, of which
53,543 were fines. If, as appears likely, people make judgments about the justice
system on the basis of experience with penalty notices, the fairness, consistency,
and transparency of the penalty notice system is important, not only to those who
receive a penalty notice, but potentially to the reputation of the justice system more
broadly.

The efficiencies associated with issuing and enforcing penalty notices act as an
inducement to extend the number of offences dealt with in this way. NSW has over
7,000 penalty notice offences under some 110 different statutes. The number of
penalty notice offences is growing steadily and the seriousness of the offences is
increasing. Most recently, penalty notices in the form of Criminal Infringement
Notices (CINs) are being issued for minor criminal offences that have traditionally
been dealt with by courts.

Penalty notices were introduced, and have expanded in scope, because of their
significant advantages, especially their cost benefits. They save time and money for
the agencies that issue them, for courts that avoid lengthy lists of minor offences,
and for recipients who do not have to take time off work to attend court or pay court
or legal costs. The penalty is immediate and certain and is usually significantly
lower than the maximum penalty available for the offence, were it to be dealt with by
a court. Penalty notice recipients also avoid having a conviction recorded.

However penalty notices also have disadvantages. One of these is their tendency to
proliferate in ways that are not always consistent and fair. The inconsistencies in the
present system, dealt with in Part Two of this report, are severe enough to threaten
the reputation of the penalty notice system. They have lead to suggestions, reported
to this inquiry, that penalty notice offences may be created, and penalty levels set,
for improper reasons such as revenue raising.

The ease with which penalty notices are issued may also fuel a tendency for notices
to be issued when they should not be, or when a warning or caution may be more
appropriate (the ‘net-widening’ effect). A penalty notice may be seen as the first
response to offending when, in reality, there are other options. For example a
warning can be given (such as a request to ‘take your feet off the train seat’) or a
caution delivered to educate and deter future offending.

The penalty notice system does not have the transparency normally associated with
justice systems in democratic societies. Penalty notices are issued by a wide range
of issuing officers and agencies. Most people simply pay the penalty. Only 1% elect
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0.7

0.8

0.9

0.10

0.11

to go to court, so that the guilt or innocence of the recipient is rarely scrutinised. It
may be the case that some people who believe that they are not guilty nevertheless
pay the penalty because they are apprehensive about courts or because of the cost
benefits of doing so. There are avenues for independent review of a penalty notice,
but they are limited. Further the system is regulated by guidelines. Some of these
are public but others are not. This can leave people, and their legal representatives,
at a loss to know how to proceed.

However, responding to these problems by reintroducing all of the protections of the
criminal justice system would remove many advantages of the penalty notice
system. It is important to get the balance right.

A further problem with penalty notices is that the penalty is fixed and cannot be
tailored to the circumstances of the recipient. Members of some vulnerable groups
may be particularly susceptible to receiving penalty notices and also be ill-equipped
to pay a monetary penalty. For example, people with intellectual disabilities may not
understand what is required to avoid offending, what a penalty notice is, or where to
go for help. They may accrue significant penalty notice debts that they cannot pay.
People who live in regional areas may have their driver licence withdrawn for failing
to pay a penalty, with significant flow-on effects. If they continue to drive to access
essential services they commit more offences, and may accrue more penalties.
More seriously they may ultimately be imprisoned, not for penalty notice debt, but
for offences such as driving while disqualified, that flow on from penalty notice debt.
Consultations and submissions demonstrated that the extent of this problem is
significant.

This report is divided into five parts. In the first of these we outline the broad themes
that are important to the penalty notice system and evaluate its strengths and
weaknesses. For those who are not familiar with it, we describe how the penalty
notice system operates and examine the ways in which it is regulated by law
through the Fines Act 1996 (NSW) (Fines Act) and the guidelines promulgated
under that Act. We recommend clarification of the guidelines-making power in the
Fines Act (Recommendation 2.2).

Part Two Penalty notice offences and amounts

Part Two of the report deals with the principles that govern which offences should
be penalty notice offences and the setting of penalty notice amounts. Penalty notice
offences and amounts are created and administered by various government
agencies, each with expertise in its own sphere of responsibility. One consequence
of this diversity is that some penalty notice offences have developed without
reference to developments in other areas of regulation, so that significant
inconsistencies, and consequent unfairness, have arisen in the system over time.

Penalty notices are generally used for high-volume, minor offences involving a low
penalty notice amount. However, even this simple statement raises a number of
questions, such as what is meant by a minor offence, and what constitutes a low
penalty notice amount? Further, where an offence involves a mental element, or
where serious breaches are punishable by imprisonment, is that offence suitable to
be a penalty notice offence? Government departments and agencies in NSW
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making decisions about which offences are suitable to be subject to the penalty
notice system presently have no principles to assist them in answering such
questions. We recommend that guidelines be developed to assist these decisions
(Recommendation 3.1). We examine the principles that are important when making
such decisions and make recommendations about the content of the proposed
guidelines (Recommendations 3.2 — 3.12).

Significant inconsistencies exist in relation to penalty notice amounts in NSW. There
are sometimes widely divergent penalty notice amounts for the same or similar
behaviour. For example, offensive language penalties range from $100 to $400,
depending not on the seriousness of the offending behaviour, but on the location of
the alleged offence. Some minor offences, such as spitting on a railway platform,
attract a comparatively high penalty of $400 compared to a penalty of $353 for
offences that involve unsafe conduct such as tailgating or driving through a red light.
This does little to enhance respect for the penalty notice system. Again there is no
clear, consistent set of principles to guide government agencies in the setting of
penalty notice amounts. We recommend that guidelines be developed to govern
penalty notice amounts (Recommendation 4.1). We consider the principles that are
important when setting penalty notice amounts and make recommendations as to
the content of the proposed guidelines (Recommendations 4.2 — 4.8).

Part Three Issuing and enforcing penalty notices

Part Three of the report deals with issuing and enforcing penalty notices. It follows
the pathway from the initial decision about whether or not to issue a penalty notice
through to review, enforcement and the mitigation measures designed to assist
people who have genuine difficulty meeting a financial penalty. It builds on an
earlier review of fines and penalty notices by the Sentencing Council and the
evaluation of the 2008 amendments to the Fines Act by the Department of Attorney
General and Justice.

Warnings and cautions

An officer who is considering issuing a penalty notice has a number of options. The
officer can simply deliver a warning on the run, as when a RailCorp officer asks a
passenger to take his or her feet off the seat of a train. The officer can also give a
caution. A caution can take a number of forms, depending on context, ranging from
a verbal caution delivered on the spot to a letter received after a period of time.

Cautions use education and persuasion as a first response to offending. They
maintain respect for the system through proportionate and fair responses to
offending. They are particularly helpful in relation to vulnerable people who may
have difficulty understanding that their behaviour is wrong or in paying a penalty
notice. They have been evaluated as a successful part of the penalty notice system.
However, there are ways in which cautioning practice in NSW can be improved.
There is evidence that some agencies do not issue cautions; that others issue them
according to guidelines that are not made public; and that cautions could be used
much more for vulnerable people in appropriate cases.
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0.16 We recommend that it be mandatory for issuing officers to consider, each time,
whether or not a caution is appropriate instead of a penalty notice
(Recommendation 5.1). This recommendation does not restrict the discretion of
issuing officers but rather is designed to ensure that they turn their mind to the
possibility of a caution in all cases. Deciding whether to issue a caution or a penalty
notice is not a simple task. It involves knowledge of the Fines Act and the exercise
of judgment and discretion. We recommend mandatory training on cautions for
issuing officers, especially in identifying vulnerable people for whom a penalty
notice may be an ineffective response. To assist in maintaining and improving
standards in cautioning we also recommend that agency practice and training in this
area be monitored (Recommendation 5.2).

0.17  Most agencies that issue cautions do so according to guidelines. Many use the
guidelines issued by the Department of Attorney General and Justice (AGJ), which
have wide acceptance; others use their own internal guidelines. Where agencies
use their own guidelines we recommend that they be published and scrutinised for
consistency with the Attorney General’s Caution Guidelines (Recommendation 5.3).
Perhaps most importantly, we recommend that cautions be issued in writing in order
to increase their educational effect and so that cautioning practice can be monitored
and, if necessary, improved (Recommendation 5.4).

0.18  Finally, we recommend that the Attorney General’s Caution Guidelines should apply
to police officers, or alternatively that NSW Police should issue its own, publicly
available, guidelines (Recommendation 5.5). Police perform a very important
function in the penalty notice system. They have considerable discretion to issue
warnings and cautions but there is little publicly available information about how
they exercise their discretion.

Issuing penalty notices

0.19  Fairness and justice require that certain basic information appear on all penalty
notices. However there is great variation in the content of these notices in practice.
We recommend (Recommendation 6.1) that all penalty notices contain sufficient
detail to allow the recipient to identify:

the alleged offending behaviour
= the law that has been allegedly infringed

= how to respond to the notice, including the possibility of electing to go to court,
and

» basic information about sources of help.

0.20  Other information that should be on the notice, or otherwise easily accessible,
includes:

» information about payment options
= the availability of time-to-pay arrangements

= the consequences of court election, and
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» information about the right to internal review.

We recommend that provision for electronic service of penalty notices be made
where the recipient consents (Recommendation 6.2). To give penalty notice
recipients a reasonable chance of remembering the circumstances of their alleged
offending behaviour we recommend that there be time limits, set according to the
context of the particular offence, within which a penalty notice should be served.
Where exceptions to the time limits are appropriate these should be defined
(Recommendation 6.3).

Some issuing agencies engage private contractors to issue penalty notices. We
make recommendations designed to ensure that, where this happens, proper
safeguards are put into place to ensure that those notices are issued fairly and
appropriately (Recommendation 6.4).

In response to concerns about the issuing of multiple penalty notices arising out of
the same incident, we recommend that the ‘totality principle’ be embodied in the
penalty notice legislation and guidelines, so that the issuing and reviewing officers
take into account whether the aggregate penalty imposed on the offender is
proportionate to the totality of his or her offending (Recommendation 6.5).

Further we make recommendations regarding the withdrawal of penalty notices
(Recommendation 6.6).

Internal review

Amendments to the Fines Act in 2008 introduced provisions for the internal review
of penalty notices. Their purpose was to divert vulnerable groups out of the system
and to enable reviewing officers to consider whether a person should have been
given a caution. Guidelines on internal review have been issued by the Attorney
General. Any internal review guidelines issued by other agencies must be
consistent with the Attorney General’s Internal Review Guidelines. There is no
guideline-making power in the Fines Act in relation to internal review and we
recommend that this omission be corrected (Recommendation 2.2).

Some agencies use their own internal review guidelines and not all of these are
publicly available or consistent with the Attorney General’s Internal Review
Guidelines. We recommend that these problems be addressed in the interests of
consistency and transparency. Review of the State Debt Recovery Office (SDRO)
guidelines for quality and consistency is also recommended. Further, we
recommend monitoring of all internal review guidelines to improve their overall
quality and consistency (Recommendation 7.1).

Internal review of penalty notices issued to vulnerable people should be made more
effective. Presently, people who have cognitive and mental health impairments who
apply for internal review must prove that their disability means they are unable to
understand that their conduct constituted an offence or that they are unable to
control their conduct. We heard that this test deters meritorious applications
because it sets a threshold that is difficult to satisfy. We recommend relaxing the
test so that people with cognitive and mental health impairments need only show
that their impairment was a contributing factor to the commission of an offence or
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that it reduced their responsibility for the offence (Recommendation 7.2). This
maintains the nexus between the offending behaviour and the disability but makes
the test less onerous.

We also recommend that the grounds for internal review should be extended so that
a penalty notice may be withdrawn where severe substance dependence was a
contributing factor or lessened the responsibility of the person for the offence
(Recommendation 7.3). This ground would only apply to people with a long-term
serious substance addiction, not to people temporarily affected by drugs or other
substances. There was strong support for this change in submissions, especially
because of the frequent coexistence of serious substance addiction with other
grounds for internal review such as mental iliness.

Training of reviewing officers on the impact of penalty notices on vulnerable people
is important, and is recommended (Recommendation 7.4). If the circumstances of
vulnerable people are not taken into account at this stage, and penalty notices
withdrawn where appropriate, more expensive problems may arise later.

It appears to be generally assumed that the internal review provisions of the Fines
Act do not apply to NSW Police. We have considered whether this is appropriate,
and recommend that the Fines Act be amended to clarify that the internal review
provisions do apply to NSW Police (Recommendation 7.6). While police are well
trained and qualified to issue penalty notices, mistakes may sometimes be made. It
should not be necessary for people who receive a penalty notice from a police
officer to go to court for a review when a much simpler and far less expensive
administrative review could be made available, and would have been available had
the notice been issued by any other agency.

We also recommend various steps to improve and simplify the process for applying
for internal review, and suggest certain technical amendments to deal with the
relationship between court election and internal review (Recommendations 7.5, 7.7,
7.8).

Enforcing penalty notices

Enforcement measures ensure that the integrity of the penalty notice system is
maintained through effective sanctions against non-compliance. If a penalty notice
has not been paid within 21 days, a reminder notice is issued. After a further 28
days, enforcement processes are instituted. At this point enforcement costs are
added to the penalty notice debt.

While some people try to evade payment and therefore vigorous efforts to secure it
are appropriate, others have a good reason for not responding to a penalty notice.
They nevertheless accrue enforcement costs and sanctions that make their
situation worse. For example, a person with an intellectual disability may not
understand the notice and may not seek help for some time, by which time his or
her debt has increased by the addition of enforcement costs. We recommend that
the SDRO develop a fee-waiver policy for deserving cases. If a person wishes to
challenge a penalty notice after the enforcement process has begun he or she must
apply for annulment — but this application involves further costs that appear to be
deterring applications in deserving cases. Therefore we recommend that the fee-
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waiver policy should apply to people who are in receipt of Centrelink benefits and
who apply for their penalty notice to be annulled (Recommendation 8.1).

Driver licence sanctions are the first enforcement measure imposed in NSW. They
are generally very effective. However they can cause severe problems, especially
for people who live in areas not well served by public transport and who require a
driver licence to work or to access essential services. Some people may continue to
drive after their licence has been suspended and acquire subsequent convictions
for driving without a licence and driving while disqualified. Ultimately, they may be
imprisoned for these flow-on offences. This has been called the ‘slippery slope’.
Thus, although imprisonment for penalty notice debt is not permitted in NSW in
theory, it can occur indirectly by way of this ‘slippery slope’.

Penalty notice recipients at the top of the ‘slippery slope’ do have options that would
allow them to retrieve their licence, including time-to-pay arrangements (see
‘mitigation measures’ below). However it appears that many do not know about
these options and do not access them. Therefore we recommend increasing
education about, and access to, these mitigation options, especially in regional,
rural and remote areas (Recommendation 8.2). We also recommend technical
amendments so that certain driver licence sanctions cannot be imposed on young
people who commit non-traffic offences (Recommendation 8.3).

If driver licence sanctions are not effective, civil enforcement measures such as
seizing property and garnisheeing wages can be imposed on those who do not pay.
Finally, the SDRO can impose a community service order (CSO). In the event of
non-compliance the person can be imprisoned. In NSW, the SDRO has been given
the power to impose these sanctions even though they involve deprivation of liberty.
As a general rule in democratic societies, such sanctions can only be imposed by a
judicial officer in open court in the presence of the person likely to be affected by the
sanction. Although used very infrequently, the present arrangements in relation to
CSOs appear to be contrary to basic principles of natural justice and procedural
fairness. Therefore we recommend the abolition of imprisonment for non-
compliance with a CSO imposed in these circumstances; CSOs should only be
imposed by a Local Court, on application, after a hearing (Recommendation 8.4).

A further issue concerns the relevance of penalty notice offences to a court faced
with the task of sentencing a person for another offence. A penalty notice does not
involve a conviction and, arguably, if paid, there should be no further consequences
for the recipient. However, sometimes a person’s penalty notice history is placed
before a court, such as where there is a history of similar offences demonstrating a
clear pattern of behaviour that goes to the person’s character or prospects of
rehabilitation (or other matters of relevance for the purposes of s 21A Crimes
(Sentencing Procedure) Act 1999 (NSW). An example would be a series of penalty
notices issued by a food hygiene agency showing a history of deliberate
disobedience to health and safety laws. We recommend that it be possible for a
penalty notice history to be presented to a sentencing court but with guidelines
governing the situations where this is appropriate (Recommendation 8.5.)
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Mitigation measures

Mitigation measures are designed to assist people who have difficulty paying their
penalty notices, or have no realistic prospect of doing so. People on government
benefits can sign up to a time-to-pay arrangement so they can pay their debt by
instalments. Time-to-pay arrangements are governed by guidelines that are not
presently made public. We recommend that there be publicly available guidelines
governing time-to-pay arrangements and that their operation be monitored
(Recommendation 9.1). We also recommend that these payment arrangements be
made available to apprentices, trainees, and people who experience unavoidable
financial hardship (Recommendation 9.2).

Work and development orders (WDOs) allow people who cannot pay a financial
penalty to deal with their fine or penalty notice debt through work, education or
treatment. They are available to people who have cognitive or mental health
impairments, who are homeless, or who are experiencing acute economic hardship.
The WDO scheme has been positively evaluated by the AGJ and provides benefits
such as reduced reoffending, reduced costs to government, reduced stress and
hopelessness among participants, as well as the positive engagement of
participants with constructive activities. We strongly support the roll-out of WDOs,
especially their extension into regional areas, and recommend that the regional
network of WDO support teams now being established be enabled to provide
advice, not only about WDOs, but also about other mitigation measures
(Recommendation 9.3).

Further, we recommend a relaxation of the test for admission to the WDO scheme
on the basis of acute economic hardship to allow people to apply where they have
the support of a practitioner or organisation for a WDO and are in receipt of eligible
Centrelink benefits (Recommendation 9.4). We also recommend the extension of
WDOs so that they are available to prisoners who meet the eligibility criteria
(Recommendation 9.5). This will allow prisoners to engage in constructive activities
while in custody that will have the added benefit of reducing their debt and assisting
their reintegration into the community on release. We further recommend the
inclusion of Centrelink Mutual Obligation Activities within the scheme
(Recommendation 9.6).

The Fines Act provides that the SDRO can write off penalty notice debt where a
person is unable to pay because of financial, medical or personal circumstances.
The pursuit of penalty notice debt from people who cannot pay is futile, causes
additional hardship, and wastes resources. It is presently very difficult to make a
write-off application, not least because the guidelines that govern applications are
not public. We recommend that the guidelines governing write-off applications be
made public and that the Fines Act be amended to authorise this (Recommendation
9.7).

Presently, when a penalty notice debt is written off, it can be reinstated if another
offence is committed within five years. This period is disproportionate to similar
good behaviour periods available to the courts and reportedly deters legitimate
write-off applications. We recommend that there be no good behaviour period,
except in cases where the SDRO decides that such a period is justified by the
seriousness of the offending and its likely deterrent effect. We recommend that the
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maximum good behaviour period be two years for adults and six months for children
and young people (Recommendation 9.8).

There has been a cap on the number of hours that can be served for a WDO of 300
hours for adults and 100 hours for children and young people. The evaluation of the
WDO program by the AGJ recommended the removal of this cap. However, we are
concerned that there is a potential for WDOs to be extended in a way that could be
too onerous. Consequently we recommend that the cap on hours for WDOs be
retained but with the possibility of extension where that would not be unduly
onerous (Recommendation 9.9).

There is no cap on the length of time-to-pay arrangements. In this inquiry we were
told of cases where vulnerable people on government benefits in very difficult
circumstances were given time-to-pay arrangements lasting potentially for several
decades. We find it undesirable that vulnerable people should be required to make
payments for very long periods without their circumstances being recognised and
consideration being given to writing off their debts, at least in part. We therefore
recommend a two-year cap on time-to-pay arrangements (Recommendation 9.9).

At the end of the capped period for time-to-pay arrangements and WDOs the SDRO
should automatically consider, without requiring an application, writing off the debts
of people who are subject to WDOs and time-to-pay arrangements. The write-off
guidelines should provide that the successful completion of the time-to-pay period
or the WDO should be given significant weight, along with other factors, in making
the relevant decision (Recommendation 9.9).

The Hardship Review Board reviews decisions of the SDRO. However the Board
deals with very few cases, and there is little information about the way the Board
operates and the grounds on which it will review SDRO decisions. We recommend
the provision of further information for the public about these matters
(Recommendation 9.10).

Criminal Infringement Notices

Criminal Infringement Notices (CINs) are penalty notices issued by police for minor
criminal offences. The question of which offences are suitable to be dealt with by
way of a CIN can be a controversial one. We recommend that there be guidelines to
govern this issue, and that the guidelines proposed in Chapter 3 of this report be
adopted used for this purpose (Recommendation 10.1).

Particular concerns were raised during this inquiry about the net-widening effect of
CINs, especially in relation to the offences of offensive language and offensive
conduct. The problems identified with offensive language were: the indeterminacy of
the test for offensiveness; the change in community standards in relation to
offensive language; the frequent use of swear words in popular culture; the net-
widening effect of the offence, especially in its impact on Aboriginal communities
and where it is used as part of a ‘trifecta’ (three notices issued, for example, for an
original offence, offensive language, and offensive conduct.) We were also told that
this offence has a particularly detrimental effect on the reputation of the justice
system because those who issue the notices (in common with many other people)
use the same ‘offensive’ language for which penalty notices are issued.
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We recommend that there be a further inquiry into the abolition of the offence of
offensive language with consideration being given, at the same time, to what might
be encompassed within the offence of offensive conduct. If abolition of offensive
language is not ultimately recommended, that inquiry should determine what action
should be taken to deal with the problems identified with this offence
(Recommendation 10.3). If these offences are retained, the issue of CINS for these
offences should be subject to mandatory review by a senior police officer
(Recommendation 10.2).

Part Four Vulnerable people

Part Four deals with the impact of penalty notices on vulnerable people, including
people on low incomes (Chapter 11); children and young people (Chapter 12);
people with cognitive and mental health impairments (Chapter 13); homeless
people (Chapter 14); people living in regional, rural and remote areas (Chapter 15);
Aboriginal people and Torres Strait Islanders (Chapter 16); and people in custody
(Chapter 17). Each chapter provides background information about the impact of
penalty notices on the group under discussion. It sets out the ways in which the
present penalty notice system accommodates, or fails to accommodate, the needs
of that group. Finally each chapter sets out the ways in which the recommendations
of this report respond to the specific needs of that group. We make additional
recommendations where necessary.

In relation to children and young people, we recommend that penalty notices not be
imposed on a person under the age of 14 years (Recommendation 12.1). This
coincides with the practice of many enforcement agencies and with the common law
presumption of criminal responsibility. However, we recommend that it be possible
to administer cautions to children aged 10 to 14 years because of their educative
role (Recommendation 12.1). To ensure greater consistency and fairness, we also
recommend that the guidelines provide that penalty levels for children and young
people should be set at 25% of the adult rate. The guidelines should recognise
exceptions for offences only committed by children and young people (where
penalty levels already accommodate their needs); offences not likely to be
committed by children and young people; and serious traffic offences. Enforcement
costs should be set at half the adult rate for this group (Recommendation 12.2).

In relation to people with cognitive and mental health impairments, we recommend
new, more inclusive, definitions of cognitive and mental health impairment that are
derived from our reference on people with cognitive and mental health impairment
in the criminal justice system (Recommendation 13.1). We also recommend that the
SDRO establish and publicise a system whereby a person with a cognitive or
mental health impairment, or his or her guardian, may apply for the person to be
identified as eligible for automatic withdrawal of penalty notices (Recommendation
13.2). This system would apply to people whose impairment is a contributing factor
to offending, or reduces their responsibility for offending, and is unlikely to improve.
It will deal with those few people who repeatedly offend, for example by travelling on
trains without a ticket; who cannot control their offending behaviour; and who are
repeatedly issued with penalty notices that they do not have the resources to pay.
Imposing and enforcing penalty notices against these people is ineffective as a
sanction, and creates pointless administrative cost.
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Debt, including penalty notice debt, is a very significant problem for people in
custody. It may be a barrier to reintegration into the community on release and
appears likely to lead to reoffending in some cases. While we received proposals
that essentially involved writing off the debt of prisoners, we instead recommend
options that reward prisoners for making positive contributions to society and their
own rehabilitation. In addition to our recommendation that the WDO scheme be
extended to people in custody (Recommendation 9.5) we recommend that prisoners
in prison-based employment be entitled, on top of the small payment they receive
for their work, to a credit against their penalty notice debt. We also recommend that
the three-month moratorium on enforcement of penalty notice debt post-release be
extended to six months. Consideration should be given to extending this period
further (Recommendation 17.4). We further recommend that imprisonment and its
consequences be a factor to be taken into account when deciding whether to write
off a penalty notice debt (Recommendation 17.1). Taking into account the
significant levels of penalty notice and fine debt amongst prisoners, and the many
people in custody who have cognitive or mental health impairments, we recommend
that the SDRO establish a specialist unit to provide advice and assistance to this
group (Recommendation 17.2).

Part Five Maintaining the integrity and fairness of the penalty
notice system

A reliably fair, consistent and effective penalty notice system is important to NSW.
In 2009/10 the SDRO collected $214.9 million dollars on behalf of state government
agencies, which helped to fund the activities of those agencies. A person in NSW is
far more likely to have contact with the penalty notice system than any other part of
the criminal justice system. Public confidence in the system is therefore a significant
issue. In particular there should be awareness and confidence that the system is
focused on fairness and justice, not revenue raising.

Further, because a penalty notice imposes a single, inflexible, penalty on all
recipients, for some sections of the community they can exacerbate social
problems, provide an impetus to reoffending, and create significant costs for those
agencies that provide help for vulnerable people with penalty notice debt. Balancing
efficiency with fairness to vulnerable people is a significant challenge.

We recommend that some limited institutional support be provided to ensure that
the system is fair, transparent, effective, and responsive to the needs of those who
use it. It will assist in achieving these aims to have an oversight agency to
rationalise policy; improve some of the guidelines that support the system; ensure
consistency; support best practice across the whole of government; monitor the
system and its standards; retain efficiency and cost-effectiveness; and avoid
importing the complexity and expense of the court system.

To carry out this role we recommend the establishment of a Penalty Notice
Oversight Agency (PNOA) (Recommendation 18.1). Taking into account the nature
of its role and the important issue of cost, we have concluded that the PNOA should
be a modest unit located in the AGJ (Recommendation 18.4).

The functions of the PNOA will be to:
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= provide policy advice to the Government, through the Attorney General, on the
penalty notice system

= develop whole-of-government guidelines for setting penalty notice offences and
amounts and for key aspects of issuing and enforcing penalty notices

» provide advice to Government in relation to new penalty notice offences and
amounts proposed by issuing agencies

» review existing penalty notice offences and amounts
= work with issuing agencies to support and disseminate best practice, and

= monitor and report publicly on issuing agencies’ compliance with the legislation
and guidelines.

We anticipate that the PNOA will generally operate in a collaborative and
consultative manner. Where new or revised penalty notices offences are proposed
the PNOA will scrutinise the proposal to check for compliance with relevant
guidelines and provide any necessary advice and assistance to the relevant
department or agency. It is proposed that the minister responsible for the legislative
or regulatory amendments would need to obtain a certificate of compliance with the
guidelines from the PNOA. If the proposal is not compliant the offence must go to
Cabinet for consideration (Recommendation 18.2).

Many of the current inconsistencies in the penalty notice system have arisen
because there has not been a whole-of-government perspective applied to penalty
notices. The proposed PNOA will provide that perspective so that any departures
from guidelines designed to keep the penalty notice system fair and consistent will
be subject to careful consideration by the Government, with advice from the
Attorney General and the relevant minister. The proposed PNOA will also conduct a
review of existing penalty notices to update them and ensure consistency with
guidelines (Recommendation 18.3).

One of the most persistent issues raised in this inquiry was the response of the
system to vulnerable people who have difficulty paying penalty notices. To assist
the SDRO in this regard, we recommend that it establish an advisory committee of
key stakeholders to provide advice on ways to improve and develop its activities in
relation to vulnerable people (Recommendation 18.5).
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Chapter 2 — Regulating penalty notices page

The Fines Act 1996 (NSW) should be reviewed to: 37

(@) distinguish court fines and penalty notices, and

(b) improve its clarity and accessibility.

(1) The powers in the Fines Act 1996 (NSW) to issue guidelines relating to penalty notices should be 42
consolidated and rationalised.

(2) The power to issue guidelines should be vested in the Attorney General and, where relevant, should
require consultation with the Minister for Finance and Services.

(3) The proposed Penalty Notice Oversight Agency should support the Attorney General in the
development of these guidelines.

(4) Provision should be made in the Fines Act 1996 (NSW) for the issue of guidelines in relation to
internal review.

Chapter 3 - Guidelines for creating penalty notice offences page
The Government should adopt guidelines regulating which offences should be penalty notice offences. 509
The proposed guidelines on penalty notice offences should be based on principles of responsive 54

regulation. They should emphasise that:

(@) penalty notice offences are part of the criminal justice system and their creation should be informed
by considerations of fairness and justice, and

(b) revenue raising is not a relevant consideration in relation to the creation of penalty notice offences.
(1) The proposed guidelines on penalty notice offences should require consideration of the impact of the 57
proposed penalty notice offence on vulnerable people.

(2) Where a penalty notice offence is likely to affect vulnerable people adversely, the following issues
should be considered

(@) whether there are more appropriate alternatives to a penalty notice offence
(b)  whether there are ways in which the impact on vulnerable people can be ameliorated.

(1)  Where penalty notice offences contain a mental element, defence or proviso, the proposed guidelines 62
on penalty notice offences should provide that:

(@) any mental element, defence or proviso should be clear and simple to assess from the context
of the offence

(b) issuing agencies should

(i)  clearly state in their public documentation what constitutes offending behaviour and the
right to go to court

(i) provide officers with special training and internal operational guidelines before they may
issue such penalty notices

(i) report periodically on these penalty notice offences as required by the proposed Penalty
Notice Oversight Agency.

(2) The proposed Penalty Notice Oversight Agency should report publicly on the operation of penalty
notice offences containing a mental element, defence or proviso.

(1) The proposed guidelines on penalty notice offences should provide that, where an offence requires 64
an issuing officer to make a judgment based on community standards, issuing agencies must:

(@) clearly state in their public documentation what constitutes offending behaviour and the right to
go to court

(b) provide officers with special training and internal operational guidelines before they may issue
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(c) report periodically on these penalty notice offences as required by the proposed Penalty Notice
Oversight Agency.

(2) The proposed Penalty Notice Oversight Agency should report publicly on the operation of penalty
notice offences requiring an enforcing officer to make a judgment based on community standards.

The proposed guidelines on penalty notice offences should provide that penalty notices are suitable for
minor offences.

The proposed guidelines on penalty notice offences should provide that penalty notices are not suitable for
offences involving violence.

The proposed guidelines on penalty notice offences should provide that penalty notices are not suitable for
indictable offences.

The proposed guidelines on penalty notice offences should not limit penalty notice offences to offences
that attract low maximum penalties.
(1) The proposed guidelines on penalty notice offences should provide that:

(@) an offence where imprisonment is an available sentencing option can qualify as a penalty notice
offence if there is a demonstrated public interest in dealing with breaches involving lower levels
of seriousness by way of penalty notice

(b) issuing agencies must

()  provide officers with special training and internal operational guidelines before they may
issue such penalty notices

(i) report periodically on these penalty notice offences as required by the proposed Penalty
Notice Oversight Agency.

(2) The proposed Penalty Notice Oversight Agency should report publicly on the operation of penalty
notice offences for which imprisonment is an available sentencing option.

The proposed guidelines on penalty notice offences should not limit penalty notice offences to high volume
offences.

(1) The imposition of multiple penalties for continuing offences should be dealt with in the legislation
prescribing the offence.

(2) The proposed guidelines on penalty notice offences should provide that continuing offences require
that:

(@) careful consideration be given to whether it is appropriate for multiple penalty notices to be
issued and, if so, whether it is appropriate that there be an escalation in the penalty for a
continuing breach, or whether continuing infringements should instead be referred to a court

(b) relevant provisions state clearly when an offence is a continuing offence for which multiple
penalty notices can be issued

(c) relevant provisions state clearly the increasing penalties that apply.
Chapter 4 - Guidelines for penalty notice amounts

The Government should adopt guidelines regulating the setting of penalty notice offences and their
adjustment over time.

The proposed guidelines on penalty notice amounts should provide that the penalty notice amount should
reflect the nature and seriousness of the offence.

The proposed guidelines on penalty notice amounts should provide that penalty notice amounts should be
consistent for comparable penalty notice offences.

The proposed guidelines on penalty notice amounts should provide that penalty notice amounts should be
set at a level designed to deter offending, but be considerably lower than a court might generally be
expected to impose for the offence.

The proposed guidelines on penalty notice amounts should provide that
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47

4.8

5.1

5.2

53

54

Recommendations

(@) a penalty notice amount should not exceed 25% of the maximum court fine for that offence

(b) only in exceptional circumstances involving demonstrated public interest may a penalty notice
amount be up to 50% of the maximum court fine, for example where

(i)  the harm caused by the offence is likely to be particularly severe

(i) there is a need to provide effective deterrence because the offender stands to make a
profit from the activity, or

(i) the great majority of offences are dealt with by way of penalty notices, so that the
maximum court penalty is less significant as a comparator.

The proposed guidelines on penalty notice amounts should provide that the pattern of fines previously
imposed by the courts, where that information is available, is a relevant factor to be taken into account
when setting penalty notice amounts.

The proposed guidelines on penalty notice amounts should provide that, where penalty notice offences can
be committed by both natural and corporate persons, higher penalty notice amounts should apply to
corporations.

The proposed guidelines on penalty notice amounts should provide that the impact of the penalty amount
on vulnerable people should be taken into consideration.

Chapter 5 - Official cautions

The Fines Act 1996 (NSW) s 19A should be amended to provide that, in every case where a penalty notice
offence is committed, the appropriate officer must consider whether it is appropriate to issue an official
caution instead of a penalty notice.

(1)  The Attorney General’s Caution Guidelines should be amended to include a statement of principle
reinforcing the need to reduce the involvement of vulnerable people in the penalty notice system.

(2) Allagencies that issue penalty notices should ensure that issuing officers receive training that covers
s 19A of the Fines Act 1996 (NSW) and the Attorney General’'s Caution Guidelines (or their own
internal guidelines), and has a particular focus on working with vulnerable people.

(3) Allissuing agencies should report periodically to the proposed Penalty Notice Oversight Agency on
the system they have in place to ensure that all issuing officers are adequately trained to issue
cautions and work with vulnerable people.

(4) The proposed Penalty Notice Oversight Agency should
(@) report periodically on whether or not issuing agencies are meeting their training obligations, and
(b) disseminate information to issuing agencies about best practice in cautions training.

(1) Section 19A of the Fines Act 1996 (NSW) should be amended to provide that, where an issuing

agency issues its own guidelines, the agency should publish those guidelines, including on the
agency’s website.

(2) The proposed Penalty Notice Oversight Agency should

(@)  monitor agency-specific caution guidelines for consistency with the Fines Act 1996 (NSW) and
the Attorney General’s Caution Guidelines, and

(b) make recommendations, and take other measures where necessary, to improve issuing
agencies’ caution guidelines.
(1) Where a caution is issued, as opposed to an informal warning, it should be issued in writing.

(2) Issuing agencies should be required to collect the minimum data currently recommended under the

Attorney General’s Caution Guidelines in a form that can be analysed. That is the:
a) date of the caution

b) name of the officer who gave the caution

d

(a)

(b)

(c) offence for which the caution was given

(d) name and address of the person given the caution, and
(e)

e) date, place and approximate time that the offence was alleged to have been committed.

(3) Issuing agencies should report periodically to the proposed Penalty Notice Oversight Agency on the
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55

6.1

6.2

6.3

6.4

number of cautions and penalty notices, by offence, that it issues.

(4) Issuing agencies should implement policies to ensure compliance with the relevant caution guidelines
as well as measures to monitor compliance.

(5) Issuing agencies should report periodically to the proposed Penalty Notice Oversight Agency on
these policies and measures.

(6) The proposed Penalty Notice Oversight Agency, in consultation with issuing agencies, should further
develop methods to measure compliance with the relevant caution guidelines. Particular attention
should be given to their effectiveness in ensuring the use of cautions for vulnerable people.

(7) The proposed Penalty Notice Oversight Agency should report periodically on issuing agencies’
compliance with s19A of the Fines Act 1996 (NSW) and the relevant caution guidelines.

Section 19A of the Fines Act 1996 (NSW) should be amended to provide that, unless it develops its own
consistent guidelines, the NSW Police Force is covered by the Attorney General's Caution Guidelines.

Chapter 6 - Issuing a penalty notice
(1) The Fines Act 1996 (NSW) should be amended to provide that all penalty notices, as issued to the
recipient, should:

(@) provide enough information to enable that person to identify the alleged offending behaviour

(b) specify the legislative provisions alleged to have been breached: a law part code is not
sufficient for this purpose, and

(c) contain information about the possibility of court election.

(2) Regulations under the Fines Act 1996 (NSW) should provide that all penalty notices should include a
telephone number and website for

(@) the issuing agency or the State Debt Recovery Office, whichever is relevant, and
(b) LawAccess NSW.

(3) Issuing agencies should include the following information in full on a penalty notice:

(@) acomprehensive list of payment options, including the option of payment in cash
(b) information about the availability of time to pay options

(c) information about the consequences of court election, and

(d) information about the right to have a penalty notice reviewed.

Alternatively, this information may be provided in short form, together with details of where to obtain further
information.

The Fines Act 1996 (NSW) should be amended to allow issuing agencies to serve penalty notices and
subsequent notices (including reminder notices and enforcement notices) electronically where the penalty
notice recipient has provided consent in advance.

(1) Where legislation prescribes penalty notice offences, it should set time limits for service of penalty
notices. Time limits should take into account the need of the penalty notice recipient to recollect and
respond to the alleged offence.

(2) When issuing agencies set time limits for penalty notice offences within their jurisdiction, they should
consider whether it is appropriate to permit exceptions to those limits, the circumstances in which any
exceptions should be permitted, and the consequences of exceeding time limits.

Issuing agencies that engage private contractors to issue penalty notices should ensure that:

(@) the final decision to issue, or not to issue, a penalty notice is taken by an employee of the issuing
agency and not by a private contractor

(b) accountability for the conduct of issuing officers remains at all times with the government agency
(c) issuing officers are, at all times, subject to the control and direction of the issuing agency

(d) issuing officers employed by private contractors are adequately trained to carry out work under the
contract

(e) training is provided on the elements and standard of proof required for the offences, as well as the
relevant caution guidelines
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6.6

7.1

7.2

7.3

74

7.5

Recommendations

(f)  the performance of contractors, including issuing officers, is monitored, and

(9) the performance of issuing officers is never assessed by the number of penalty notices issued, nor
should there be perverse incentives such as quotas or targets.

(1) The Attorney General’'s Caution Guidelines should be amended to require issuing officers to consider 179
whether the issue of multiple penalty notices in response to a single set of circumstances would
unfairly or disproportionately punish a person in a way that does not reflect the totality, seriousness or
circumstances of the offending behaviour.

(2) Section 24E(2) of the Fines Act 1996 (NSW) should be amended to provide that an issuing agency
must withdraw one or more penalty notices where it finds that multiple penalty notices have been
issued in relation to a single set of circumstances, and that this unfairly punishes the recipient in a
way that does not reflect the totality, seriousness and circumstances of the offending behaviour.

If legislation provides for discretion to withdraw a penalty notice in favour of prosecution, this discretion 182
should only be available

(@) inrespect of serious offences where the nature and gravity of the offence was not apparent at the
time of issuing a penalty notice, and

(b) subject to a time limit of 28 days.
Chapter 7 - Internal review page

(1)  The State Debt Recovery Office Review Guidelines should be reviewed and amended 194

(@) to achieve consistency with the Fines Act 1996 (NSW) and the Attorney General’s Internal
Review Guidelines

(b) to reflect more effectively the right of penalty notice recipients to make an application for internal
review.

(2) All'agencies that conduct internal review should

(@) use the Attorney General's Internal Review Guidelines or develop and use guidelines that are
consistent with the Attorney General’s Internal Review Guidelines

—
o
-

make publicly available the guidelines that they use, including on their website

—_
(2]
-

report periodically to the proposed Penalty Notice Oversight Agency on their use of each of the
review grounds under ss 24E(2) and (3) of the Fines Act 1996 (NSW).

(3) The proposed Penalty Notice Oversight Agency should

(@) monitor the published guidelines of agencies that conduct their own internal reviews to ensure
consistency with the Fines Act 1996 (NSW) and the Attorney General’s Internal Review
Guidelines

(b)  monitor compliance by reviewing agencies with the provisions of ss 24E(2) and (3) of the Fines
Act 1996 (NSW)

(c) make recommendations, and take other measures as appropriate, to improve agency practice
in reviewing penalty notices

(d) report periodically on its findings.

Section 24E(2)(d) of the Fines Act 1996 (NSW) and the Attorney General's Internal Review Guidelines 199
should be amended to provide that a penalty notice must be withdrawn if the person to whom it was issued

has an intellectual disability, a mental iliness, a cognitive impairment or is homeless, which was a

contributing factor to the commission of an offence or reduced the person’s responsibility for the offending
behaviour.

Section 24E(2)(d) of the Fines Act and Attorney General's Internal Review Guidelines should be amended 203
to require withdrawal of a penalty notice where a person has a severe substance dependence, as defined

in s 5 of the Drug and Alcohol Treatment Act 2007 (NSW), which was a contributing factor or reduced the
responsibility of the person for the offending behaviour.

All agencies that carry out internal review of penalty notices should ensure that reviewing officers receive 206
training about the impact of penalty notices on vulnerable people.

The Attorney General's Internal Review Guidelines should be reviewed and updated to explain and clarify 208
the circumstances in which an agency may legitimately decline to conduct internal review under s 24B of
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7.6

7.7

7.8

8.1

8.2

8.3

8.4

the Fines Act 1996 (NSW).

The internal review provisions in Part 3 Division 2A of the Fines Act 1996 (NSW) should be amended to
clarify that they apply to the NSW Police Force.

(1) The Attorney General’s Internal Review Guidelines and the State Debt Recovery Office Review
Guidelines should be revised to minimise, so far as possible, the requirements for documentary proof
including to allow for the acceptance of information from practitioners providing services to
applicants.

(2) The Attorney General’s Internal Review Guidelines should be reviewed and updated to include
examples of acceptable supporting evidence in an application for internal review.

(3) The State Debt Recovery Office should further develop memoranda of understanding with
government departments and agencies and should extend this approach to non-government
organisations. One function of such agreements should be the facilitation of internal review.

(4)  All agencies that conduct, or are otherwise engaged in, internal review should raise public awareness
about the availability of internal review.

(5) All'agencies that conduct, or are otherwise engaged in, internal review should train reviewers to
provide an effective service to people with cognitive and mental health impairments. Training should
cover the impact of cognitive and mental health impairments on a person’s capacity to understand
and avoid offending behaviour, as well as capacity to pursue internal review.

(1) The Fines Act 1996 (NSW) should be reviewed and amended to simplify the time limits governing
court election and internal review.

(2) Section 24F(3) of the Fines Act 1996 (NSW) should be repealed and s 36(2) of the Fines Act 1996
(NSW) should be amended to allow an applicant the opportunity to make a court election, regardless
of whether any payment towards the penalty notice has been made.

(3) Section 241 of the Fines Act 1996 (NSW) should be amended so that, if a person elects to have a
matter dealt with by a court while a review is in progress, the review is not terminated on the making
of that election.

Chapter 8 - Enforcement

(1) The State Debt Recovery Office should develop and make public a fee-waiver policy.

(2) The fee-waiver policy should provide for waiver of annulment fees for a person in receipt of an
eligible Centrelink benefit (as defined by the Director of the State Debt Recovery Office) who makes a
reasonable and genuine application.

(1) The State Debt Recovery Office, Centrelink, and Roads and Maritime Services should make
arrangements to enable people to apply for time to pay at Centrelink and Roads and Maritime
Services offices.

(2) The State Debt Recovery Office should extend, develop, and increase the frequency of its licence
restoration activities, especially in rural, regional and remote areas and in relation to Aboriginal and
Torres Strait Islander communities.

(3) The proposed regional network of work and development order support teams should raise
stakeholder awareness about the full range of fine mitigation measures available to facilitate licence
restoration.

The Fines Act 1996 (NSW) should be amended to provide that no enforcement action may be taken under
s 68 if the offence was not a traffic offence and the fine defaulter was under the age of 18 years at the time
of the offence.

(1) Part4 Division 6 of the Fines Act 1996 (NSW) should be repealed to remove the possibility of
imprisonment as a sanction for breach of a community service order under that Act.

(2) Part4 Division 5 of the Fines Act 1996 (NSW) should be amended to
(@) remove the power of the State Debt Recovery Office to make a community service order, and

(b) substitute a provision to allow the State Debt Recovery Office to apply to the Local Court for an
order imposing a community service order, and

(c) empower that court to make the order after a hearing.
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9.1

9.2

9.3

94

9.5

9.6

9.7

Recommendations

The Fines Act 1996 (NSW) should be amended to provide that a penalty notice or Criminal 252
Infringement Notice may be referred to in any report provided to a court for sentencing.

The proposed Penalty Notice Oversight Agency, in consultation with key stakeholders, should
develop guidelines setting out when a penalty notice history may be presented to a sentencing court.

Chapter 9 - Mitigation measures page

(3)

The Fines Act 1996 (NSW) should be amended to provide that the Attorney General, in consultation 256
with the Minister for Finance and Services, should issue guidelines on time to pay.

The proposed Penalty Notice Oversight Agency should, in consultation with the State Debt Recovery
Office and key stakeholders, develop time-to-pay guidelines.

The time-to-pay guidelines should be publicly available, including on the State Debt Recovery Office
website.

The proposed Penalty Notice Oversight Agency should monitor the operation of the time-to-pay
guidelines.

The State Debt Recovery Office should report periodically on the operation of the time-to-pay
guidelines as required by the proposed Penalty Notice Oversight Agency.

The proposed Penalty Notice Oversight Agency should report publicly on the operation of the time-to-
pay guidelines.

The Fines Act 1996 (NSW) should be amended to enable apprentices and trainees to enforce 260
voluntarily their penalty notices for the purposes of entering into a time-to-pay arrangement.

The Fines Act 1996 (NSW) should be amended to enable people who are experiencing unavoidable
financial hardship to enforce voluntarily their penalty notices for the purposes of entering into a time-
to-pay arrangement.

The time-to-pay guidelines should include provisions relating to eligibility for time-to-pay
arrangements for apprentices, trainees, and people experiencing financial hardship.

The recently established regional network of work and development order support teams should provide 266
information in relation to time-to-pay and write off arrangements, as well as in relation to work and
development orders.

(1)

(2)

(3)

The definition of acute economic hardship for the purposes of work and development orders should 268
be taken to be satisfied if the person is in receipt of an eligible Centrelink benefit (as defined by the

Director of the State Debt Recovery Office) and an approved organisation or health practitioner

supports the application for the work and development order.

The definition of economic hardship, as it applies to people applying for a work and development
order who are not on Centrelink benefits, should be amended so that it is less stringent and the
application process should be simplified.

When the proposed time-to-pay guidelines are developed, consideration should be given to using the
same definition of financial hardship for the purposes of eligibility for a work and development order.

Prisoners and detainees (whether on remand or under sentence) who meet the eligibility criteria for awork 270
and development order should be able to count voluntary activities and work undertaken while in custody
or under supervision as eligible activities for a work and development order.

Mutual obligation activities undertaken for the purposes of Centrelink benefits should be eligible activities 271
for a work and development order.

(1)

The exemption in section 120(2) of the Fines Act 1996 (NSW), which provides that the Ministeris not 275
required to make public the guidelines on writing off unpaid fines, should be reversed to contain a
requirement that these guidelines be made public.

The proposed Penalty Notice Oversight Agency should, in consultation with the State Debt Recovery
Office and key stakeholders, develop write-off guidelines.

The write-off guidelines should be publicly available, including on the State Debt Recovery Office
website.

The proposed Penalty Notice Oversight Agency should monitor the operation of the write-off
guidelines.

The State Debt Recovery Office should report periodically on the operation of the write off guidelines
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9.8

9.9

9.10

10.1

10.2

(6)

as required by the proposed Penalty Notice Oversight Agency.

The proposed Penalty Notice Oversight Agency should report publicly on the operation of the write-
off guidelines.

Section 101(4) of the Fines Act 1996 (NSW) should be amended to provide: 278

(a)
(b)

—_
S W
= =

a presumption that a debt, once written off, cannot be reinstated

a discretion to impose a good behaviour period only in cases where it is justified by the seriousness
of the offending and its likely deterrent effect

that the maximum good behaviour period should be two years for adults and six months for children

and young people under the age of 18 years.

The cap on hours in the Attorney General's Work and Development Order Guidelines should be 283
retained.

The Attorney General's Work and Development Order Guidelines should prescribe that the cap may
be exceeded where:

(@) the person wishes to exceed the cap

(b) the approved organisation or practitioner agrees, and

(c) such an arrangement does not impose unduly onerous obligations on the participant.
There should be a two-year cap on time-to-pay arrangements.

At the end of the capped period for time-to-pay and work and development orders, the State Debt
Recovery Office should automatically consider, without requiring any application, whether any debt
should be written off.

The write-off guidelines should prescribe the grounds on which the State Debt Recovery Office
should write off debts at the end of the capped period for time to pay or work and development
orders.

The write-off guidelines should provide that successful completion of the capped period for a work
and development order or time-to-pay arrangement should be relevant and given particular weight in
considering whether it is appropriate to write off a penalty notice debt. Other relevant considerations
should include:

(@)
(b)
() homelessness, and
(d)

the person’s likely future capacity to pay the debt

any disability, mental illness or cognitive impairment

any further penalty notices incurred.

The Hardship Review Board should review and update its procedures to provide: 285

(@) information about the basis on which its decision will be made, including the guidelines that will
be applied

(b) information about how to make an application, including the documentation that is needed to
support an application

(c) clear and simple application forms.

Information about the Hardship Review Board’s procedures should be publicly available, including on
its website and the State Debt Recovery Office website.

The State Debt Recovery Office, in reporting periodically as required by the proposed Penalty Notice
Oversight Agency, should include information about the operation of the Hardship Review Board.

The proposed Penalty Notice Oversight Agency should, in monitoring and reporting on the operation
of the penalty notice system, take into consideration the operation of the Hardship Review Board.

Chapter 10 - Criminal Infringement Notices page

The proposed guidelines on penalty notice offences and penalty notice amounts should govern Criminal 293
Infringement Notice offences.

Review by a senior police officer of Criminal Infringement Notices issued for offensive language and 306
offensive conduct should be mandatory and should not depend on application.
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12.2

13.1

13.2

(2)

Recommendations

The following questions should be the subject of further inquiry: 311

(@) Should the offence of offensive language in the Summary Offences Act 1988 (NSW), and
wherever else it occurs, be abolished?

(b)  If not, what action should be taken to deal with the problems identified with this offence?

In conjunction with the inquiry in (1), the offence of offensive conduct should also be reviewed and
considered.

Chapter 12 - Children and young people page

(1)

(2)

Section 53 of the Fines Act 1996 (NSW) should be amended to provide that Part 3 of the Act, except 333
the cautions provisions contained in Division 1A, does not apply to a person younger than 14 years at
the time of the offending behaviour.

The Attorney General's Caution Guidelines should be amended in accordance with (1).
The guidelines on penalty amounts should provide that offending by children and young people 338
should attract a penalty at 25% of the adult rate, except where the offence is:

(@) only committed by children and young people, in which case the penalty level should take into
account the special circumstances of children and young people

(b) one not likely to be committed by children and young people, in which case a special rate is not
required, or

(c) aserious traffic offence.

All enforcement costs imposed on children and young people should be set at half the adult rate.

Chapter 13 - People with mental health and cognitive impairments page

All penalty notice guidelines should adopt the terms ‘mental health impairment’ and ‘cognitive impairment’, 351
and define them as follows:

(a)

‘Cognitive impairment’ means an ongoing impairment in comprehension, reason, adaptive
functioning, judgement, learning or memory that is the result of any damage to, dysfunction,
developmental delay, or deterioration of the brain or mind. Such cognitive impairment may arise from,
but is not limited to, the following:

(i) intellectual disability

(i) borderline intellectual functioning

(iiiy dementias

(iv) acquired brain injury

(v) drug or alcohol related brain damage
(vi) autism spectrum disorders.

‘Mental health impairment’ means a temporary or continuing disturbance of thought, mood, volition,
perception, or memory that impairs emotional wellbeing, judgment or behaviour, so as to affect
functioning in daily life to a material extent. Such mental health impairment may arise from, but is not
limited to, the following:

i) anxiety disorders

ii) affective disorders

(
(
(iii) psychoses
(iv) severe personality disorders
(

v) substance induced mental disorders.

The State Debt Recovery Office should establish and publicise a system whereby: 361

(a)

a person, or his or her legal guardian, may apply for that person to be identified as eligible for
automatic withdrawal of any penalty notice on the grounds that he or she

()  has a mental health or cognitive impairment
(i) the impairment is unlikely to improve in the foreseeable future, and

(iiiy  the impairment is a contributing factor to the commission of the offence or reduces the person’s
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171

17.2

17.3

174

18.1

18.2

18.3

18.4

18.5

responsibility for the offending behaviour.

(b) the State Debt Recovery Office may, upon determination that a person is eligible for automatic
withdrawal of any penalty notice on the grounds set out in (a), withdraw any outstanding or future
penalty notices without further application.

(c) the State Debt Recovery Office may, where it is satisfied that the grounds set out in (a) no longer
apply, determine that the person is no longer eligible for automatic withdrawal of any penalty notice.

Chapter 17 - People in custody

The proposed write-off guidelines should provide that imprisonment and its consequences are relevant
when deciding whether or not to write off all or part of a penalty notice debt.

The State Debt Recovery Office should establish a specialist unit to provide advice and assistance for
prisoners with cognitive and mental health impairments in relation to penalty notice debt, including
applications for annulment, work and development orders, and write offs.

Prisoners in prison employment should have a defined amount credited to the State Debt Recovery Office
against their penalty notice debts. This amount should be separate from, and in addition to, the amount
paid to the prisoner for work undertaken.

The moratorium on penalty notice enforcement action against recently-released prisoners should be
extended to six months. The State Debt Recovery Office, in consultation with Corrective Services NSW
and other key stakeholders, should give consideration to whether a longer period is appropriate.

Chapter 18 - Maintaining the integrity and fairness of the penalty notice system

A Penalty Notice Oversight Agency should be established to oversee and monitor the penalty notice
system.

(1) All proposed (new or revised) penalty notice offences must be referred to the Penalty Notice
Oversight Agency, which will scrutinise the proposals for compliance with relevant guidelines.

(2) The Penalty Notice Oversight Agency will provide information, advice and assistance in relation to
proposed penalty notice offences and the relevant guidelines.

(3) The responsible Minister proposing any legislative or regulatory amendments creating or amending a
penalty notice must obtain a certificate of compliance or non-compliance from the Penalty Notice
Oversight Agency.

(4) Ifthe certificate is one of non-compliance with the guidelines, the proposal for the penalty notice
offence must go to Cabinet, even where the proposal is for a new or amended regulation.

The Penalty Notice Oversight Agency should conduct a review of existing penalty notices in order to

(1) update them and remove obsolete offences

(2) ensure consistency across the penalty notice system, particularly in penalty amounts set for like
offences, and

(3) ensure consistency of existing offences with the proposed guidelines for penalty notice offences and
penalty notice amounts.

The Penalty Notice Oversight Agency should be established as a unit within the Department of Attorney
General and Justice.

The State Debt Recovery Office should establish a Penalty Notice Advisory Committee of key stakeholders
to provide advice on ways in which it can improve and develop its activities in relation to vulnerable people.
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1.1

1.2

Terms of reference

In a letter to the Commission received on 5 December 2008, the Attorney General,
the Hon John Hatzistergos MP, asked the Commission to inquire into and report on
the laws relating to the use of penalty notices in NSW. The terms of reference
require us to have particular regard to:

1. whether current penalty amounts are commensurate with the objective
seriousness of the offences to which they relate

2. the consistency of current penalty amounts for the same or similar
offences

3.  the formulation of principles and guidelines for determining which offences
are suitable for enforcement by penalty notices

4.  the formulation of principles and guidelines for a uniform and transparent
method of fixing penalty amounts and their adjustment over time

5. whether penalty notices should be issued to children and young people,
having regard to their limited earning capacity and the requirement for
them to attend school up to the age of 15. If so: (a) whether penalty
amounts for children and young people should be set at a rate different to
adults; (b) whether children and young people should be subject to a
shorter conditional “good behaviour” period following a write-off of their
fines; and (c) whether the licence sanction scheme under the Fines Act
1996 (NSW) should apply to children and young people

6. whether penalty notices should be issued to people with an intellectual
disability or cognitive impairment, and

7. any related matter.

The terms of reference exclude from this inquiry a review of amendments of
offences under road transport legislation administered by the Minister for Roads:

NSW Law Reform Commission 3
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While the Commission may consider penalty notice offences under road
transport legislation administered by the Minister for Roads, the Commission
need not consider any potential amendments to these offences as these
offences have already been subject to an extensive review.

The nature and history of penalty notices

1.3 A penalty notice gives the recipient a choice between paying a fine for an alleged
infringement of the law, or going to court." Penalty notices in NSW are presently
governed by the Fines Act 1996 (NSW) (Fines Act). Section 20 of that Act defines a
penalty notice as follows:

(1) A penalty notice is a notice referred to in subsection (2) to the effect that
the person to whom it is directed has committed a specified offence and
that, if the person does not wish to have the matter dealt with by a court,
the person may pay the specified amount for the offence to a specified
person within a specified time.

The vast majority of those who receive a penalty notice do not elect to go to court.
Of the 2.7 million penalty notices issued during the 2010/2011 financial year, only
28,214 recipients (1.04%) elected to contest them in court.?

1.4 Part 3 of the Fines Act governs penalty notices. It deals with the determination of
whether to give an official caution or a penalty notice; the issuing of penalty notices
and penalty reminder notices; internal review and annulment of penalty notices.?
The provisions of Part 4 of the Fines Act, which deal with enforcement of fines and
fine mitigation, generally apply to penalty notices. The Fines Act also established
the State Debt Recovery Office (SDRO)* for the purpose of managing the overall
process of penalty notice and fine enforcement and co-ordinating the other
agencies involved in the process.®

15 Penalty notices may now be issued in relation to a very wide range of offences.
However, the first penalty notice provisions related to parking offences® and were
introduced to address the difficulties encountered by the courts in dealing with a
large number of such offences. In 1961, the penalty notice scheme was extended to
some offences under the Motor Traffic Act 1909 (NSW) such as driving in excess of
certain speed limits and driving without a licence. This was done at a time when the

1 Fines Act 1996 (NSW) s 20.

2 Email correspondence from Mr Gregory Frearson, Assistant Director (Operations), State Debt
Recovery Office to Mr Ani Luzung (Legal Officer) NSW Law Reform Commission, 13 January
2012.

3.  Fines Act 1996 (NSW) s 19.

4. The SDRO is the fines division of the NSW Office of State Revenue, which is part of the
Department of Finance and Services.

5.  Fines Act 1996 (NSW) pt 8. See NSW, Parliamentary Debates, Legislative Council, 14
November 1996, 5977 (J Shaw).

6.  Transport Act 1930 (NSW) s 265 provided that regulations may provide for the infliction and
collection by prescribed officers of penalties for minor offences against the Metropolitan Traffic
Act 1900 (NSW), the Motor Traffic Act 1909 (NSW), the Motor Tax Management Act 1914 (NSW)
and the Transport Act 1930 (NSW). Subsequently, the Minor Traffic Offences Regulations 1954
(NSW) introduced the first provisions that allowed for the imposition, by notice, of modified
penalties for various parking offences.
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road toll in NSW had dramatically increased and the government decided that the
time of traffic police could be better spent patrolling rather than preparing breach
reports and attending court. It was noted that a penalty notice system would save
the time spent by motorists in attending court, reduce the costs of issuing and
serving summons, and help relieve court congestion.’

The offences for which penalty notices may be issued gradually grew beyond
parking and driving offences so that by 1983, there were ten statutory provisions
authorising the use of penalty notices to deal with offences relating to traffic,
maritime services, forestry, and fisheries.®

In 1996, Parliament adopted the Fines Act. At its inception, the Act contained 43
statutory provisions authorising the use of penalty notices.® Since then, the list has
grown to 110 statutory provisions, creating more than 7,000 offences that may be
enforced by way of penalty notice.’® Penalty notice offences now arise in such
diverse areas as occupational health and safety," the building industry,' protection
of the environment,™ national parks and wildlife," native vegetation,' residential
parks,'® prevention of cruelty to animals,'” water management,’® animal diseases,
electricity supply,”® passenger transport,?’ rail safety,”? ports and maritime
administration,” fair trading,®* registration of interests in goods,® gaming
machines,?® pawnbrokers and second-hand dealers,?” veterinary practice,?® fitness
services,? and assisted reproductive technology,*® among others.

7. NSW, Parliamentary Debates, Legislative Assembly, 23 November 1960, 2316 (J McMahon).
8.  Justices Act 1902 (NSW) s 100I.

9.  Fines Act 1996 (NSW) sch 1.

10. See NSW Law Reform Commission, Penalty Notices, Consultation Paper 10 (2010) Appendix A.
11.  Occupational Health and Safety Act 2000 (NSW) s 108.

12. Building Professionals Act 2005 (NSW) s 92.

13. Protection of the Environment Operations Act 1997 (NSW) s 224.
14. National Parks and Wildlife Act 1974 (NSW) s 160.

15. Native Vegetation Act 2003 (NSW) s 43.

16. Residential Parks Act 1998 (NSW) s 149.

17. Prevention of Cruelty to Animals Act 1979 (NSW) s 33E.

18. Water Management Act 2000 (NSW) s 365.

19. Animal Diseases (Emergency Outbreaks) Act 1991 (NSW) s 71A.
20. Electricity Supply Act 1995 (NSW) s 103A.

21. Passenger Transport Act 1990 (NSW) s 59.

22. Rail Safety Act 2008 (NSW) s 139.

23. Ports and Maritime Administration Act 1995 (NSW) s 100.

24. Fair Trading Act 1987 (NSW) s 67.

25. Registration of Interests in Goods Act 1986 (NSW) s 19A.

26. Gaming Machines Act 2001 (NSW) s 203.

27. Pawnbrokers and Second-hand Dealers Act 1996 (NSW) s 26.
28. Veterinary Practice Act 2003 (NSW) s 101.

29. Fitness Services (Pre-paid Fees) Act 2000 (NSW) s 16.

30. Assisted Reproductive Technology Act 2007 (NSW) s 64.
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The number of penalty notices has continued to increase. In the six-year period
2003/04 — 2008/09, 16,097,633 penalty notices were issued, with a face value of
approximately $2.4 billion.*" During the 2009/10 financial year, the SDRO:

= processed over 2.8 million penalty notices® to the value of more than $491
million

= jssued 876,782 enforcement orders with a total value of $266 million,

= collected $182.5 million for the Crown and $137.3 million on behalf of other
organisations in penalty notice payments

*= collected $110 million for the Crown and $56.4 million on behalf of other
organisations through enforcement orders, and

= collected $27.7 million from clients in fees and miscellaneous revenue.

In 2002 legislation was passed amending the Criminal Procedure Act 1986 (NSW)
to authorise police officers in 12 local area commands, for a 12-month trial period,
to issue Criminal Infringement Notices (CINs) for certain prescribed offences by
adults.** The purpose of CINs was to provide police with a quick and efficient way of
dealing with minor criminal matters. Police may issue a CIN and the recipient may
pay the penalty, in which case they are not liable to any further criminal proceedings
or sanctions. Police save the time that would otherwise be involved in arresting and
charging the recipient, preparing for court and attending at court. Courts also save
the costs of dealing with minor offences.*

The offences and the amounts prescribed for the CINs trial were as follows:

= common assault ($400)

» larceny or shoplifting, where the property or amount does not exceed $300
($300)

= obtaining money etc by wilful false representation ($300)
= goods in custody ($350)

= offensive conduct ($200)

= offensive language ($150)

* obstructing traffic ($200), and

= unauthorised entry of vehicle or boat ($250).%

Subsequently some offences were removed and some added to this list of CINs.*

31.  NSW Law Reform Commission, Penalty Notices, Consultation Paper 10 (2010) Tables 1.1, 12.
32. Of which 1.2 million carried demerit points.

33. NSW Office of State Revenue, NSW Treasury, Annual Report 2009-10 (2010) 26-27.

34. Crimes Legislation Amendment (Penalty Notice Offences) Act 2002 (NSW) sch 1.

35. NSW Ombudsman, On the Spot Justice? The Trial of Criminal Infringement Notices by NSW
Police (2005) i.
36. Crimes Legislation Amendment (Penalty Notice Offences) Act 2002 (NSW) sch 3[2].
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Reviews of penalty notices

In April 2005, following a review, the Ombudsman reported that the trial of the CINs
scheme had generally been successful in providing the police with a further option
in dealing with minor offences and alleviating the workload of the Local Courts.*®
Some minor changes to the scheme were implemented as a result: for example,
common assault was withdrawn from the list of offences.*® All the other offences
prescribed for the purposes of the trial,*® and the application of the scheme to those
aged 18 years and older,*' were maintained.

The legislation extending the power of the police to use CINs across the State
included a requirement that the Ombudsman conduct a review of the operation of
CINs ‘in so far the as those provisions impact on Aboriginal and Torres Strait
Islander communities’.* The Ombudsman completed this second review in August
2009.”* The resulting report provides useful data concerning the use of CINs
following their statewide implementation, particularly in relation to the effects of the
CINs on Aboriginal communities. The report highlights a number of concerns, such
as the potential net-widening effects of CINs, and the disproportionate issuing of
CINs to Aboriginal people. These issues are discussed in more detail below,
especially in chapters 10 and 16.

In the course of its 2006 review of community-based sentencing options for remote
rural areas and for disadvantaged populations,** the Committee on Law and Justice
of the NSW Legislative Council received a considerable number of submissions
concerning issues relating to driver licence or vehicle registration suspension or
cancellation arising from failure to pay fines and penalty notices. While the
Committee noted that this matter was beyond the scope of its inquiry, it considered
it useful to document the problems encountered by people in rural areas when
driver licences are suspended or cancelled due to non-payment of fines and
penalties. It recommended that the Government undertake a multi-agency project to
examine issues relating to fine default and driver licences.*®

Subsequently, the Attorney General asked the NSW Sentencing Council to
investigate the effectiveness of fines as a sentencing option, and the consequences
for those who do not pay fines. In an interim report published in 2006, the

37. See also Chapter 10.

38. NSW Ombudsman, On the Spot Justice? The Trial of Criminal Infringement Notices by NSW
Police (2005) vi, 95. The review was required pursuant to the Criminal Procedure Act 1986
(NSW) s 344,

39. Police Powers Legislation Amendment Act 2006 (NSW) sch 4.4[2].
40. Criminal Procedure Regulation 2005 (NSW) sch 2.

41. Criminal Procedure Act 1986 (NSW) s 335.

42. Criminal Procedure Act 1986 (NSW) s 344A.

43. NSW Ombudsman, Review of the Impact of Criminal Infringement Notices on Aboriginal
Communities (2009).

44. Standing Committee on Law and Justice, Parliament of NSW, Community Based Sentencing
Options for Rural and Remote Areas and Disadvantaged Populations (2006).

45. Standing Committee on Law and Justice, Parliament of NSW, Community Based Sentencing
Options for Rural and Remote Areas and Disadvantaged Populations (2006) Recommendation
49,
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Sentencing Council identified a number of potential reform options in relation to
penalty notices.*

In 2008, Parliament passed the Fines Amendment Act 2008 (NSW) and the Fines
Further Amendment Act 2008 (NSW), which implemented some of the
recommendations made by the Sentencing Council and by a cross-agency working
group on fines and penalty notices that was formed in response to the Sentencing
Council’s interim report.*’ These Acts introduced amendments which provided for:

= the power to issue an official caution as an alternative to issuing a penalty
. 48
notice

= work and development orders (WDOs), allowing certain classes of people to
satisfy all or part of the penalty amount by undertaking unpaid work for an
approved organisation, or by participating in certain courses or treatment*®

= improvements in methods of payment, including periodic deductions from
Centrelink payments,* and

= procedures for internal review by an agency of its decision to issue a penalty
H 51
notice.

In the second reading speech on the Fines Further Amendment Bill 2008 (NSW),
the Attorney General announced the government’s intention to ask the Law Reform
Commission to examine the need for further reforms of the penalty notice system.*

WDOs were established as a two-year pilot program. In 2011 the program was
positively evaluated and other aspects of the 2008 amendments were reviewed.>
The WDO scheme was found to be an effective and appropriate response to
offending by vulnerable people and it is currently being expanded and developed.**

46. NSW Sentencing Council, The Effectiveness of Fines as a Sentencing Option: Court-Imposed
Fines and Penalty Notices, Interim Report (2006) Part 3.

47. NSW, Parliamentary Debates, Legislative Council, 27 November 2008, 11969 (J Hatzistergos).

48. Fines Act 1996 (NSW) ss 19A-19B. These provisions and the Attorney General’s Caution
Guidelines (NSW Department of Justice and Attorney General, Caution Guidelines Under the
Fines Act 1996) commenced on 31 March 2010. Prior to the adoption of these provisions, the
Roads and Traffic Authority (now part of Roads and Maritime Services) already had the power to
issue formal warnings for traffic offences: Road Transport (General) Act 2005 (NSW) s 105. Most
agencies authorised to issue penalty notices did not have such statutory power but some of them
were nevertheless giving warnings or cautions informally instead of issuing penalty notices in
certain cases: NSW Office of State Revenue, State Debt Recovery Office, Preliminary
Submission 1.

49. Fines Act 1996 (NSW) ss 99A-99J. A two-year trial of Work and Development Orders
commenced in September 2009.
50. Fines Act 1996 (NSW) ss 100-101.

51. Fines Act 1996 (NSW) ss 24A-24J, inserted by Fines Further Amendment Act 2008 (NSW)
sch 1 [10]. These provisions and the Attorney General’s Internal Review Guidelines (NSW
Department of Justice and Attorney General, Internal Review Guidelines Under the Fines Act
1996) commenced on 31 March 2010.

52. NSW, Parliamentary Debates, Legislative Council, 27 November 2008, 11970 (J Hatzistergos).

53. NSW Department of Attorney General and Justice, A Fairer Fine System for Disadvantaged
People (2011).

54. See further Chapter 9.
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There have been a number of other reviews of penalty notice schemes, or
infringement schemes, in other jurisdictions. In 1995 the first comprehensive study
of infringements in Victoria identified the essential features of a model infringement
statute, with a recommendation for national uniformity. In our 1996 report on
sentencing, we supported the Victorian call for uniform legislation.”® We suggested
that this could be achieved either by the introduction of a single Infringement Act, or
by amending the Fines Act to prohibit the issue of infringement notices other than in
accordance with its provisions.*® The majority of the Commissioners also supported
the expansion of infringement notices to offences which are traditionally regarded
as more substantively criminal, rather than regulatory, in nature.®’

The Australian Law Reform Commission (ALRC), in its 2002 report Principled
Regulation: Federal Civil and Administrative Penalties in Australia, supported
uniformity across federal infringement notice schemes.’® It recommended the
development of a model federal scheme to be applied when considering the
enforcement of offences, and certain non-criminal contraventions of law (such as
requirements to provide information to a regulator), by way of infringement notice. It
identified the key elements of its model federal infringement scheme and
recommended that its provisions be contained in a Regulatory Contraventions
Statute.*

In 2005, the Law Commission of New Zealand published Study Paper 16 as part of
a review of the infringement offence system undertaken by the Ministry of Justice.®
The Study Paper covers similar issues to those that are examined in this report,
including those relating to the criteria for identifying infringement offences and
setting of penalty amounts.

This inquiry

The Commission received the terms of reference in December 2008. We conducted
preliminary consultations and received preliminary submissions from fifteen
individuals and organisations.®’ Details of over 7000 penalty notice offences in NSW
were collected.

55. NSW Law Reform Commission, Sentencing, Report 79 (1996) Recommendation 15.
56. NSW Law Reform Commission, Sentencing, Report 79 (1996) [3.48].

57. NSW Law Reform Commission, Sentencing, Report 79 (1996) [3.48]-[3.51]. Two of the six
Commissioners on the Division considered that the infringement notice system should not be
expanded, on the ground that it carries too great a risk of abuse by authorities and may simply
become a vehicle of oppression for particular groups in society, such as young people and
Aboriginal people.

58. Australian Law Reform Commission, Principled Regulation: Federal Civil and Administrative
Penalties in Australia, Report 95 (2002) [12.48].

59. Australian Law Reform Commission, Principled Regulation: Federal Civil and Administrative
Penalties in Australia, Report 95 (2002) [12.47]-[12.113].

60. New Zealand Law Commission, The Infringement System: A Framework for Reform, Study
Paper 16 (2005).

61. See Appendix A.

NSW Law Reform Commission 9



Report 132 Penalty notices

1.22

1.23

1.24

1.25

1.26

Consultation Paper 10 (CP 10) was issued in September 2010.°2 We received a
total of 45 submissions;® these were analysed for their content and to identify any
gaps in the responses to CP 10.

The Commission conducted an extensive consultation process.®* We held 30 formal
consultation meetings of various types with more than 170 stakeholders. Fourteen
of these meetings were round tables, where representatives from key stakeholder
groups were present. We met several times with representatives from the NSW
Office of State Revenue and the State Debt Recovery Office. Our research and
preliminary consultations demonstrated that different issues arise in relation to
penalty notices in regional, rural and remote areas. We therefore visited Kempsey,
Lismore and Wollongong, where we talked to representatives of Aboriginal
communities, courts, police, non-government organisations, lawyers from Legal Aid
NSW and private practice, magistrates and others.

Submissions and consultations emphasised the situation of vulnerable people and
the many problems these groups confront with penalty notices. It was therefore
important to consult about these issues and, where we could, to talk directly to
members of these groups, as well as to those who represent and work with them in
relation to penalty notices. While we were not able to talk directly to members of all
groups, we were able to talk with people with intellectual disabilities, prisoners,
Aboriginal people, and homeless people. We were also able to benefit from
observing meetings of the Work and Development Order Monitoring Committee.®® In
addition to the consultation meetings we have significantly benefited from many
informal conversations and discussions with experts and stakeholders.

We thank those who provided us with written submissions, and acknowledge the
commitment of resources involved in doing so. Busy people travelled long distances
to meet us, and/or gave up many hours of their time. People provided us with
supplementary written material after our consultations, gave us access to data, and
made themselves available for follow up discussion. We express our sincere thanks
to them all. In particular we are grateful to those people who were prepared to talk
to us about their own, sometimes difficult, experiences of dealing with penalty
notices and penalty notice debt.

Key issues

The reach and importance of penalty notices in NSW

If a person has contact with the criminal justice system in NSW, that contact is more
likely to be by a penalty notice than by court attendance. In 2009/10, the SDRO
issued approximately 2,832,000 penalty notices with a total value of
$491,253,000.°° The population of NSW in June 2009 was 7,124,600.°” Even

62. NSW Law Reform Commission, Penalty Notices, Consultation Paper 10 (2010).
63. See Appendix A.

64. See Appendix B.

65. See further Chapter 9.

66. NSW Office of State Revenue, NSW Treasury, Annual Report 2009-10 (2010) 27.
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allowing for the fact that some people will have received multiple penalty notices it is
probable that a substantial proportion of the NSW population received a penalty
notice in this one-year period. In 2009, the NSW Local Court imposed 116,915
penalties, of which 53,543 were fines.®® Many more people therefore received a fine
by way of a penalty notice than from the state’s busiest court.

Professor Richard Fox’s study of the Victorian penalty notice system in 1995
reported that:

For every one offence for which a charge was brought to trial in the Supreme
Court or County Court of Victoria in 1991, forty five more came before the
Magistrates’ Court and a further three hundred and thirty seven were handled
administratively by way of an ‘on-the-spot ticket’.®

Penalty notices are therefore the most frequent point of direct contact with the
justice system. The quality of the penalty notice system is significant to both the
general population and to government. It has been argued that respect for the legal
system depends on perceptions of its procedural and substantive fairness.” The
procedural and substantive fairness of the penalty notice system is clearly
important, particularly given its reach. We do not know whether the many people
who receive penalty notices generalise their judgments about its qualities to the
justice system. If they do, this means that the quality of the penalty notice system is
of even greater significance.

The strengths and weaknesses of penalty notices

Penalty notices were introduced and expanded in scope because of their significant
advantages.”' Many of these advantages concern their cost benefits. They save
considerable time and money for the agencies that issue them, for courts that avoid
lengthy lists of minor offences, and for recipients who do not have to take time off
work to attend court or pay court or legal costs. The penalty is immediate and
certain and is usually significantly lower than the maximum penalty available for the
offence if it were to be dealt with by a court. Penalty notice recipients also avoid
having a conviction recorded.

However penalty notices also have disadvantages.”? The ease with which they are
issued and their revenue-raising capacity could for some organisations, fuel a

67. Australian Bureau of Statistics, Regional Population Growth, Australia 2009-10 (2011).
68. NSW Bureau of Crime Statistics and Research, NSW Criminal Courts Statistics 2009 (2010) 27.

69. R Fox, Criminal Justice on the Spot: Infringement Penalties in Victoria, Australian Institute of
Criminology (1995) 1 (footnotes omitted).

70. Australian Law Reform Commission, Principled Regulation: Federal Civil and Administrative
Penalties in Australia, Report 95 (2002) [14.7]; T Makkai and J Braithwaite, ‘Procedural Justice
and Regulatory Compliance’ (1996) 20(1) Law and Human Behavior 83, 95; T R Tyler, ‘What is
Procedural Justice? Criteria Used by Citizens to Assess the Fairness of Legal Procedures’
(1988) 22 Law and Society Review 103, 104; R Fox, Criminal Justice on the Spot: Infringement
Penalties in Victoria, Australian Institute of Criminology (1995) 186.

71. NSW Sentencing Council, The Effectiveness of Fines as a Sentencing Option: Court-Imposed
Fines and Penalty Notices, Interim Report (2006) [3.28]-[3.30].

72. NSW Sentencing Council, The Effectiveness of Fines as a Sentencing Option: Court-Imposed
Fines and Penalty Notices, Interim Report (2006) [3.31]-[3.38]; NSW Ombudsman, On the Spot
Justice? The Trial of Criminal Infringement Notices by NSW Police (2005) 11; NSW Law Reform
Commission, Sentencing, Report 79 (1996) [3.49].
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tendency for penalty notice offences to proliferate and be issued when they should
not be, or when a warning or caution may be more appropriate (the ‘net-widening’
effect). Those who receive a penalty notice may elect to go to court and contest it
but most do not. It may be the case that even those who believe that they are not
guilty pay the penalty because they are apprehensive about courts or wish to avoid
the expense of going to court. The avenues for independent review of a penalty
notice are limited and the penalty is fixed and cannot be tailored to the
circumstances of the recipient. Members of some groups, for example those who
have an intellectual disability, a mental iliness, or are homeless, may be particularly
susceptible to receiving penalty notices and may also be ill-equipped to pay a
monetary penalty.

The nature of penalty notices and principles relevant to their enforcement

While all offences dealt with by way of penalty notice could be described as
‘criminal offences’ most are of a minor nature. They involve conduct appropriately
dealt with by way of a monetary penalty. Some jurisdictions have chosen to
designate these offences not as crimes but as infringements, contraventions, or
regulatory offences.”® Penalty notice offences are often also high volume offences
for which enforcement through the courts would attract high overall costs for issuing
or prosecuting agencies. There are thus reasons of both principle and pragmatism
for dealing with them by way of penalty notice.”

Many penalty notice offences involve conduct that is not generally thought of as
highly culpable. For instance, few people are likely to think of themselves as
engaging in criminal activity when they park illegally, or smoke a cigarette on a
railway platform. However, recently and more controversially, some offences that
historically were dealt with by police and courts are now enforced by way of penalty
notice. As indicated above, Criminal Infringement Notices (CINs) were introduced
into NSW in 2002 on a trial basis and extended throughout the State in 2008. CINs
are available in respect of offences such as theft of goods valued at less than $300,
possession of stolen goods of the same value, offensive language and offensive
behaviour.”

There is no bright-line distinction between offences that are clearly criminal offences
and offences that are infringements or regulatory offences. Indeed the line is
arguably becoming increasingly blurred. The seriousness of the offence is one
indicator of the suitability of an offence to be dealt with by way of a penalty notice.
Penalty notices are most frequently used for offences that would otherwise attract a
small fine. In CP 10 we identified 1,803 offences attracting a penalty of $20 to $200.

73. Criminal Code 1899 (Qld) s 3(1) provides ‘Offences are of 2 kinds, namely, criminal offences and
regulatory offences.” See R Fox, Criminal Justice on the Spot: Infringement Penalties in Victoria,
Australian Institute of Criminology (1995) 259-260.

74. For an extended discussion of the nature of penalties and of the criminal/civil distinction see
Australian Law Reform Commission, Principled Regulation: Federal Civil and Administrative
Penalties in Australia, Report 95 (2002) ch 2.

75. Criminal Procedure Regulation 2010 (NSW) sch 3.
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Most penalty notice offences have a penalty amount of less than $600.”° However
we also identified 79 penalty notice amounts of between $5,000 and $10,000.”’

One purpose of imposing a fine is to punish the recipient, but perhaps the most
important aim is to deter offending.”® The deterrent effect may be general, in aiming
to discourage the population at large from infringing the law. Alternatively it may be
specific, deterring the individual recipient from repeating the same offence. The
prominence of deterrence as the aim of penalty notice offences raises questions
about whether fines are effective as a deterrent, which offences are suitable to be
dealt with by way of a penalty notice, and the level of penalty that is appropriate.
These issues will be discussed throughout this report.

In summary, penalty notice offences are (mostly) minor offences involving (mostly)
small amounts, and people may think of (most of) them as infringements rather than
crimes. However, they still involve a financial penalty imposed on people by the
state. As other reviews of penalty notices have pointed out, it is important to keep
this in mind, so that the safeguards to which individuals should be entitled when
they are punished by the state are not eroded.” Principles that should govern
regulatory regimes, such as fairness, proportionality, consistency and transparency
are equally important for the use of penalty notices and their enforcement.®® These
principles are referred to, directly or by implication, in our terms of reference; were
relied upon by the ALRC in its review of federal civil and administrative penalties;®’
and are fundamental to the UK’s principles of good regulation.®? They informed
CP 10 and will inform the discussion and recommendations in this report.

For example questions concerning consistency, fairness and proportionality are
raised by the current penalties for offensive language and behaviour that range from
$100 to $400, depending not on the seriousness of the conduct but on the location
in which the offence is committed. The penalty is $100 in Parramatta Park Trust
land;®®* on a public passenger vehicle (such as a bus or a ferry) the penalty is
$300;* on any train or railway area the penalty is $400.%° Penalty notice amounts
for offensive language in parks vary from $100 to $300, again depending on the
park in which the offence is committed.®® In some parks, offensive language or
behaviour is not subject to a penalty notice under the laws concerning that park.®’

76. NSW Law Reform Commission, Penalty Notices, Consultation Paper 10 (2010) [4.17].
77. NSW Law Reform Commission, Penalty Notices, Consultation Paper 10 (2010) Table 4.9.

78. NSW Law Reform Commission, Sentencing, Report 79 (1996) [3.2]; Australian Law Reform
Commission, Principled Regulation: Federal Civil and Administrative Penalties in Australia,
Report 95 (2002) [25.9]-[25.13].

79. C Howard, Strict Responsibility (1963) 72-73.
80. See also Better Regulation Task Force (UK), Principles of Good Regulation (1998).

81. Australian Law Reform Commission, Principled Regulation: Federal Civil and Administrative
Penalties in Australia, Report 95 (2002) [3.122].

82. Better Regulation Task Force (UK), Principles of Good Regulation (1998).

83. Parramatta Park Trust Regulation 2007 (NSW) cl 23(1)(b), 23(1)(c), sch 1.

84. Passenger Transport Regulation 2007 (NSW) cl 49(a), 49(b), sch 3 pt 2.

85. Rail Safety (Offences) Regulation 2008 (NSW) cl 12(1)(a), 12(1)(b), sch 1 pt 3.

86. See NSW Law Reform Commission, Penalty Notices, Consultation Paper 10 (2010) Table 4.5.

87. For example, there is no similar offence for offensive language or behaviour under the Western
Sydney Parklands Regulation 2007 (NSW).
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Other penalties raise issues of proportionality. For example, the Legislation Review
Committee of Parliament suggested that the penalty notice amounts for certain
offences under the Sydney Olympic Park Regulation 2001 (NSW) were excessive in
the circumstances,®® such as the penalty notice amount of $200 for operating a
motorised model aircraft, boat or car within the park.®

The transparency of the penalty notice system is a concern raised often, because of
the frequently occurring tension between transparency on the one hand, and
cheapness and expeditious resolution on the other.

Transparency - the privatising effect of penalty notices

Court proceedings have the disadvantage of being time consuming and expensive
but they are conducted according to publicly observable rules and procedures and
can be appealed. While penalty notices are inexpensive, informal and convenient
the public nature of law enforcement is sacrificed to some extent. Penalty notices
have a privatising effect.

Penalty notices are issued by many different bodies such as local councils, state
government departments and other agencies. The decisions that they make when
issuing penalty notices are unlikely to be reviewed. Individual issuing officers have
significant discretionary power, for example, in deciding whether to issue a penalty
notice or give an informal warning or caution.*® While this exercise of discretion may
be reviewed by the defendant making an election to go to court, this rarely happens
in practice. The Attorney General’'s Department has issued publicly available
guidelines on cautions under the Fines Act,”' but we raise questions about the
effectiveness of these guidelines in Chapter 5.

Issuing agencies may review whether a penalty notice has been issued
appropriately, or they may refer this task to the SDRO. While the Attorney General’s
Department has issued publicly available guidelines for internal review, they are
advisory only.*?

The SDRO also makes a number of key decisions in relation to enforcement of
penalty notice amounts. For example, applications to have penalty notice amounts
written off may be made, but the basis on which such decisions are taken is not
subject to guidelines. Indeed s 120 of the Fines Act provides that, although the
Minister may issue guidelines on the exercise of functions under the Act and is

88. Legislation Review Committee, Parliament of NSW, Legislation Review Digest, No 1 of 2005, 18
February 2005, 68.

89. Now in Sydney Olympic Park Authority Regulation 2007 (NSW) cl 4(w).

90. The Sentencing Council noted the reduction in public scrutiny consequent on offences being
dealt with by way of penalty notices and the ‘consequent potential for discrimination, corruption,
and arbitrary and negligent use of penalty notices.” NSW Sentencing Council, The Effectiveness
of Fines as a Sentencing Option: Court-Imposed Fines and Penalty Notices, Interim Report
(2006) [3.31].

91. NSW Department of Justice and Attorney General, Caution Guidelines under the Fines Act 1996.
http://www.lpclrd.lawlink.nsw.gov.au/lpcird/Ipcird_policytableddocs.html#Caution_Guidelines_a

92. NSW Department of Justice and Attorney General, Internal Review Guidelines under the Fines
Act 1996.
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required to make those guidelines public, there is a specific provision that the
guidelines on writing off unpaid fines do not have to be made public.%®

The Hardship Review Board is the final source of appeal in the penalty notice
system. The basis on which appeals may be made to the Board, and the basis on
which it will make its decisions, is provided on its website only in very general
indicative terms.**

It is important to note that the Fines Act, the guidelines issued under it, and the
activities of agencies enforcing penalty notices, must balance competing pressures.
On the one hand there is a pressure to provide procedures that are quick,
inexpensive and efficient, while on the other hand there is a need to be fair, and
transparent. Responding to concerns about transparency by reintroducing all of the
protections of the criminal justice system would remove many of the advantages of
penalty notices.

These tensions are also inherent in the role of the SDRO, the agency that
processes penalty notices and collects fines. Is the SDRO a debt collection agency,
in which case the values of efficiency and cost-effectiveness might be expected to
predominate in its operations? Or is the SDRO part of the criminal justice system, in
which case the values of fairness and transparency would be more important? The
answer would appear to be that the SDRO is both an agency that collects debts for
the state, and is also part of the criminal justice system. It must collect money
efficiently and also act in accordance with the obligations of a democratic state
towards people in the justice system, abiding by the principles referred to above.
This may sometimes be a difficult balance to achieve.

Impact of penalty notices on vulnerable people

The impact of penalty notices on vulnerable people has been considered repeatedly
in previous reviews.*® These reviews have highlighted a number of problems that
vulnerable people have with the penalty notice system.

The first of these problems derives from poverty, the disproportionate impact of
financial sanctions on people on low incomes, and the inability of some people to
pay the amounts owing.?® Penalty notices impose only one type of penalty, a fixed

93. Fines Act 1996 (NSW) s 120.
94. See further Chapter 9.

95. NSW Sentencing Council, The Effectiveness of Fines as a Sentencing Option: Court-Imposed
Fines and Penalty Notices, Interim Report (2006) [3.33]-[3.38]; NSW Law Reform Commission,
Sentencing, Report 79 (1996) [3.45]; R Fox, Criminal Justice on the Spot: Infringement Penalties
in Victoria, Australian Institute of Criminology (1995) [1.1.4]; Homeless Persons’ Legal Service
and Public Interest Advocacy Centre, Not Such a Fine Thing! Options for Reform of the
Management of Fines Matters in NSW (2006); S Clarke, S Forell and E McCarron, ‘Fine But Not
Fair: Fines and Disadvantage’, Justice Issues, Law and Justice Foundation of New South Wales
(2008); NSW Department of Attorney General and Justice, A Fairer Fine System for
Disadvantaged People (2011).

96 Homeless Persons’ Legal Service and Public Interest Advocacy Centre, Not Such a Fine Thing!
Options for Reform of the Management of Fines Matters in NSW (2006); S Clarke, S Forell and
E McCarron, ‘Fine But Not Fair: Fines and Disadvantage’, Justice Issues, Law and Justice
Foundation of New South Wales (2008); NSW Department of Attorney General and Justice, A
Fairer Fine System for Disadvantaged People (2011).
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monetary amount. They differ from court-imposed fines, where the court must take
into account the defendant’s means to pay.”” They may be unwelcome and
inconvenient for people with a reasonable income but for people who live in poverty,
for various reasons, penalties have a disproportionate impact.*®

Children and young people are one group who receive penalty notices and often do
not have the means to pay them.” If they are fortunate, their parents may assist
them but the deterrent effect is then lost unless parents substitute their own, more
appropriate, sanctions. Not all parents have the resources to assist. It would appear
that young people are particularly vulnerable to penalty notice offences, especially
transport related offences. Stakeholders consulted for this inquiry reinforced the
arguments of previous reviews, that some young people on low incomes commit
transport related offences because of inability to afford both living expenses and
transport costs.'®

Those who live in long-term poverty, such as people who are homeless, or who
have a disability that affects their capacity to work, also struggle with monetary
penalties.’" Prisoners commonly have penalty notice debts, sometimes for
considerable amounts, and have very few, if any, resources to repay their debts.'%?

People who have complex and multiple needs were mentioned by many
stakeholders as a group who have difficulties paying monetary penalties. Many
people will have multiple forms of disadvantage. For example, a person who has
nowhere to live, has poor mental and physical health, and depends on Centrelink
benefits for daily necessities is likely to accord payment of penalty notices a very
low priority. In such cases penalty notices may well be neglected, and enforcement
costs will compound the debt problem for that person.

For some people penalty notice debt accrues to such a level that they feel that they
have no hope of ever being able to repay it."” The deterrent effect of fines has no
effect for these people. For example, we heard in consultation about a homeless
person who travelled on trains to stay warm and safe, who accumulated $110,000
of penalties for travelling without a ticket; of people who contemplated or committed

97.  Fines Act 1996 (NSW) s 6.

98 NSW Sentencing Council, The Effectiveness of Fines as a Sentencing Option: Court-Imposed
Fines and Penalty Notices, Interim Report (2006) [3.33]-[3.38]; Homeless Persons’ Legal Service
and Public Interest Advocacy Centre, Not Such a Fine Thing! Options for Reform of the
Management of Fines Matters in NSW (2006); S Clarke, S Forell and E McCarron, ‘Fine But Not
Fair: Fines and Disadvantage’, Justice Issues, Law and Justice Foundation of New South Wales
(2008); NSW Department of Attorney General and Justice, A Fairer Fine System for
Disadvantaged People (2011).

99. See NSW Law Reform Commission, Penalty Notices, Consultation Paper 10 (2010) ch 6; and
below at Chapter 12.

100. See for example S Clarke, S Forell and E McCarron, ‘Fine But Not Fair: Fines and
Disadvantage’, Justice Issues, Law and Justice Foundation of New South Wales (2008) 3.

101. S Clarke, S Forell and E McCarron, ‘Fine But Not Fair: Fines and Disadvantage’, Justice Issues,
Law and Justice Foundation of New South Wales (2008) 3; Homeless Persons’ Legal Service
and Public Interest Advocacy Centre, Not Such a Fine Thing! Options for Reform of the
Management of Fines Matters in NSW (2006) 8.

102. See NSW Law Reform Commission, Penalty Notices, Consultation Paper 10 (2010) [7.12]-[7.17]
and Chapter 17.

103. Homeless Persons’ Legal Service and Public Interest Advocacy Centre, Not Such a Fine Thing!
Options for Reform of the Management of Fines Matters in NSW (2006) 10, Case Study.
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further offences to pay off penalty related debt because they could see no other way
to get free of it; of a parent trying to find ways of dealing with the debt of her
teenage son with an intellectual disability who rides trains but loses, forgets or does
not buy tickets.

Some people repeatedly commit penalty notice offences, perhaps because they
cannot understand why certain conduct is wrong, cannot control their impulse to
offend or must conduct more of their lives in public where they are susceptible to
being apprehended and penalised.' The Homeless Persons’ Legal Centre, in Not
Such a Fine Thing! reflected its experience with clients receiving penalties for
activities that would be legal if done in a private residence, such as drinking alcohol,
and homeless clients sleeping in their cars who were issued parking tickets that
they could not pay and which made them vulnerable to losing any driver licence that
they may have held.'®

Particular problems arise in relation to withdrawal of driver licences as a sanction for
non-payment of penalty notices. Almost two thirds of licence suspensions in NSW
are for fine and penalty defaults rather than a result of demerit points.’® Both
Aboriginal and non-Aboriginal people living in rural, regional and remote
communities reported (to this inquiry and to earlier reviews) serious issues arising
from this sanction.'®” Similar problems were reported in consultations for residents
in areas of western Sydney that are not well served by public transport.

In these areas, access to a vehicle is necessary in order to work and access basic
services such as doctors, hospitals, supermarkets, government offices, and
lawyers. Where public transport is very infrequent or does not exist, those who have
had their licence removed are faced with difficult choices and may decide to drive
without a licence.'® If they do this on multiple occasions and are caught they are
likely to be disqualified from driving. If they then drive while disqualified they may be
imprisoned. This was commonly referred to in consultations as the ‘slippery slope’
leading to people being imprisoned as an indirect result of non-payment of penalty
notices. Over the past ten years, the number of Aboriginal people sentenced to
imprisonment where their principal offence was driving while licence disqualified or
suspended has increased by 35%.'%

Courts have many sentencing options available to them including, for example,
requiring an offender to enter into a bond without imposing a fine. A court

104. Homeless Person Legal Service and Public Interest Advocacy Centre, Not Such a Fine Thing!
Options for Reform of the Management of Fines Matters in NSW (2006) 8; S Clarke, S Forell and
E McCarron, ‘Fine But Not Fair: Fines and Disadvantage’, Justice Issues, Law and Justice
Foundation of New South Wales (2008) 3; NSW Department of Attorney General and Justice, A
Fairer Fine System for Disadvantaged People (2011) 14.

105. Homeless Persons’ Legal Service and Public Interest Advocacy Centre, Not Such a Fine Thing!
Options for Reform of the Management of Fines Matters in NSW (2006) 8.

106. NSW Department of Attorney General and Justice, A Fairer Fine System for Disadvantaged
People (2011) 14.

107. M Spiers Williams and R Gilbert, Reducing the Unintended Impacts of Fines, Indigenous Justice
Clearinghouse (2011) 4.

108. NSW Department of Attorney General and Justice, A Fairer Fine System for Disadvantaged
People (2011) 14.

109. NSW Department of Attorney General and Justice, A Fairer Fine System for Disadvantaged
People (2011) 15.
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appearance provides an opportunity to make the punishment respond to the
situation of the offender. As Fox’s 1995 review of penalty notices pointed out:

Infringement notice procedures lend themselves to automation and
computerisation. On the other hand this advantage is bought at too high a price
in equity terms if it prevents special circumstances of a mitigating nature being
considered other than by demanding a full hearing in open court. Mechanisms
for bringing mitigating factors to official attention need to be given a legislative
foundation.""

It is indeed possible for vulnerable people to elect to go to court instead of paying a
penalty. Shopfront Youth Legal Centre felt so strongly about this that it submitted
that we should consider making court attendance the primary response to penalty
notice offences for young recipients. Its reason was that its clients fared better in
court, where they were likely to receive a more lenient or appropriate penalty.111
However lawyers who represent vulnerable clients report their extreme
unwillingness to go to court because they find the experience stressful, intimidating
and frightening; they fear that the penalty will be increased; and they are afraid of
incurring costs."'? Additionally, they may fear that the court will record a conviction,
which will give them a criminal record or make their record worse.'"® This fear may
be very significant for people who have immigration issues, for example.

As we noted earlier, following the Sentencing Council’s report in 2006, a number of
changes to the penalty notice system were introduced, many of which responded to
the needs of vulnerable people."* Support by way of legislation and guidelines was
provided for the issuing of cautions instead of penalty notices in appropriate cases.
Internal review of the issuing of penalty notices was made possible. Arrangements
for time to pay and payment direct from Centrelink benefits were introduced. A pilot
of work and development orders (WDOs) was introduced to allow vulnerable people
to pay off their fines through work, treatment and education."" It was apparent from
consultations and submissions to this inquiry that these changes have been
beneficial. In consultations stakeholders were particularly enthusiastic about the
WDO pilot, which is currently being rolled out across NSW.""

While significant steps have been taken to make the penalty notice system
responsive to the situation of vulnerable people, it is apparent that further steps are
needed. What those steps should be is a topic dealt with throughout this report and
especially in Part Four.

110. R Fox, Criminal Justice on the Spot: Infringement Penalties in Victoria, Australian Institute of
Criminology (1995) 288.

111. The Shopfront Youth Legal Centre, Submission PN33, 5.

112. Hopeless Persons’ Legal Service and Public Interest Advocacy Centre, Not Such a Fine Thing!
Options for Reform of the Management of Fines Matters in NSW (2006) 24; S Clarke, S Forell
and E McCarron, ‘Fine But Not Fair: Fines and Disadvantage’, Justice Issues, Law and Justice
Foundation of New South Wales (2008) 6.

113. S Clarke, S Forell and E McCarron, ‘Fine But Not Fair: Fines and Disadvantage’, Justice Issues,
Law and Justice Foundation of New South Wales (2008) 5.

114. Fines Further Amendment Act 2008 (NSW), the effect of which is summarised in NSW
Department of Attorney General and Justice, A Fairer Fine System for Disadvantaged People
(2011) 15-16.

115. NSW Department of Attorney General and Justice, A Fairer Fine System for Disadvantaged
People (2011) 15-16.

116. See further Chapter 9.
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Net-widening

The potential for net-widening has been generally recognised as a problem with
penalty notices. In our 1996 report on sentencing we argued that the ease with
which penalty notices may be issued carries the risk that they will be used when a
caution would ordinarily be given, or when the person issuing the caution is not sure
that an offence has been committed but issues a notice anyway.""” Other inquiries
have also consistently referred to the potential for net-widening as a possible
disadvantage of penalty notices.""® The privatising effect of penalty notices, referred
to above, may support any tendency to net-widening because decisions to issue a
notice are unlikely to be subjected to a review.

In CP 10 we noted concerns about net-widening in the context of CINs. The
Ombudsman’s report into the impact of CINs on Aboriginal communities, while not
finding clear and definitive evidence of net-widening, did find sufficient evidence to
raise concerns. The Ombudsman noted growth in the use of CINs for offensive
language and offensive conduct, particularly in relation to Aboriginal people.
However, there was also evidence of a decrease in the number of these cases
going to court, and wide divergence in the use of CINs in different Local Area
Commands. ' In CP 10 we asked for submissions about the potential net-widening
effect of CINs. Net-widening is also relevant to the use of cautions. Both of these
issues are dealt with in Chapter 5 (cautions) and Chapter 10 (CINs).

Regulatory theory and penalty notices

As we explained in CP 10 penalty notices play a regulatory role in relation to a
significant number of disparate activities in NSW including, for example,
transportation, fishing, food preparation, recreation, environmental regulation,
driving and parking. Given that penalty notices play such an important regulatory
role, this inquiry provides an opportunity to apply regulatory theory to the penalty
notice regime in NSW and to see if it provides insights that will assist in improving
the system.

The theory of ‘responsive regulation’ is of particular utility in analysing the penalty
notice system in two main ways. First, it can be applied to questions of whether
penalty notices are playing an appropriate and effective role as part of the wider
system of regulation in any area of endeavour. Second, it can be applied to the
system of enforcement of penalty notices, to see whether that system is effective.

‘Responsiveness’ in responsive regulation means that the form and nature of
regulation should be diverse and tailored to the context in which it applies, in order

117. NSW Law Reform Commission, Sentencing, Report 79 (1996) 76.

118. Australian Law Reform Commission, Principled Regulation: Federal Civil and Administrative
Penalties in Australia, Report 95 (2002) [12.10]; NSW Sentencing Council, The Effectiveness of
Fines as a Sentencing Option: Court-Imposed Fines and Penalty Notices, Interim Report (2006)
[3.31]; R Fox, Criminal Justice on the Spot: Infringement Penalties in Victoria, Australian Institute
of Criminology (1995) 289-290; New South Wales Law Reform Commission, Penalty Notices,
Consultation Paper 10 (2010).

119. NSW Ombudsman, Review of the Impact of Criminal Infringement Notices on Aboriginal
Communities (2009) [6.7] discussed in New South Wales Law Reform Commission, Penalty
Notices, Consultation Paper 10 (2010) ch 8.
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to be effective in resolving public problems.'® Further, according to this theory,
effective regulation should be structured as a pyramid. At the base should be low
level and minimally intrusive forms of regulation; in the middle, less frequently used
but more coercive methods; at the top, serious sanctions.”” These serious
sanctions are held in reserve and very rarely used. The regulator should always
have access to this ‘big stick’ but should use it infrequently and only in cases where
other ‘softer’ sanctions have proved ineffective.'??

163  The idea of responsiveness in regulation had resonance with issuing agencies in
consultations. These agencies spoke of the importance of understanding context
when establishing penalty notice offences, setting penalty notice amounts and
enforcing penalty notices. For example, in relation to the establishment of penalty
notice offences, issuing agencies stressed the need to understand the nature and
seriousness of the harm caused by offending behaviour, and the importance of
specialist knowledge in gauging that harm and in translating it into an appropriate
penalty. Some agencies reported their careful consideration of the relativities of
harm between different offences in a particular area of activity and the way that
these relativities were built into penalty levels. In relation to penalty notice amounts,
other agencies explained and justified unusually high penalties of several thousand
dollars because of the nature of the prohibited activity, its potential for harm and the
assumed deterrent effect of depriving the recipient of the profits of that activity.

1.64  Many examples were given of responsiveness in the context of enforcement. The
SDRO refers applications for internal review (of whether a penalty notice should
have been issued) to the issuing agency because of the specialised knowledge of
that agency. In consultations we heard examples of penalty notices being withdrawn
because the issuing council knew that parking signs at a particular location had
been knocked over, or because the relevant government agency knew that certain
batches of life jackets had been sold when already beyond their safe-use date.

165 One of the important themes raised in CP 10, and in this chapter, is the need for
penalties to be consistent. Inconsistencies may lead to unfair outcomes and a lack
of respect for the penalty notice system. However it is also important to consider
how consistency can be ensured without creating a homogeneity that sacrifices
responsiveness. Responsive regulation is not the enemy of consistency, but it
reminds us to be aware that it can go too far - that effectiveness may be sacrificed
on the altar of consistency.'®

166  The idea of a pyramid of regulatory responses has resonance in the context of
penalty notices. It confirms the enforcement approach taken to penalty notices in
NSW, which involves incremental escalation from relatively benign and educative
first steps involving reminders with extra time to pay, followed by demands for
payment with additional enforcements costs, followed by driver licence sanctions

120. | Ayres and J Braithwaite, Responsive Regulation: Transcending the Deregulation Debate (1992)
4,

121. | Ayres and J Braithwaite, Responsive Regulation: Transcending the Deregulation Debate (1992)
35-36.

122. | Ayres and J Braithwaite, Responsive Regulation: Transcending the Deregulation Debate (1992)
39.

123. J Braithwaite, Restorative Justice and Responsive Regulation (2002) 29.
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and ultimately more punitive sanctions such as garnisheeing wages or imposition of
community service orders.

Responsive regulation also prompts us to consider the place of penalty notices in
relation to other elements of regulatory systems. Penalty notices often sit at the
bottom of the pyramid and are seen as the first and most benign response to
offending behaviour: the next step is likely to involve court attendance, with
associated escalation of penalties. The ensuing steps up the pyramid vary with
context, but may include more severe charges, withdrawal of licences or removal of
permission to trade. We will suggest that it may sometimes be desirable to re-think
the place of penalty notices, and to move them further up the regulatory pyramid.
More educative and persuasive steps such as warnings and cautions should
sometimes be at the bottom of the pyramid. These ideas will be pursued further in
Chapter 5.

Much of the theory of responsive regulation is developed and applied in contexts
where most actors are rational and open to education and assistance, persuasion
and deterrence - for example where regulation is applied to corporations.'®
Individuals who receive penalty notices may also have the same qualities. They
may be educated by warnings and cautions issued under penalty notice schemes,
may pay (at some point on the enforcement pyramid) in response to escalating
enforcement measures, and be deterred from future offending by the imposition of a
penalty. But these considerations may be ineffective, or may be overridden by
countervailing factors for some people. To take two examples given in
consultations: children and young people seeking to escape from violent and
abusive homes are unlikely to worry about putting on their bike helmet when they
leave;'* homeless people are more likely to focus on their immediate needs to find
shelter, stay safe and deal with health issues rather than to prioritise paying their
penalty notice debts.

However, responsive regulation can assist in understanding how to respond to such
individual circumstances. John Braithwaite, a leading proponent of this theory,
asserts that responsiveness should apply to the circumstances of a regulated
individual. The regulatory pyramid should be firm but forgiving so that, when an
individual shows that he or she is taking steps to change his or her behaviour,
regulators should de-escalate their responses down the pyramid.’®® One example of
this in the context of penalty notices would be where a recipient agrees to discharge
a penalty notice debt by periodical payments. If the penalty notice recipient
complies with these payments for a short period of time, his or her driver licence
(removed earlier in the pyramid of regulatory responses to non-payment) is
restored. If the method of repayment is reliable (for example by direct debit from
social security payments) the licence can be restored the following day. A further
example is provided by WDOs, where the programs and activities that people agree
to undertake are structured to be responsive to their situation and needs, and are
put together by non-government organisations working with the individuals

124. See, for example, B Smith, ‘Not the Baby and the Bathwater: Regulatory Reform for Equality
Laws to Address Work-Family Conflict’ (2006) 28 Sydney Law Review 689.

125. Riding a bicycle without a helmet attracts a penalty of $59. Road Rules 2008 (NSW) cl 256(1).
126. J Braithwaite, Restorative Justice and Responsive Regulation (2002), 31.
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concerned. When a recipient complies with the program the penalty notice debt is
reduced by prescribed amounts.

1.70  However, responsiveness in the penalty notice system is limited. The nature of the
system militates against it. Penalty notices were introduced to provide an efficient
and inexpensive way of dealing with minor offences in lieu of a court-imposed fine.
For people for whom fines are not an appropriate penalty, escalation up the
enforcement pyramid is inevitable. These are the people who are considered in Part
Four of this report, dealing with vulnerable groups. Although responsiveness to
individual circumstances in enforcement of penalty notices is improving, we argue
that it could be further developed.

The structure of this report

1.71 This report is divided into five parts. Part One contains introductory and background
material to the penalty notice system. It consists of this chapter which describes the
background to this inquiry, the history and development of penalty notices and key
overarching issues relevant to the whole report. Chapter 2 first provides an
introduction to the practical operation of the penalty notice system for the reader
who is not already familiar with it. It then deals with the ways in which the penalty
notice system is regulated by the Fines Act and associated guidelines.

1.72  Part Two deals with one of the major concerns that lies behind this inquiry - the
inconsistencies in the penalty notice system. Chapter 3 considers whether there
should be principles to guide the creation of penalty notice offences, recommends
that there should be guidelines for this purpose, and considers the matters that
should be included in such guidelines. Chapter 4 considers whether there should be
principles to guide the setting of penalty notice amounts, recommends guidelines,
and makes further recommendations as to the matters that should be included in
them.

1.73  Part Three deals with issuing, reviewing and enforcing penalty notices. It takes a
sequential approach, and therefore begins with the matters that should be
considered before issuing a penalty notice (Chapter 5). It then considers the issuing
of penalty notices (Chapter 6) and their review (Chapter 7). Chapter 8 deals with the
enforcement of penalty notices and Chapter 9 with the mitigation options that are
available.

1.74  Part Four deals with the issues that arise for vulnerable people in relation to penalty
notices. Each chapter provides a resource for the reader by first identifying the
impact of penalty notices on the relevant group; describing how the present system
accommodates their needs; and setting out the recommendations made in this
report to improve the penalty notice system for each group. Where necessary,
additional recommendations are made. The vulnerable groups considered are
people on low incomes (Chapter 11), children and young people (Chapter 12),
people with cognitive and mental health impairments (Chapter 13), homeless
people (Chapter 14), people in regional, rural and remote areas (Chapter 15),
Aboriginal people and Torres Strait Islanders (Chapter 16), and people in custody
(Chapter 17).
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1.75  Part Five consists of only one chapter. Chapter 18 considers what measures should
be taken to maintain the future integrity and fairness of penalty notices in NSW, so
that the present system achieves best practice, and maintains its consistency,

fairness and integrity.

NSW Law Reform Commission 23



Report 132 Penalty notices

24 NSW Law Reform Commission



An outline of the penalty notice system

2.1

2.2

g (oo [8 o3 1] o USRS 25
Issuing and enforcing a penalty notice: an outline of the process..........ccccccovviiiiieeiiieeens 27
Issuing and enforcing a penalty notice: an outline of the process..........ccccccoeecvvieeieec e, 27
ISSUING PENAITY NOLICES ....eeiiieiee et 27
Warnings and CAULIONS ... ettt e e e e et e e e e e e et e e e e e e e e annes 28
Review of decisions to issue a penalty NOtICE ..........ccuvviiiiiiiiiiiiie e 28
(o]0 5 Q=1 =T i o] o KO USRI 29
Enforcing @ penalty NOICE .......ooueiiiiiiee e 29
THMIE 10 PAY .ttt ettt ettt h e et e s 31
Applications for Wrte Off ..........eoi i 31
ANNUIMENT L. ettt e e e e e e e e e e e s ner e e e e e eanenee 32
Work and development OFAEIS .......ccooiuiiiiiiiee e 33
Hardship REVIEW BOAId............oeuiiiiiiiiiiiiiiieeieieteieieteeeeeeeeveeeeeeeseveseaesesesesssssssssssssssssssssnnnnnnnes 33
A NSW Penalty NOICES ACE? ...t 34
Separation of fines and penalties legislation? ... 34
Submissions and CONSURALIONS ............eoiiiiiiiii e 35
(0701231041153 o] g I3 o7 o o1 1 1] ) <SR 36
Should penalty notices be called infringement NOtICES?..........ccoiiiiiiiiiiii e 37
Consultations and SUDMISSIONS ..........uuiiiiiiiie e 37
COMMISSION’S CONCIUSIONS ......viiiiiieeiiiiiieee e e ettt e e e e e ettt e e e e e s enebeeeeeaeeesanneseeeaaeeeennnnees 38
Penalty Notice GUIAEINES .......coiiiiiiiiee e 38
[ a1 1e o (8 {e3 1] o U 38
U= IR= T aTo I o] o] o] 1= o o 1= ST 40
COMMISSION’S CONCIUSIONS ......viiiiiieeiiieiiie e e e ettt e e e e e ettt e e e e e s st beeeeeaeessasnraeeeaaeeeaannnees 41
Introduction

In order to assist the reader who is not already familiar with penalty notices, this
chapter first explains the relevant provisions of the Fines Act 1996 (NSW) (Fines
Act) and its associated guidelines. We adopt the approach of following the pathway
of a penalty notice, from the initial decision about whether or not to issue it, through
the several steps of enforcing the notice if the penalty is not paid. This pathway
approach is also taken in Part Three of this report that deals with issuing, reviewing
and enforcing penalty notices. To further assist understanding, a ‘route map’ is
provided at Figure 2.1.

Second, this chapter deals with the way in which penalty notices are regulated.
Rather than focusing on the content of the legal provisions relating to penalty
notices it deals with the form that the law and associated regulations should take.
Penalty notices in NSW are presently governed by the Fines Act, but it has been
suggested that dealing with both court-imposed fines and penalty notices in the one
Act has disadvantages and that it would be preferable for there to be a separate
stand-alone statute dealing specifically with penalty notices. An associated issue
conveniently dealt with in this chapter is the question of whether penalty notices
should instead be called ‘infringement notices’, with consequent implications for the
name of any stand-alone Act.
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Figure 2.1: Penalty notice lifecycle
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In addition to the Fines Act, key parts of the system of issuing and enforcing penalty
notices are governed by guidelines. For example there are guidelines concerning
when a caution should be given instead of a penalty notice, or when a penalty
should be written off. Some of these guidelines are publicly available, and some are
not.

Issues raised during consultations about the guidelines include:

» Are the guidelines complied with in practice?

» |s it appropriate for guidelines to be applied but not made public?
= Should the guidelines be advisory or enforceable?

= Should the guidelines continue in their present form or should they be in the
form of statutory rules or regulations?

Issuing and enforcing a penalty notice: an outline of the process

Issuing penalty notices

The Fines Act sets out the process for issuing penalty notices. The Act provides that
a penalty notice is to be issued in accordance with the statute under which the
offence is created,’ by a person who is authorised to issue the notice.?

An authorised person, or ‘appropriate officer’, includes: a person authorised by the
parent statute to issue that kind of penalty notice; an authorised employee of the
NSW Office of State Revenue (OSR); and a person authorised under the
regulations to issue that kind of penalty notice or all penalty notices.> They may
include State Government employees, such as police officers and transit officers,
local government employees, such as council parking rangers, and other non-
government officers, such as employees of universities.

A penalty notice cannot be issued unless there is an allegation that a person has
committed an offence under a law for which a penalty notice can be given. The
circumstances in which a penalty notice may be issued in respect of a specific
offence are dictated by the terms of the statutory provision under which the offence
is created. The Work Health and Safety Act 2011 (NSW), for example, provides that
an authorised officer may issue a penalty notice to a person ‘if it appears to the
officer that person has committed an offence’ under the Act or the regulations
pursuant to that Act.* Some policies developed by enforcement agencies require
that the issuing officer be certain that there is sufficient evidence to prove the
commission of the offence by the penalty notice recipient such that the matter can

Fines Act 1996 (NSW) s 21.

Fines Act 1996 (NSW) s 22.

Fines Act 1996 (NSW) s 22(2).

Work Health and Safety Act 2011 (NSW) s 243.

b~
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be successfully prosecuted if the person chooses to contest the penalty notice in a
court.’

Warnings and cautions

All agencies have discretion about whether or not to issue a penalty notice. The
Fines Act contains provisions which empower those who are authorised to issue
penalty notices to serve an ‘official caution’ instead of a penalty notice ‘if it is
appropriate to give an official caution in the circumstances’. ® These provisions give
all issuing officers discretion to proceed either by way of caution or by penalty
notice, depending on the circumstances. The exercise of this discretion is directed
by guidelines formulated by the Attorney General.” In making a decision to issue an
official caution, the appropriate officer (other than a police officer) must have regard
to the Attorney General’'s Caution Guidelines, or to the guidelines issued by the
relevant agency provided these are consistent with the Attorney General’s Caution
Guidelines.® The Attorney General's Caution Guidelines take into account factors
such as the nature and seriousness of the offence, public interest considerations
and the circumstances of the penalty notice recipient. Cautions are dealt with further
in Chapter 5.

Review of decisions to issue a penalty notice

If a penalty notice has been issued and the recipient believes that it should not have
been issued, there are two ways in which it can be challenged. One is by electing to
go to court (see below); the second is to request an internal review.

If requested, the issuing agency or the State Debt Recovery Office (SDRO) must
conduct an internal review of a decision to issue a penalty notice.’ If the SDRO
conducts the review it will refer the matter back to the issuing agency in many cases
because of the local or expert knowledge of that agency.

On completion of its review, a reviewing agency can confirm the decision to issue a
penalty notice or withdraw the penalty notice. It must withdraw a penalty notice if it
finds that:

the penalty notice was issued contrary to law

the issue of the penalty notice involved a mistake of identity

the penalty notice should not have been issued, having regard to the
exceptional circumstances relating to the offence

5.  See, for example, NSW Food Authority, Compliance and Enforcement Policy (May 2011) 14;
NSW Office of Fair Trading, Penalty Notice Manual (2007) [8.2].

6.  Fines Act 1996 (NSW) ss 19A, 19B, inserted by Fines Further Amendment Act 2008 (NSW) sch
1[8]. These provisions and the Attorney General’'s Caution Guidelines commenced on 31 March
2010.

7.  NSW Department of Justice and Attorney General, Caution Guidelines Under the Fines Act
1996.

8.  Fines Act 1996 (NSW) s 19A(2).
9.  Fines Act 1996 (NSW) s 24C.
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= the person to whom the penalty notice was issued is unable, because the
person has an intellectual disability, a mental iliness, a cognitive impairment or
is homeless, to

(i) understand that the person’s conduct constituted an offence, or to
(i) control such conduct; or
= an official caution should have been given instead of a penalty notice.™

A reviewing agency may withdraw a penalty notice on a ground other than those
described above."" Other grounds on which a penalty notice must be withdrawn can
be prescribed by regulations.'?

As with cautions, the Attorney General has approved guidelines on internal
review.” The guidelines are advisory only. Internal review is considered in more
detail in Chapter 8.

Court election

A person who is alleged to have committed a penalty notice offence has the right to
elect to have the matter dealt with by a court.” An election to have the matter dealt
with by a court may not be made later than 90 days after the penalty notice was
served.’

Very few people elect to go to court. Of the 2.7 million penalty notices issued during
the financial year 2010/11, 1.04% (28,214) of notices were elected to be contested
in court.'® The reasons for this are canvassed in Chapter 1.

Enforcing a penalty notice

The SDRO was created by the Fines Act in 1996 to manage the overall process of
fine enforcement, to co-ordinate the other agencies involved in the scheme, to
establish performance management standards and to create an audit trail for the
system."” In April 2002, the SDRO was transferred from the Attorney General’s
Department (as it then was)'® to the OSR in NSW Treasury. The OSR and the
SDRO are now part of the Department of Finance and Services.

10. Fines Act 1996 (NSW) ss 24E(2)(a)-(e).
11.  Fines Act 1996 (NSW) ss 24E(3).
12.  Fines Act 1996 (NSW) s 24E(2)(f).

13. Fines Act 1996 (NSW) s 24A; NSW Department of Justice and Attorney General, Internal Review
Guidelines under the Fines Act 1996.

14.  Fines Act 1996 (NSW) s 23A(1)
15.  Fines Act 1996 (NSW) s 23A(2).

16. Email correspondence from Mr Gregory Frearson, Assistant Director (Operations), State Debt
Recovery Office to Mr Ani Luzung (Legal Officer) NSW Law Reform Commission, 13 January
2012.

17. NSW, Parliamentary Debates, Legislative Council, 14 November 1996, 5977 (J Shaw).
18. Now the NSW Department of Attorney General and Justice.
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Where a penalty notice is issued, and no application for review or court election has
been made, and it is not paid by the due date, the SDRO sends out a penalty
reminder notice allowing a further 28 days in which to pay the full amount. Although
the reminder notice may be served personally, it is almost always sent by post to
the recipient’s last known address.

If a person’s financial circumstances prevent the person from paying the penalty
notice in full, he or she may pay the amount due in instalments, without incurring
additional costs, provided that the full amount is paid by the due date."®

If the amount owing remains unpaid following the penalty reminder notice, and no
court election has been made, the SDRO may issue a penalty notice enforcement
order.?® A penalty notice enforcement order requires the person in default to pay the
penalty notice amount, plus enforcement costs of $50, by a specified date.?’

An application for time to pay, or for a work and development order (WDO), may
only be made after a penalty enforcement order is issued. However, in order to
expedite these applications, amendments to the Fines Act now allow the SDRO to
issue a penalty notice enforcement order earlier than usual so that it can then
accept an application for time-to-pay arrangements or issue a WDO, in which case
enforcement costs do not apply.??

If the person in default does not comply with the penalty notice enforcement order
by the due date, the SDRO may direct Roads and Maritime Services (RMS)? to
take various enforcement actions, namely:

= suspension or cancellation of the person’s driver licence
= cancellation of the person’s vehicle registration, or

» suspension of the person’s dealings with RMS including, for example: renewal
of driver licence; registration of a vehicle; issue of number plates; booking driver
licence tests.?*

A number of problems have been identified with licence sanctions as a method of
enforcement, in particular their discriminatory impact in areas not well served by
public transport, especially rural regional and remote areas where vehicles are
needed to access essential services. These issues are considered in Chapters 9,
15 and 16.

If the penalty notice enforcement order remains unpaid after RMS restrictions, the
SDRO may issue an order in respect of the person in default:

19. Fines Act 1996 (NSW) s 33(2).

20. Fines Act 1996 (NSW) s 42(1).

21. Fines Act 1996 (NSW) s 43,44.
)

22. Fines Act 1996 (NSW) ss 42(1AA)-(1BB). But note, the person is no longer entitled to make an
election to go to court: s 42(1CC).

23. As of 1 November 2011, the Roads and Traffic Authority and the Maritime Authority were
amalgamated into a single joint agency under s 46 of the Transport Administration Act
1988 (NSW) called Roads and Maritime Services.

24. Fines Act 1996 (NSW) ss 65-68.
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= for the seizure by the Sheriff of his or her property
= garnisheeing his or her wages or salary

* requiring court attendance for an examination of his or her financial
circumstances, or

= placing a charge on his or her property.?®

An additional $50 enforcement cost is added to the unpaid debt for each order
made.

Where a person in default has not paid the amount in the penalty notice
enforcement order and where civil action has been, or is likely to be, unsuccessful,
the SDRO may issue a community service order (CS0O).?* Decisions of the SDRO to
make a CSO, or to revoke a CSO, are not reviewable.”” The SDRO has the power
to commit a person in default to a correctional centre, if he or she fails to comply
with a CS0O.%® These issues are considered further in Chapter 8.

Time to pay

Section 100 of the Fines Act allows a person to apply to the SDRO for an extension
of time to pay, or to pay by instalments. Applications for time to pay can only be
made after a penalty notice enforcement order has been issued, and before a CSO
has been issued. However, where the person is in receipt of a government benefit
the application can be made before the penalty notice enforcement order is made.?

The SDRO can issue a penalty notice enforcement order before such an order is
due, in order to allow the person to lodge an application for time to pay, or to pay by
instalments. If the application is received prior to the due date of the penalty notice
enforcement order, no further enforcement action will be taken and no enforcement
costs will be imposed. Applications for time to pay can be made over the telephone
in some cases, or by filing out a dedicated form.** Payments can be deducted
directly from the person’s eligible Centrelink benefit via Centrepay.*"

The SDRO reports that it has internal guidelines for determining applications for
time to pay. Currently, these guidelines are not publicly available.

Applications for write off

Section 101 of the Fines Act gives a person the right to apply to the SDRO, after a
penalty notice enforcement order has been made, and before a CSO is issued, to

25. Fines Act 1996 (NSW) ss 71-77.

26. Fines Act 1996 (NSW) s 78.

27. Fines Act 1996 (NSW) ss 85(1), 86(9).
28. Fines Act 1996 (NSW) ss 87-97.

29. Fines Act 1996 (NSW) s 100(1A).

30. NSW Office of State Revenue, Applying to Pay: Enforcement Orders by Instalments
<http://www.sdro.nsw.gov.au/payments/pay_by_instalment.html>

31.  Fines Act 1996 (NSW) s 100(3A).
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have the penalty notice written off. The SDRO has the power to write off part or all
of the penalty notice, either on application by the person in default or at its own
discretion, if it is satisfied that, due to financial, medical and/or personal
circumstances, the penalty notice cannot be paid and a CSO is not appropriate.*
Guidelines may be made for writing off unpaid penalty notices (amongst other
things).** However, although the Minister is required to make public the guidelines
made in respect of the Fines Act, there is an explicit exception for guidelines on
writing off unpaid fines.>*

The basis on which applications for write off may be made is explained on the
SDRO website.*® The SDRO document explains that an applicant for write off has to
show that he or she has constant problems with money, or a serious problem with
health or home life. The problems must be so severe that the debt cannot be paid
now or in the future. The applicant must document this situation, show that he or
she has no possessions that could be sold to pay the penalty notice enforcement
order and that he or she cannot do community service instead of paying the amount
owing.

The write off of an unpaid penalty notice is conditional. The SDRO can recommence
enforcement action at any time within five years of a write off, if the person receives
a further enforcement order or if the SDRO is satisfied that the fine defaulter now
has the means to pay and enforcement action is likely to be successful.*® Write offs
are considered below in Chapter 9.

Annulment

In certain circumstances an application may be made for a penalty notice
enforcement order to be annulled. The grounds for application for annulment,
broadly speaking, concern circumstances in which the applicant did not know about
the notice or was prevented from responding to it. The Fines Act provides that the
SDRO must annul a penalty notice enforcement order where the applicant was not
aware that a penalty notice had been issued and he or she makes application in
reasonable time; if the applicant was hindered from taking action in relation to the
penalty notice by accident, illness, misadventure or other cause; or if the penalty
notice was returned undelivered to its sender and the enforcement notice was
served at a different address.?” Additionally, if doubt has arisen as to the person’s
liability, or if the application should be granted for another reason, the SDRO may
annul that enforcement order.® Annulment is considered further in Chapter 8.

32. Fines Act 1996 (NSW) s 101(1A).
33. Fines Act 1996 (NSW) s 120(1)(a).
34. Fines Act 1996 (NSW) s 120(2).

35. NSW Office of State Revenue, How to Postpone or Write Off an Enforced Fine
<http://www.sdro.nsw.gov.au/lib/docs/forms/sfs_eo_002.pdf>

36. Fines Act 1996 (NSW) s 101(4).
37. Fines Act 1996 (NSW) s 49(1)(a).
38. Fines Act 1996 (NSW) s 49(1)(b).

32 NSW Law Reform Commission



2.32

2.33

2.34

2.35

2.36

2.37

Regulating penalty notices Ch 2

Work and development orders

The Fines Act allows eligible people to apply to the SDRO for a WDO, under which
they may pay off their penalty notice debt by performing unpaid work with an
approved organisation, or by undertaking a particular course or treatment.*

WDOs are available to people who have a mental illness, intellectual disability or
cognitive impairment; people who are homeless; and people who are experiencing
severe economic hardship.** They are available for both adults and children.*'
Guidance on who is eligible to apply for a WDO is provided in guidelines issued by
the Attorney General under s 991 of the Fines Act (Attorney General's WDO
Guidelines), to which the SDRO must have regard when exercising its functions in
respect of WDOs.

The SDRO may only issue a WDO if a fine enforcement order has been issued, the
person is not subject to a community service order and the application satisfies all
of the statutory requirements.*?> However, it is possible for a WDO to be made in
anticipation of a penalty notice enforcement order.** Under the Attorney General’s
WDO Guidelines, a person may apply for a penalty notice enforcement order at any
time in the process, for the purpose of then applying for a WDO. In these
circumstances, enforcement costs are not added.*

WDOs were initially established as a pilot program. In 2011 they were evaluated,
and found to be an effective and appropriate response to offending by vulnerable
people.*® They are currently being expanded and developed.

Hardship Review Board

The Hardship Review Board was established in 2004 to review certain decisions of
the SDRO. The Board comprises delegates from the Department of Justice and
Attorney General, NSW Treasury and the Chief Commissioner of State Revenue.

Specifically, the Hardship Review Board may review an SDRO decision in relation
to:

= WDOs
» time-to-pay arrangements, and

= applications to write off, in whole or in part, a fine or penalty notice.*®

39. See further Chapter 9.

40. Fines Act 1996 (NSW) s 99B(1)(b).

41. NSW Department of Justice and Attorney General, Work and Development Order (WDQ)
Guidelines [4].

42. Fines Act 1996 (NSW) s 99B(1).

43. Fines Act 1996 (NSW) s 99B(3).

44. NSW Department of Justice and Attorney General, Work and Development Order (WDQ)
Guidelines [4].

45. NSW Department of Attorney General and Justice, A Fairer Fine System for Disadvantaged
People (2011).
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The SDRO may suspend, or be required to suspend, enforcement action while the
Hardship Review Board is reviewing a matter.*’

A NSW Penalty Notices Act?

Separation of fines and penalties legislation?

One reform option canvassed in CP 10 was the adoption of a stand-alone statute in
relation to the penalty notice system. Such a statute would be the dedicated
repository of the principles, rules and procedures governing penalty notices,
operating in parallel to the legislation applicable to fines. There are a number of
arguments in favour of such a change:

= it would provide greater clarity and easier access to the law

» it would recognise the importance of the penalty notice system and its significant
impact on the community, and

= it could clarify relevant ministerial responsibilities. *®

The Fines Act presently governs not just court-imposed fines but also penalty
notices, and it uses the terms ‘fines’ and ‘penalties’ in a way that is often
interchangeable. Both terms refer to monetary penalties for offences, but while a
fine is imposed by a court, a penalty under a penalty notice is incurred through an
administrative process. Because the Fines Act contains provisions applying to both
fines and penalty notices, it sometimes uses the term ‘fine’ to include the amounts
arising under penalty notices. For example, the term ‘fine defaulter’ is defined, for
the purposes of Part 4 of the Act (which is titled ‘Fine enforcement action’), to
include someone who has defaulted on a penalty notice.** Without a careful
examination of the definitions contained in the Fines Act, it is easy to fall into the
trap of assuming that certain provisions apply only to fines and not to penalty
notices.

Responsibility for the administration of the Fines Act vests in the Minister for
Finance and Services, as Minister responsible for the SDRO, which is located in the
OSR.*® While the collection of amounts under penalty notices is properly the
responsibility of the Minister for Finance and Services, the issuance of penalty
notices and ancillary matters (such as the power of issuing officers to give formal
cautions and the review and annulment of penalty notices) should arguably be

46. Fines Act 1996 (NSW) s 101B(1). Applications to write off a fine or penalty notice in part were
permitted by amendments introduced by the Fines Further Amendment Act 2008 (NSW).

47. Fines Act 1996 (NSW) s 101B(4)-(5).
48. See NSW Law Reform Commission, Penalty Notices, Consultation Paper 10 (2010) [1.44]-[1.47].
49. Fines Act 1996 (NSW) s 57.

50. The Attorney General is responsible for the following sections of the Fines Act : pt 2, div 1 and 2
(fines imposed by courts); s 13 (referral from a court for a fine enforcement order), s 120
(guidelines on exercise of functions under this Act in so far as it relates to registrars of the courts
and the Sheriff); and s 123 (remission of fines or other penalties). The remainder of the Act,
including the provisions on penalty notices are under the responsibility of the Minister for Finance
and Services: Allocation of the Administration of Acts (NSW) (11 January 2012).
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subject to independent management and scrutiny by the Attorney General, as
minister responsible for the justice system. The dual nature of the penalty notice
enforcement system, on the one hand part of the criminal justice system and on the
other constituting the means of collecting revenue, is referred to in Chapter 1. A
new statute on penalty notices could clarify the delineation of the ministerial
responsibilities.

However, there are also reasons for locating the rules that apply to both fines and
penalties in one statute:

» fines and penalty notices are each monetary penalties for an infringement of a
criminal or regulatory law

= the enfo1rcement mechanisms of the Fines Act apply to both fines and penalty
notices®

= the two systems interact, particularly when the recipient of a penalty notice
elects to have the matter dealt with by a court, and

= frequently a penalty notice amount is set by reference to the maximum fine.

Submissions and consultations

There were 45 submissions received in response to CP 10. Fifteen submissions
responded to the question: Should there be a stand-alone statute dealing with
penalty notices? Of these, 11 were in favour of such a change.

The reasons given for supporting a stand-alone statute were similar to those
suggested in CP 10. The need for improved clarity and access to law was
mentioned in several submissions.’? For example the NSW Land and Property
Management Authority said

. a new Act (possibly called an ‘Infringements Act’ as is the case in
Victoria) would assist in providing greater clarity, lessen the confusion and
provide easier access to the law on penalty notices.*®

Clarity was emphasised because of the need for people to be able to access and
understand the statute more easily.** So, for example, the Homeless Persons’ Legal
Service argued that the new statute should be ‘written in plain English and
structured so that the rights of, and options available to, penalty notice recipients
may be easily identified and understood.”® The need for clarity and accessibility

51.  Fines Act 1996 (NSW) pt 4.

52. Holroyd City Council, Submission PN10, 1; Legal Aid NSW, Submission PN11, 5; NSW Land
and Property Management Authority, Submission PN17, 1; Redfern Legal Centre, Submission
PN26, 1-2; Homeless Persons’ Legal Service, Public Interest Advocacy Centre Ltd, Submission
PN28, 9; see also Homeless Persons’ Legal Service, Public Interest Advocacy Centre Ltd,
Submission PN42, 4; NSW Department of Community Services, Submission PN36, 2.

53. NSW Land and Property Management Authority, Submission PN17, 1.

54. NSW Land and Property Management Authority, Submission PN17, 1; Redfern Legal Centre,
Submission PN26, 2; Homeless Persons’ Legal Service, Public Interest Advocacy Centre Ltd,
Submission PN28, 9; Law Society of NSW, Submission PN31, 2.

55. Homeless Persons’ Legal Service, Public Interest Advocacy Centre Ltd, Submission PN28, 9.
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was also mentioned in consultations, especially by agencies providing legal advice
to vulnerable people.

The impact of penalty notices on the community was also mentioned by community-
based legal services in consultations. Several reported that providing advice on
penalty notices constitutes a significant part of their workload: one said that 15% of
its work was related to penalty notices. Three such agencies have produced a guide
to assist those people who receive penalty notices and need help to navigate the
system.*®

The need to clarify ministerial responsibility was mentioned in two submissions.’’

Two submissions argued that a stand-alone statute should extend beyond the
matters contained in the present Fines Act to include provisions in relation to the
establishment of penalty notice offences and the setting of penalty notice
amounts,® or at least guidelines to promote consistency in penalties.*® However
there was also support for penalty notice offences remaining in their respective
statutes.®® Indeed if all offences were to be consolidated into one statute this would
involve an order of change not contemplated in CP 10. The motive behind the
support for moving the offence provisions into a new piece of legislation was the
desire for consistency and fairness in relation to the administration of the penalty
notice scheme. These issues are dealt with in chapters 3 and 4.

Two submissions opposed the idea of transferring the penalty system to a stand-
alone statute, expressing support for the present system and a concern about

increasing ‘red tape’.®’

Commission’s conclusions

On balance, the Commission is not persuaded of the need for a stand-alone statute
dealing with penalty notices. The arguments in support of such a change were not
strong, and some of that support was motivated by the desire to achieve greater
consistency between penalty notices. The issue of consistency is important and is
dealt with elsewhere in this report.5

Further, court fines and penalties may differ, but they are strongly related and share
enforcement procedures. Separating their administration into two separate Acts
would have cost implications. Stakeholders were concerned, for example, about the
necessity of making changes to their print and electronic documentation in relation
to penalties. It seems unlikely that the costs would be offset by the benefits of such
a change. Additionally, penalty notices are part of the criminal justice system, since

56. Inner City Legal Centre, Redfern Legal Centre and Legal Aid NSW, Fined Out (3rd ed, 2011).

57. Holroyd City Council, Submission PN10, 1; NSW Land and Property Management Authority,
Submission PN17, 1.

58. Holroyd City Council, Submission PN10, 1; Local Government and Shires Associations of NSW,
Submission PN16, 2.

59. NSW Department of Community Services, Submission PN36, 2.

60. NSW Food Authority, Submission PN9, 1.

61. NSW Maritime, Submission PN2, 1; Transport NSW, Submission PN30, 1.
62. See further Chapter 4.
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they involve the imposition of a financial penalty by the state. The rights and
protections to which people are entitled are very similar. It is therefore appropriate
that enforcement of fines and penalties be considered together. Detaching penalty
notices from fines runs the risk that considerations of fairness and justice could
have less significance for penalty notices over time, and the commercial imperatives
of debt collection could gain too much purchase.

However we note the comments in submissions and in consultations concerning the
potential for confusion created by certain provisions of the Fines Act, especially the
difficulties that arise in understanding which provisions relate to court fines and
which to penalty notices. We also note the criticisms that have been identified
concerning the clarity and accessibility of the Fines Act. That is a matter of some
consequence for the significant percentage of the population that is affected by
penalty notices each year in NSW; some of these people will find it necessary to
access and understand this legislation without the benefit of legal advice. This is a
particular consideration for vulnerable people who are considered in Part Four of
this report.

Recommendation 2.1
The Fines Act 1996 (NSW) should be reviewed to:
(a) distinguish court fines and penalty notices, and

(b) improve its clarity and accessibility.

Should penalty notices be called infringement notices?

In CP 10 we suggested that the term ‘penalty notice’ should be changed to
‘infringement notice’. If this approach were adopted, CP 10 envisaged that the
system might be known as the ‘infringements system’, and any new stand-alone Act
entitled the Infringements Act.®® The term ‘penalty notice’ focuses on the means by
which the recipient is made aware of an offence that he or she is alleged to have
committed. The term ‘infringement’ focuses on the nature of the offences that the
system regulates. Such a label would arguably better articulate the nature and
purpose of the system, which is to deal with offences that are generally minor in
nature, ideally by a process that operates administratively rather than judicially. In
CP 10 we therefore asked whether the terminology should be changed from penalty
notice to infringement notice.**

Consultations and submissions

Eight submissions responded to this question. Five were in favour of the change.®
The reasons given in these submissions for supporting the change were

63. This approach has been taken in Victoria through the Infringements Act 2006 (Vic).
64. NSW Law Reform Commission, Penalty Notices, Consultation Paper 10 (2010) Question 1.2.

65. NSW Food Authority, Submission PN9, 1; Holroyd City Council, Submission PN10, 1-2; Legal
Aid NSW, Submission PN11, 5; The Law Society of NSW, Submission PN31, 2; The Shopfront
Youth Legal Centre, Submission PN33, 1.
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= some people already use the term ‘infringements’
» ‘infringements’ better describes the nature and purpose of the system, and
= the word ‘penalty’ may imply that there has been a finding of guilt.

Only two submissions expressed opposition to change. The reasons for opposition
were the direct and indirect costs to make all the necessary changes to the
legislation, the documents, training materials and records of issuing authorities, as
well as the SDRO records.®® The SDRO expressed the view that the term penalty is
more meaningful to the recipients of penalty notices.®’

Commission’s conclusions

In the absence of strong support or compelling arguments in favour, and taking into
account its potential costs, we are not persuaded that changing the name of penalty
notices to ‘infringement notices’ (with associated changes) is desirable. Accordingly
we make no recommendation in this regard. We are of the view that the problems in
the use of interchangeable and inconsistent expression that currently exist could be
solved by the kind of revision recommended above at Recommendation 2.1.

Penalty Notice Guidelines

Introduction

The provisions of the Fines Act that govern penalty notices are amplified by
guidelines. These guide a number of decisions made by enforcement officers in
issuing penalty notices, agencies in reviewing penalty notices, and the SDRO in
taking enforcement action or mitigating fines or penalty notices. The Fines Act
provides the power to make these guidelines in a number of sections.

Section 120 provides that the Minister may issue guidelines, consistent with the Act
and regulations, on a number of enforcement matters, including with respect to the
exercise by the SDRO of its functions under the Act, including

= writing off unpaid fines

» issuing fine enforcement orders

» issuing CSOs, and

= taking other enforcement action under the Act.

Section 120 also provides for the Minister to issue guidelines to govern court
registrars exercising functions under the Fines Act, including in relation to time to
pay; the exercise by the RMS, the sheriff and other persons of their functions in

66. NSW Maritime, Submission PN2, 1.
67. NSW Office of State Revenue, State Debt Recovery Office, Submission PN41, 1.
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connection with enforcement action; the exercise by the Commissioner of
Corrective Services of functions in relation to intensive correction orders.

The Minister is required to make public the guidelines under this section; however
there is an explicit exception to this requirement for guidelines on writing off unpaid
fines.®

The administration of s 120 is split between the Minister for Finance and Services
and the Attorney General. The Attorney General is responsible for s 120 in so far as
it relates to registrars of the courts and the sheriff. The Minister for Finance and
Services is responsible for the remainder.®®

The Minister has exercised the power under s 120 to issue guidelines, but these
guidelines concern or include material relating to writing off fines, and are covered
by the exception in s 120.

Section 19A of the Fines Act provides for the Attorney General to issue guidelines in
relation to the issuing of cautions. Issuing officers making a decision about
cautioning must have regard to these guidelines.”” These must be published in the
Gazette and made available on the SDRO website. Agencies may develop their
own guidelines, consistent with the Attorney General’s guidelines, for use instead.

Section 991 of the Fines Act provides that the Attorney General in consultation with
the Treasurer’’ may issue guidelines with respect to WDOs and the SDRO is to
have regard to those guidelines in the exercise of its functions in relation to WDOs.
There is no specific requirement to publish these, but they are made available on
the ‘Lawlink’ website.

The Attorney General has issued guidelines relating to the exercise of powers by
issuing agencies concerning internal review (dealt with in Part 3 Division 2A of the
Fines Act). The Attorney General’s Internal Review Guidelines cover agencies that
have not adopted the SDRO guidelines, or do not have their own consistent
guidelines. There is no specific power to issue these. There is a provision in
s 24A(4) for regulations to be made with respect to applications for internal review,
but no guideline-making power comparable to that in s 19A for cautions guidelines.
The Attorney General’s Internal Review Guidelines were created after a consultative
process and appear to have been widely adopted.”” Agencies may comply with
them, or make consistent guidelines, or delegate internal review to the SDRO
(which uses its own guidelines and these guidelines together.) It is not clear what
steps may be taken if agencies do none of these things.

68. Fines Act 1996 (NSW) s 120(2).
69. Allocation of the Administration of Acts (NSW) (2012).
70. Fines Act 1996 (NSW) s 19A(2).

71. Section 991 of the Fines Act refers to the Treasurer. However the Minister for Finance and
Services is now responsible for SDRO.

72. See the discussion in Chapter 7; see also NSW Department of Attorney General and Justice, A
Fairer Fine System for Disadvantaged People (2011) 29-30.
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Issues and problems

A number of issues were raised in submissions and consultations concerning the
regulation of the penalty notice system and the operation of the guidelines. Where
these relate to particular guidelines, for example guidelines on cautions or writing off
penalty amounts, they are discussed in Part Three of this report in conjunction with
the discussion of the relevant issuing and enforcement activities. Some more
general issues arise, and are considered here.

First, as noted above there is a range of decision makers who may issue guidelines,
including two different Ministers, the SDRO and issuing agencies themselves. As
we have seen, some guidelines are issued under the power in s 120 to issue
guidelines in relation to enforcement activities; others are issued under specific
legislative provisions; yet others are administrative in nature. There is a question
about whether the guidelines-issuing powers relating to penalty notices in the Fines
Act should be consolidated and rationalised and the gap in relation to internal
review guidelines should be filled.

The second issue concerns transparency. The guidelines made by the Attorney
General’s Department in relation to cautions, internal review and WDOs are publicly
available. However SDRO guidelines in relation to time to pay and the writing off of
penalty amounts are not public; guidelines concerning applications to the Hardship
Review Board are not published; agency-specific guidelines relating to cautions and
internal review may or may not be published. This impedes those who wish to
assert their rights under the Act, and is contrary to open, transparent and modern
government practice.

The Government Information (Public Access) Act 2009 (NSW) (GIPA) requires
agencies to proactively publish ‘policy documents’” which includes any ‘document
containing interpretations, rules, guidelines, statements of policy, practices or
precedents.””* This would appear to apply to all internal guidelines, apart from those
covered by a specific statutory exception (in this case the guidelines related to
write-off applications.)

A related point concerns the way in which guidelines are developed. The Attorney
General’s guidelines relating to cautions, internal review and WDOs were
developed after a consultative process with relevant stakeholders. As well as
contributing to the quality of the guidelines, such consultation is likely to have an
impact on the engagement of key stakeholders with them, and to assist compliance.
However other guidelines, such as those relating to time-to-pay and write-off
applications, are internal documents of the SDRO. Their content and the method by
which they were created is unknown.

Consistency of application is also an issue. Some guidelines apply across a number
of issuing and enforcement agencies. In this case, it may be difficult to ensure that
agencies are aware of the relevant guidelines and apply them consistently. A recent
evaluation that included the Attorney General's Caution Guidelines for example, has
indicated that 15% of all issuing agencies either do not issue cautions (eight

73. Government Information (Public Access) Act 2009 (NSW) ss 6, 18(c).
74. Government Information (Public Access) Act 2009 (NSW) s 23(a).
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agencies) or do not have regard to guidelines (four agencies).”” We have also been
given examples in consultation and submissions of cases where issue or
enforcement would appear to have been undertaken inconsistently with the
guidelines.

Some stakeholders in consultation suggested that a different form of regulation of
the penalty notice system should be adopted, and that regulations should be made
under the Fines Act rather than administrative guidelines, to improve consistency
and enforceability.

Commission’s conclusions

Appropriate regulation of the penalty notice system involves a tension between
protecting the rights of those who are issued with penalty notices, and the need to
maintain a simple, accessible and inexpensive system for dealing with penalty
notice offences. It is undesirable to increase regulation to such an extent that the
drawbacks of the court system are replicated in the penalty notice system.
Nevertheless penalty notices do involve the state imposing a financial penalty on
the population, and there are consequent obligations of transparency, fairness,
proportionality and consistency that apply in such circumstances. A simple and
inexpensive system is not inconsistent with transparency or ease of use.

The method of regulating penalty notices that has been adopted, essentially the
making of guidelines under the Fines Act, appears to be the most appropriate
method. Guidelines are flexible, adaptable to context, open to input from
stakeholders and easier to negotiate than other forms of regulation. The guidelines
on cautions, internal review and WDOs, published in 2010, appear to have been
largely successful. They have been in operation for less than two years, but a
recent evaluation demonstrates that they have been widely adopted and have
general approval.”® We are not inclined to depart from guidelines in favour of any
other method of regulation at this point.

However, a weakness of guidelines is that they are not necessarily public
documents unless a decision is made to make them so. Unless they are publicly
available they cannot be scrutinised for compliance and consistency with the
legislation and with other guidelines. Guidelines that are not publicly available do
not comply with the requirement for mandatory proactive publication of guidelines in
GIPA. As we shall see in subsequent chapters, many issuing organisations are
assiduous in their compliance with the Fines Act, the relevant guidelines and
obligations under legislation such as GIPA. Nevertheless compliance is, as yet,
somewhat uneven. The wide range of different organisations involved in the penalty
notice system means that there is ongoing risk that inconsistency will continue, or
develop further.

75. NSW Department of Attorney General and Justice, A Fairer Fine System for Disadvantaged
People (2011) 81.

76. NSW Department of Attorney General and Justice, A Fairer Fine System for Disadvantaged
People (2011).
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In Part Three of this report we therefore make a number of recommendations
relating to the penalty notice guidelines, to ensure that they are publicly available.
We also recommend, for the reasons set out above and for other reasons explained
throughout this report, that there be an agency to oversee the penalty notice
system.”” We recommend that this agency have a role in developing and monitoring
the penalty notice guidelines.

We recommend below that the guidelines-issuing powers relating to penalty notices
in the Fines Act should be consolidated and rationalised. The power to issue
guidelines should be with the Attorney General, where appropriate in consultation
with the Minister for Finance and Services. The proposed Penalty Notice Oversight
Agency should assist the Attorney General in the development of guidelines in
relation to penalty notices. We note in this context the strong stakeholder support
for the consultative approach adopted in formulating the existing guidelines on
cautions, internal review and WDOs. The gap in the guidelines-issuing power in
relation to internal review should be filled.

Recommendation 2.2

(1) The powers in the Fines Act 1996 (NSW) to issue guidelines relating
to penalty notices should be consolidated and rationalised.

(2) The power to issue guidelines should be vested in the Attorney
General and, where relevant, should require consultation with the
Minister for Finance and Services.

(3) The proposed Penalty Notice Oversight Agency should support the
Attorney General in the development of these guidelines.

(4) Provision should be made in the Fines Act 1996 (NSW) for the issue
of guidelines in relation to internal review.

77. See Chapter 18.
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Introduction

Penalty notice offences are contained in numerous statutes, administered by
various government and regulatory agencies, each concerned with their own sphere
of responsibility. From a limited number of parking offences, at the inception of the
scheme in the middle of last century, the scope of offences dealt with by penalty
notices has expanded to over 7000 offences, covering diverse subject matters,
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contexts and locations." However most penalty notices still concern transport or
vehicle related offences, with the issuers primarily being the police, local councils,
Rail Corporation New South Wales (RailCorp) and the Roads and Maritime
Services.?

The penalty notice system has expanded over the years in a fragmented and ad
hoc manner. A diverse range of agencies is responsible for regulating and
administering penalties, with no overarching guidelines to inform them when they
are proposing new penalty notices, reviewing existing penalties, or considering
whether it is appropriate to deal with an offence by way of a penalty notice or by
court attendance. Such decisions may raise complex problems. For example, when
deciding whether an offence is suitable for enforcement by way of a penalty notice a
number of issues arise. Should penalty notices be used for offences with a fault or
mental element (that is, those that require proof of intent or culpability, dependent
upon wilful, reckless or negligent conduct) or should they be confined to offences of
absolute or strict liability? Are offences for which imprisonment is an option
appropriate for enforcement by penalty notice?

The lack of guidance about these matters potentially creates problems of
inconsistency and unfairness in the system. There is also the possibility that, in the
absence of guidance, agencies will promote a penalty notice system that is
motivated by institutional imperatives (for example the desire to raise money for
improved services by way of penalty notice revenue) or that they will give more
weight to bureaucratic imperatives (such as ease of administration) rather than to
the values that are appropriate for the use of penalty notices.?

The penalty notice system has obvious benefits, which are reviewed in Chapter 1,
such as its ease of administration, prompt nature, and cost effectiveness. However
issues of consistency and fairness are also important, especially if the penalty
notice system is to retain the respect of the public. The terms of reference asked us
to have particular regard to the formulation of principles and guidelines for
determining which offences are suitable for enforcement by penalty notice, and this
issue is the focus of this chapter.

Also raised in our terms of reference, and relevant to fairness and consistency, are
differences in the penalty amounts for the same or comparable offences and the
question of whether penalty amounts reflect the objective seriousness of the
offence. These issues are discussed in Chapter 4.

One reason for inconsistencies in the penalty notice system is, arguably, that there
is no central coordinating agency to oversee, monitor and guide the penalty notice

1.  See generally NSW Law Reform Commission, Penalty Notices, Consultation Paper 10 (2010)
ch 1; R Fox, Criminal Justice On the Spot: Infringement Penalties in Victoria, Australian Institute
of Criminology (1995) 31. The ‘penalty notice’ system for motor traffic offences in NSW initially
appeared in 1961.

2. NSW Sentencing Council, The Effectiveness of Fines as a Sentencing Option: Court-Imposed
Fines and Penalty Notices, Interim Report (2006) [3.16]. As of 1 November 2011, the Roads and
Traffic Authority and the Maritime Authority were amalgamated into a single joint agency under
s 46 of the Transport Administration Act 1988 (NSW) called Roads and Maritime Services.

3. Discussed in Chapter 1.
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system. The issue of whether such a central coordinating agency should be
created, and if so, what form it should take, is discussed in Chapter 18.

Should there be guidelines relating to which offences are
suitable for penalty notices?

Penalty notice offences are contained in many different Acts and Regulations.
Numerous government departments and agencies administer offences that lie
within their area of responsibility. At present, no clear set of criteria exists to guide
agencies in the process of creating, amending or repealing penalty notice offences
or when setting or increasing their amounts.* This has been the case since the
inception of penalty notice offences half a century ago. Each agency therefore
operates largely independently, developing proposals for new penalty notice
offences and for fixing penalty amounts.

Government action is, of course, required to create or amend statutory offences or
regulations relating to penalty notices. The required processes may assist in
securing consistency across the system. Some issuing agencies described in
consultations the helpful role of Parliamentary Counsel in referring them to
comparable offences or penalty levels in other statutes, among other things.
Nevertheless there are no overarching principles that assist agencies and support
consistency in the penalty notice system overall. The NSW Land and Property
Management Authority (LPMA)® described the present system as a ‘fragmented
approach’ with each agency and its minister effectively determining the penalty
notices applying to their particular legislation.®

Unlike NSW, a number of other neighbouring jurisdictions, such as Victoria,” South
Australia,® the Commonwealth® and New Zealand'® do have guidelines or directions

4. In the absence of a discrete process for penalty notices, the usual process for the development
of legislation applies. See further on how penalty notices are currently created in NSW Law
Reform Commission, Penalty Notices, Consultation Paper 10 (2010) [2.3]-[2.22].

5.  The NSW Land and Property Management Authority was abolished under a 2011 restructure. Its
former business divisions have been relocated in new departments.

6. NSW Land and Property Management Authority, Submission PN17, 1.

7.  Victoria Department of Justice, Attorney-General’s Guidelines to the Infringements Act 2006
(2006).

8.  Expiation of Offences Act 1996 (SA) s 5(3)(b) prescribes that if the maximum fine is expressed in
a dollar amount, the expiation fee should not exceed $315 or 25% of the maximum fine,
whichever is the lesser amount.

9. The Commonwealth guidelines provide: ‘An infringement notice scheme may be employed for
relatively minor offences, where a high volume of contraventions is expected, and where a
penalty must be imposed immediately to be effective...An infringement notice scheme should
only apply to strict or absolute liability offences’. Commonwealth Attorney-General’'s Department,
A Guide to Framing Commonwealth Offences, Infringement Notices and Enforcement Powers
(2011) 58.

10. The New Zealand Cabinet approved Infringement Guidelines in March 2008 stating: ‘The
Government seeks to ensure that infringement schemes are fair, equitable, consistent and a
proportionate means of encouraging compliance with the law...These guidelines provide a
framework for the development of infringement schemes to ensure cross-government
consistency and to manage the future growth of the infringements system’. They apply to
infringement schemes under all legislation, although exceptions can be made to meet specific
circumstances of a particular infringement scheme: Ministry of Justice, Infringement Guidelines:
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that their regulatory agencies must consider when developing legislative proposals
for creating penalty notice offences, or for setting penalty notice amounts. Victoria
has introduced one of the more comprehensive legislative and administrative
systems for regulating its infringements system.

In Victoria, the Infringements Act 2006 (Vic) introduced a revised infringements
system that was designed to address longstanding issues in that jurisdiction
concerning the inconsistency of the law and practices across the different issuing
agencies. Specifically, the Act sought to improve the administration and
management of the infringements system by:

= creating guidelines outlining practices and processes for managing
infringements

= establishing consistent procedures for issuing and enforcing infringements
notices

»= enhancing data collection, and

= providing for better monitoring of the system through a central oversight body."’

Submissions and consultations

As noted above, our terms of reference asked us to have particular regard to the
formulation of principles and guidelines for determining which offences are suitable
for enforcement by penalty notice. Consequently in CP 10 we asked the broad
question of whether principles should be formally adopted for the purpose of
assessing which offences may be enforced by penalty notice.'

The significant inconsistencies in the nature of penalty notice offences that exist
across government and other regulatory agencies were acknowledged in many of
the submissions that we received in response to CP 10. They were similarly
acknowledged in our consultations. There was substantial acceptance of the
desirability of adopting general principles or guidelines for the purpose of assessing
which offences may be enforced by penalty notice.” Submissions noted the need
for consistency across the penalty notice system.'* The lllawarra Legal Centre

Introduction (2008). See also NSW Law Reform Commission, Penalty Notices, Consultation
Paper 10 (2010) [4.12].

11. Victoria, Parliamentary Debates, Legislative Assembly, 16 November 2005, 2190 (R Hulls).
12. NSW Law Reform Commission, Penalty Notices, Consultation Paper 10 (2010) Question 2.1.

13. The Law Society of NSW, Submission PN31, 2; The Shopfront Youth Legal Centre, Submission
PN33, 1; NSW Department of Community Services, Submission PN36, 2; NSW Industry and
Investment, Submission PN37, 1; Office of the State Revenue, State Debt Recovery Office,
Submission PN41, 1; Legal Aid NSW, Submission PN11, 5; NSW Ombudsman, Submission
PN25, 5; Homeless Persons’ Legal Service, Public Interest Advocacy Centre Ltd, Submission
PN28, 9; NSW Maritime, Submission PN2, 1; NSW Department of Environment, Climate Change
and Water, Submission PN22, 1. NSW, Police Portfolio, Submission PN44, 1 commented that
the broad criteria suggested in Chapter 3 of CP 10 for identification of appropriate offences as
penalty notice offences appeared reasonable. Consultations included Local Government
Roundtable Meeting, Consultation PN26, Sydney NSW, 30 March 2011; Issuing Agencies
Roundtable Meeting, Consultation PN25, Sydney NSW, 24 March 2011.

14. The Shopfront Youth Legal Centre, Submission PN33, 1,7; The Law Society of NSW,
Submission PN31, 5; Transport NSW, Submission PN30, 1; NSW Department of Local
Government, Submission PN23, 1; Holroyd City Council, Submission PN10, 1, 10; Sydney
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asserted that inconsistencies create unfairness,’ while the NSW Department of
Community Services'® (Community Services) warned that the inconsistencies do
affect public confidence in the system."” Other submissions referred to the pressing
need for principles arising from the sheer volume of penalty notices, coupled with
the significant number of agencies involved in their enforcement.”® A set of
principles, it was suggested, would ensure ‘consistency, equity and clarity’ in the
penalty notice system'® providing ‘an integrated and co-ordinated policy framework

across all agencies’.?

Most agencies also submitted that these principles or guidelines, although created
to achieve consistency, should not be prescriptive but flexible, to cover the broad
range of contexts in which penalty notices are used.?' It was argued that a process
ensuring consistency should not be an over-regulated one,?? but should create a
flexible system that ensures an appropriate balance between uniformity of
approach,”® while also allowing for local circumstances and individual agency
priorities.?*

Community Services suggested that this flexibility in determining a clear set of
principles for penalty notices should also accommodate any future regulatory
streamlining initiatives that may be undertaken nationally.”® There was independent
support in one consultation for this approach, it being observed that an important
future issue for any new centralised agency would be the consistency of penalty
notices, not just across NSW agencies, but also across the states and territories of
Australia.

Olympic Park Authority, Submission PN6, 1; NSW Department of Local Government, Submission
PN23, 1, 3; NSW Department of Planning, Submission PN7, 1, 3, 5-6; Local Government and
Shires Associations of NSW, Submission PN16, 1-2; NSW Land and Property Management
Authority, Submission PN17, 1; NSW Department of Community Services, Submission PN36, 1;
NSW Food Authority, Submission PN9, 6; NSW Maritime, Submission PN2, 1; Homeless
Persons’ Legal Service, Public Interest Advocacy Centre Ltd, Submission PN28, 9, 18. NSW
Department of Environment, Climate Change and Water, Submission PN22, 1, 6 while
acknowledging the need to improve consistency between penalty amounts in different legislation,
in contrast to most submissions and consultations, submitted that the existing penalty notice
system was operating well.

15. lllawarra Legal Centre, Submission PN27, 7.

16. Now known as the NSW Department of Family and Community Services.
17.  NSW Department of Community Services, Submission PN36, 1.

18. Holroyd City Council, Submission PN10, 2.

19. The Shopfront Youth Legal Centre, Submission PN33, 1; NSW Department of Community
Services, Submission PN36, 2.

20. NSW Land and Property Management Authority, Submission PN 17, 1.

21.  Also see NSW Food Authority, Submission PN9, 1, 3, 6; Sydney Olympic Park Authority,
Submission PN6, 1; NSW Department of Environment, Climate Change and Water, Submission
PN22, 1, 6. NSW Department of Planning, Submission PN7, 1, 3-5 also noted that given the
variation in the nature and seriousness of harm caused by penalty notice offences, it saw
practical difficulties in prescribing or defining the nature of offences suitable for a penalty notice.

22. NSW Department of Planning, Submission PN7, 1, 3, 5.

23. NSW Food Authority, Submission PN9, 1.

24. Sydney Olympic Park Authority, Submission PN6, 1.

25. NSW Department of Community Services, Submission PN36, 2.
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However, Transport NSW? did not support the establishment of strict criteria to
determine whether an offence is enforced by penalty notice, stating ‘in our view the
policy behind the enactment of offences as those to which penalty notices will
apply...should remain with agencies...having the administration of the particular
legislation’.?” Notwithstanding this view, it supported the introduction of whole-of-
government guidelines to assist agencies with developing, implementing and
administering a penalty notice regime within particular legislation.?®

Generally the discussions in consultations for this inquiry provided strong
endorsement for reform of the penalty notice system, to alleviate inconsistencies in
the nature of penalty notices offences across government agencies.?

Commission’s conclusions

We were asked by our terms of reference to have regard to the formulation of
principles or guidelines for determining which offences are suitable for enforcement
by penalty notice. Such guidelines have been used in comparable jurisdictions, in
particular Victoria and New Zealand, to address concerns of inconsistency and
unfairness in the development of penalty notice offences similar to those discussed
above.

We agree with the strong stakeholder support that exists in NSW for the adoption of
guidelines to direct the diverse range of regulatory agencies in determining which,
of a wide variety of offences, should be penalty notice offences and which should be
offences dealt with by the courts. Consistent with that proposition, the same need
for guidance arises when agencies review and update existing penalty notice
offences. Guidelines would assist in preventing inconsistencies, and hence
unfairness, in the creation and application of penalty notices across the whole of
government and, as a consequence, we support their introduction and use.

Recommendation 3.1

The Government should adopt guidelines regulating which offences
should be penalty notice offences.

What should be the content of such guidelines?

In CP 10 we asked, if principles or guidelines are established to oversee the penalty
notice system in NSW,*® what should be the content of those principles or

26. Now known as Transport for NSW.

27. Transport NSW, Submission PN30, 1.

28. Transport NSW, Submission PN30, 1, 2.

29. Including Local Government Roundtable Meeting, Consultation PN26, Sydney NSW, 30 March
2011; Issuing Agencies Roundtable Meeting, Consultation PN25, Sydney NSW, 24 March 2011;
Transport Roundtable Meeting, Consultation PN23, Sydney NSW, 18 March 2011; People with
Mental Health and Cognitive Impairment Roundtable Meeting, Consultation PN6, Sydney NSW,
27 January 2011; Vulnerable People Roundtable Meeting, Consultation PN11, Sydney NSW, 10
February 2011.

30. NSW Law Reform Commission, Penalty Notices, Consultation Paper 10 (2010) Question 2.1.
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guidelines?*' Drawing on NSW law and examples from other jurisdictions, we asked
for feedback on the content of guidelines that might provide assistance concerning
which offences are, and which offences are not, suitable to be penalty notice
offences.* Characteristics of offences that might make them appropriate for penalty
notices were proposed, as follows:

offences that are easy to establish, such as strict or absolute liability offences
= offences that are minor in nature

= offences that attract low penalties

» high-volume offences

» regulatory offences; and

= continuing offences.

Characteristics of offences that might make them unsuitable for enforcement by
penalty notice, due to their seriousness, were also proposed for consideration
including:

= offences where imprisonment is a sentencing option
= offences involving victims of violence, and
* indictable offences.

Below we note the response of submissions and consultations to these criteria, and
state our conclusions.

We also asked whether there are any principles, other than those mentioned above,
that should be adopted for the purpose of assessing whether an offence may be
appropriately included in the penalty notice system?® Submissions and
consultations offered two important issues for inclusion in the guidelines:

= the role of penalty notices in the criminal justice system, and
» the impact of penalty notices on vulnerable people.*

These two issues are dealt with first, and are followed by a consideration of the
other matters listed above.

31. NSW Law Reform Commission, Penalty Notices, Consultation Paper 10 (2010) Questions 3.1-
3.11.

32. NSW Law Reform Commission, Penalty Notices, Consultation Paper 10 (2010) ch 3 includes
discussion on the Commonwealth, Victorian and New Zealand guidelines, which contain
principles about the types of offences that may be considered for treatment as penalty notice
offences.

33. NSW Law Reform Commission, Penalty Notices, Consultation Paper 10 (2010) Question 3.11.
34. See also Part Four.
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Penalty notices are part of the criminal justice system, not the financial
system

Concern was expressed by many stakeholders that the penalty notice system is
primarily a mechanism for revenue raising and that, as a consequence, it is not
guided by principles of responsible regulation, including fairness and justice. Some
submissions and consultations asserted that the rationale of a penalty notice
system should be diversion from court, rather than revenue raising by the
government, and that this should be clearly stated in the adoption of any guiding
principles that underpin the penalty notice system.>

For example, the Homeless Persons’ Legal Service (HPLS) suggested that the
principles should include a statement that ‘agencies... be required to abstain from
establishing any kind of quota system for the issuing of penalty notices’.*
Furthermore, the HPLS suggested that where the revenue from penalty notices is
returned to the agency, it should be required to demonstrate that the revenue raised
does not form part of the agency’s annual budget, and is surplus to the agency’s
budgetary requirements.*” The HPLS argued that including this as a principle would
help to pull penalty notices out of the gravitational force of revenue raising, and
anchor them solidly to the criminal justice system. NSW Maritime® likewise
suggested that an ‘overarching principle or guideline’® could be that the aim of the
penalty notice system is to ‘increase awareness, promote public and environmental
safety, and provide for specific and general deterrence, and not simply to “revenue

raise”.*

The suggestion that penalty notices are used as source of revenue raising has wide
currency. It was mentioned in many consultations as a criticism of the penalty notice
system, and a reason for a suggested lack of public respect for the system. There
was a particular suspicion as to the existence of enforcement targets for particular
offences. It is interesting to note, in this context, that the NSW Government recently
removed a quarter*! of the state’s most financially lucrative fixed speed cameras on
the basis that they had no significant road safety benefit.*” The NSW Minister for
Roads observed when announcing this, that the cameras had been used primarily
for revenue raising purposes.”® In the United Kingdom, a recent paper by the
Ministry of Justice acknowledged the positive impact of dispensing with law

35. Homeless Persons’ Legal Service, Public Interest Advocacy Centre Ltd, Submission PN28, 10;
NSW Maritime, Submission PN2, 6.

36. Homeless Persons’ Legal Service, Public Interest Advocacy Centre Ltd, Submission PN28, 10.
37. Homeless Persons’ Legal Service, Public Interest Advocacy Centre Ltd, Submission PN28, 10.

38. As of 1 November 2011, the Roads and Traffic Authority and the Maritime Authority were
amalgamated into a single joint agency under s 46 of the Transport Administration Act
1988 (NSW) called Roads and Maritime Services.

39 NSW Maritime, Submission PN2, 6.
40. NSW Maritime, Submission PN2, 6.
41. R Haynes, ‘Speedy End to Cameras’, The Daily Telegraph (Sydney), 28 July 2011, 1.

42. Audit Office of New South Wales, Improving Road Safety: Speed Cameras, Performance Audit
(2011) 20.

43. D Gay, ‘Report Finds Speed Cameras are an Effective Road Safety tool: Ineffective Cameras to
be Removed’ (Media release, 27 July 2011).
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enforcement based on targets and of returning an appropriate discretion to
enforcing officers.**

At present, revenue collected by the State Debt Recovery Office (SDRO) from
penalty notice offences goes to two different sources. Penalty notice amounts
collected for the Crown*® are paid into consolidated revenue, with the SDRO
receiving an amount in its annual budget to process their recovery. On the other
hand, the amounts collected by the SDRO on behalf of its ‘commercial clients’*® go

back to those clients, less a processing fee retained by the SDRO.*

Of the Crown revenue raised from penalty notices for 2009-10, by far the largest
proportion was raised from traffic and motor vehicle offences.*® Revenue collected
by the SDRO on behalf of their ‘commercial’ clients represented just under half*® of
the total value of all penalties issued pursuant to penalty notices in the same time
period. Conversely, revenue collected for the Crown as part of consolidated
revenue represented just over half*® in the same time period. The relevant amounts
are detailed in Table 3.1.

Table 3.1 Number and face value of penalty notices: 2005-06 to 2009-10

Financial Year Commercial Crown Total No PNs Total value

No of PNs Face value $m No of PNs Face value (,000) $m
(,000) (,000) $m

2009-10 1617 214.872 1215 276.381 2832 491.253

2008-09 1539 196.741 1281 258.711 2820 455.452

2007-08 1502 187.886 1387 265.827 2889 453.713

2006-07 1492 182.180 1122 215.701 2614 397.881

2005-06 1441 176.958 1044 191.970 2485 368.928

3.27

Source: NSW Office of State Revenue, NSW Treasury, Annual Report 2009-10 (2010) 27.

In consultations, the issuing agencies had strong responses to allegations of
revenue raising. Some stated that they receive no revenue from penalty notices.
Others pointed out that the revenue they raise through penalty notices is minimal

44. United Kingdom, Ministry of Justice, Breaking the Cycle: Effective Punishment, Rehabilitation
and Sentencing of Offenders, Cm 7972 (2010) 64.

45. See generally delineation of ‘Crown client’ categories by infringement type in NSW Law Reform
Commission, Penalty Notices, Consultation Paper 10 (2010) Table 1.2.

46. Penalty notice offences pertaining to trust lands, train offences and the environment are covered
as ‘General Client’ under the ‘Commercial client’ category in NSW Law Reform Commission,
Penalty Notices, Consultation Paper 10 (2010) Table 1.2.

47. Information supplied by Mr Gregory Frearson, Assistant Director (Operations), NSW State
Recovery Office, cited in NSW Law Reform Commission, Penalty Notices, Consultation Paper 10
(2010) [1.42].

48. NSW Office of State Revenue, NSW Treasury, Annual Report 2009-10 (2010) 27.
49. Varying between 41% and 48% in the five financial years from 2005-06 to 2009-10.
50. Varying between 52% and 59% in the five financial years from 2005-06 to 2009-10.
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and does not compensate for the costs incurred. They asserted that issuing penalty
notices was all about effective regulation - principally compliance and deterrence.
It was clear from consultations that some issuing agencies had put a great deal of
time and resources into the creation of a penalty notice regime that was principled,
based on carefully considered metrics of seriousness/harm, and backed by
extensive internal guidelines, training and the use of cautions and review. They
were understandably unimpressed by allegations that the system was simply a
revenue raising exercise.

The Victorian Guidelines, introduced under s 5 Infringements Act 2006 (Vic), do not
discuss, or prohibit, ‘quotas’ or ‘revenue raising’. Rather they contain a positive
statement about the role of infringement notices in the criminal justice system:

In the State of Victoria, infringements are used to address the effect of minor
law breaking with minimum recourse to the machinery of the formal criminal
justice system and, as a result, often without the stigma associated with criminal
judicial processes, including that of having a criminal conviction.*

The Guidelines later reinforce this statement with language emphasising ‘fairness’
in the system.*

Commission’s conclusions

Whether an offence should be made a penalty notice offence should, like other
criminal offences, be based on principles of responsive regulation, especially
fairness and justice. This emphasis recognises, as discussed in Chapter 1, that
penalty notices are part of the criminal justice system. No decisions about what
offences should be enforced by way of penalty notices, about penalty amounts or
about issuing and enforcement of penalty notices, should be motivated by revenue
raising.

Further, we agree with the suggestion by stakeholders that the rationale of a penalty
notice system, as a court diversion for criminal behaviour rather than a revenue
raising exercise by the government, should be clearly stated in guidelines. Revenue
raising should not be a relevant consideration in creating or issuing penalty notices.
A guideline to this effect would raise public confidence in, and respect for, the
penalty notice system. It would assist in clarifying for everyone, both government
agencies and the public, the purpose of a penalty notice offence. It would also help
remove the present taint of ‘revenue raising’ from the penalty notice system.

Recommendation 3.2

The proposed guidelines on penalty notice offences should be based on
principles of responsive regulation. They should emphasise that:

51. Issuing Agencies Roundtable Meeting, Consultation PN25, Sydney NSW, 24 March 2011.

52. Victoria Department of Justice, Attorney-General’s Guidelines to the Infringements Act 2006
(2006) 1.

53. Victoria Department of Justice, Attorney-General’s Guidelines to the Infringements Act 2006
(2006) 1 states ‘this Act aims to provide...a fairer system’. At 2 the Guidelines further state ‘the
principles upon which the Act is based [include]...the balancing of fairness...with compliance and
system efficiency...’.
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(a) penalty notice offences are part of the criminal justice system and
their creation should be informed by considerations of fairness and
justice, and

(b) revenue raising is not a relevant consideration in relation to the
creation of penalty notice offences.

Vulnerable people

Many submissions and consultations identified concerns in relation to the increase
in recent years in the number of penalty notice offences, and the extension of
penalty notices to offences traditionally dealt with by the courts. An unintended
outcome of the proliferation of penalty notices, it was pointed out, has been its
detrimental impact on vulnerable groups of people.* The HPLS explained:

Stemming this rapid expansion [in penalty notices] will reduce the number of
vulnerable people caught up in the penalty notice system and will arguably have
a greater impact on reducing disadvantage than other measures designed to
mitigate the harsh financial impact of penalty notices after the penalty notice has

been issued...>

These submissions, together with consultations, called for formal recognition of the
disproportionate impact that penalty notices have on vulnerable people compared
with other community members,*® and expressed a hope that such recognition
might curb their ad hoc growth. Both the Law Society of NSW (Law Society) and the
Shopfront Youth Legal Centre (Shopfront) argued that it is important when creating
penalty notice offences to consider the demographics of people to whom they are
likely to be issued.®” UnitingCare Burnside suggested that a consistent approach
that was based on assessment of the risk of harm or danger, and the age of the
penalty notice recipient, would reduce the number of inconsistencies in the
system.”®

The HPLS recommended that a set of principles be established providing clear
guidance as to the identification of offences that could be enforced by way of
penalty notice, and that these principles should be given statutory backing.*® It
reasoned that a more considered and targeted approach to the regulation of
unacceptable behaviour would go some way to preventing the disproportionate
‘netting’ of vulnerable people through the operation of the penalty notice system.®
This submission, together with others, suggested that such principles should require
regulators and issuing agencies to focus on:

54. Homeless Persons’ Legal Service, Public Interest Advocacy Centre Ltd, Submission PN28, 9.
55. Homeless Persons’ Legal Service, Public Interest Advocacy Centre Ltd, Submission PN28, 9.

56. The Law Society of NSW, Submission PN 31, 4; The Shopfront Youth Legal Centre, Submission
PN33, 5; Homeless Persons’ Legal Service, Public Interest Advocacy Centre Ltd, Submission
PN28, 9-10; UnitingCare Burnside, Submission PN12, 4.

57. The Law Society of NSW, Submission PN 31, 4; The Shopfront Youth Legal Centre, Submission
PN33, 5

58. UnitingCare Burnside, Submission PN12, 4.
59. Homeless Persons’ Legal Service, Public Interest Advocacy Centre Ltd, Submission PN28, 9.
60. Homeless Persons’ Legal Service, Public Interest Advocacy Centre Ltd, Submission PN28, 9-10.
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= ‘the seriousness of the offence relative to other offences™’
= the ‘risk of harm or danger’ to others or the offender by committing the offence®

» ‘the demographics of people who are likely to be issued with penalty notices for

particular types of offences’,®® especially ‘whether vulnerable people are more

likely to be apprehended for the proposed offence’®

» ‘strategies for minimising any identified negative impact of the penalty notice on
vulnerable groups’®

= ‘the age of the offender’,*® and

= ‘whether regulation of the behaviour in question may be adequately dealt with
other than by the creation of an offence enforceable by penalty notice’.*’

However, one submission pointed to the difficulty in practice for enforcement
officers if they must determine a person’s apparent economic status, social
disadvantage or other vulnerability before deciding to issue a penalty notice. It was
suggested that certain kinds of offences are better dealt with by way of non-financial
penalty, for example, confiscation of property, or banning a person from a facility if
he or she has been causing damage or a nuisance there.®®

The Attorney General's Caution Guidelines and Internal Review Guidelines offer
some direction for agencies involved in enforcement of penalty notices in relation to
vulnerable groups, in particular people with cognitive impairments, mental iliness, or
people who are homeless.®® However, these guidelines deal with the exercise of
discretion at the enforcement stage in relation to issuing cautions,”® and the
procedures for internal review of penalty notices.”" They do not require a
consideration of the situation of vulnerable people at the time of deciding whether or
not a penalty notice is the appropriate method of regulating the activity in question.

61. Homeless Persons’ Legal Service, Public Interest Advocacy Centre Ltd, Submission PN28, 9.

62. UnitingCare Burnside, Submission PN12, 4. Interestingly, ‘not involv[ing] risks to public safety’
and ‘the lower end of the scale of seriousness’ are two of the deciding matters: NSW Department
of Justice and Attorney General, Caution Guidelines under the Fines Act 1996 [4.7] (a) and (f).

63. The Law Society of NSW, Submission PN 31, 4; The Shopfront Youth Legal Centre, Submission
PN33, 5.

64. Homeless Persons’ Legal Service, Public Interest Advocacy Centre Ltd, Submission PN28, 9.
65. Homeless Persons’ Legal Service, Public Interest Advocacy Centre Ltd, Submission PN28, 9.
66. UnitingCare Burnside, Submission PN12, 4.

67. Homeless Persons’ Legal Service, Public Interest Advocacy Centre Ltd, Submission PN28, 9.
68. Sydney Olympic Park Authority, Submission PN6, 2.

69. Although the Department of Attorney General and Justice, Caution Guidelines under the Fines
Act 1996 [4.7] also extends the discretion to issue a caution to low levels of harm behaviour (a)
and (f); a person under 18 years (d), and a person with a special infirmity or in very poor physical
health (e).

70. NSW Department of Justice and Attorney General, Caution Guidelines under the Fines Act 1996.
They do not apply to police officers or issuing officers of agencies that have issued their own
guidelines for the use of cautions.

71. NSW Department of Justice and Attorney General, Internal Review Guidelines under the Fines
Act.
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The Victorian Guidelines require attention to this matter.”> The ‘principles’ that
inform the legislation provide that attention should be given to the impact of
infringement notices on vulnerable people.” Further, when establishing the need for
a new infringement notice, agencies are provided with a ‘checklist’ that requires the
agency to consider, among other things:

Will the proposal adversely affect fairness and rights within the community?
(This is particularly important in relation to the impact on vulnerable members of
the community). I

Commission’s conclusions

The weight of submissions and consultations, together with the example of the
Victorian Guidelines, persuades us that it is appropriate for the impact on vulnerable
people to be taken into account in NSW when the creation of new penalty notice
offences is contemplated, or when an existing offence is reviewed.

Recommendation 3.3

(1) The proposed guidelines on penalty notice offences should require
consideration of the impact of the proposed penalty notice offence on
vulnerable people.

(2) Where a penalty notice offence is likely to affect vulnerable people
adversely, the following issues should be considered

(a) whether there are more appropriate alternatives to a penalty
notice offence

(b) whether there are ways in which the impact on vulnerable people
can be ameliorated.

Beyond strict and absolute liability offences?

Strict and absolute liability offences are generally considered suitable candidates to
be penalty notice offences since they do not require proof of mens rea. Where the
offence is one of absolute liability it is complete upon proof that the act of the
offender constituted a voluntary act. If it is one of strict liability, however, the
prosecuting authority will need to negative any issue as to whether the person was
acting under an honest but reasonable mistake of fact. The particular issue that
arises for consideration is whether penalty notice offences should extend beyond
strict and absolute liability offences to those offences that require an exercise of
discretion or judgment by the enforcing officer. Such discretion or judgment may
concern, for example, whether the person’s act was done with the necessary intent,
or was done recklessly (where that is an element of the offence) or whether the
person had a reasonable excuse or defence (other than a denial of having

72. Victoria Department of Justice, Atforney-General’s Guidelines to the Infringements Act 2006
(2006) 2, Annexure A, 11.

73. Victoria Department of Justice, Attorney-General’s Guidelines to the Infringements Act 2006
(2006) 2.

74. Victoria Department of Justice, Attorney-General’s Guidelines to the Infringements Act 2006
(2006) Annexure A, 11.
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committed the physical act). If penalty notices do extend to such offences, then a
question arises whether additional conditions should apply.”

Sometimes offences with a fault element, offences with a defence, or offences that
contain exceptions, provisos, excuses or qualifications, can be factually
complicated, and administratively difficult, costly and time-consuming to establish.
They are, on one view, not appropriate for enforcement by penalty notice or, if
appropriate, are only so with safeguards. Because of these considerations, both the
New Zealand”® and the Commonwealth”” Guidelines state that penalty notices
should be confined to strict or absolute liability offences.

However, the element of fault, or mental element in an offence (for example
offences that require proof of intent or culpability, including wilful, reckless or
negligent conduct), the availability of a defence (such as reasonable excuse), or
offences that contain provisos may, despite these characteristics, be relatively
straightforward to assess. As long as an enforcement officer can assess, on the
spot, the fault element, defence or proviso easily from the context of the offence, it
might still be appropriate to qualify as a penalty notice offence.

Some penalty notice offences that include a fault element, defence or proviso
already exist in NSW. Examples include offences requiring ‘intent’, such as that
committed by a person who applies a thermal stimulus (such as hot wires) to the leg
of an animal with the intention of causing tissue damage and the development of
scar tissue around tendons and ligaments of the leg.”® There are also other current
penalty notice offences that have a ‘wilful or negligent’ fault element, for example,
the offence of wilfully or negligently wasting or misusing water from a public water
supply, or causing any such water to be wasted.”® An example of a current penalty
notice offence containing an exception, defence or excuse is found under the
Passenger Transport Act 1990 (NSW) s 59, Passenger Transport Regulation 2007
(NSW) cl 58, to the effect that a passenger must not, without reasonable excuse,
throw any thing in or from a public passenger vehicle.

Unlike the New Zealand and Commonwealth Guidelines, the Victorian Guidelines
allow ‘offences which are more complex than strict liability offences’,®® including
those that contain an exception, proviso, excuse or qualification, to be made

infringeable. However, those guidelines note:

a) ...The agency’s issuing documentation, and other publicly provided
information, must clearly and accurately set out the offending behaviour,

75. NSW Law Reform Commission, Penalty Notices, Consultation Paper 10 (2010) Question 3.2.

76. An infringement offence scheme should ‘involve actions or omissions that involve straightforward
issues of fact’ and ‘only apply to strict or absolute liability offences’, New Zealand, Ministry of
Justice, Guidelines for New Infringement Schemes (2008) [22]-[25].

77. Commonwealth Attorney-General’s Department, A Guide to Framing Commonwealth Offences,
Infringement Notices and Enforcement Powers (2011) 58 which states ‘an infringement notice
scheme should only apply to strict or absolute liability offences’.

78. Prevention of Cruelty to Animals Act 1979 (NSW) s 21A, s 33E; Prevention of Cruelty to Animals
(General) Regulation 2006 (NSW) cl 23, sch 3.

79. Local Government Act 1993 (NSW) s 637, s 679; Local Government (General) Regulation 2005
(NSW) pt 12, sch 12.

80. Victoria Department of Justice, Attorney-General’s Guidelines to the Infringements Act 2006
(2006) 12.
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and the rights of the person, including the right to have the matter
determined in court;

b) Only certain categories of trained officers should be able to issue
infringement notices for the more serious offences;

c) The agency should provide operational guidelines and training for issuing
officers prior to any offences coming into effect, and proof of this would be
the basis for an offence meeting (b) above;

d) The operating guidelines would need to be publicly disclosable to the
extent that they inform the community of what constitutes wrongdoing;

e) The guidelines must include an option to give formal and informal
warnings (unless a case can be made that this is inappropriate for a
particular offence, e.g. drink driving offences where prosecutorial
discretion is rarely exercised); and

f) The agency must also report annually on such offences.®’

Submissions and consultations

In CP 10 we asked whether penalty notices should only be used for offences where
it is easy and practical for issuing officers to apply the law and assess whether the
offence has been committed. If so, we asked whether they should also apply to
offences that contain a fault element and/or defences.?

Some submissions asserted that penalty notice offences should be confined to
offences where it is easy and practical for enforcement officers to apply the law and
assess whether an offence has been committed.®®> Some went further, saying that
penalty notices should only apply to strict and absolute liability offences.®

Legal Aid NSW (Legal Aid) argued that narrowing the reach of penalty notice
offences would minimise the risk that penalty notices would be issued mistakenly:

This should be achieved by excluding from the penalty notice scheme any
offences that are not strict and absolute liability offences, as well as any type of
offence that is complicated and difficult to establish, or that requires an
understanding of complex legal concepts.®

If penalty notices were to apply to offences with a fault element and to offences for
which defences are available, then Legal Aid would favour the use of protective

81. Victoria Department of Justice, Attorney-General’s Guidelines to the Infringements Act 2006
(2006) 12.

82. NSW Law Reform Commission, Penalty Notices, Consultation Paper 10 (2010) Questions 3.1,
3.1(2).

83. NSW Office of the State Revenue, State Debt Recovery Office, Submission PN41, 3; Holroyd
City Council, Submission PN10, 4.

84. Legal Aid NSW, Submission PN11, 6. Homeless Persons’ Legal Service, Public Interest
Advocacy Centre Ltd, Submission PN28, 11 was not in favour of penalty notice offences that
contain a fault element. Transport NSW, Submission PN30, 3 was against any ‘requirement that
enforcement officers are to take into account any technical legal defence that may be available to
an offender or otherwise expected to apply ‘the law’ (whatever that may be in a particular case)
when issuing a penalty notice’.

85. Legal Aid NSW, Submission PN11, 6.
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guidelines such as the Victorian Guidelines.®® The guidelines would require the
issuing agency to have a good reason to include such offences within the penalty
notice system.®

Other submissions considered that penalty notices should not be limited to strict
and absolute liability offences,® but should extend to more complicated factual and
legal circumstances, so long as they operate subject to certain safeguards. Some
thought that any fault element should be clear cut and relatively simple to assess.®
If not, it was argued that referring the matter to a court may be more appropriate.*

A number of submissions supported the use of penalty notices to cover offences
that require a judgment by the issuing officer as to the existence of a fault element
and/or as to the possible existence of a defence, as long as the officer was
experienced, well trained in the role,”’ and working within clear operational
guidelines.’> The NSW Department of Local Government™ submitted that training of
officers would ensure they ‘have the necessary skills and resources to undertake
their duties in a safe, fair, transparent, consistent and accountable manner.% The
Department supported the development of standardised training for local
government officers, to be co-ordinated by a centralised body in consultation with
relevant agencies. At present, the Department noted that training varies greatly from
council to council.®®

Some other safeguards were suggested if offences other than strict or absolute
liability offences were to be included in penalty notice offences. For example it was
suggested that there should be a requirement that the issuing officer first give

86. Victoria Department of Justice, Atforney-General’s Guidelines to the Infringements Act 2006
(2006) 12.

87. Legal Aid NSW, Submission PN11, 6.

88. G Henson, Submission PN5, 1; NSW Department of Planning, Submission PN7, 2, 4; NSW Food
Authority, Submission PN9, 2; NSW Industry and Investment, Submission PN37, 2; Holroyd City
Council, Submission PN10, 4; NSW Department of Environment, Climate Change and Water,
Submission PN22, 2-3; lllawarra Legal Centre, Submission PN27, 6; NSW Police Portfolio,
Submission PN44, 1.

89. NSW Department of Environment, Climate Change and Water, Submission PN22, 3; NSW Land
and Property Management Authority, Submission PN17, 2. Consultations agreed on penalty
notices with a mental element in less serious cases, for example, Issuing Agencies Roundtable
Meeting, Consultation PN25, Sydney NSW, 24 March 2011.

90. NSW Land and Property Management Authority, Submission PN17, 2.

91. NSW Police Portfolio, Submission PN44, 1; NSW Maritime, Submission PN2, 3; NSW Food
Authority, Submission PN9, 2; Holroyd City Council, Submission PN10, 4-5; NSW Land and
Property Management Authority, Submission PN17, 2-3; lllawarra Legal Centre, Submission
PN27, 6; The Law Society of NSW, Submission PN31, 3; The Shopfront Youth Legal Centre,
Submission PN33, 2.

92. NSW Department of Planning, Submission PN7, 2, 4; NSW Food Authority, Submission PN9, 2;
lllawarra Legal Centre, Submission PN27, 6; The Law Society of NSW, Submission PN 31, 3;
The Shopfront Youth Legal Centre, Submission PN33, 2; NSW Maritime, Submission PN2, 3.
Consultations agreed; for example, Issuing Agencies Roundtable Meeting, Consultation PN25,
Sydney NSW, 24 March 2011. Some agencies already have internal written manuals to guide
the discretion of officers in issuing penalty notices.

93. Now the Division of Local Government, Department of Premier and Cabinet.

94. NSW Department of Local Government, Submission PN23, 2.

95. NSW Department of Local Government, Submission PN23, 2.
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consideration to a warning or caution instead of issuing a penalty notice,*® and that
accessible review procedures should be made available.®” The NSW Food Authority
further proposed that each agency should have a policy, in complex cases, of not
issuing a penalty notice immediately, but requiring an officer to discuss the matter
with a senior enforcement officer before issuing the penalty notice.®® Another
submission supported penalty notices covering offences with a mental element or
subject to a defence, so long as the option existed to have the matter dealt with by a
court as an alternative.*

The Law Society, while acknowledging that enforcement officers might have
difficulty in assessing offences with a fault or mental element, noted that the risk of
a conviction for a minor offence, merely because it has a fault element and/or was
subject to a potential defence, would be worse for an offender than if it were dealt
with by way of a penalty notice.'® Shopfront agreed. It observed that if penalty
notices were restricted to strict and absolute liability offences, then people accused
of trivial offences with a fault element would be denied the opportunity to be dealt
with by penalty notice without acquiring a conviction. This could occasion not only
inconvenience (having to attend court), but also injustice (being exposed to the risk
of conviction when the triviality of the offence does not warrant it)."""

Commission’s conclusions

We accept that there are potential problems in extending penalty notice offences
beyond strict and absolute liability offences, particularly because of the difficulty of
assessing whether or not such an offence has been committed. However the
potential problems need to be weighed against the benefits of making such offences
penalty notice offences. These include benefits to those offenders who may wish to
avoid the need to go to court, as well as to issuing agencies and to the courts in
having these cases determined without the need for any court attendance or for the
documentation and processing that would otherwise be involved. The benefits are
especially persuasive in relation to offences that are minor in nature but
nevertheless involve judgments about the offender’'s mental state (for example,
throwing litter from a bus without reasonable excuse). We are satisfied on balance
that penalty notice offences need not be confined to strict and absolute liability
offences, although clearly there need to be some limits on the kinds of offence that
should qualify.

96. lllawarra Legal Centre, Submission PN27, 6; The Law Society of NSW, Submission PN31, 3;
The Shopfront Youth Legal Centre, Submission PN33, 2. The Law Society of NSW and
Shopfront further submitted that enforcement officers should consider warnings and cautions for
all penalty notice offences, not just those with a fault element and/or defence.

97. lllawarra Legal Centre, Submission PN27, 6.

98. NSW Food Authority, Submission PN9, 2. This is the approach the Food Authority takes, as
many of the cases it investigates where penalty notices can be issued are, by their nature,
preceded by complex and time-consuming investigations. NSW Industry and Investment
Submission PN37, 2 agreed, saying that although they issue penalty notices in complex factual
and legal circumstances these notices are not issued ‘on the spot’, as there is a need for
sufficient proof of each element of the specific offence and an opportunity for the alleged
offender to provide a defence or show mitigating facts.

99. G Henson, Submission PN5, 1.

100. The Law Society of NSW, Submission PN31, 3.

101. The Shopfront Youth Legal Centre, Submission PN33, 2.
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Following the example of other jurisdictions, and in line with the arguments
presented in many submissions and consultations, we support the establishment of
guidelines that will set standards in relation to the offences that should be capable
of being dealt with by way of penalty notice. These recommendations are in line
with the Victorian Guidelines.

Where penalty notice offences extend to offences containing a mental element,
defence or proviso, issuing agencies should publish material that will assist the
public to understand what constitutes offending behaviour.'*

Because of the challenges involved in issuing penalty notices for these offences we
recommend that issuing officers must have special training before they are
authorised to issue penalty notices and that there should be internal operational
guidelines to assist them. Such guidelines should also contain information about the
use of warnings and cautions, instead of penalty notices, in appropriate cases.

We also recommend that agencies report periodically to the proposed Penalty
Notice Oversight Agency (PNOA); the implementation of these guidelines and the
use of such penalty notices should be monitored by the PNOA. An important
concern that arises in relation to penalty notices for offences involving a mental
element is that they be appropriately issued, in a way that takes into account the
relevant mental element of the offence. Monitoring should ensure that penalty
notices for these offences are issued appropriately and, if problems or concerns
arise, should support improvements in practice.

Recommendation 3.4

(1) Where penalty notice offences contain a mental element, defence or
proviso, the proposed guidelines on penalty notice offences should
provide that:

(a) any mental element, defence or proviso should be clear and
simple to assess from the context of the offence

(b) issuing agencies should

(i) clearly state in their public documentation what constitutes
offending behaviour and the right to go to court

(i) provide officers with special training and internal operational
guidelines before they may issue such penalty notices

(iii) report periodically on these penalty notice offences as
required by the proposed Penalty Notice Oversight Agency.

(2) The proposed Penalty Notice Oversight Agency should report
publicly on the operation of penalty notice offences containing a
mental element, defence or proviso.

102. Under the Government Information (Public Access) Act 2009 (NSW) ss 6, 18, 23, agencies are
required to proactively publish ‘policy documents’ which include any ‘document containing
interpretations, rules, guidelines, statements of policy, practices or precedents’.
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Community standards

Some offences, although not containing a fault element or defence, may require an
enforcement officer to exercise judgment in relation to a matter involving community
standards where there may be room for considerable subjective judgment. In CP 10
we asked whether offences that require judgment in relation to matters involving
community standards, for example ‘offensiveness’, are suitable for penalty
notices.'®

Submissions and consultations

The issue raised most frequently in submissions and consultations in this context
was the use of Criminal Infringement Notices (CINs) for the offences of offensive
language and offensive conduct. A decision as to whether particular language or
conduct is offensive requires a determination that the language or conduct would
cause offence in the mind of a ‘reasonable person’,'™ that is, in accordance with
current community standards. It was argued in consultations that this test is too
subjective and difficult for an enforcement officer to determine, especially in relation
to offensive language, by reason of the need to consider the context in which the
words were uttered. It is also noted that, in relation to each of the offences of
offensive conduct and offensive language, it is a sufficient defence to a prosecution
if a defendant establishes that he or she had a ‘reasonable excuse’ for the conduct
or language.'®

Although support existed for the continued use of a community standards test
serious concerns were expressed in relation to the continued use of ‘offensive
language’ offences, by reason of the perceived biased and unfair treatment in its
application to vulnerable people and their use of expressions that are regularly
encountered in television, films and novels. Offensive language and its implications
for CINs are considered in detail in Chapter 10.

However, there remains to be considered the more general issue of whether penalty
notice offences should include those that require the exercise of a judgment
dependent on community standards and, if so, whether guidelines should be framed
to assist in these judgments.

The problems that have been identified with penalty notice offences that require a
judgment based on community standards include:

» the potential indeterminacy of the offence and the risk of inconsistent application
or misuse

= the fact that community values change over time

= the fact that the Australian community is not homogenous, which raises a
question as to which part of the community is the reference point; and

103. NSW Law Reform Commission, Penalty Notices, Consultation Paper 10 (2010) Question 3.3.

104. Worcester v Smith [1951] VLR 316, 318. See also Inglis v Fish [1961] VR 607, 610; Re Marland
[1963] 1 DCR (NSW) 224.

105. Summary Offences Act 1988 (NSW) s 4(3) and s 4A(2).
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= ‘community standards’ must be perceived to be fair and reasonable, both in the
way they are defined and the way they are applied, to ensure continued public
confidence in, and respect for, the penalty notice system.

Commission’s conclusions

While many submissions and consultations identified problems with the use of CINs
for offensive language, there were few that reported them in relation to the use of
CINs for offensive conduct, which also requires the exercise of a judgment based
on community standards. It may be the case that the problem identified with the use
of CINs for offensive language is not that it requires the exercise of a judgment
based on community standards, but that it is being applied in a way that
stakeholders find inappropriate. Indeed the argument from stakeholders in
consultations was that the police do understand community standards, and that
police know that in many contexts the use of certain swear words is not offensive,
and indeed they use these words themselves when dealing with offenders and in
conversations between themselves. The difficulty raised seems not to be a failure of
police understanding of community standards, but that police are not applying
community standards or exercising a sufficient discretion in deciding whether to
issue a CIN or to give a caution or warning.

There are elements of penalty notice offences, other than offensiveness, that call
upon judgments based on community standards, such as a requirement to make a
judgment in relation to ‘reasonableness’ that is embodied, for example, in a defence
of reasonable excuse.

On balance, therefore, we recommend that penalty notices should be permitted
where there is a requirement that an enforcing officer make a judgment based on
community standards. However, because of the difficulties and dangers attendant
upon doing so, guidelines (similar to those in Recommendation 3.4 above) should
govern the operation of such offences. Only defined categories of trained officers
should issue them. Operational guidelines should be made, specific to these
offences and responding to the practical context in which the penalty notices will be
issued. The relevant issuing agency must ensure clarity in its public documentation
about what constitutes the offending behaviour subject to the penalty notice, and
what rights the penalty notice recipient has, including the right to go to court.

In addition, in relation to CINs for offensive language and offensive conduct, NSW
Police standard operating procedures should emphasise the need to give specific
consideration to the circumstances in which the conduct or language is used and to
give careful consideration to whether a caution or warning is a sufficient response.

Recommendation 3.5

(1) The proposed guidelines on penalty notice offences should provide
that, where an offence requires an issuing officer to make a judgment
based on community standards, issuing agencies must:

(a) clearly state in their public documentation what constitutes
offending behaviour and the right to go to court

(b) provide officers with special training and internal operational
guidelines before they may issue such penalty notices
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(c) report periodically on these penalty notice offences as required
by the proposed Penalty Notice Oversight Agency.

(2) The proposed Penalty Notice Oversight Agency should report
publicly on the operation of penalty notice offences requiring an
enforcing officer to make a judgment based on community standards.

Offences that are minor in nature

Penalty notices in NSW were originally introduced in the middle of last century as
an administratively fast and simple solution for enforcing ‘minor offences’, such as
parking breaches.'® They have since expanded significantly in number and type,
but the basic concept that penalty notices should be used for minor offences
remains. Consequently, in CP 10 we asked whether the concept of ‘minor offence’
should be included in the criteria in any new guidelines for determining whether an
offence is suitable to be a penalty notice offence. If so, the issue that arises is how
the term ‘minor offence’ should be defined.'”’

The term ‘minor offence’ is widely used. The Commonwealth and Victorian
Guidelines provide that an infringement notice scheme may be employed for minor
offences.'® The Victorian Guidelines do not define ‘minor offence’. The
Commonwealth Guidelines explain that an infringement notice scheme ‘should only
apply to minor offences with strict or absolute liability, and where a high volume of
contraventions is expected’.109 There are statutory definitions for, or references to,
‘minor offence’ in other Australian jurisdictions. These definitions are specific to the
context in which they are found.""® For example, subject to certain exceptions, s 8 of
the Bail Act 1978 (NSW) provides an accused charged with an offence with a right
to be released on bail for ‘minor offences’, and lists the following offences to which it
applies:

= all offences not punishable by a sentence of imprisonment (except in default of
payment of a fine)

» all offences under the Summary Offences Act 1988 (NSW) that are punishable
by a sentence of imprisonment

» all offences punishable summarily and prescribed by the Bail Regulation 2008
(NSW), and

= all offences where the accused is appearing on breach of a good behaviour
bond or because his or her community service order is to be altered.

106. See also NSW Law Reform Commission, Penalty Notices, Consultation Paper 10 (2010) [1.4]-
[1.8].

107. NSW Law Reform Commission, Penalty Notices, Consultation Paper 10 (2010) Question 3.4.

108. Commonwealth Attorney-General’'s Department, A Guide to Framing Commonwealth Offences,
Infringement Notices and Enforcement Powers (2011) 58; Victoria Department of Justice,
Attorney-General’s Guidelines to the Infringements Act 2006 (2006) 10.

109. Commonwealth Attorney-General’'s Department, A Guide to Framing Commonwealth Offences,
Infringement Notices and Enforcement Powers (2011) 58.

110. For example, Crimes Act 1914 (Cth) s 17B and Justices Act (NT) s 120.
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Submissions and consultations

Most submissions supported the idea that the fact that the offence is a ‘minor
offence’ should be a relevant criterion in any list of principles or guidelines.”"
However submissions acknowledged that no single criterion should be
determinative of the suitability of an offence to be dealt with by way of a penalty
notice'? and, furthermore, that any definition of ‘minor offence’ would need to have

a ‘flexible interpretation’."*®

The submissions were not consistent concerning the definition of ‘minor offence’.
Most submissions thought it should be defined as an offence capable of being dealt
with summarily," which carries a fine only as the maximum penalty applicable if
the matter were to go to court,’® and not a sentence of imprisonment."*® Some
would accept a penalty notice where an offence attracted a penalty of imprisonment
for six months or less."’” Holroyd City Council alternatively suggested the definition
of ‘minor offence’ should be based on the level of actual harm being comparatively
minor.”"® The Law Society and Shopfront thought minor offences of resisting or
obstructing an enforcement officer (which may involve some physical force or verbal
threats) might be suitable for penalty notices."”® Some consultations, however,
raised the issue of a potential conflict of interest in the use of a penalty notice where
the victim of assault or threat was also the enforcement officer. Such a case, they
suggested, should not be a penalty notice offence, but should rather go to court for
determination.

In contrast, although generally supporting the criterion that the offence be a ‘minor
offence’, the NSW Department of Planning'®® considered it would be difficult to
define such an offence, and ultimately would not be necessary.’ Rather, the
question of whether an offence is a penalty notice offence should be examined on a

111. NSW Maritime, Submission PN2, 4-5; The Law Society of NSW, Submission PN 31, 4; The
Shopfront Youth Legal Centre, Submission PN33, 3; Legal Aid NSW, Submission PN11, 6; NSW
Department of Planning, Submission PN7, 4-5; NSW Food Authority, Submission PN9, 3;
Holroyd City Council, Submission PN10, 5; NSW Industry and Investment, Submission PN37, 2;
NSW Land and Property Management Authority, Submission PN17, 3.

112. Transport NSW, Submission PN30, 2; NSW Industry and Investment, Submission PN37, 2.

113. NSW Food Authority, Submission PN9, 3 stating that one reason for this is ‘that some Acts allow
for the application of national codes and regulatory schemes. The Food Act does both and
contain[s] enforcement provisions which necessarily are general in nature’.

114. The Law Society of NSW, Submission PN31, 4; The Shopfront Youth Legal Centre, Submission
PN33, 3; Legal Aid NSW, Submission PN11, 6.

115. NSW Maritime, Submission PN2, 4; The Law Society of NSW, Submission PN31, 4; The
Shopfront Youth Legal Centre, Submission PN33, 3; NSW Land and Property Management
Authority, Submission PN17, 3.

116. NSW Maritime, Submission PN2, 4; Legal Aid NSW, Submission PN11, 6; Transport NSW,
Submission PN30, 2.

117. The Law Society of NSW, Submission PN31, 4; The Shopfront Youth Legal Centre, Submission
PN33, 3.

118. Holroyd City Council, Submission PN10, 5.

119. The Law Society of NSW, Submission PN 31, 4; The Shopfront Youth Legal Centre, Submission
PN33, 3.

120. Now known as the NSW Department of Planning and Infrastructure.
121. NSW Department of Planning, Submission PN7, 2, 4-5.
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case-by-case legislative basis.'® NSW Industry and Investment'® agreed that it
would be difficult to define ‘minor’:

With respect to fisheries offences, it is a complex issue to seek to define a
particular offence as ‘minor’. For example, possession of a specified number of
prohibited size fish of one species such as sea mullet may be considered minor
but possession of the same number of prohibited size fish of a species such as
abalone, lobster or groper may be considered more signiﬁcant.124

Finally, one submission suggested that it would be unhelpful to classify a penalty
notice offence as ‘minor’ as this might detract from the importance of enforcing
contraventions of the offence in a regulatory scheme. However, a criterion might
instead be framed to take into account ‘the relative seriousness of the offence in the
particular regulatory regime’, among a number of other criteria, including the
quantum of the contraventions of that offence.'®

Commission’s conclusions

The first question to consider is whether the term ‘minor offence’ should be included
as a guideline. Our view is that the term ‘minor offence’ should be included. On its
own, the expression ‘minor offence’ may not provide much assistance. However, it
adds meaning in the context of a list of criteria as to what constitutes a penalty
notice offence by conveying the message that penalty notices are unsuitable for
serious offences. It makes it clear that they have been selected as suitable for
penalty notices by reason of an acceptance that they do not require the same legal
and procedural safeguards as are required for the more serious offences that must
be determined by the courts. We are supported in this view by the fact that most
submissions considered that the criterion of ‘minor offence’ should be one criterion
among others in any list of principles or guidelines.'

There was no consistency in submissions as to what a definition of ‘minor offence’
should be. We accept that the expression ‘minor offence’ is not capable of
exhaustive definition and that any judgments about whether to include a given
offence as a penalty notice offence should be made taking into account the context
of the particular type of offending behaviour and its potential consequences.

Recommendation 3.6

The proposed guidelines on penalty notice offences should provide that
penalty notices are suitable for minor offences.

122. NSW Department of Planning, Submission PN7, 5.

123. Now known as the NSW Department of Trade and Investment, Regional Infrastructure and
Services (NSW Trade and Investment).

124. NSW Industry and Investment, Submission PN37, 2.
125. Transport NSW, Submission PN30, 2.

126. NSW Maritime, Submission PN2, 4-5; The Law Society of NSW, Submission PN 31, 4; The
Shopfront Youth Legal Centre, Submission PN33, 3; Legal Aid NSW, Submission PN11, 6; NSW
Department of Planning, Submission PN7, 4-5; NSW Food Authority, Submission PN9, 3;
Holroyd City Council, Submission PN10, 5; NSW Industry and Investment, Submission PN37, 2;
NSW Land and Property Management Authority, Submission PN17, 3.
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Violent offences

Some criminal offences are regarded as not suitable for enforcement by penalty
notice because of their seriousness, for example offences involving the occasioning
of personal violence.

For example, the CINs scheme was originally applied to the offence of common
assault but this was removed on the recommendation of the Ombudsman, following
a trial rollout of the scheme.’®” On a practical level, CINs were seen to be ineffective
as a punishment, as over half of those issued for common assault during the trial
period had not been paid."?®

On a jurisprudential level, offences of violence are generally regarded as serious
offences that need to be investigated and punished within the evidentiary and
procedural protections of the court system. The seriousness of an assault
potentially warrants a greater degree of investigation of the facts surrounding the
incident and the mental states of those involved, rather than that which is involved
in the issue of a cursory on-the-spot fine. Justice in such cases, it was concluded by
the Ombudsman, should not be to left to the administrative discretion of an
enforcement officer.'®

Where the offence involves violence to a victim the Victorian Guidelines provide a
presumption that it should not be treated as an infringement offence. The
Guidelines assert that such offences require a court hearing because:

the rights of, and impact on, the victim should be considered, and the alleged
offender should be required to acknowledge and atone for the harm caused by
the criminal act, or be provided with the opportunity to respond to all
allegations."**

In CP 10 we asked whether any circumstances exist under which an offence
involving violence to a victim could be a penalty notice offence.’"

Submissions and consultations
Most submissions strongly agreed that offences involving violence to victims should
not be penalty notice offences and should be dealt with through the courts.”? The

127. NSW Ombudsman, On the Spot Justice? The Trial of Criminal Infringement Notices by NSW
Police (2005) Recommendation 13.

128. NSW Ombudsman, On the Spot Justice? The Trial of Criminal Infringement Notices by NSW
Police (2005) 116 noted ‘as at November 2003, 129 (58 per cent) of the 221 CINs for common
assault issued during the trial had not been paid, with 79 of these referred...for enforcement
action’.

129. NSW Ombudsman, On the Spot Justice? The Trial of Criminal Infringement Notices by NSW
Police (2005) 116-117. See also NSW Sentencing Council, The Effectiveness of Fines as a
Sentencing Option: Court-Imposed Fines and Penalty Notices, Interim Report (2006) [3.25]-
[3.27].

130. Victoria Department of Justice, Attorney-General’s Guidelines to the Infringements Act 2006
(2006) 13.

131. NSW Law Reform Commission, Penalty Notices, Consultation Paper 10 (2010) Question 3.5.

132. NSW Maritime, Submission PN2, 4; G Henson, Submission PN5, 2; Holroyd City Council,
Submission PN10, 6; Legal Aid NSW, Submission PN11, 6; NSW Office of State Revenue, State
Debt Recovery Office, Submission PN41, 4.
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reasons given included the need for the court to assess a violent offence properly in
order to determine the correct sentence for the perpetrator, and to address the
concept of restorative justice for the victim." The certainty of a court ruling would
assist in the determination of compensation entitlements under the Victims Support
and Rehabilitation Act 1996 (NSW)."* Importantly the Chief Magistrate further
observed that:

If certain offences involving violence committed in a domestic context were to be
dealt with via penalty notice rather than domestic violence offence proceedings,
the purpose and effect of these provisions may be subverted in some cases.'

NSW Industry and Investment noted that it had recently excluded the offence of
threatening, abusing or assaulting a fisheries officer’*® from its penalty notice
scheme, when a fisheries management regulation was remade in 2010."%"

Commission’s conclusions

The Commission considers that offences involving violence are not suitable for
enforcement by penalty notice, for the reasons outlined in the submissions as
discussed above. In particular, it is not appropriate for offences of violence to be
dealt with in way that privatises these offences and removes them from public
scrutiny and the supervision of the courts. This argument is of particular force in
relation to domestic violence offences. The Commission recommends that the
guidelines reflect the lack of support for including offences of violence in the penalty
notices scheme.

Recommendation 3.7

The proposed guidelines on penalty notice offences should provide that
penalty notices are not suitable for offences involving violence.

Indictable offences

Indictable offences are serious offences that potentially attract sentences of
imprisonment, and are therefore not generally regarded as suitable for enforcement
by penalty notice. They are distinguished from summary offences, which are only
tried before a magistrate.” However there is a ‘hybrid’ category of indictable

133. Legal Aid NSW, Submission PN11, 6; NSW Land and Property Management Authority,
Submission PN17, 3.

134. NSW Land and Property Management Authority, Submission PN17, 3; NSW Office of State
Revenue, State Debt Recovery Office, Submission PN41, 4.

135. G Henson, Submission PN5, 2.
136. Fisheries Management Act 1994 (NSW) s 247(2).

137. NSW Industry and Investment, Submission PN37, 2 cited the Fisheries Management (General)
Regulation 2010 (NSW) remade on 1 September 2010.

138. Azzopardi v The Queen (2001) 205 CLR 50 [2]; BHP v Dagi [1996] 2 VR 117, 152; Adams v The
Queen (1995) 66 SASR 284, 299.
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offences that are triable summarily. These are dealt with by a magistrate unless the
prosecution or accused elect to have the matter heard before a jury."®

The Victorian Guidelines provide that indictable offences are generally not suitable
for treatment as infringement offences since ‘it has already been decided that an

offence requires a full court process to determine guilt and sentencing’.'*

Submissions and consultations

In CP 10 we noted our provisional view that indictable offences, including those that
may be tried summarily, are not suitable for enforcement by penalty notice.”' No
submissions or consultations disagreed.

Commission’s conclusions

Our view has not changed. Indictable offences, including indictable offences triable
summarily, are not suitable for enforcement by penalty notices because of the
nature of those offences and the consequent need for their determination to be
subject to the legal and procedural safeguards of the judicial system. The guidelines
should reflect this.

Recommendation 3.8

The proposed guidelines on penalty notice offences should provide that
penalty notices are not suitable for indictable offences.

Offences that attract low penalties

Many penalty notice offences in NSW attract relatively low maximum fines, if
imposed by a court (under $1000)."2 The penalty amounts for these offences reflect
the fact that the offences are minor or of a regulatory nature. However, some
penalty notice offences exist for which substantial maximum fines are available if
imposed by a court. For these offences the penalty notice amounts can also be
substantial, amounting to several thousand dollars.'?

139. Criminal Procedure Act 1986 (NSW) s 258-273, sch 1. See also Crimes Act 1900 (NSW) s 475B,
which provides that certain complex dishonesty offences, at the election of the accused, can be
heard by a Supreme Court judge sitting without a jury.

140. Victoria Department of Justice, Attorney-General’s Guidelines to the Infringements Act 2006
(2006) 13.

141. NSW Law Reform Commission, Penalty Notices, Consultation Paper 10 (2010) [3.35].

142. For example, Summary Offences Act 1988 (NSW) s 11: possession of liquor in a public place by
a person under the age of 18 years, maximum penalty, $20; Transport Administration (General)
Regulation 2005 (NSW) cl 6(1)(b) standing or parking a vehicle on RailCorp, Sydney Ferries or
STA land, where there is no sign permitting the standing or parking of vehicles, maximum
penalty is 2 penalty units, currently $220.

143. For example, Security Industry Act 1997 (NSW) s 7(2), Security Industry Regulation 2007 (NSW)
sch 2: carrying on a security activity without a licence, penalty notice amount, $5,500. Electricity
(Consumer Safety) Act 2004 (NSW) s 36, Electricity (Consumer Safety) Regulation 2006 (NSW)
sch 3: disturbing or interfering with the site of a serious electrical accident before it has been
inspected by an authorised officer, penalty notice amount $10,000; Property, Stock and Business
Agents Act 2002 (NSW) s 66(1)(a), Property, Stock and Business Agents Regulation 2003
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The existence of a ‘low penalty’ is not specifically included as a criterion in the
Victorian Guidelines;"* while the Commonwealth Guidelines only refers to ‘low
penalty’ once and do not define the term." The Australian Law Reform
Commission (ALRC), in its Report 95, used the concept of ‘low penalty’ as one
characteristic of the strict and absolute liability offences that should be the subject of
penalty notices. The ALRC argued that infringement notices schemes are only
suitable for high-volume, low penalty criminal offences of strict or absolute
liability.® It did not define the concept of ‘low penalty’ in its report.™’

In CP 10 we asked whether the concept of ‘low penalty’ should be among the
criteria in any guidelines determining whether an offence may be treated as a
penalty notice offence. If so, we asked how ‘low penalty’ should be defined?'*

Submissions and consultations

No strong support was demonstrated for using the concept of ‘low penalty’ as a
criterion for determining if an offence is suitable to be a penalty notice offence. Two
submissions were of the opinion that it could be used,' so long as ‘flexibility’ was
maintained." They suggested that the term ‘low penalty’ should be defined as one
involving a comparatively low maximum court-imposed fine,'®" or alternatively as
one that is subject to an upper monetary cap, expressed as a percentage of the fine
that a court would be able to impose.'*?

Two submissions had serious concerns about the use of ‘low penalty’ as a criterion.
Sometimes the penalty notices that are available to an agency will need to range
from low to high penalties in a deliberately graduated enforcement approach. A
criterion such as ‘low penalty’, it was suggested, could limit the regulator's
compliance strategies.'® Transport NSW submitted that it was unhelpful to classify
penalty notice offences as offences that are subject to a ‘low penalty’, because such

(NSW) sch 15: seller of residential property or rural land making a bid at their own auction,
penalty notice amount $2,200.

144. Victoria Department of Justice, Attorney-General’s Guidelines to the Infringements Act 2006
(2006).

145. Commonwealth Attorney-General's Department, A Guide to Framing Commonwealth Offences,
Infringement Notices and Enforcement Powers (2011) 50.

146. Australian Law Reform Commission, Principled Regulation: Federal Civil and Administrative
Penalties in Australia, Report 95 (2002) [12.42].

147. Instead the ALRC noted with approval a recommendation made by the Senate Standing
Committee for the Scrutiny of Bills that the general Commonwealth criteria of 60 penalty units
(%$6,600 for an individual and $33,000 for a body corporate) is a reasonable maximum: Australian
Law Reform Commission, Principled Regulation: Federal Civil and Administrative Penalties in
Australia, Report 95 (2002) [12.42], citing Senate Standing Committee for the Scrutiny of Bills,
Parliament of Australia, Application of Absolute and Strict Liability Offences in Commonwealth
Legislation (2002) 285.

148. NSW Law Reform Commission, Penalty Notices, Consultation Paper 10 (2010) Question 3.6.

149. Holroyd City Council, Submission PN10, 6; NSW Land and Property Management Authority,
Submission PN17, 3-4.

150. NSW Land and Property Management Authority, Submission PN17, 3-4.

151. Holroyd City Council, Submission PN10, 6.

152. NSW Land and Property Management Authority, Submission PN17, 3-4.

153. NSW Food Authority, Submission PN9, 3; Transport NSW, Submission PN30, 2.
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a label might detract from the objective importance of enforcing contraventions of
the particular offence in a regulatory regime."*

Other submissions suggested that criteria such as ‘minor offence’’*®

offence’*®® would be preferable.

or ‘regulatory

Commission’s conclusions

We consider that using a criterion of ‘low penalty’ in the penalty notice guidelines
would not add materially to other criteria such as ‘a minor offence’. We also note
that, although there are some penalty notice offences for which a substantial
penalty is available, there are generally good reasons for this. They include the
need to deter or punish harmful behaviour, such as creating serious environmental
hazards or committing workplace safety or commercial breaches. It may be that
some companies or individuals would judge it worth the risk of offending if the
commercial advantage were much greater than any potential penalty. The
availability of a higher penalty amount might be justified to deter such behaviour,
without the need to resort to a formal court-based prosecution.

We are persuaded by the arguments of the issuing agencies that have given careful
consideration to the nature of the offences for which they are responsible, and to
the use of penalty notices according to a graduated enforcement approach.

Recommendation 3.9

The proposed guidelines on penalty notice offences should not limit
penalty notice offences to offences that attract low maximum penalties.

Imprisonment is an option

There are currently more than 400 offences in NSW that are enforceable by penalty
notice, but for which imprisonment is an option where the relevant law enforcement
agency decides to deal with the matter through the court, or where the offender
elects to have the matter dealt with in that way."”’

In Victoria, the Guidelines provide that offences where imprisonment is a sentencing
option may only be considered as infringement offences where:

= the magistrate can convert a sentence of imprisonment to a fine; and

»= the relevant agency can demonstrate a strong public interest case for such
offence being treated as an infringement offence.'*®

154. Transport NSW, Submission PN30, 2.
155. Legal Aid NSW, Submission PN11, 6; NSW Maritime, Submission PN2, 5.
156. NSW Maritime, Submission PN2, 5.

157. For example, Explosives Act 2003 (NSW) s 8(1)(a), Explosives Regulation 2005 (NSW) sch 2,
negligently handling explosives in circumstances likely to endanger lives; Liquor Act 2007 (NSW)
s 117(1), Liquor Regulation 2008 (NSW) sch 2, sale of liquor to a minor.

158. Victoria Department of Justice, Attorney-General’s Guidelines to the Infringements Act 2006
(2006) 13 and also satisfy the requirements in the Guidelines at 12 [2.1] A (a)-(f).
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The Victorian Guidelines also state that criminal offences involving imprisonment as
a mandatory sentencing option are not suitable for enforcement by penalty notice."®

In CP 10 we asked whether offences where a sentence of imprisonment is a
possible court imposed sanction should be considered for treatment as penalty
notice offences. If so, under what circumstances should this occur?'®°

Submissions and consultations

Only three submissions considered that offences where imprisonment is a possible
court-imposed sanction should be incapable of being dealt with by way of a penalty
notice.®’

Most submissions supported the introduction of guidelines that would permit penalty
notices to be used for offences involving imprisonment as a possible court-imposed
sanction, providing certain safeguards were in place.'®® One submission noted that
many summary offences are currently punishable by fine or sentence of
imprisonment or both. As was pointed out, where the objective seriousness of the
offending is low, first time offenders almost ‘universally’ receive a penalty other than
imprisonment, even though it is an option. For example, ‘the summary offence of
possessing a prohibited drug involving a small quantity of the drug is one that may
be suitable for disposition in an alternative arena to the court system in many, if not

most, cases’.'®®

The NSW Department of Environment, Climate Change and Water (DECCW)'®
cited many sections of the National Parks and Wildlife Act 1974 (NSW) that are
punishable by imprisonment, but where enforcement officers can and do issue
penalty notices.'™ It noted that the test should turn on the seriousness of the
breach, rather than on whether imprisonment is available for the most serious
breaches of the relevant offence. For example, a penalty notice might be
appropriate for a person possessing one protected animal in breach of the Act,
where he or she was not aware that it is protected, but a penalty notice would not
be suitable for a sophisticated international trader in protected fauna.'®® NSW

159. Victoria Department of Justice, Attorney-General’s Guidelines to the Infringements Act 2006
(2006) 13.

160. NSW Law Reform Commission, Penalty Notices, Consultation Paper 10 (2010) Question 3.7.

161. NSW Maritime, Submission PN2, 5; Transport NSW, Submission PN30, 2; Holroyd City Council,
Submission PN10, 6: notwithstanding over 400 penalty notice offences currently exist where a
court may impose a term of imprisonment.

162. G Henson, Submission PN5, 2-3; NSW Police Portfolio, Submission PN44, 1-2; Legal Aid NSW,
Submission PN11, 7; NSW Industry and Investment, Submission PN37, 3; NSW Land and
Property Management Authority, Submission PN17, 4; NSW Young Lawyers, Criminal Law
Committee, Submission PN29, 4; NSW Department of Environment, Climate Change and Water,
Submission PN22, 3-4; The Shopfront Youth Legal Centre, Submission PN33, 4.

163. G Henson, Submission PN5, 2-3.

164. In April 2011 most of the functions of the Department of Environment, Climate Change and
Water were transferred to the new Office of Environment and Heritage (a division of the NSW
Department of Premier and Cabinet). The Office of Water is now part of the Department of
Primary Industries.

165. NSW Department of Environment, Climate Change and Water, Submission PN22, 3. Including
ss 45, 57(1), 57(2), 58Q(1), 58R, 86(4), 90J, 98, 101, 110, 112G, 117(1), 118, 118A, 118C and
118D of the National Parks and Wildlife Act 1974 (NSW).

166. NSW Department of Environment, Climate Change and Water, Submission PN22, 4.
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Industry and Investment agreed. It argued that penalty notices should be available
for offences attracting a term of imprisonment, because the severity of a specific
offence can vary widely from insignificant to very significant. For example, there is
an enormous difference between the illegal removal of several opals by an
individual, compared with the illegal extraction of hundreds of tonnes of coal by a
company already engaged in coal production, yet both of these activities constitute
offences under s 5 of the Mining Act 1992 (NSW)."®’

The NSW Police Portfolio (NSW Police) warned that to remove their present ability
to issue penalty notices for such offences would again place many lower level
offences back before the courts.'®® Shopfront concurred. Mindful of the impact of
penalty notices on impoverished and disadvantaged members of the public,
Shopfront argued that, if penalty notice amounts were set appropriately low, ‘we see
no reason in principle why minor imprisonable offences should not be dealt with by
penalty notice’. It observed that many summary offences (such as soliciting, or
being in custody of a knife in a public place), which carry a potential sentence of
imprisonment but for which imprisonment is very rarely imposed by a court, can be
dealt with appropriately by way of penalty notice.'®®

However, there was also strong support for the introduction of safeguards in any
system that allows the use of penalty notices for offences where imprisonment is a
court-imposed option, such as the requirements provided in the Victorian
Guidelines." The LPMA'' and the NSW Young Lawyers, Criminal Law
Committee'”? considered that only in the limited circumstances outlined in the
Victorian Guidelines should offences that carry imprisonment as a possible court-
imposed option be available as a penalty notice offence.””® The limited
circumstances identified'’* were: where a magistrate can convert a sentence of
imprisonment to a fine; or where the agency can demonstrate a strong public
interest case for treating the offence as a penalty notice offence.'”

However, Legal Aid submitted that there should be three safeguards. First, that the
offence is one of strict or absolute liability; second, that a fine is already an available
sentencing option; and third, that the offence does not involve dishonesty, violence
or injury to a victim.""®

Although agreeing it was acceptable for there to be both sanctions of imprisonment
and penalty notices available for the same offence, the NSW Department of

167. NSW Industry and Investment, Submission PN37, 3.
168. NSW Police Portfolio, Submission PN44, 1-2.
169. The Shopfront Youth Legal Centre, Submission PN33, 4.

170. Victoria Department of Justice, Attorney-General’s Guidelines to the Infringements Act 2006
(2006) 12-13, 2.1A (a)-(f). See para 3.42.

171. NSW Land and Property Management Authority, Submission PN17, 4.
172. NSW Young Lawyers Criminal Law Committee, Submission PN29, 4.

173. Victoria Department of Justice, Attorney-General’s Guidelines to the Infringements Act 2006
(2006) 13 referring to the requirements of 2.1A (a)-(f).

174. NSW Young Lawyers Criminal Law Committee, Submission PN29, 4 referring to NSW Law
Reform Commission, Penalty Notices, Consultation Paper 10 (2010) [3.43].

175. Victoria Department of Justice, Attorney-General’s Guidelines to the Infringements Act 2006
(2006) 12-13.

176. Legal Aid NSW, Submission PN11, 7.
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Planning considered that each offence should be examined on an individual
statutory basis, rather than by way of formulating an overall principle.'”” This is
because of the large variation in the seriousness of offences that could be dealt with
by penalty notice or imprisonment under different legislative regimes.'”

Commission’s conclusions

We agree that there are circumstances where it is appropriate for imprisonment to
be an available sentencing option for an offence dealt with by a court, but where
less serious breaches are appropriate for a penalty notice. We note in particular the
arguments of DECCW cited above."”

The fact that an offence may attract a sentence of imprisonment, at its most serious
levels, should not be a reason to automatically exclude it from being a penalty
notice offence for minor breaches. This should be acknowledged in the guidelines,
which should also contain safeguards against penalty notices being issued
inappropriately for serious breaches that should be considered by a court.

We have drawn attention earlier to the Victorian Guidelines, which exclude offences
that attract a mandatory sentence of imprisonment as qualifying for the issue of a
penalty notice. There are very few circumstances that will attract a mandatory
sentence of imprisonment in NSW and we do not see it as necessary to adopt this
guideline.

Recommendation 3.10

(1) The proposed guidelines on penalty notice offences should provide
that:

(a) an offence where imprisonment is an available sentencing option
can qualify as a penalty notice offence if there is a demonstrated
public interest in dealing with breaches involving lower levels of
seriousness by way of penalty notice

(b) issuing agencies must

(i) provide officers with special training and internal operational
guidelines before they may issue such penalty notices

(i) report periodically on these penalty notice offences as
required by the proposed Penalty Notice Oversight Agency.

(2) The proposed Penalty Notice Oversight Agency should report
publicly on the operation of penalty notice offences for which
imprisonment is an available sentencing option.

177. NSW Department of Planning, Submission PN7, 5.
178. NSW Department of Planning, Submission PN7, 5.
179. NSW Department of Environment, Climate Change and Water, Submission PN22, 3-4.
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High volume offences

A commonly perceived characteristic of offences for which penalty notices have
been issued is that they are ‘high volume’; that is, they occur quite frequently.® In
CP 10 we asked whether this characteristic should be raised to a guideline. If so,
how should it be defined?"®’

Many penalty notice offences in NSW would share this high volume characteristic.
Among the top ten most frequently recorded penalty notice offences in NSW in the
last five years are:'® exceeding the speed limit;"®® parking for longer than
permitted;'®* disobeying a no stopping sign;'®® and travelling on a train without a
ticket.’®® Nine of the top 10 offences involve conduct while driving or parking a

motor vehicle.'®’

On the other hand, there are numerous penalty notice offences that cannot be
considered high volume in nature. The SDRO recorded approximately 4500
offences for which not a single penalty notice had been issued in the five-year
period between 2004 and late 2009:'®® Examples include, falsely stating or
representing the year of manufacture of motor vehicle;'®® securing a vessel to a
navigation buoy;'®® and possessing fishing gear for taking fish from prohibited
waters."®" A further 4800 penalty notice offences were enforced at least once in the
five year period covered by the SDRO data, but more than 800 of those were
enforced only once. Examples of these offences include: failure by taxi-cab driver to
return lost property;'? and conveying goods, without reasonable excuse, in an
escalator or lift while in a public area on railway premises.'®

The use of penalty notices for comparatively low-volume offences may still be
desirable to deter the offending and to give any offender an option to deal with the

180. Australian Law Reform Commission, Principled Regulation: Federal Civil and Administrative
Penalties in Australia, Report 95 (2002) [12.41]. See also NSW Ombudsman, On the Spot
Justice? The Trial of Criminal Infringement Notices by NSW Police (2005) 118.

181. NSW Law Reform Commission, Penalty Notices, Consultation Paper 10 (2010) Question 3.8.

182. This list is based on a database provided to the Commission by the SDRO consisting of around
4800 penalty notice offences that have been enforced by way of a penalty notice at least once
from 2004 until October 2009. The total number of penalty notices issued for the top 10 offences
in the last five years is 7,885,653 penalty notices, being 52% of the total number of penalty
notices for all categories (15,297,072) issued in the period.

183. Road Rules 2008 (NSW) cl 20; Road Transport (General) Regulation 2005 (NSW) sch 3.
184. Road Rules 2008 (NSW) cl 205.

185. Road Rules 2008 (NSW) cl 167.

186. Passenger Transport Regulation 2007 (NSW) cl 74.

187. NSW Law Reform Commission, Penalty Notices, Consultation Paper 10 (2010) Table 3.3.

188. It must be noted that some of the offences in the SDRO database may have ceased to be
offences enforceable by penalty notice in the relevant period. Further, some of the offences in
the database may have been newly created in the time period.

189. Motor Dealers Act 1974 (NSW) s 47(1)(b), Motor Dealers Regulation 2010 (NSW) sch 2.
190. Management of Waters and Waterside Lands Regulations - NSW (NSW) cl 21(2)(b), sch 5.

191. Fisheries Management Act 1994 (NSW) s 25(1)(b), Fisheries Management (General) Regulation
2010 (NSW) sch 7.

192. Passenger Transport Regulation 2007 (NSW) cl 42, sch 3.
193. Rail Safety (Offences) Regulation 2008 (NSW) cl 33(1)(c), sch 1.
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minor offence without going to court, with the resultant benefits of cost and time
savings for both the offender and the enforcement agency.

In addition, the adoption of ‘high volume’ offending as a criterion could mean that a
newly-created offence could not be enforced by penalty notice until sufficient time
had elapsed for it to become ‘high volume’. The Commonwealth Guidelines, which
do use the criterion of ‘high volume’ among others, deal with this by adopting the
phrase ‘where a high volume of contraventions is expected’.' The use of ‘high
volume’ as a criterion would assume that agencies proposing any new penalty
notice offences could predict, from past experience or rational conjecture, that
potential offences might be likely to involve a high number of transgressions.

In CP 10 we asked whether the criteria for determining whether an offence may be
treated as a penalty notice offence should include a requirement that it be one that
is likely to attract a high volume of offending.’®®

Submissions and consultations

Submissions were strongly against including ‘high volume’ as a criterion for
determining whether or not an offence is to be a penalty notice offence.’® They
argued that low-volume offences should not be excluded from consideration as a
penalty notice.’®” One warned that a ‘high-volume’ criterion is a ‘flawed and narrow
perspective’ since the fact that penalty notices are not being issued for an offence
may show that the mere threat of the penalty notice works as a successful
deterrent.”®

Several submissions commented on the deterrent value of penalty notices, whether
of low or high volume."® NSW Maritime observed that, under its legislation, there
are many offences for which penalty notices are rarely, if ever, issued.
Nevertheless, these penalty notices offences, ‘demonstrated as such by way of
signage, presents an obvious deterrent value that is effective and is an important
tool in promoting public safety’.?®> DECCW noted that, of the 6098 penalty notices
issued in the 2009/10 financial year for offences under the National Parks and
Wildlife Regulations 2009 (NSW), more than 78% were for ‘parking a vehicle in a

194. Commonwealth Attorney-General's Department, A Guide to Framing Commonwealth Offences,
Infringement Notices and Enforcement Powers (2011) 58.

195. NSW Law Reform Commission, Penalty Notices, Consultation Paper 10 (2010) Question 3.8.

196. NSW Maritime, Submission PN2, 5; Sydney Olympic Park Authority, Submission PN6, 2; NSW
Department of Planning, Submission PN7, 5; Holroyd City Council, Submission PN10, 6; NSW
Land and Property Management Authority, Submission PN17, 4; NSW Food Authority,
Submission PN9, 3; Legal Aid NSW, Submission PN11, 7; NSW Department of Environment,
Climate Change and Water, Submission PN22, 4; The Shopfront Youth Legal Centre,
Submission PN33, 4.

197. NSW Industry and Investment, Submission PN37, 3. Transport NSW, Submission PN30, 2
merely observed that a number of criteria may be relevant in determining the nature of a penalty
notice offence, including high volume. However, ‘no one criterion is in itself determinative’ of a
penalty notice.

198. Sydney Olympic Park Authority, Submission PN6, 2.

199. Legal Aid NSW, Submission PN11, 7; NSW Department of Environment, Climate Change and
Water, Submission PN22, 4; NSW Food Authority, Submission PN9, 3.

200. NSW Maritime, Submission PN2, 5.
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park without displaying a valid entry pass’.?*' However, the Department argued that
prevalence should not be a relevant criterion in determining which offences should
be punishable by way of penalty notice.?®? It observed that deterrence is still
required for certain offences that might have a significant impact, but have low
prevalence. The use of penalty notices in relation to such offences is appropriate as
a regulatory tool to deter offending without the need to go to court. 2%

Commission’s conclusions

In the absence of any support, and in view of the arguments presented against
using ‘high volume’ we are not minded to include such a requirement in the
guidelines. Low-volume penalty notice offences can serve as a useful deterrent in
support of public safety.

Recommendation 3.11

The proposed guidelines on penalty notice offences should not limit
penalty notice offences to high volume offences.

Regulatory offences

Many of the offences covered by the penalty notice system could be described as
regulatory in nature.?®* Like ‘minor’ offending, no settled definition of the concept of
‘regulatory offence’ currently exists.?®®> The Canadian Law Reform Commission
offered a checklist for determining what is a regulatory offence. Such an offence:

= ysually does not require proof of a ‘guilty mind’
= does not involve ‘reprehensible’ conduct

= deals with misconduct in a specialist subject area, such as environment
protection or workplace safety, rather than the general criminal law, and

= is more likely to have a lighter penalty.?*

In NSW, a large number of environmental, occupational health and safety, and fair
trading offences are subject to penalty notices and are readily described as
‘regulatory offences’. These offences tend to be enforced by specialist regulators
charged with ensuring compliance with legislative regimes that have significant
policy imperatives. The use of penalty notices in this context forms part of a cost-
effective enforcement approach. They can be subject to high penalties. Examples of
these offences include: ownership of a motor vehicle that emits excessive air

201. NSW Department of Environment, Climate Change and Water, Submission PN22, 2.
202. NSW Department of Environment, Climate Change and Water, Submission PN22, 4.
203. NSW Department of Environment, Climate Change and Water, Submission PN22, 4.
204. NSW Law Reform Commission, Sentencing, Report 79 (1996) [3.43].

205. NSW Law Reform Commission, Penalty Notices, Consultation Paper 10 (2010) [3.52] cites
Queensland and Northern Territory recognition of a ‘regulatory offence’ as a class of crime,
although neither defines its meaning: Criminal Code (Qld) s 3(1); Criminal Code (NT) s 3(1).

206. Law Reform Commission of Canada, Studies in Strict Liability (1974) 205-209.
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impurities when it is used;?®’ pollution of any waters;**® and failure of an employer to

allow a health and safety representative access to information on hazards to
employees at the workplace.?®

The idea of the Canadian Law Reform Commission, that regulatory offences do not
involve ‘reprehensible conduct’, links to an issue raised in consultations. The view
was put to us that there are some penalty notice offences that would be commonly
regarded as involving wrongdoing, but where the stigma of a criminal conviction
would be regarded as inappropriate. For example, Shopfront argued in favour of
offences that are not strict or absolute liability offences being suitable to be penalty
notice offences because of the injustice of exposing the population (perhaps
especially young people) to the risk of conviction for offences that may be trivial."

A conviction may be avoided if the offence is one for which a penalty notice can be
issued, and the recipient of the penalty notice pays the penalty rather than electing
to go to court. Avoiding the stigma of a conviction may be an important factor in the
decision as to whether to pay the penalty or elect to go to court. The question arises
as to whether the stigma that attaches to a criminal conviction should be a relevant
consideration when deciding whether or not an offence should be a penalty notice
offence.

In He Kaw Teh v The Queen,?"" the High Court held that the relative stigma carried
by an offender following conviction is a factor, among others, to be considered in
determining whether an offence can be interpreted to be one of absolute or strict
liability, or whether a mental element should be inferred. In that case Justice
Brennan (quoting Lord Reid) referred to ‘the public scandal of convicting on a

serious charge persons who are in no way blameworthy’. 2'?

Although the context is different, the same issue of stigma may be relevant to less
serious offences, when a decision is raised as to whether an offence should be a
penalty notice offence. Is it appropriate for such an offence to be inevitably attached
to the stigma of criminal conviction?

In this context we note the provision of the Victorian Guidelines:

In the State of Victoria, infringements are used to address the effect of minor
law breaking with minimum recourse to the machinery of the formal criminal
justice system and, as a result, often without the stigma associated with criminal
judicial processes, including that of having a criminal conviction.?"

207. Protection of the Environment Operations (Clean Air) Regulation 2010 (NSW) cl 16(1), Protection
of the Environment Operations (General) Regulation 2009 (NSW) sch 6.

208. Protection of the Environment Operations Act 1997 (NSW) s 120, Protection of the Environment
Operations (General) Regulation 2009 (NSW) sch 6.

209. Work Health and Safety Act 2011 (NSW) s 70(1)(c)(i); Work Health and Safety Regulation 2011
(NSW) sch 18(A).

210. The Shopfront Youth Legal Centre, Submission PN33, 2.
211. He Kaw Teh v The Queen (1985) 157 CLR 523.
212. Sweet v Parsley [1970] AC 132, 1; see He Kaw Teh v The Queen (1985) 157 CLR 523, 565.

213 Victoria Department of Justice, Attorney-General’s Guidelines to the Infringements Act 2006
(2006), 1 (emphasis added).
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In CP 10 we asked whether the requirement that an offence be of a regulatory
nature should be among the criteria considered for determining whether an offence
should be a penalty notice offence. If so, how should ‘regulatory offence’ be
defined??™

Submissions and consultations

There were few submissions on this question and they were divided. Each
recognised the problem of accurately defining ‘regulatory offence’®’® and each had
its own solution. NSW Maritime submitted that ‘regulatory offence’ should be given
a legislative definition.?'® It supported the use of a definiton based on an
observation of Justice Dawson in He Kaw Teh v The Queen:

Conduct prohibited by legislation which is of a regulatory nature is sometimes
said not to be criminal in any real sense, the prohibition being imposed in the
public interest rather than as a condemnation of individual behaviour.?"’

Both the NSW Food Authority?’® and Legal Aid*'® supported the use of the
‘regulatory offence’ concept as a criterion for the guidelines in determining if an
offence should be a penalty notice offence, and generally supporting the Canadian
Law Reform Commission’s definition.??°

Holroyd City Council however submitted that the ‘regulatory offence’ concept should
not be used because the term could ‘cause confusion when offences prescribed
under regulations to primary legislation are enforced’.?’ Shopfront also had
reservations about using the ‘regulatory offence’ concept as a criterion. It suggested
that the term would be difficult to apply in practice as a selection criterion when
penalty notice offences presently exist which go beyond ‘regulatory’ and are truly
considered criminal offences because of the disregard for public safety involved in
their commission, such as drink driving or dangerous driving.?%?

Commission’s conclusions

A clear and comprehensive definition of ‘regulatory offence’ is difficult to achieve.
Many penalty notice offences presently exist in NSW which clearly do not fit within
the somewhat hazy boundaries of a ‘regulatory offence’. We consider that the use
of a ‘regulatory offence’ criterion for determining whether an offence is a penalty
notice offence will potentially cause more confusion than clarity. Those offences that
are currently capable of being characterised as regulatory in nature would seem to

214. NSW Law Reform Commission, Penalty Notices, Consultation Paper 10 (2010) Question 3.9.

215. Legal Aid NSW, Submission PN11, 7; NSW Food Authority, Submission PN9, 2, 3-4; NSW
Maritime, Submission PN2, 5; Holroyd City Council, Submission PN10, 7; The Shopfront Youth
Legal Centre, Submission PN33, 4.

216. NSW Maritime, Submission PN2, 5.

217. He Kaw Teh v The Queen (1985) 157 CLR 523, 595.

218. NSW Food Authority, Submission PN9, 3-4.

219. Legal Aid NSW, Submission PN11, 7.

220. NSW Law Reform Commission, Penalty Notices, Consultation Paper 10 (2010) [3.54]-[3.57].
221. Holroyd City Council, Submission PN10, 7.

222. The Shopfront Youth Legal Centre, Submission PN33, 4.
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qualify for penalty notice treatment by reference to the other criteria considered in
this chapter.

Continuing offences

In CP 10 we asked whether multiple penalty notices should be issued in relation to
conduct amounting to a continuing offence. If not, how should the penalty notice
amount be determined for continuing offences??%*

The following provides an example of a continuing offence. It is an offence not to
comply with an order to demolish a building erected without development consent
for which the maximum (court imposed) penalty is a fine of $1,100,000 and
$110,000 every day the offence continues. This offence can be dealt with by a
penalty notice of $1500 for an individual, or $3000 for a corporation.?®* If an
inspector revisits a site with the illegal structure still standing day after day, can he
or she issue a new penalty notice for a continuing offence, attracting additional
penalty amounts?

Recognising the difficulties involved, some statutes have begun to prescribe when
an offence is a continuing offence, rather than leaving this assessment to the
discretion of the enforcement officer. In some cases, the relevant Act prescribes
penalty amounts that increase for each period (for example, for each week) during
which the offence continues. For example, different penalty notice amounts are
prescribed for the offence of failing to give the Fire Commissioner an annual fire
statement, ranging from $500 (up to a week overdue), to $2000 (four weeks or
subsequent weeks overdue).?®

Under another model, a maximum fine is prescribed for the first day of the offence
and for each day thereafter, while the breach continues, a separate fine is imposed
in addition to the initial fine. For example, having more than one cigarette vending
machine in contravention of s 12(2) of the Public Health (Tobacco) Act 2008 (NSW)
gives rise, under s 52(1)(b) of the Act, to a maximum penalty in respect of a
corporation of up to $22,000 for each day the offence continues, in addition to an
original penalty of up to $55,000.

Submissions and consultations

Most submissions responding to this question supported the availability of multiple
penalty notices for misconduct amounting to a continuing offence, so long as the
particular statute was clear on when an offence is a continuing offence for which
multiple penalty notices can be issued,?”® and so long as the statute provides details

223. NSW Law Reform Commission, Penalty Notices, Consultation Paper 10 (2010) Question 3.10.

224. Environmental Planning and Assessment Act 1979 (NSW) ss 121B(1) order No 2, 125(1),
126(1), Environmental Planning and Assessment Regulation 2000 (NSW) sch 5.

225. Environmental Planning and Assessment Act 1979 (NSW) s 125(2), Environmental Planning and
Assessment Regulation 2000 (NSW) cl 177(1), sch 5.

226. Legal Aid NSW, Submission PN11, 7; NSW Industry and Investment, Submission PN37, 3; NSW
Department of Planning, Submission PN7, 5; Holroyd City Council, Submission PN10, 7; NSW
Land and Property Management Authority, Submission PN 17, 5; Transport NSW, Submission
PN30, 2-3; Office of the State Revenue, State Debt Recovery Office, Submission PN41, 4.
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of the increasing amount.??” Statutory clarity on the nature and amount of multiple
penalty notices would help avoid confusion by the enforcement officer and penalty
notice recipient.??® The submissions suggested®® that such clarity should be
achieved in the drafting of the relevant Act, rather than the introduction of broad
guidelines that would not be sufficiently determinative of what amounts to a
continuing offence to be of any practical use.

The LPMA supported the availability and use of multiple penalty notices, because
this can assist to remove the commercial advantage that can be derived from a
continuing breach. It gave the example of the illegal mooring of boats to jetties for
successive days without payment of fees. A penalty notice should, it submitted, be
issued for every day at the same amount while this illegal act continues, as it
represents a daily loss of revenue for the issuer. If the penalty notice recipient
considers the collective amount is exorbitant, he or she always has the option of
electing to have the matter heard in court.?®® Holroyd City Council considered that
multiple penalty notices should be capable of issue in increasing amounts, strictly in
accordance with any regulations, where multiple contraventions cause a cumulative
harm.?®" It cited the example of an owner/driver of a heavy vehicle leaving that
vehicle on the side of the road in a built up area for weeks on end.?*

A few submissions had reservations about multiple penalty notices being available
for continuing offences.”®> NSW Maritime considered that if the original penalty
notice did not remedy the breach then a continuing offence, being of increased
seriousness, should be dealt with by a court.?* In general, the NSW Food Authority
supported a graded, or scaled, approach to enforcement, in which the severity of
the penalty escalates over the period that the breach is continued, rather than one
involving the issue of multiple penalty notices, which could potentially lead to
confusion, and administrative and resource burdens.?*

Commission’s conclusions

We agree that there may be circumstances where multiple penalty notices for a
continuing offence will be appropriate and that, in relation to some offences, this
could include escalating penalty notice amounts where the offence is ongoing.
However, we do not consider that this can be dealt with by way of a general rule. It
is more appropriate that specific provision be included in the legislation prescribing
the offence, where the nature of the offending, its consequences, and the measures
that are appropriate to deter or to ameliorate harm, can be considered.

227. Holroyd City Council, Submission PN10, 7.

228. Office of the State Revenue, State Debt Recovery Office, Submission PN41, 4. Legal Aid NSW,
Submission PN11, 7 said this assessment should not be left to an issuing officer.

229. NSW Department of Planning, Submission PN7, 5 specifically raised this point, while noting that
it would be difficult to set a penalty notice amount for continuing offences.

230. NSW Land and Property Management Authority, Submission PN17, 5.

231. Holroyd City Council, Submission PN10, 7-8.

232. Holroyd City Council, Submission PN10, 7.

233. NSW Maritime, Submission PN2, 6; NSW Food Authority, Submission PN9, 4.
234. NSW Maritime, Submission PN2, 6.

235. NSW Food Authority, Submission PN9, 4.
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However, we do consider that it could be useful for guidance to be provided to
agencies relating to the use of penalty notices in circumstances where a continuing
offence is prescribed. The proposed guidelines might usefully provide that, where a
continuing offence is prescribed:

» careful consideration should be given to whether or not it is appropriate for
multiple penalty notices to be issued and, if so, whether there should be an
escalating penalty for continuing breach, or whether continuing infringement
should instead be referred to a court

» relevant provisions should be unambiguous about when an offence is a
continuing offence for which multiple penalty notices can be issued, and

= relevant provisions should state clearly the increasing penalties that apply.

Recommendation 3.12

(1) The imposition of multiple penalties for continuing offences should be
dealt with in the legislation prescribing the offence.

(2) The proposed guidelines on penalty notice offences should provide
that continuing offences require that:

(a) careful consideration be given to whether it is appropriate for
multiple penalty notices to be issued and, if so, whether it is
appropriate that there be an escalation in the penalty for a
continuing breach, or whether continuing infringements should
instead be referred to a court

(b) relevant provisions state clearly when an offence is a continuing
offence for which multiple penalty notices can be issued

(c) relevant provisions state clearly the increasing penalties that
apply.
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Introduction
4.1 This chapter discusses whether, and if so what, overarching principles should guide

the process of setting penalty notice amounts, and their adjustment over time, to
ensure consistency and fairness across the penalty notice system in NSW. We also
examine two issues specifically referred to in the terms of reference: whether
current penalty amounts are commensurate with the objective seriousness of the
offences to which they relate; and the consistency of current penalty notice amounts
for the same or similar offences.
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4.2

43

4.4

4.5

4.6

Principles to guide the setting of penalty notice amounts

The present approach to setting penalty notice amounts is fragmented and penalty
notice amounts are inconsistent and arguably unfair. As explained in Consultation
Paper 10 (CP 10)," all government departments and other agencies propose
penalty notice amounts for offences arising under legislation within their sphere of
administration, with final approval being given by Parliament.?

The inconsistencies and unfairness described in this chapter are not necessarily the
product of any fault or neglect on the part of any particular agency. We note that
many of the issuing agencies that were consulted for this reference demonstrated
their meticulous attention to the penalty notice system for which they are
responsible, including to the setting of penalty amounts. They provided us with
details of regulatory regimes that take into account issues of fault, levels of harm,
the context of offending, changes in industry practice, and internal relativities
between offences.

The problem of inconsistency appears to have arisen because each department
independently establishes a regulatory regime for penalty notices. Approaches and
traditions also differ from one agency to another. Some agencies have a policy of
setting the amount as a percentage of the maximum fine applicable to the offence,’
but others take a different approach. A number of issuing agencies have developed
internal guidelines for the appropriate issue of penalty notices but those guidelines
may not contain a mechanism to be applied in proposing appropriate penalty notice
amounts.*

The expertise of issuing agencies is quite correctly of central importance when
setting appropriate penalty notice amounts. Nevertheless it may also be desirable
for an external and objective perspective to be brought to bear on this issue. Some
agencies do ensure such an external perspective, for example by conducting
consultations and analysing comparable offences.

Some agencies examine comparable levels in other Australian jurisdictions before
making recommendations to government on penalty notice amounts.® Further, in
limited cases, penalty notice amounts have been prescribed as part of the
development of a national scheme. For example, penalties under the Energy and
Utilities Administration Regulation 2006 (NSW) were fixed by reference to
Queensland and Victorian legislation then in force.® Inter-jurisdictional consistency
is desirable, and likely to become of increasing importance.’

1. NSW Law Reform Commission, Penalty Notices, Consultation Paper 10 (2010) ch 2.
2. Many penalty amounts are prescribed in regulations which may be approved by the Executive
Council.

3. NSW Office of Fair Trading, Preliminary Submission PPN13; NSW Department of Local
Government, Preliminary Submission PPN15; NSW Department of the Arts, Sport and
Recreation, Preliminary Submission PPN14.

4.,  NSW Law Reform Commission, Penalty Notices, Consultation Paper 10 (2010) [4.3].

5.  Such as the NSW Department of Planning (now known as the NSW Department of Planning and
Infrastructure). NSW Department of Planning, Preliminary Submission PPN11, 1.

6.  NSW Department of Water and Energy, Preliminary Submission PPN12, 2. In mid-2009 this
Department was abolished and two new agencies established. Currently, the NSW Office of
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No concerted attempt has so far been made in NSW to coordinate penalty notice
amounts or to systematise the way amounts are set. There are currently no
overarching principles or guidelines regulating and balancing penalty notice
amounts. The Sentencing Council has observed that this has led ‘to considerable
differences between offences which do not seem to be justified by the differences in
their objective seriousness’.?

Inconsistencies can be seen to exist with regard to penalty notice amounts for the
same or similar offences, depending on which authority issues the penalty notice.
The penalty notice amounts for many offences committed on public transport are
not consistent across the different transport services administered by the Rail
Corporation NSW (RailCorp), the State Transit Authority of NSW, and Sydney
Ferries, among others. For example, spitting, littering and fare evasion on trains will
result in higher penalty notice amounts than those that apply when such offences
are committed on buses and ferries.? Placing feet up on the seat on a train will
result in a fower penalty notice amount than applies when the offence is committed
on buses and ferries."® Furthermore, penalty notice amounts for fare evasion on
trains differentiate between adults ($200) and juveniles ($50), although no
distinction is made for the same offence on buses and ferries."" Conversely, the
offence of smoking on buses and ferries distinguishes between passengers ($300)
and bus drivers and ferry masters ($200), yet the same offence on trains makes no
such distinction.

Even if some disparities in penalty notice amounts can be justified by reference to
unidentified special circumstances applicable to each form of transport, not all
disparities would appear to fall into this category. Take the example of a person
guilty of ‘offensive language’. A penalty notice issued for this offence by a Transit
Officer under the Rail Safety (Offences) Regulation 2008 (NSW) attracts a penalty
of $400." If, however, the penalty notice is issued by the police under the criminal
infringement notices scheme, the maximum penalty is $200."

Water is part of the Department of Primary Industries, NSW Department of Trade and
Investment, Regional Infrastructure and Services (NSW Trade and Investment). Energy
responsibilities are currently with the Division of Resources and Energy, NSW Trade and
Investment.

7.  Australian Law Reform Commission, Principled Regulation: Federal Civil and Administrative
Penalties in Australia, Report 95 (2002) [12.48] Recommendation 12-8.

8.  NSW Sentencing Council, The Effectiveness of Fines as a Sentencing Option: Court-Imposed
Fines and Penalty Notices, Interim Report (2006) [3.20].

9.  Rail Safety (Offences) Regulation 2008 (NSW) cls 4(1), 57(2) ($200 for adults, $50 under 18
years), cl 12(1)(c) ($400), cl 37(1)(a) ($200), sch 1 pt 3; Passenger Transport Regulation 2007
(NSW) cl 74(1) ($100), cl 49(e) ($300), cl 57(a) ($150), sch 3 pt 2. See NSW Law Reform
Commission, Penalty Notices, Consultation Paper 10 (2010) Table 4.4.

10. Rail Safety (Offences) Regulation 2008 (NSW) cl 12(2) ($100), sch 1 pt 3; Passenger Transport
Regulation 2007 (NSW) cl 49(d) ($300), sch 3 pt 2.

11. Rail Safety (Offences) Regulation 2008 (NSW) cls 4(1), 57(2), sch 1 pt 3; Passenger Transport
Regulation 2007 (NSW) cl 74(1), sch 3 pt 2.

12. Rail Safety (Offences) Regulation 2008 (NSW) cl 14(1), sch 1 pt 3; Passenger Transport
Regulation 2007 (NSW) cls 50, 36(1)(a), 215, sch 3 pt 2.

13. Rail Safety (Offences) Regulation 2008 (NSW) cl 12(1)(a), sch 1.

14.  Summary Offences Act 1988 (NSW) s 4(1); Criminal Procedure Act 1986 (NSW) ss 336-337;
Criminal Procedure Regulation 2010 (NSW) cl 106, sch 3.
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4.10

4.11

4.12

4.13

4.14

Penalty notice amounts for a whole range of offences committed in parks differ
depending on the park in which the offence is committed. For example, it is less
expensive to commit the offences of littering, offensive language or behaviour, or
camping in the Royal Botanic Gardens in the centre of Sydney, than in more remote
National Parks."” Sometimes disparities have been justified by special
considerations relating to a particular location or activity. For example, the relatively
harsh penalty for removing plants from Centennial Park compared with that
applicable to similar conduct in other parklands'® has been justified by reference to
the special heritage aspects of Centennial Park."” However, most inconsistencies
appear to have no discernable justification.

Some industry statutes that make provision for similar offences sharing similar
objectives give rise to different penalty notice amounts. For example, operating
without a licence or registration attracts a penalty of $500 under the Veterinary
Practice Act 2003 (NSW), whereas the penalty is $5500 under the Motor Dealer’s
Act 1974 (NSW)."®

Some penalty notice amounts do not seem to be proportional to the nature and
seriousness of the offence. For example, a minor public transport offence, such as
offensive language or spitting on a railway platform attracts a penalty of $400,"
whereas the public safety offence of driving through a red light or tailgating attracts
the lower amount of $353.%

Apart from the inconsistencies identified above, which represent only a selection of
those that we have observed, penalty notice amounts are, in almost all cases, less
than the maximum fine that could be imposed for the offence by a court. However,
while the maximum fine that a court can impose is almost always expressed in
multiples of penalty units, the amount payable upon issue of a penalty notice is
almost always expressed as a fixed-dollar amount. This means that the penalty
notice amounts do not automatically increase when the penalty unit sum (for the
maximum fine) is increased. Increases to penalty notice amounts will only be made,
therefore, when the provisions are reviewed by the agency responsible for the
administration of the relevant legislation.

Further, there is no cross-government review mechanism for adding or removing
penalty notice offences or for altering penalty notice amounts. This may be a

15. National Parks and Wildlife Regulation 2009 (NSW) cls 10, 11(1)(a)-(c), 13(1), sch 2; Royal
Botanic Gardens and Domain Trust Regulation 2008 (NSW) cls 7(1), 8(1)(c), 15, sch 1.

16. $500 under the Centennial Park and Moore Park Trust Regulation 2009 (NSW) cl 16(b),
compared with $150 under Parramatta Park Trust Regulation 2007 (NSW) cl 15(b), $165 under
Sydney Cricket Ground and Sydney Football Stadium By-law 2009 (NSW) cl 12(1)(g), and $200
under Sydney Olympic Park Authority Regulation 2007 (NSW) cl 4(f).

17. Legislation Review Committee, Parliament of NSW, Legislation Review Digest, No 1 of 2006, 27
February 2006, 50.

18. Veterinary Practice Act 2003 (NSW) ss 9(1), 12, 13(1), 14(1), Veterinary Practice Regulation
2006 (NSW) sch 3; Motor Dealers Act 1974 (NSW) s 9, Motor Dealers Regulation 2010 (NSW)
sch 2.

19. Rail Safety (Offences) Regulation 2008 (NSW) cl 12(1), sch 1.

20. Except a motor vehicle proceeding through a red traffic light in a school zone (which is a higher
amount of $441) or a toll booth (which is a lower amount of $147): Road Rules 2008 (NSW)
r 59(1), r 126, Road Transport (General) Regulation 2005 (NSW) s 170, sch 3.
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problem, for example, where they have become irrelevant or outmoded as a
compliance tool.?!

The dynamics described above have led inevitably to unfairness for individuals and
groups, especially vulnerable people. Without a whole-of-government mechanism
for review, external scrutiny of the individual issuing agencies is reduced, with the
potential, as the Sentencing Council warned several years ago, ‘for the
development of discriminatory, unfair and negligent or corrupt practices, particularly
where net widening is occurring’.?? Discrimination can also potentially arise from the
strict liability nature of most penalty notice offences, which do not allow tailoring of
penalties to the objective seriousness of the particular offence and to the personal
circumstances of the penalty notice recipient, including his or her capacity to pay.?®
Ensuring that the penalty notice amount is set at the right level is therefore of
particular importance — indeed it is more important than it is for court-imposed fines
where judicial scrutiny and discretion are exercised.

As discussed in Chapter 1, public respect for the legal system, and ultimately public
compliance with the law, depends on a number of factors, one of which is its
perceived fairness. In this context, it is important to remember that significantly
more residents of NSW will have contact with the legal system by way of penalty
notices than will appear in court. It is particularly important, therefore, that the
penalty notice system, which is a large and expanding part of our criminal justice
system, is understood by the public to be fair and consistent. Public confidence in
the penalty notice system requires comprehensible and transparent rules and
procedures that produce fair and consistent penalty notice amounts.

The issue that arises in this chapter is whether there should be overarching
principles that could be applied to the setting of penalty notice amounts that would
assist in creating a system of penalty notices in NSW that is transparently
consistent, and fair.

In CP 10, we asked the preliminary question of whether principles should be
established to guide the setting of penalty notice amounts and their adjustment over
time.?*

Submissions and consultations

It is not surprising, given the matters discussed above, that submissions and
consultations strongly supported general principles being established to oversee the
setting of penalty notice amounts and their adjustment over time.?® Stakeholders

21. See also NSW Sentencing Council, The Effectiveness of Fines as a Sentencing Option: Court-
Imposed Fines and Penalty Notices, Interim Report (2006) x-xi.

22. NSW Sentencing Council, The Effectiveness of Fines as a Sentencing Option: Court-Imposed
Fines and Penalty Notices, Interim Report (2006) x.

23. NSW Sentencing Council, The Effectiveness of Fines as a Sentencing Option: Court-Imposed
Fines and Penalty Notices, Interim Report (2006) xi.

24. NSW Law Reform Commission, Penalty Notices, Consultation Paper 10 (2010) Question 4.1.

25. NSW Maritime, Submission PN2, 6; NSW Department of Planning, Submission PN7, 2, 5; NSW
Food Authority, Submission PN9, 4; Holroyd City Council, Submission PN10, 8; Legal Aid NSW,
Submission PN11, 8; UnitingCare Burnside, Submission PN12, 4; Local Government and Shires
Associations of NSW, Submission PN16, 2; NSW Land and Property Management Authority,
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4.21

4.22

agreed that co-ordinating and standardising penalty notice amounts through such
principles would ensure the entire penalty notice system is integrated, consistent
across legislation, and more predictable and transparent in setting and adjusting
amounts than at present. However, several submissions cautioned that the
principles must be sufficiently flexible to respond to the vast range of legislation that
now utilises penalty notices.?

Commission’s conclusions

The setting of penalty notice amounts has so far proceeded in an ad hoc manner
without systematic guiding principles. This uncoordinated approach has resulted in
much inconsistency across the penalty notice system. Although we were impressed
by the attention given by a number of government agencies to setting penalty notice
amounts, we are satisfied that there is a need for a more principled and, in
particular, a more co-ordinated, statewide approach.

We consider that overarching principles should be created and applied to guide the
setting of penalty notice amounts and their adjustment over time. In this regard we
are persuaded in particular by the need to maintain public confidence in, and
respect for, the penalty notice system, and for the justice system as a whole.

However consistency and fairness should not mean rigidity and inability to respond
to context. The knowledge and expertise of regulating agencies of the contexts in
which offences take place is important. There should be a balance between
ensuring consistency in setting and adjusting penalty notice amounts, and reserving
to individual agencies the capacity to respond appropriately to the offences under
their administration. To take one example, above we noted that operating without a
licence or registration is $500 under the Veterinary Practice Act 2003 (NSW),
whereas it is $5500 under the Motor Dealers Act 1974 (NSW).2” We were told in
consultation that the justification for the high penalty imposed on unlicensed motor
dealers was to deprive the penalty notice recipient of the profits of the sale of the
vehicle. Otherwise unscrupulous dealers might sell potentially unsafe vehicles and

Submission PN17, 5; NSW Department of Environment, Climate Change and Water, Submission
PN22, 6; NSW Department of Local Government, Submission PN23, 2; NSW Ombudsman,
Submission PN25, 5; lllawarra Legal Centre, Submission PN27, 6; Homeless Persons’ Legal
Service, Public Interest Advocacy Centre Ltd, Submission PN28, 11-12; NSW Young Lawyers,
Criminal Law Committee, Submission PN29, 2; Transport NSW, Submission PN30, 1-2; The Law
Society of NSW, Submission PN31, 4; The Shopfront Youth Legal Centre, Submission PN33, 5;
NSW Department of Community Services, Submission PN36, 2; NSW Industry and Investment,
Submission PN37, 1, 3; NSW Office of State Revenue, State Debt Recovery Office, Submission
PN41, 5; People with a Mental Health and Cognitive Impairment Roundtable Meeting,
Consultation PN6, Sydney NSW, 27 January 2011; Vulnerable People Roundtable Meeting,
Consultation PN11, Sydney NSW, 10 February 2011; Young People Roundtable Meeting,
Consultation PN13, Sydney NSW, 14 February 2011; Issuing Agencies Roundtable Meeting,
Consultation PN25, Sydney NSW, 24 March 2011; Local Government Roundtable Meeting,
Consultation PN26, Sydney NSW, 30 March 2011.

26. Transport NSW, Submission PN30, 2; NSW Industry and Investment, Submission PN37, 3; NSW
Department of Local Government, Submission PN23, 2; NSW Department of Environment,
Climate Change and Water, Submission PN22, 6.

27. Veterinary Practice Act 2003 (NSW) ss 9(1), 12, 13(1), 14(1), Veterinary Practice Regulation
2006 (NSW) sch 3; Motor Dealers Act 1974 (NSW) s 9, Motor Dealers Regulation 2010 (NSW)
sch 2.
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accept the risk of a penalty as a cost of business: in which event the penalty would
have no deterrent effect.

We therefore recommend the creation of guidelines governing the setting of penalty
notice amounts. The nature and content of these guidelines is considered in the rest
of this chapter. It is important to note at this juncture that, as with the guidelines
proposed in Chapter 3, what is envisaged are principles that will allow flexibility and
responsiveness to context, not a formula that must be followed rigidly. The
institutional arrangements for setting these guidelines and applying them is
considered in Chapter 18.

Recommendation 4.1

The Government should adopt guidelines regulating the setting of
penalty notice offences and their adjustment over time.

Guidelines for NSW

Other jurisdictions, in particular, Victoria,”® South Australia®® and New Zealand®
have developed guiding principles for setting penalty notice amounts to ensure
consistency and fairness across government agencies. In CP 10 we describe these
guiding principles,®' and use them as a template to suggest guidelines that might be
useful in NSW.

We outlined the following options:*?

(1) Maximum amount: The penalty notice amount should not exceed a specified
maximum amount that applies to all penalty notice offences, except where it can
be demonstrated that the particular offence requires a higher penalty for
deterrence purposes.

(2) Deterrence and court diversion: The level of penalty should be set at an
amount that would deter offending but still be considerably lower than a person
would receive if he or she elected to go to court to deal with the matter. This
principle of setting an amount balanced to encourage payment of the penalty
rather than going to court could be implemented by prescribing that:

(a) as a general rule, a penalty notice amount should not exceed a certain
percentage of the maximum fine

28. Victoria Department of Justice, Attorney-General’s Guidelines to the Infringements Act 2006
(2006) 12.

29. Expiation of Offences Act 1996 (SA) s 5(3)(b) prescribes that if the maximum fine is expressed in
a dollar amount, the expiation fee should not exceed $315 or 25% of the maximum fine,
whichever is the lesser amount.

30. New Zealand Ministry of Justice, Infringement Guidelines (2008).
31. NSW Law Reform Commission, Penalty Notices, Consultation Paper 10 (2010) [4.8]-[4.13].
32. NSW Law Reform Commission, Penalty Notices, Consultation Paper 10 (2010) [4.14].
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(b) a penalty notice amount should be lower than the average of any related
fines previously imposed by the courts for the same or a similar offence, if
such information is available.

(3) Proportionality: In setting the penalty notice amount, consideration should be
given to the proportionality of the amount to the nature and seriousness of the
offence, including the harms sought to be prevented.

(4) Consistency: In setting the penalty notice amount consideration should be
given to whether the amount is consistent with the amounts for other
comparable penalty notice offences.

(5) Corporations: For offences that can be committed by both natural and
corporate persons, the penalty notice amounts for corporations should be set
higher than those for natural persons.

We then sought submissions and engaged in consultations on whether some, or all,
of these principles should be adopted in NSW, and invited any suggestions as to
how they might work in practice. We also asked whether there are other principles
that should be adopted.

Proportionality of amount to the nature and seriousness of the offence

In CP 10 we asked whether a principle should be established that agencies, when
setting a penalty notice amount, must consider the proportionality of any amount to
the nature and seriousness of the offence, including the harms to be prevented.*®

Both fairness and public confidence in the penalty notice system are jeopardised if
proportionality between the penalty notice amount and the offence is not sustained.
The Victorian Guidelines recognised this link and expressly identified the need for
proportionality, stating: ‘maintenance of proportionality between the relatively minor,
clear-cut nature of infringement offences and the penalty they attract reinforces a
sense of fairness in the system’.>* Our terms of reference likewise recognise the
value of a proportional balance between the amount and offence, when they
expressly asked us to examine ‘whether current penalty amounts are

commensurate with the objective seriousness of the offences to which they relate’.

On any reasonable view, penalty notice amounts ought to be determined by
reference to the nature of the act constituting the offence, its prevalence, its
seriousness in terms of the potential harm it might cause, and the moral culpability
of a penalty notice recipient. For example, in CP 10 the NSW Department of
Environment and Climate Change® noted that the seriousness and nature of the
offence was identified as the ‘primary policy consideration’ in fixing the penalty

33. NSW Law Reform Commission, Penalty Notices, Consultation Paper 10 (2010) Question 4.6.

34. Victoria Department of Justice, Attorney-General’s Guidelines to the Infringements Act 2006
(2006) Annexure A, 10.

35. Later known as the NSW Department of Environment, Climate Change and Water. However, in
April 2011 most of the functions of the Department of Environment, Climate Change and Water
were transferred to the new Office of Environment and Heritage (a division of the NSW
Department of Premier and Cabinet). The Office of Water is now part of the Department of
Primary Industries, NSW Trade and Investment.
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notice amount.*® An application of this principle is seen in two offences administered

by the department: driving into a park without a valid entry pass attracts a penalty of
$100;* whereas, using land as a waste facility without lawful authority attracts a
penalty of $5,000 for corporations.®

However, in some cases, penalty notice amounts do not seem to reflect the
seriousness of an offence viewed by reference to these factors. In CP 10 and in
following submissions and consultations, a number of government and non-
government agencies provided examples of penalty notice amounts that appear
disproportionate to the seriousness of the offence. UnitingCare Burnside noted that
penalty notice amounts for offences that do not involve a significant harm to the self
or others are often similar to penalty notice amounts for harmful behaviours. It gave
the example of the penalty notice amount for travelling on a train without a ticket,
which is similar in amount to the potentially harmful offence of speeding.*

In a similar vein, in one of our recent consultations it was observed that if someone
is caught smoking a tobacco cigarette on a railway platform he or she would be a
given an on-the-spot penalty notice of $300 by a RailCorp Transit Officer.*® On the
other hand, if caught by police smoking cannabis on the street next to the railway
station, that person may receive a police caution.*’

Likewise, the Homeless Persons’ Legal Service (HPLS) expressed concern about
the disparity in the size of penalties imposed for different offences, and the
comparative unfairness among different penalty notice systems.*? In a submission
to CP 10, the HPLS provided a table of discrepancies between rail offences and
road safety offences by way of example. It submitted that:

The absurdity of treating rail offences as being more serious than many road
safety offences, as reflected in the penalty amounts, is compounded by the fact
that homeless and other vulnerable people are more likely to receive penalty
notices for rail offences, but have less capacity to pay.43

However, in some cases, penalty notice amounts need to be high in circumstances
where the ‘disincentive effect’ of a penalty notice amount may be minimal due to ‘a
potentially significant financial benefit from the illegal behaviour.** This reflects the

view that a penalty notice amount must exceed the benefits the recipient derives

36. NSW Law Reform Commission, Penalty Notices, Consultation Paper 10 (2010) [4.43]; NSW
Department of Environment and Climate Change, Preliminary Submission PPN2, 2.

37. National Parks and Wildlife Regulation 2009 (NSW) cl 7(1)(c), sch 2.

38. Protection of the Environment Operations Act 1997 (NSW) s 144(1), Protection of the
Environment Operations (General) Regulation 2009 (NSW) cls 80, 82, sch 6.

39. UnitingCare Burnside Submission PN12, 4.

40. NSW Transport CityRail, Fines
<http://www.cityrail.info/travelling_with/conditions_of _travel/fines>.

41. The Cannabis Cautioning Scheme commenced in April 2000. Cautions provide telephone
numbers for the Alcohol and Drug Information Service (ADIS): NSW Police Force, Cannabis
Cautioning Scheme
<http://www.police.nsw.gov.au/community_issues/drugs/cannabis_cautioning_scheme>.

42. Homeless Persons’ Legal Service, Public Interest Advocacy Centre Ltd, Submission PN28, 11-
12.

43. Homeless Persons’ Legal Service, Public Interest Advocacy Centre Ltd, Submission PN28, 12.
44. NSW Department of Water and Energy, Preliminary Submission PPN12, 1.
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from the illegal activity.*® In this context, in a preliminary submission the NSW Office
of Fair Trading expressed concern that some of the penalty notice amounts in the
legislation it administers are not commensurate with the objective seriousness of
the offence, not as being excessive, but as being too low to deter the offending
behaviour.* It argued that penalty notice amounts presently exist that may not be
substantial enough to deter the offending conduct because the profits to be made
from the contravention of the legislation outweigh the penalty. It cited the following
two examples:

= false representation to a seller or buyer of real estate, which attracts a penalty of
$2200 even though a substantial sales commission may result from the false
representation

» unlicensed motor dealing, for which the penalty notice amount is $5500 but
substantial profits can be made from such a business.*’

Submissions and consultations

Submissions and consultations overwhelmingly supported the creation of a formal
principle that, in setting penalty notice amounts, consideration should be given to
the proportionality of the amount to the nature and seriousness of the offence,
including the harms sought to be prevented.”® One submission observed that the
potential seriousness of the harm or danger should be the primary policy
consideration in determining any penalty amount.*® Another agreed, stating ‘it is a
fundamental principle of criminal law that a penalty should be proportionate to the
severity of the offence, and that there should be parity in penalty between offences
of similar criminality’.®® Another cautioned that the absence of proportionality
between the penalty amount and the seriousness of offence encourages public
disrespect for the law.®"

Other stakeholders refined this general approach adding that, to be effective, a
penalty notice amount must reflect the objective seriousness of the offence and the
comparative seriousness of any range of proposed offences.** Scope for different

45. G Rusche and O Kirchheimer, Punishment and Social Structure (1968) 169.

46. NSW Office of Fair Trading, Preliminary Submission PPN13, 3. Now known as NSW Fair
Trading.

47. NSW Office of Fair Trading, Preliminary Submission PPN13, 3.

48. NSW Maritime, Submission PN2, 6, 8; Sydney Olympic Park Authority, Submission PN6, 1; NSW
Department of Planning, Submission PN7, 2, 6; Holroyd City Council, Submission PN10, 10;
Legal Aid NSW, Submission PN11, 9; NSW Young Lawyers, Criminal Law Committee,
Submission PN29, 3; Uniting Care Burnside, Submission PN12, 4; Local Government and Shires
Associations of NSW, Submission PN16, 1; NSW Land and Property Management Authority,
Submission PN17, 7; NSW Department of Environment, Climate Change and Water, Submission
PN22, 7; lllawarra Legal Centre, Submission PN27, 7; Homeless Persons’ Legal Service, Public
Interest Advocacy Centre Ltd, Submission PN28, 11-12; Transport NSW, Submission PN30, 2;
The Law Society of NSW, Submission PN31, 5; The Shopfront Youth Legal Centre, Submission
PN33, 7; NSW Department of Community Services, Submission PN36, 2; NSW Industry and
Investment, Submission PN37, 4; NSW Police Portfolio, Submission PN44, 2; People with a
Mental Health and Cognitive Impairment Roundtable Meeting, Consultation PN6, Sydney NSW,
27 January 2011.

49. NSW Land and Property Management Authority, Submission PN17, 7.
50. The Shopfront Youth Legal Centre, Submission PN33, 7.

51. lllawarra Legal Centre, Submission PN27, 7.

52. NSW Police Portfolio, Submission PN44, 2.
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penalty amounts should be available to reflect the different level of risk of actual or
potential harm for the same or a similar offence committed in different places and
times.>® For example, an offence committed in the city on a normal working day may
have a less harmful consequence than the same offence committed during a major
international sporting event at Sydney Olympic Park.*

NSW Maritime®® explained that it currently applies this proposed principle to the
maritime legislation by a standardised five-tier penalty notice system rated
objectively from least serious to most serious offences. In addition, as the safety
regulator for vessels, it also has an administrative policy of dividing offences into
categories: ‘Safety, Environmental and Non-Safety’, with the latter objectively less
serious than the former two. As such, NSW Maritime has traditionally allocated
lower penalty notice amounts to ‘non safety’ related offences (for example, failure to
affix a registration label, $100) as opposed to offences that have more serious
safety or environmental consequences (for example, creating a wash in a no-wash
zone, $500).%

However, although The Law Society of NSW (Law Society) agreed with a principle
that consideration should be given to the proportionality of the amount of the penalty
to the nature and seriousness of the offence, it added a qualification in relation to
vulnerable people:

The harm sought to be prevented through the penalty notice should be
considered against the broader harm that the policing and penalising of
disadvantaged and marginalised groups can have in increasing their social
exclusion, financial disadvantage and stress.”’

The HPLS, also being concerned about the unfair impact of penalty notice amounts
on vulnerable people, recommended a ‘points system’ to determine the comparative
seriousness of penalty notice offences.’®

Commission’s conclusions

We support the creation of a principle that government agencies, when setting a
penalty notice amount, should consider the proportionality of any amount to the
nature and seriousness of the offence, including the harms to be prevented. This
principle is fundamental to the setting of penalties in the criminal justice system and
it would be remarkable if it did not also apply to penalty notice offences. Both
fairness and public confidence in the penalty notice system are jeopardised if
proportionality between the penalty notice amount and the nature and seriousness
of the offence is not sustained.

53. Sydney Olympic Park Authority, Submission PN6, 1.

54. Sydney Olympic Park Authority, Submission PN6, 1.

55. As of 1 November 2011, the Roads and Traffic Authority and the Maritime Authority were
amalgamated into a single joint agency under s 46 of the Transport Administration Act
1988 (NSW) called Roads and Maritime Services.

56. NSW Maritime, Submission PN2, 6, 8.

57. The Law Society of NSW, Submission PN31, 5.

58. Homeless Persons’ Legal Service, Public Interest Advocacy Centre Ltd, Submission PN28, 12-
13. The NSW Food Authority, Submission PN9, 6 similarly believed that no principle should be
entertained unless a clear and transparent mechanism was created through which the nature
and seriousness of the offence was accounted for within the penalty notice system.
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There was strong support from submissions for this approach, including for the
reason that it is the approach already adopted by some regulators when setting
penalty notice amounts. Submissions also demonstrated that failure to comply with
this principle is a significant cause of criticism of the penalty notice system.
However, it is notable that the examples provided do not necessarily involve
inconsistencies in the penalty notice system of any one regulator; rather they reveal
inconsistencies between different agencies. This provides further support to the
idea that providing for consistency across the penalty notice system is an important
next step.

However, in drawing attention through this principle to the centrality of the harm
caused by offending, we also recognise the point made by Law Society that harm
may be caused to disadvantaged and marginalised groups through the issuing of
penalty notices.”® These important issues are dealt with in detail in Part Four of this
report.

Recommendation 4.2

The proposed guidelines on penalty notice amounts should provide that
the penalty notice amount should reflect the nature and seriousness of
the offence.

Consistency in amounts for comparable offences

As discussed in Chapter 1, together with fairness, proportionality and transparency,
a cornerstone of a best practice regulatory system is consistency.?® Consistency in
penalty notice amounts assists fairer outcomes for penalty notice recipients and, by
doing so, encourages public support and respect for the penalty notice system. The
Victorian Guidelines emphasise the important link between the worth of
‘consistency’ and public respect for the law:

Consistency of approach is crucial to retaining public understanding of,
confidence in, and compliance with, the penalty enforcement system. o

Our terms of reference highlight the centrality of consistency to the penalty notice
system, directing us to have particular regard to ‘the consistency of current penalty
notice amounts for the same or similar offences’. In CP 10, we discovered
numerous instances of apparent inconsistencies in penalty notice amounts for
comparable offences in areas extending from offensive language or behaviour,
public transport offences, parkland offences, to industry offences.

Penalty notice amounts for offensive language or behaviour currently range from
$100 to $400 depending on the location in which the offence is committed. For
example, the penalty is $100 in Parramatta Park Trust land,®? whereas, on a public

59. The Law Society of NSW, Submission PN31, 5.
60. Chapter 1[1.35], [1.65].

61. Victoria Department of Justice, Attorney-General’s Guidelines to the Infringements Act 2006
(2006) Annexure A, 10.

62. Parramatta Park Trust Regulation 2007 (NSW) cl 23(1)(b)-(c), sch 1.
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passenger vehicle, such as a bus or a ferry, the penalty is $300% and, on any train
or railway area, the penalty is $400.%* Examples of penalty notice amounts for many
offences committed on public transport that are not consistent across the different
transport services were provided in CP 10.%°

Penalty notice amounts for a whole range of offences committed in parks differ
depending on the park in which the offence is committed. For example, with respect
to offences committed in the six parklands illustrated in CP 10,%® penalty notice
amounts for offensive language or behaviour vary from $100 to $300 depending on
the park in which the offence is committed.?” In one park, however, offensive
language or behaviour does not constitute a park-specific offence at all.®* Some
disparities in penalty notice amounts have been justified by special considerations
relating to a particular location or activity. A minor offence, such as bathing in a lake
or pond, that has a relatively low penalty ($75-$95) in other parklands, has a penalty
of $200 in Sydney Olympic Park, which appears unreasonable by comparison.®® A
consistent approach to determining penalty notice amounts for offences within and
between parklands may need to be developed.

Inconsistencies between penalty notice amounts in various industry statutes for
similar types of offences may sometimes be justified by differing circumstances,
imperatives and objectives. However, this is not always the case. Many industry
statutes for offences that share similar public safety objectives give rise to different
penalty notice amounts without an obvious reason.” For example, carrying on a
business without a licence in the tow truck industry incurs a penalty notice amount
of $2200,”" whereas the same type of offence in the security industry incurs a
penalty notice amount of $5500.”% Alternatively, threats and intimidation against
Forestry Commission officers in the discharge of their legislative duties incurs a
penalty notice amount of $500;® whereas threats and intimidation against any
person in order to prevent compliance with tow truck industry legislation attracts a
penalty notice amount of $2200.”* An individual handling explosives or pesticides in
such a way as to cause harm to another or damage to property incurs a penalty

63. Passenger Transport Regulation 2007 (NSW) cl 49(a)-(b), sch 3 pt 2.
64. Rail Safety (Offences) Regulation 2008 (NSW) cl 12(1)(a)-(b), sch 1 pt 3.
65. NSW Law Reform Commission, Penalty Notices, Consultation Paper 10 (2010) Table 4.4.

66. Being: National Parks, Parramatta Park, Centennial Park/Moore Park, Western Sydney
Parkland, Sydney Olympic Park and Royal Botanic Gardens: NSW Law Reform Commission,
Penalty Notices, Consultation Paper 10 (2010) Table 4.5.

67. See NSW Law Reform Commission, Penalty Notices, Consultation Paper 10 (2010) Table 4.4. In
particular, National Parks and Wildlife Regulation 2009 (NSW) cl 13(1), sch 2 ($300) and
Parramatta Park Trust Regulation 2007 (NSW) cl 23(b), sch 1 ($100).

68. There is no similar offence for offensive language or behaviour under the Western Sydney
Parklands Regulation 2007 (NSW).

69. See NSW Law Reform Commission, Penalty Notices, Consultation Paper 10 (2010) Table 4.5:
Parramatta Park Trust Regulation 2007 (NSW) cl 17(d), sch 1; Centennial Park and Moore Park
Trust Regulation 2009 (NSW) cl 18(b), sch 1; Sydney Olympic Park Authority Regulation 2007
(NSW) cl 4(s), sch 1; Royal Botanic Gardens and Domain Trust Regulation 2008 (NSW) cl 10(i),
sch 1.

70. NSW Law Reform Commission, Penalty Notices, Consultation Paper 10 (2010) Tables 4.6-4.10.
71.  Tow Truck Industry Act 1998 (NSW) s 15, Tow Truck Industry Regulation 2008 (NSW) sch 1.
72. Security Industry Act 1997 (NSW) s 7(2), Security Industry Regulation 2007 (NSW) sch 2.

73. Forestry Act 1916 (NSW) s 44(1)(a), Forestry Regulation 2009 (NSW) sch 3.

74. Tow Truck Industry Act 1998 (NSW) s 64(2), Tow Truck Industry Regulation 2008 (NSW) sch 1.
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notice amount of $1000 under the Explosives Act 2003 (NSW)"® and $400 under the
Pesticides Act 1999 (NSW) respectively.’

In CP 10 we asked whether there should be a principle that, in setting a penalty
notice amount, consideration should be given to whether the amount is consistent
with the amounts for other comparable penalty notice offences.”

Submissions and consultations

Submissions were decisively in favour of a guiding principle that, when setting a
penalty notice amount, consideration should be given to whether the amount is
consistent with the amounts for other comparable penalty notice offences.”® The
HPLS highlighted the problem of the lack of overall consistency and coherence in
the penalty notice system as underlying many of the issues examined in CP 10.7° It
commented that providing legal assistance to people with multiple penalty notices is
made more challenging by the lack of consistency between them.®’ The NSW Land
and Property Management Authority®’ (LPMA) commented that a ‘fragmented
approach [exists] in the way separate agencies develop legislative proposals for
new infringement notices’ and that ‘inconsistencies exist’.?? The LPMA believed the
inconsistencies in the amount of penalty notices are because each agency and its
minister largely determine the penalty notice offence and its amount applying to
their particular legislation.®® As many have observed, the penalty amount for an
offence committed on one mode of public transport should be the same as the
penalty amount for the same offence committed on another mode of public
transport.®*

It was also submitted that the adoption of principles would:
= ensure that a new penalty notice structure is internally consistent®

= reduce confusion and demonstrate fairness in the penalty notice system®

75. Explosives Act 2003 (NSW) s 8(1), Explosives Regulation 2005 (NSW) sch 2. .
76. Pesticides Act 1999 (NSW) ss 10(1), 11(1), Pesticides Regulation 2009 (NSW) sch 2.
77. NSW Law Reform Commission, Penalty Notices, Consultation Paper 10 (2010) Question 4.7.

78. NSW Maritime, Submission PN2, 8; NSW Department of Planning, Submission PN7, 2, 6; NSW
Food Authority, Submission PN9, 6; Holroyd City Council, Submission PN10, 10; Legal Aid
NSW, Submission PN11, 9; NSW Land and Property Management Authority, Submission PN17,
7; llawarra Legal Centre, Submission PN27, 7; NSW Young Lawyers, Criminal Law Committee,
Submission PN29, 3; UnitingCare Burnside, Submission PN12, 4; The Law Society of NSW,
Submission PN31, 5; The Shopfront Youth Legal Centre, Submission PN33, 7; NSW Department
of Community Services, Submission PN36, 2; NSW Office of State Revenue, State Debt
Recovery Office, Submission PN41, 4.

79. Homeless Persons’ Legal Service; Public Interest Advocacy Centre Ltd, Submission PN28, 9,
11-12, 18.

80. Homeless Persons’ Legal Service; Public Interest Advocacy Centre Ltd, Submission PN28, 18.

81. The NSW Land and Property Management Authority was abolished under a 2011 restructure. Its
former business divisions have been relocated in new departments.

82. NSW Land and Property Management Authority, Submission PN17, 1.

83. NSW Land and Property Management Authority, Submission PN17, 1.

84. NSW Office of State Revenue, State Debt Recovery Office, Submission PN41, 4.
85. UnitingCare Burnside, Submission PN12, 4.

86. lllawarra Legal Centre, Submission PN27, 7.
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= increase public respect for and compliance with the law®’

= ensure that the punishment is commensurate with the seriousness of the
offence across government agencies.®

However, one submission commented that despite the validity of this principle, in
practice it might be hard to find comparable offences across statutes, each of which
may have a different focus.®® Other submissions, while supporting the proposed
principle, cautioned for case-by-case flexibility and warned against prescriptive
standards® and overregulation.’’ Because penalty notices cover so many
potentially different situations for each offence and agency, some stakeholders
argued for the importance of all agencies retaining a broad based discretion on
penalty notice amounts. The Sydney Olympic Park argued that consistency must be
tempered with flexibility to allow for local circumstances and individual agency
priorities.*?

Holroyd City Council considered that the proposed principle must operate in parallel
with the previously mentioned principle of the ‘proportionality of amount to the
nature and seriousness of the offence, including the harms sought to be
prevented’.%

The HPLS, while in general accord with the proposed principle, recommended a
slightly different approach. It submitted that penalty notice amounts should be
based on an assessment of the seriousness of the offence and this assessment
should be made on the basis of a single set of principles. A questionnaire based on
these principles could be developed with the answers generating ‘points’. These
points could then form the basis for determining the penalty notice amount for the
particular offence.®

Commission’s conclusions

Consistency in penalty notice amounts supports fair outcomes and is important to
the maintenance of public support and respect for the penalty notice system. The
importance of the principle of consistency was reflected in submissions. They
provided strong support for a guiding principle that, when setting penalty notice
amounts, consideration should be given to whether the amount is consistent with
the amounts for other comparable penalty notice offences.

As some agencies pointed out, the range of penalty notices and agencies is vast.
There may be differences between contexts that are relevant, that should be taken

87. lllawarra Legal Centre, Submission PN27, 7.

88. NSW Trustee and Guardian, Submission PN14, 4: ‘smoking on a train or the covered area of a
railway platform [which] attracts a fine of $400 whereas failure to comply with a police direction
carries a $200 fine. Both fines are significant amounts for people on Centrelink benefits but the
first seems to bear little resemblance to the objective seriousness of the offence’.

89. NSW Land and Property Management Authority, Submission PN17, 7.

90. NSW Department of Environment, Climate Change and Water, Submission PN22, 6.

91. NSW Department of Planning, Submission PN7, 1, 3, 5-6.

92. Sydney Olympic Park Authority, Submission PN6, 1.

93. Holroyd City Council, Submission PN10, 10.

94. Homeless Persons’ Legal Service, Public Interest Advocacy Centre Ltd, Submission PN28, 12.
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into account, and that may work against consistency. As we observe in Chapter 1,
‘responsive regulation is not the enemy of consistency, but it reminds us to be
aware that it can go too far — that effectiveness may be sacrificed on the altar of
consistency’.” However, what is envisaged in the recommendations in this chapter
are guidelines, not prescriptions. The guidelines leave ample room for
responsiveness to context. Further, the guidelines must all be considered together.
For example, it may be that compliance with another guideline, such as the need for
deterrence in a specific context, will justify departure from consistency in some
exceptional cases.

Nevertheless we do not believe that the priorities of individual agencies should take
precedence over consistency. The divergent approaches of individual agencies
have produced the present situation of inconsistency analysed in CP 10 and in this
report, which open up the penalty notice system to strong criticism. At stake is the
consistency, and thus the perceived fairness and justice, of the criminal justice
system. The path towards greater consistency will no doubt require individual
agencies to make changes that will not always be comfortable, but which will be
necessary to ensure the fairness of the penalty notice system and maintain public
respect for it.

Recommendation 4.3

The proposed guidelines on penalty notice amounts should provide that
penalty notice amounts should be consistent for comparable penalty
notice offences.

Penalty amount to deter offending but lower than the fine a court would
impose

An important purpose of a penalty notice system is to divert less serious offences
away from an overstretched court system. The rationale is inherently practical: to
achieve ease of administration and cost effectiveness for everyone involved when
punishing high-volume but minor criminal behaviour. In order to achieve this
practical outcome, as the Victorian Guidelines explain, the level of the penalty must
be set at a significantly lower level than the penalty available if the matter were to
go to court in order to maintain the ‘bargain’ in the system.*

What is the ‘bargain’ in this arrangement? From the point of view of the penalty
notice recipient, there is a disadvantage in the forfeiture of some of the procedural
protections associated with the criminal justice system, such as the presumption of
innocence, the rules of procedure and evidence, and the relevance of mitigating
factors that might reduce the penalty. The incentive in the ‘bargain’ is the reduction
of the penalty, the avoidance of the cost and stress associated with going to court,
and the avoidance of the risk of a criminal conviction. From the point of view of
enforcement agencies, the incentive in accepting the lower penalty amount is being

95. Chapter 1 [1.65].

96. Victoria Department of Justice, Attorney-General’s Guidelines to the Infringements Act 2006
(2006) Annexure A, 14.
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relieved of the financial and time costs of prosecuting the offence, including proving
the elements of the offence, in court.

While a lower penalty reflects part of this ‘bargain’, penalty notice amounts still need
to fulfil the objective of deterring offending. As the NSW Department of Environment
and Climate Change pointed out in its preliminary submission, penalty notice
amounts need to be high enough to deter offending but not so high as to induce the
recipient to elect to have the court assess the penalty.”” This is the fine policy
balance to be struck in setting penalty notice amounts - successfully to achieve both
criminal deterrence and court diversion.

The tension between deterring the offending behaviour while still creating a
disincentive for the penalty notice recipient to proceed to court requires a careful
assessment of the level of discount appropriate to a penalty notice amount. The
incentives for the recipient mentioned above, such as the inconvenience and stress
of going to court, the incurring of professional and/or court costs, and the risk of
suffering a conviction, should be factored into any calculation of the amount, to
discourage court-election by the penalty notice recipient. Despite these factors, a
high penalty notice amount may encourage a recipient to elect to have the matter
dealt with by a court, regardless of the potential liabilities mentioned above.%

NSW does not presently have guidelines to assist in achieving this balanced
approach. In CP 10 we sought submissions on whether a principle should be
adopted in NSW that the level of a penalty should be set at an amount that would
deter offending, but be considerably lower than the penalty a person would receive
if he or she elected to go to court to deal with the matter.*

Submissions and consultations

Most submissions were in favour of such a guiding principle. Submissions
supported the aim of discouraging unnecessary court election and resultant court
congestion,'® while improving the ease of administration and cost effectiveness of
processing minor criminal offences.”®’ As one stakeholder argued, the amount
should be set high enough to deter offending conduct but not so high as to

97. NSW Department of Environment and Climate Change, Preliminary Submission, 2. See also
Victoria Department of Justice, Attorney-General’s Guidelines to the Infringements Act 2006
(2006) Annexure A, 14: ‘Part of the incentive underpinning the system is that the level of penalty
is set at an amount lower than a person might expect to receive were the matter to go to court’.

98. Legislation Review Committee, Parliament of NSW, Legislation Review Digest, No 1 of 2006, 27
February 2006, 52, regarding certain penalty notice amounts under a regulation: ‘The Committee
is also concerned that the penalty notice amounts may undermine the purpose of a penalty
notice scheme by providing little incentive for offenders not to contest any penalty in court’.

99. NSW Law Reform Commission, Penalty Notices, Consultation Paper 10 (2010) Question 4.3.

100. NSW Maritime, Submission PN2, 7; Sydney Olympic Park Authority, Submission PN6, 1; NSW
Police Portfolio, Submission PN44, 2; NSW Food Authority, Submission PN9, 5; Holroyd City
Council, Submission PN10, 9; Legal Aid NSW, Submission PN11, 8; NSW Land and Property
Management Authority, Submission PN17, 6; NSW Young Lawyers, Criminal Law Committee,
Submission PN29, 3; NSW Industry and Investment, Submission PN37, 4; NSW Department of
Environment, Climate Change and Water, Submission PN22, 6.

101. NSW Maritime, Submission PN2, 7.
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encourage court election, which is more costly and time consuming.’® The NSW
Department of Environment, Climate Change and Water (DECCW) '* explained:

The reason is that if the penalty notice amount is set too high, then many more
offenders would potentially choose to court elect, and the penalty notice would
risk failing to achieve its objective of being an efficient, quick and cheap
resolution to an offence. This would decrease the effectiveness of the penalty
notice system and undermine its objectives.'™

However, NSW Industry and Investment'® noted that even if the court-imposed fine

was lower in value to the penalty notice amount, or even if no court fine resulted
from attending court, court diversion could still work on the basis of other economic
factors, such as the legal costs of going to court, loss of the penalty notice
recipient’s salary, and potential court costs.'

The LPMA gave an example of the difficult issues that may arise in setting a penalty
notice amount at a level that effectively deters, especially when a profit is to be
made from the activity in question. Under its water licensing regime, any pumps
installed are metered. However, illegal portable pumps used by individuals for
irrigation of their crops are unmetered and outside the scheme. The potential value
of the crops being illegally watered exceeds the present penalty notice amount, so
there is no incentive to refrain from offending.’”’

The NSW Police Force generally supported a court diversion/offence deterrence
principle, although it suggested tinkering with the wording of Question 4.3 in CP 10
from ‘considerably lower than the penalty a court would impose’ to ‘lesser
proportion’, to maintain the fine balance between court diversion and deterrence.’®®
One submission queried whether certainty of punishment (for example, such as
arises from speed cameras, random breath testing, and railway ticket barriers) is a
stronger deterrent than severity of the potential penalty (penalty amounts versus
court-imposed fines)."%

A few submissions neither supported nor opposed a guiding principle on the court
diversion/deterrence balance. Rather, these submissions instead drew attention to
the situation of vulnerable and disadvantaged people within the current system and
argued that a guiding principle of court diversion/deterrence would not work for this
group.”® They stressed that, in the context of vulnerable people the concept of

102. NSW Department of Environment, Climate Change and Water, Submission PN22, 7.

103. In April 2011 most of the functions of the Department of Environment, Climate Change and
Water were transferred to the new Office of Environment and Heritage (a division of the NSW
Department of Premier and Cabinet). The Office of Water is now part of the Department of
Primary Industries, NSW Trade and Investment.

104. NSW Department of Environment, Climate Change and Water, Submission PN22, 7.

105. Now known as the NSW Department of Trade and Investment, Regional Infrastructure and
Services (NSW Trade and Investment).

106. NSW Industry and Investment, Submission PN37, 4.

107. NSW Land and Property Management Authority, Submission PN17, 7.

108. NSW Police Portfolio, Submission PN44, 2 (emphasis added).

109. The Shopfront Youth Legal Centre, Submission PN33, 6: ‘For those who are able to exercise
some meaningful choice over their behaviour, measures that increase the likelihood of
detection...are more likely to deter offending than high fine amounts’.

110. The Law Society of NSW, Submission PN31, 5; The Shopfront Youth Legal Centre, Submission
PN33, 6; lllawarra Legal Centre, Submission PN27, 6.
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deterrence is ‘flawed’’"" and ‘confused’.''® Evidence of this is found in the

thousands of dollars of unpaid penalty notices accumulated by this group.’™ One
submission observed that vulnerable people exercise little meaningful choice over
their behaviour." Another noted that people who might be ‘deterred’ by a financial
penalty do not commonly commit offences such as fare evasion anyway.'"® A third
submission reiterated that, for vulnerable people who do not have the capacity to
pay, a penalty notice does not act as a deterrent, but rather is likely to result in a
cumulative burden.'® In consultations, we were told that even if there was some
initial deterrent effect for vulnerable people, the effect would disappear as their debt
burden rises to a level where they feel no hope that they will ever be able to pay off
their debt. Some vulnerable people are even unaware of the extent of their penalty
notice debts, what they relate to, and the consequences of not paying, or being able
to pay, those debts.""’

The conclusion reached in these submissions was that, if the social reasons
underlying some offending (such as ‘survival offences’ like sleeping on trains
because it might be safer for homeless people) are not addressed, then the
deterrence effect of a higher penalty amount will simply not work.""® Furthermore, it
was submitted that courts frequently give vulnerable and disadvantaged people a
‘better result’ than the penalty amount because, given the circumstances of this
group, the penalty notice amounts are excessive and unfair, taking into account the
principles of proportionality and capacity to pay.''® These submissions concluded
that the court diversion/deterrence balance is meaningless for vulnerable and
disadvantaged people, and hence its use as a guiding principle for this group is
unsuitable.

Commission’s conclusions

The majority of stakeholders supported a guiding principle that a penalty notice
amount should be deliberately set at a discounted level, considerably lower than the
fine a recipient would expect to receive for the same offence if the matter were
heard in court, but still high enough to deter offending. As noted in one submission,
such a guiding principle would support two underlying aims of the penalty notice
system, being its cost effectiveness and ease of administration.’®® It also would
assist in maintaining the fine balance between supporting the public policy goal of
cost savings through court diversion for the many minor offences needing to be
processed, while still encouraging another important public policy goal of crime
deterrence. This principle would not inhibit the exercise of discretion, or the use of
lesser options, in the case of disadvantaged or vulnerable people.

111. The Law Society of NSW, Submission PN31, 5.

112. The Shopfront Youth Legal Centre, Submission PN33, 6.
113. The Shopfront Youth Legal Centre, Submission PN33, 6.
114. The Shopfront Youth Legal Centre, Submission PN33, 6.
115. The Law Society of NSW, Submission PN31, 5.

116. lllawarra Legal Centre, Submission PN27, 6.

117. lllawarra Legal Centre, Submission PN27, 6.

118. The Shopfront Youth Legal Centre, Submission PN33, 6.
119. The Shopfront Youth Legal Centre, Submission PN33, 6.
120. NSW Maritime, Submission PN2, 7.
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Recommendation 4.4

The proposed guidelines on penalty notice amounts should provide that
penalty notice amounts should be set at a level designed to deter
offending, but be considerably lower than a court might generally be
expected to impose for the offence.

Penalty amounts should not exceed a certain percentage of the maximum
fine

The principle that penalty notice amounts should be set at a level that would deter
offending, but be considerably lower than a court might be expected to impose for
the same offence is an important and useful, but very general, principle. It is
unlikely, on its own, to provide government agencies with clarity, or to improve
greater consistency in penalty notice amounts. In CP 10 we therefore asked
whether the setting of penalty notice amounts should be further defined or limited in
two ways.

First we asked whether relevant guidelines should specify that the penalty notice
amount must not exceed a fixed percentage of the maximum court fine. A nhumber
of further questions flowed from this question.

» |f so, what is the appropriate percentage?

» Should it be possible to exceed the prescribed percentage in special cases?
»  What would constitute a special case?

= Should there be a defined upper percentage for these special cases?'*’

The Victorian Policy and its associated guidelines provide that, ‘an infringement
penalty should generally be approximately no more than 20-25% of the maximum
penalty for the offence and be demonstrated to be lower than the average of any
related fines previously imposed by the Courts’.'” However, the Policy also
provides that a proportion of up to 50% of the maximum fine can be considered
where there are strong and justifiable public interest grounds. The desirability of
using the average court fine as a measure for NSW is discussed below.

South Australia also prescribes, by statute rather than in guidelines, that the
infringement amount or expiation fee should not exceed 25% of the maximum
fine.' By contrast, the New Zealand Guidelines simply provide that ‘the fee should
generally be considerably less than the statutory maximum available to the court

following a successful summary prosecution’.'*

121. NSW Law Reform Commission, Penalty Notices, Consultation Paper 10 (2010) Question 4.4.

122. Victoria Department of Justice, Attorney-General’s Guidelines to the Infringements Act 2006
(2006) 4 (emphasis added).

123. Expiation of Offences Act 1996 (SA) s 5(3)(b).
124. New Zealand Ministry of Justice, Infringement Guidelines (2008) [28]-[31] (emphasis added).
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Currently in NSW, penalty notice amounts range from less than 1% to 100% of the
maximum fine."”® A number of government departments have adopted a policy of
fixing penalty notice amounts as a percentage of the maximum fine that a court
could impose. For example, taking the advice of Parliamentary Counsel’'s Office, the
NSW Office of Fair Trading, the NSW Department of Local Government,'® and the
NSW Department of the Arts, Sport and Recreation,'® adopted a policy of setting
penalty notice amounts at 10% of the maximum fine."?®® However, the informal policy
of fixing amounts at 10% of the maximum fine is not followed universally. A wide
range in the ratio between the penalty notice amount and the maximum fine is
evident in practice.'® For example, a penalty notice amount of $1000 applies to the
offences of carrying on a taxi-cab or private hire vehicle service without a licence or
accreditation,” while the maximum fine which could be imposed by the court for
the same offences is $110,000. This represents a ratio of 0.9 % of the penalty
notice amount in relation to the maximum fine. Conversely, a penalty notice amount
of $100 for travelling on a public passenger vehicle, for example a bus or ferry,™"
without a valid ticket represents 18% of the maximum fine of $550 for the same
offence in court.”®

As CP 10 observed, although penalty notice amounts range from less than 1% to
100% of the maximum fine, more than 90% of the approximately 6,800 penalty
notice offences surveyed provided a penalty set at 25% of the maximum fine or
less."® Consequently, a principle providing that penalty notice amounts should not
exceed 25% of the maximum fine would cover 90% of recent penalty notice
amounts.

However, there are arguments against setting a maximum ratio between penalty
notice amounts and maximum court fines. In a 2005 review of the infringement
system, the New Zealand Law Commission argued that problems exist with
applying a set percentage across infringement systems as this ‘fails to take account
of the varying purposes of the different regimes’ as well as the proportion of
offending and the level of seriousness of the different infringement notice offences,
and the percentage of offences within an offence category that is dealt with by

125. See also NSW Law Reform Commission, Penalty Notices, Consultation Paper 10 (2010) Table
4.1, Figure 4.1, Annexure 4A.

126. Now Division of Local Government, Department of Premier and Cabinet.

127. Now Sports and Recreation, part of the Office of Communities, a division of the NSW
Department of Education and Communities.

128. NSW Office of Fair Trading, Preliminary Submission PPN13, 2; NSW Department of Local
Government, Preliminary Submission PPN15; NSW Department of the Arts, Sport and
Recreation, Preliminary Submission PPN14.

129. For examples of the ration of penalty notice amount in relation to the maximum fine, see NSW
Law Reform Commission, Penalty Notices, Consultation Paper 10 (2010) Annexure 4A.

130. Passenger Transport Act 1990 (NSW) s 30(1)(a)-(b), s 37(1)(a)-(b), Passenger Transport
Regulation 2007 (NSW) sch 3.

131. Passenger Transport Act 1990 (NSW) s 3 Definitions.

132. Passenger Transport Act 1990 (NSW) s 63(2)(v); Passenger Transport Regulation 2007 (NSW)
cl 74(1), sch 3.

133. See NSW Law Reform Commission, Penalty Notices, Consultation Paper 10 (2010) [4.33] Figure
4.2, Table 4.2. The survey in CP 10 is based on the database provided by the State Debt
Recovery Office as at December 2009.
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infringement notice.”>* On the latter point, the review argued that if, say, 90% of
offences within an offence category are dealt with by infringement notice, the
infringement fee should be closer to the maximum fine than if only a low percentage
of offences within an offence category were dealt with by infringement notice. The
review concluded that the approach of setting infringement fees as a percentage of

the maximum fine ‘would produce only a spurious appearance of consistency’."

A possible solution to the concerns identified by the New Zealand Law Commission
is to allow exceptions to the recommended percentage in special cases. The
Victorian Guidelines, noted above, provide an example of this approach.®

Submissions and consultations

Submissions generally supported a principle that a penalty notice amount should
not exceed a proportion of the maximum court fine for the offence.’®” There was no
consistency about what such a percentage might be, although there was some
support for a percentage ranging from 10%"*® to 20-25%."° The Shopfront Youth
Legal Centre (Shopfront) made the important point that the maximum court fine is
reserved for the worst type of case, and that most penalty notices will be issued for
cases that fall far short of this category.'

Some were opposed to setting a maximum percentage of the court fine as a limit for
the penalty amount. They felt it would be too difficult in practice to quantify the
amounts involved."' DECCW cautioned that any principles on setting penalty notice
amounts and their adjustment over time, including this one, should only be a
guideline, and not a prescriptive standard, in order to maintain flexibility in dealing
with offences on a case-by-case basis."*> The NSW Department of Planning'*®
agreed it would be too difficult and unnecessarily prescriptive."** Shopfront

134. New Zealand Law Commission, The Infringement System: A Framework for Reform, Study
Paper 16 (2005) [134].

135. New Zealand Law Commission, The Infringement System: A Framework for Reform, Study
Paper 16 (2005) [135].

136. Victoria Department of Justice, Attorney-General’s Guidelines to the Infringements Act 2006
(2006) Annexure A, 14.

137. Holroyd City Council, Submission PN10, 9; NSW Land and Property Management Authority,
Submission PN17, 6; Legal Aid NSW, Submission PN11, 8; NSW Maritime, Submission PN2, 7-
8; The Law Society of NSW, Submission PN31, 5; NSW Department of Environment, Climate
Change and Water, Submission PN22, 6-7; NSW Young Lawyers, Criminal Law Committee,
Submission PN29, 3; The Shopfront Youth Legal Centre, Submission PN33, 7.

138. NSW Land and Property Management Authority, Submission PN17, 6 noted ‘that presently under
the Crown Lands Act 1989 and the Biofuels Act 2007, penalty notice amounts are set at 10% of
the maximum fine imposed by a court’.

139. Legal Aid NSW, Submission PN11, 8: 25%); Holroyd City Council, Submission PN10, 9: 20-25%;
NSW Young Lawyers, Criminal Law Committee, Submission PN29, 3: 20-25%; NSW Food
Authority, Submission PN9, 5: 25% and ‘be demonstrated to be lower than the average of any
related fines previously imposed by the Courts’. NSW Land and Property Management Authority,
Submission PN17, 7 agreed that ‘the amount should not go beyond a recommended percentage,
(for example they should not exceed 25%)'.

140. The Shopfront Youth Legal Centre, Submission PN33, 7.

141. NSW Department of Planning, Submission PN7, 6; Transport NSW, Submission PN30, 2.

142. NSW Department of Environment, Climate Change and Water, Submission PN22, 6.

143. Now known as the NSW Department of Planning and Infrastructure.

144. NSW Department of Planning, Submission PN7, 6.
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concurred that setting a percentage was somewhat arbitrary, but that ‘in most cases

the prescribed penalty should only be a small percentage of the maximum’.'*

Most submissions did not comment on whether or not it should be possible to
depart from the prescribed percentage. One noted that it might be important to do
so in exceptional cases where a lower amount would not be an effective
deterrent.®

Commission’s conclusions

There was general support in the submissions for a principle that a penalty amount
should not exceed a proportion of the maximum court fine. We recommend that
such a principle be included in guidelines. The Commission takes into account the
concerns of those stakeholders who argued that such a guideline would be
unnecessarily prescriptive and limiting. However the principle can be expressed in a
way that provides for flexibility and responsiveness to exceptional circumstances.
Nonetheless, once it is accepted that a principle of this nature should be
promulgated, it is not possible to escape from the necessity to define what that
percentage should be.

We recommend that the percentage be set at a maximum of 25%, for the following
reasons. There is support in submissions for setting the level at 25%. It would
require the least amendment to existing penalty notice amounts, 90% of which are
presently in the 25% range. There is precedent in other jurisdictions for setting the
percentage at 25%. A lower level may prompt many requests to depart from the
guideline because of exceptional circumstances.

We are concerned that providing a guideline of 25% may create an inflationary
tendency and have the effect of pushing up penalty amounts. This is not our
intention. We would expect that the majority of penalty notice amounts would be
considerably lower than 25% of the maximum fine that can be imposed by a court.
The figure of 25% is to be regarded as a ceiling — a level appropriate for the most
serious of penalty notice offences. It should not become the norm. All regulatory
agencies, including the proposed Penalty Notice Oversight Agency (PNOA),
should beware of this guideline creating any inflationary tendency in penalty
amounts.

We are also mindful of the concerns of stakeholders that the penalty notice system
should be flexible and responsive to the many different circumstances to which
penalty notices respond. With this in mind, we recommend that it should be possible
to exceed the prescribed maximum up to 50% of the maximum court fine, but only
where there are strong and justifiable public interest grounds, such as those
provided for in Victoria, being:

= the harm occasioned by the commission of the offence is particularly severe

145. The Shopfront Youth Legal Centre, Submission PN33, 7.
146. NSW Food Authority, Submission PN9, 4.
147. See Chapter 18.
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= there is a need to provide effective deterrence where the offender stands to
make a profit from the offending activity, and

= where most offences are dealt with by way of penalty notices, so that the court
penalty ceases to be as significant as a comparator.

Recommendation 4.5
The proposed guidelines on penalty notice amounts should provide that

(a) a penalty notice amount should not exceed 25% of the maximum
court fine for that offence

(b) only in exceptional circumstances involving demonstrated public
interest may a penalty notice amount be up to 50% of the maximum
court fine, for example where

(i) the harm caused by the offence is likely to be particularly severe

(i) there is a need to provide effective deterrence because the
offender stands to make a profit from the activity, or

(iii) the great majority of offences are dealt with by way of penalty
notices, so that the maximum court penalty is less significant as a
comparator.

Penalty amount lower than the average of fines previously imposed by the
courts

A further question in CP 10 was whether to provide that the penalty amount should
be lower than the average of fines imposed by courts for the particular offence or
similar offences.™®

In ensuring that a penalty notice amount is set at a discounted rate for those
recipients who choose not to go to court, the maximum fine set by the statute is one
possible comparator. A second possible comparator would be provided by the fines
that are actually imposed by courts for the same or similar offences. This is
arguably a more accurate means of ensuring that the penalty notice amount is
appropriately discounted, since courts rarely impose the maximum penalty.

The comparison between penalty notice amounts and court fines actually imposed
can be revealing. Statistics relating to the offence of travelling on a train without a
valid ticket illustrate that, in some cases, the penalty notice amount is more, and
sometimes considerably more, than the fine and costs that penalty notice recipients
were ordered to pay. The maximum fine for this offence is $550 and the penalty
notice amount is $200."*° Between August 2003 and March 2006, 2763 people were
issued with a penalty notice for this offence and elected to have the matter heard by
the court. In 43% of these cases the court ordered that the relevant charge be
dismissed under s 10(1)(a) of the Crimes (Sentencing Procedure) Act 1999 (NSW).
In the remaining 57% of cases defendants were fined an average amount of $100,

148. NSW Law Reform Commission, Penalty Notices, Consultation Paper 10 (2010) Question 4.5.
149. Rail Safety (Offences) Regulation 2003 (NSW) cl 5(1)(a)-b), sch 1.
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with 80% of fines being between $50 and $200."° In each case, the defendant
would also have been ordered to pay court costs of $78. Thus, many of those fined
would have paid an average fine, plus costs, of $178, or $22 less than the penalty
notice amount. If courts regularly impose lower penalties than the penalty notice
amount, the diversionary goal of penalty notices is undermined and the penalty is
arguably unfair.

In some cases there are practical barriers to using average court fines as a
comparator. Information about the fines previously imposed by courts can be
obtained from the NSW Judicial Commission’s Sentencing Information System
(SIS), which contains sentencing statistics for offences dealt with in the Supreme,
District, Local and Children’s Courts. However, this information may not always be
available. For example, information will not exist for newly created offences for
which there are no comparable offences. Alternatively, the available sample may be
too small to have any statistical significance. In such situations, the government
agency proposing to fix a penalty notice amount could not demonstrate that the
amount is lower than the average fines imposed by courts for the same or similar
offences.

Submissions and consultations

Submissions were divided on whether a principle should exist that a penalty notice
amount be lower than the average of any fines previously imposed by the courts for
the same or a similar offence, if such information is available.”" Those against this
principle focussed on its impracticality — compliance would be too difficult and
unnecessarily prescriptive,’ if not impossible.' One submission commented that
courts, in many cases, enforce through measures apart from fines; such as good
behaviour bonds, intervention programs and plans, and orders for professional
costs. This diversity of court enforcement measures would make it difficult to
calculate any ‘average’ of fines.'® Another observed that in their experience where
a penalty notice recipient elects to go to court and the offence is proved, ‘the court
usually imposes a fine identical or similar (rounded up or down) to the value of the
original penalty notices. Court costs are then usually awarded against the offending
party’.155

However, the NSW Food Authority concurred that this principle could operate
effectively, provided that statistically relevant information on the average of court-

150. These statistics were provided by the Judicial Commission of New South Wales and published in
S Clarke, S Forell and E McCarron, ‘Fine But Not Fair: Fines and Disadvantage’, Justice Issues,
Law and Justice Foundation of New South Wales (2008) 6.

151. NSW Maritime, Submission PN2, 8; NSW Department of Planning, Submission PN7, 6; NSW
Food Authority, Submission PN9, 6; Holroyd City Council, Submission PN10 9-10; Legal Aid
NSW, Submission PN11, 8; NSW Land and Property Management Authority, Submission PN17,
7; NSW Department of Environment, Climate Change and Water, Submission PN22, 7; The
Shopfront Youth Legal Centre, Submission PN33, 7.

152. NSW Department of Planning, Submission PN7, 6.
1563. NSW Maritime, Submission PN2, 8.

154. NSW Maritime, Submission PN2, 8. NSW Land and Property Management Authority,
Submission PN17, 7 agreed.

155. Holroyd City Council, Submission PN10, 9-10.
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imposed fines, for the same or similar offence, was available.”® Legal Aid NSW
strongly supported the principle. It considered that any body established to oversee
the penalty notice scheme should re-examine the court statistics on a regular basis
to ensure adherence to this principle."’

Shopfront, while giving its qualified support to the proposed principle, reasoned that
a court average of fines previously imposed might not always be a good indicator of
the ‘correctness’ of the penalty notice amount, because of the inherently different
nature and circumstances of individuals who court-elect from those who pay the
penalty amount:

If people coming before the courts are routinely being dealt with more leniently
than those who receive penalty notices, it would appear that the penalty notice
amounts are too high. However, it must be acknowledged that many people
court-elect because of inability to pay the fine or extenuating circumstances
relating to the offence. It may be that current penalty notice amounts are
appropriate for people who do not have special circumstances and who can
afford to pay.'®

This dynamic may well be present in relation to the example provided above of
travelling on a train without a ticket. Consultations suggest that a proportion of those
who go to court elect to do so because they cannot afford to pay a penalty notice or
because of some other circumstance relevant to their offending. They may, for
example, be vulnerable in any of the ways discussed in Part Four of this report and
therefore be entitled to a lower fine or a different type of sentence.

Commission’s conclusions

Using the maximum court fine as a benchmark for setting penalty amounts has
limitations, because that maximum is reserved for the most serious of offences and
is therefore not appropriate for minor offending that has historically been dealt with
by the issue of a penalty notice. The average penalty imposed by the courts may
provide a better indication of the approach of courts to the relevant offence, against
which a penalty notice amount may be offset to take into account the ‘bargain’
inherent in penalty notices.

In some cases the average of fines imposed by a court may not be the best
measure, as averages can be distorted by a few very high or very low fines,
especially if the total number of offences is low. The median fine may provide a
better indicator in such cases. We note the concerns of some stakeholders that
other factors may also affect the level of court fines. We also note the reservations
of some stakeholders, in particular concerning the practical problem that data on
average court fines will not always be available.

Nevertheless, where information is available about the pattern of court fines it
should be weighed in the balance, together with the outcomes suggested by other
guidelines and information about the offence. Guidelines should provide that
information about the pattern of fines previously imposed by courts should be taken

156. NSW Food Authority, Submission PN9, 6.
157. Legal Aid NSW, Submission PN11, 8.
158. The Shopfront Youth Legal Centre, Submission PN33, 7 (emphasis added).
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into account when setting penalty notice amounts, where it is appropriate to do so
and the information is available.

Recommendation 4.6

The proposed guidelines on penalty notice amounts should provide that
the pattern of fines previously imposed by the courts, where that
information is available, is a relevant factor to be taken into account
when setting penalty notice amounts.

Maximum amount

In CP 10 we asked whether a maximum amount should be set for penalty notices.
We also sought submissions on whether it should be permissible to exceed the
maximum amount, in particular on the ground of public interest."*®

The principles for setting infringement amounts in the Victorian, New Zealand and
South Australian guidelines advise a maximum amount, being:

= 12 penalty units for individuals and 60 penalty units for corporations in
Victoria®°

=  $1000 in New Zealand,'®" and

» $315 or 25% of the maximum fine for the offence (whichever is the lesser) in
South Australia."®?

Setting a maximum amount would underscore the nature of penalty notice offences,
as generally minor criminal offences that can be dealt with more efficiently through a
penalties regime, and that do not require attention from a court. A maximum amount
would remind agencies that penalties should generally be set at a level that reflects
this minor offending while still encouraging compliance with the law. The setting of a
maximum amount would discourage the use of penalty notices for serious offences
that should be dealt with through the courts.

If such a maximum penalty were to be adopted in NSW, one important issue is what
the maximum amount should be.'® It is useful to note that presently most penalty
notice offences in NSW carry penalties that range from $20 to $1200. In CP 10 we
surveyed around 6800 penalty notice offences from a list of offences provided by
the Judicial Commission and found that 90% of penalty notice amounts do not

159. NSW Law Reform Commission, Penalty Notices, Consultation Paper 10 (2010) Question 4.2(2).

160. Victoria Department of Justice, Attorney-General’s Guidelines to the Infringements Act 2006
(2006) 14. One penalty unit is $122.14 in the 2011-12 financial year, as fixed by the Treasurer
under the Monetary Units Act 2004 (Vic) s 5(2)-(3).

161. New Zealand Ministry of Justice, Infringement Guidelines (2008) [28]-[31].

162. Expiation of Offences Act 1996 (SA) s 5(3)(b).

163. NSW Law Reform Commission, Penalty Notices, Consultation Paper 10 (2010) Question 4.2(1).
CP 10 further considers whether the concepts of ‘minor offence’ and ‘low penalty’ should be
among the criteria for assessing whether an offence may be enforced by penalty notice and, if
s0, how should these terms be defined: [3.25]-[3.30], [3.36]-[3.41].
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exceed $1600."® The largest group is comprised of penalty notice amounts that
range from $400 to $600 (1852 offences), followed very closely by those in the $20
to $200 range (1803 offences), and then the $200 to $400 range (1334 offences).
Beyond $1600, the largest group consists of 213 offences that attract penalty notice
amounts in the $2000 to $3000 range. These include some serious offences, for
example, a corporation harming threatened species'® or a person making an illegal
seller’s bid at auction.'®

A counter-argument against establishing a maximum amount is that it might be too
difficult to designate an amount that would be appropriate for the thousands of
penalty notice offences, which vary in their nature and seriousness, and in the harm
they seek to prevent. One response to this would be to allow a maximum to be
exceeded in appropriate cases. In CP 10 we sought submissions on whether it
should be permissible to exceed the maximum amount and, if so, in what
circumstances.'®’

Victoria and New Zealand allow the setting of amounts above the maximum amount
on specified grounds. The ground for departing from the maximum, common to both
jurisdictions, is that a higher level is needed in order to deter the offending.'®®
However, the New Zealand guidelines provide that this higher amount should still be
less than the statutory maximum available to a court. In Victoria, public interest is
also a ground for allowing an infringement penalty to be set higher than the
recommended maximum amount.® In CP 10 we sought submissions on whether a
public interest exception should be adopted in NSW. If so, we asked how public
interest should be defined or characterised; and whether there are examples to
illustrate its application.'”®

Another issue relating to the setting of a maximum amount is whether there should
be different amounts for individuals and corporations, as in Victoria."" We discuss
this issue below under a separate heading.

Submissions and consultations
Submissions were divided on whether there should be a specified maximum
amount, and on what any maximum amount should be."”

164. NSW Law Reform Commission, Penalty Notices, Consultation Paper 10 (2010) Figure 4.1 and
Table 4.1.

165. National Parks and Wildlife Act 1974 (NSW), s 118A; National Parks and Wildlife Regulation
2009 (NSW) sch 2 (penalty notice amount of $1000 to $3000).

166. Property, Stock and Business Agents Act 2002 (NSW) s 66(1); Property, Stock and Business
Agents Regulation 2003 (NSW) sch 15 (penalty notice amount of $2200).

167. NSW Law Reform Commission, Penalty Notices, Consultation Paper 10 (2010) Question 4.2 and
4.2(a)

168. Victoria Department of Justice, Attorney-General’s Guidelines to the Infringements Act 2006

(2006) 14: ‘A deterrent level of penalty can be determined taking into account factors such as
consequences of offence, risk or opportunity cost’.

169. Victoria Department of Justice, Attorney-General’s Guidelines to the Infringements Act 2006
(2006) 14.

170. NSW Law Reform Commission, Penalty Notices, Consultation Paper 10 (2010) Question
4.2(2)(b).

171. NSW Law Reform Commission, Penalty Notices, Consultation Paper 10 (2010) Question 4.3.
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Some submissions supported the idea of a maximum amount without further
specification.”® The LPMA commented that the amount should be sufficient to deter
an offence but not be so high as to encourage an election to go to court."™
Shopfront argued that the variety of penalty offences is too great to determine one
maximum, but that the principle of maxima is a good idea. They suggested that
perhaps different maximum amounts should exist, depending on the class of
offence. For example, it was suggested that environmental, workplace and
corporate regulatory offences could, and should, carry higher maximum amounts for
penalty notice offences."”®

Some submissions, which supported the adoption of a maximum amount as a
guiding principle, suggested that it should be a specified amount (for example,
$1500) across all penalty notices."® However, another submission disagreed with a
maximum amount across all penalty notices as being ‘problematic’ and preferred
the approach of using a maximum percentage of the court-imposed fine for each
prescribed penalty notice amount.”” Yet another submission thought both types of
calculation could be used. That is, the maximum amount could be set as 12 penalty
units for an individual recipient and 60 penalty units for a corporation;'”® or the
average imposed by courts in recent years for that offence, whichever is lower."®

Other submissions argued that a preferable approach would be to adopt the South
Australian and Victorian schemes, using a limit of 20-25% (South Australia) and
25% (Victoria) of the maximum court-imposed fine;'® rather than by way of a
general principle that the penalty notice amount be ‘considerably lower than the
penalty a court would impose.'" Some stakeholders considered that even an upper
limit based on a percentage of a maximum court imposed fine would be too
prescriptive and limiting. The NSW Food Authority noted that sometimes the set
maximum amounts for certain offences can be very high, and be amounts over
which a state agency has little control. This is the case with Council of Australian
Governments (COAG) agreed industry codes, such as the Food Standards Code.'®?

NSW Young Lawyers commented that setting a maximum sum preserves the
position of penalty notices as an intermediate response in the scale of enforcement
options where higher penalties are needed to establish deterrence, or for more

172. NSW Law Reform Commission, Penalty Notices, Consultation Paper 10 (2010) Question 4.2(1).

173. NSW Land and Property Management Authority, Submission PN17, 5-6; NSW Industry and
Investment, Submission PN37, 3-4; The Law Society of NSW, Submission PN31, 5; The
Shopfront Youth Legal Centre, Submission PN33, 5-6.

174. NSW Land and Property Management Authority, Submission PN17, 5-6.

175. The Shopfront Youth Legal Centre, Submission PN33, 5-6.

176. NSW Maritime, Submission PN2, 7 which is their current highest available penalty notice.
177. Holroyd City Council, Submission PN10, 8.

178. Currently, $1320 for an individual or $6600 for a corporation based on Crimes (Sentencing
Procedure) Act 1999 (NSW) s 17 where one penalty unit equals $110.

179. Legal Aid NSW, Submission PN11, 8:

180. NSW Young Lawyers, Criminal Law Committee, Submission PN29, 2-3; NSW Police Portfolio,
Submission PN44, 2.

181. NSW Police Portfolio, Submission PN44, 2.
182. NSW Food Authority, Submission PN9, 4-5.
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serious offences, an issuing agency would have the option of commencing formal
court proceedings.'®

The HPLS, while supporting the idea in principle, offered another way of calculating
the maximum amount. Rather than a static amount or a percentage, HPLS
suggested that the amount be set as a proportion of the recipient’s income (giving
the example of the Finnish ‘day fine’ system),’®* or by introducing a concession rate
for Centrelink recipients and low-income earners.'® However another submission
thought the ‘day fine’ system was not practical for Australian conditions.'® A ‘day
fine’ system would raise privacy concerns, and be administratively complicated and
expensive to implement. It would need to involve state and federal jurisdictions
taking into account taxable incomes, assets and liabilities. This would mitigate the
purported advantages of the present penalty notice system, which are cost-
effectiveness and relative ease of administration.

Other submissions were against any criterion at all, saying that it would be too
difficult, inflexible, and unnecessarily prescriptive to designate a maximum amount
that would be appropriate for the thousands of penalty notice offences across
NSW."®" Environmental offences often have high maximum penalty notice amounts,
and DECCW commented that the financial benefits of non-compliance might easily
outweigh the maximum penalty amount for an environmental penalty recipient.
These penalty notices offences would thus lose their deterrence objective. The
DECCW could then no longer use penalty notices as a practical enforcement tool,
forcing it to initiate more costly and time consuming court prosecutions.'®®

Nearly all submissions agreed'® that if a maximum amount were to be set, it should
be permissible to exceed it in some cases.'™ NSW Maritime suggested that the
court should deal with these cases.'’

Several submissions suggested that the grounds for exceeding the maximum
amount should be based on the need to deter offending.’®® It was also suggested

183. NSW Young Lawyers, Criminal Law Committee, Submission PN29, 3.

184. Under a ‘day fine’ system, which operates in different versions mainly in Northern Europe
(Finland, Sweden, Denmark, and Germany) and Latin America (including the Dominical
Republic, Colombia, Venezuela and Argentina), a fine is calculated on a formula based on the
fine recipient’s net income. Day fines have been used in these countries for many decades: E
Zedlewski, Alternatives to Custodial Supervision: The Day Fine, National Institute of Justice
(2010) 3-5.
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