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Preface

PREFACE

0.1  Family provision legislation aims to ensure that the family and other dependants of a
deceased person are adequately provided for. This is achieved, where a Court decides that
provision ought to be made, by allowing it to override the terms of the deceased person’s will or
the distribution of the deceased person’s estate upon intestacy.

0.2  The legislation relating to family provision in each Australian State and Territory has
been reviewed by the National Committee on Uniform Succession Laws. The National
Committee was established by the Standing Committee of Attorneys General to review the
existing state laws relating to succession and to propose model national uniform laws. The
New South Wales Law Reform Commission has participated in the deliberations of the
National Committee following terms of reference issued by the New South Wales Attorney
General. The Queensland Law Reform Commission is the coordinating agency.

0.3  The National Committee submitted a report on family provision to the Standing
Committee of Attorneys General in December 1997." This was followed, in July 2004, by a
supplementary report on family provision together with draft model provisions to implement the
two reports.2 This Report is a commentary on the draft model provisions as presented to the
Standing Committee in July 2004.

0.4  The National Committee decided to make the Family Provision Act 1982 (NSW) the
basis for its deliberations since the New South Wales Act was “the most comprehensive and
recent legislation” in the area.® The New South Wales legislation was enacted in 1982 following
recommendations framed by the New South Wales Law Reform Commission in 19774

0.5 In making its decisions on the draft model provisions, the National Committee took into
account the following considerations:

o that all people with a strong moral claim to a share of the deceased person’s estate
should be entitled to apply for provision; and

1. National Committee for Uniform Succession Laws, Report to the Standing
Committee of Attorneys General on Family Provision (Queensland Law Reform
Commission, Miscellaneous Paper 28, 1997) (“MP 28").

2. National Committee for Uniform Succession Laws, Family Provision: Supplementary

Report to the Standing Committee of Attorneys General (Queensland Law Reform

Commission, Report 58, 2004) (“R 58”).

MP 28 at 2.

4. New South Wales Law Reform Commission, Testator’'s Family Maintenance and
Guardianship of Infants Act 1916 (Report 28, 1977).

w
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o the ability of the Courts to exercise their discretion to make appropriate decisions
regarding an applicant’s entittement to provision,5

and based the proposed scheme “on the belief that the scheme should facilitate, and the

Court determine, what is “just” in all the circumstances”.®

0.6  The model provisions are simply arranged. After the preliminary provisions in Part 1,
Part 2 deals with family provision orders, including:

¢ who may apply for family provision orders and when they may do so (Part 2
Division 1);

e what the Court must take into account in making a family provision order (Part 2
Division 2);

e what property may be the subject of a family provision order (Part 2 Division 3); and

e general and consequential matters relating to family provision orders (Part 2
Division 4).

0.7  The property that may be the subject of a family provision order identified in Part 2
Division 3 includes property that is designated by the Court as “notional estate”. Notional estate
orders may be made in certain circumstances under Part 3 of the Bill in relation to property that
is no longer part of the estate of the deceased person because it has already been distributed
either before or after death. Part 3, therefore:

o identifies the relevant property transactions that have taken the property out of the
estate (Part 3 Division 1);

¢ identifies the circumstances in which notional estate orders may be made in
relation to property that is subject to one of these transactions (Part 3 Division 2);

and

e sets out the restrictions and protections in relation to the making of notional estate
orders (Part 3 Division 3).

0.8 Finally, Part 4 of the Bill sets out provisions that help to make the scheme more
effective and flexible, for example:

e by offering protections to administrators who act in accordance with the Act (cl 44
and cl 45);

e by allowing parties to agree to release their rights under the Act (cl 46 and cl 47);

o1

MP 28 at 2.
6. MP28at?2.
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Preface

e by allowing beneficiaries to substitute other property for property that has been
made subject to a family provision order (cl 43);

e by allowing the Court to grant probate or administration in relation to a deceased
estate in order to allow a family provision order to be made (cl 42); to fix the date of
death of the deceased where the date of death is uncertain (cl 48); and to make
orders as to costs (cl 49); and

e by providing for the making of regulations and rules of court to assist in the
operation of the Act (cl 50 and cl 51).

0.9  The commentary that follows identifies the antecedents of the provisions as

recommended by the National Committee. The commentary also sets out the reasons for
adopting or departing from some of these provisions.

NSW Law Reform Commission | ix
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A Bill for an Act to ensure that adequate provision is made for members of the family of a
deceased person, and certain other persons, from the estate of the deceased person; and
for other purposes.

PART 1 PRELIMINARY
1 Name of Act

This Act is the Family Provision Act 2004.

2 Commencement

This Act commences on a day or days to be appointed by proclamation.

3 Definitions

(2) In this Act:
costs, in relation to proceedings under this Act relating to the estate or notional estate
of a deceased person, means the costs, charges and expenses of or incidental to
the proceedings.

1.1  This definition is relevant to the provisions relating to costs in ¢l 29 and cl 49.

Court means [insert name of appropriate court for jurisdiction].

1.2 This provision is based on the definition of “Court” in Family Provision Act 1982
(NSW) s 6(1) but has been expressed in jurisdiction-neutral terms so that each jurisdiction
can insert a provision that relates to its own applicable monetary or other jurisdictional
limits.* For example, in New South Wales, “Court” currently means:

(@) the Supreme Court, in relation to any matter (including a matter
referred to in paragraph (b)), or

1. National Committee for Uniform Succession Laws, Report to the Standing Committee
of Attorneys General on Family Provision (Queensland Law Reform Commission,
Miscellaneous Paper 28, 1997) (“MP 28")at 146

2 NSW Law Reform Commission
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(b) the District Court, in relation to a matter for which it has
jurisdiction under section 134 of the District Court Act 1973.2

deceased transferee means a deceased transferee referred to in section 32 or 33.

de facto partner means [insert appropriate definition for jurisdiction or define other appropriate
term for jurisdiction] [This draft uses the NSW term “de facto partner”. Each jurisdiction may insert
the appropriate term for the jurisdiction where references to de facto partner occur in the draft
Bill.]

1.3  This provision should be read in conjunction with cl 6(1)(b), below.

1.4  There is considerable diversity in the Australian jurisdictions relating to the terms and
definitions used to describe “de facto partners” and other similar terms. This provision is
expressed in jurisdiction-neutral terms, allowing each jurisdiction to insert a term and
definition that is consistent with its other provisions that relate to de facto relationships,
including both heterosexual and same-sex partnerships.

1.5 The National Committee acknowledged that this approach will not achieve uniformity
in detail between the various jurisdictions but considered that it was necessary to
accommodate the existing differences in the various definitions of de facto partner.3

1.6 In New South Wales a “de facto relationship” is:

a relationship between two adult persons:
(@) who live together as a couple, and
(b) who are not married to one another or related by family.*

family provision order means an order made by the Court under Part 2 in relation to the estate
or notional estate of a deceased person to provide from that estate for the maintenance,
education or advancement in life of another person.

notional estate of a deceased person means property designated by a notional estate order as
notional estate of the deceased person.

1.7 This definition of notional estate is based on the definition of “notional estate” in
Family Provision Act 1982 (NSW) s 6(1).

2. Family Provision Act 1982 (NSW) s 6(1).

3. National Committee for Uniform Succession Laws, Family Provision: Supplementary
Report to the Standing Committee of Attorneys General (Queensland Law Reform
Commission, Report 58, 2004) (“R 58”) at para 2.24.

4.  Property (Relationships) Act 1984 (NSW) s 6(1).

NSW Law Reform Commission | 3
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notional estate order means an order made by the Court under Part 3 designating property
specified in the order as notional estate of a deceased person.
person entitled to exercise a power means a person entitled to exercise a power, whether or
not the power:

(a) is absolute or conditional, or

(b) arises under a trust or in some other manner, or

(c) is to be exercised solely by the person or by the person together with one or more

other persons (whether jointly or severally).

1.8  This definition is based on the definition of “person entitled to exercise a power” in
Family Provision Act 1982 (NSW) s 6(7).

property includes the following:

(a) real and personal property,

(b) any estate or interest (whether a present, future or contingent estate or interest) in real
or personal property,

(c) money,

(d) any cause of action for damages (including damages for personal injury),

(e) any other chose in action,

(f) any right with respect to property,

(g) any valuable benefit.

1.9  This provision is based on the definition of “property” in Family Provision Act 1982
(NSW) s 6(1).

1.10 “Any valuable benefit” has been held to extend widely to “new concepts” of property,
so that “the taking effect of a valuable benefit (and its) becoming held by a person can occur
although there has been no change at all in the ownership of any real or personal property”.®
An example of a valuable benefit could be the increase in the value of shares held by others
as a result of the conversion of the deceased’s shares to preference shares upon his or her

death.

5.  Wentworth v Wentworth (NSW SC, No 3748/89, Bryson J, 14 June 1991, unreported)
at 107. Approved Schaeffer v Schaeffer (1994) 36 NSWLR 315 at 318 (Handley JA).

4 NSW Law Reform Commission
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property held by a person includes property in relation to which the person is entitled to
exercise a power of appointment or disposition in favour of himself or herself.

1.11 This definition is based on Family Provision Act 1982 (NSW) s 6(6).

will includes a codicil and any other testamentary disposition.

1.12 This formulation differs from the equivalent New South Wales provision6 in that it
includes “any other testamentary disposition”. It is in the same terms as the National
Committee’s definition of “will” in cl 4(1) of the Wills Bill 1997." This was originally based on
cl 3 of the draft Wills Act 1994 (Vic).®

(2) Notes in the text of this Act do not form part of this Act.
4 Application of Act to deceased persons

(1) This Act applies in relation to the estate of a deceased person whether or not
administration of the estate has been granted.

Note. Administration may be granted for the purposes of being able to apply for a family

provision order (see section 42).

(2) For the purposes of this Act, administration is granted in respect of the estate of a
deceased person if:

(a) probate of the will of the deceased person is granted in [insert name of jurisdiction] or
granted outside [insert name of jurisdiction] but sealed in accordance with [insert
name of appropriate provision of jurisdiction], or

(b) letters of administration of the estate of the deceased person are granted in [insert
name of jurisdiction] or granted outside [insert name of jurisdiction] but sealed in
accordance with

[insert name of appropriate provision of jurisdiction], whether the letters were granted

6.  Family Provision Act 1982 (NSW) s 6(1).

7. New South Wales Law Reform Commission, Uniform Succession Laws: The Law of
Wills (Report 85, 1998) Appendix A. See also Wills Act 2000 (NT) s 4.

8. NSWLRC, Report 85 at para 1.5. A slightly different formulation was ultimately adopted
in Victoria: see Wills Act 1997 (Vic) s 3(2) which states, “This Act applies to a codicil or
other testamentary writing in the same manner as it applies to a will”.

NSW Law Reform Commission | 5
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with or without a will annexed and whether for general, special or limited purposes, or

(c) an order is made under [insert references to appropriate provisions of jurisdiction
relating to transfer of administration to the public trustee, election by the Public
Trustee to administer small estates, administration by Public Trustee of intestate
estates].

(3) For the purposes of this Act, the administrator of the estate of a deceased person is a
person to whom administration of the estate has been granted or any of the following
persons:

(a) aperson who holds the estate or any part of that estate on a trust that arises out of
the will or on the intestacy of the deceased person,

(b) a person who is otherwise entitled or required to administer that estate or any part of
that estate.

1.13 Clause 4(1) departs from the New South Wales scheme in so far as it covers
situations where it is not necessary, in some circumstances, to seek a grant of administration
in order to administer a deceased estate.’ This is especially the case in Queensland where
real property may, in certain circumstances, be transferred from a deceased estate without
the need to produce a grant.'® In New South Wales, the Court may only make an order “on
an application in relation to a deceased person in respect of whom administration has been
granted”.'!

1.14 The definition of administration in cl 4(2) is based, with minor variations, on the
definition of administration in Family Provision Act 1982 (NSW) s 6(1).

1.15 The definition of administrator in cl 4(3) is based, with some variations of no
significance, on the definition of administrator in Family Provision Act 1982 (NSW) s 6(1).

9. The National Committee for Uniform Succession Laws has acknowledged that a
significant number of estates are administered informally across Australia: New South
Wales Law Reform Commission, Uniform Succession Laws: Administration of Estates
of Deceased Persons (DP 42, 1999) para 10.25.

10. See NSWLRC, DP 42 para 10.3. See also Succession Act 1981 (Qld) s 54(1);
NSWLRC, DP 42 para 10.1-10.15.

11. Family Provision Act 1982 (NSW) s 7.

6 NSW Law Reform Commission
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5 Act binds Crown

This Act binds the Crown, not only in right of [insert name of jurisdiction] but also, so far as the
legislative power of Parliament permits, the Crown in all its other capacities.

1.16 Only New South Wales, Queensland and the Australian Capital Territory currently
have legislative provisions that effectively bind the Crown for the purposes of family
provision.12 In the other Australian jurisdictions, the Crown is bound if the relevant legislation
manifests an intention to bind the Crown and this, in part, depends upon when the original
provisions relating to family provision were enacted.™

1.17 The National Committee concluded that it was necessary to remove any doubt as to
the ability of the model uniform legislation to bind the Crown.™ This was because the
extension of the range of persons entitled to apply for family provision to include persons “to
whom a deceased person owed a responsibility to provide maintenance, education or
advancement in life"*® whether they are a member of the family of the deceased or not,
means that family provision orders could potentially be made against the Crown as the
recipient of the deceased estate in situations where the deceased died intestate with no
eligible next of kin.*

12. Family Provision Act 1982 (NSW) s 5; Succession Act 1981 (QId) s 4(2); and
Legislation Act 2001 (ACT) s 121(1).

13. See Bropho v State of Western Australia (1990) 171 CLR 1.

14. R 58 at para 5.10-5.14.

15. Clause 7, below.

16. See Administration Act 1903 (WA) s 14(1) Item 11; Wills, Probate and Administration
Act 1898 (NSW) s 61B(7); Succession Act 1981 (QId) Sch 2 Part 2 Item 4;
Administration and Probate Act 1958 (Vic) s 55; Administration and Probate Act 1919
(SA) s 72G(e); Administration and Probate Act (NT) Sch 6 Part 4 Iltem 4; Administration
and Probate Act 1929 (ACT) Sch 6 Part 6.2 Item 4; Administration and Probate Act
1935 (Tas) s 45.

NSW Law Reform Commission | 7
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PART 2 FAMILY PROVISION ORDERS

Division 1 Applications for family provision orders

2.1  All Australian jurisdictions currently restrict the range of persons who are entitled
to apply for provision. The categories of persons entitled to apply for family provision
orders vary considerably around Australia. Some categories have been included because
of the view that those whom the deceased was supporting when he or she died should
continue to be supported; others have been included because of what is seen as a moral
obligation on the part of the deceased to make provision for them.

2.2 Arbitrary lists of categories, such as those currently provided for across Australia,?
run the risk of excluding meritorious claims and of making unmeritorious claims possible.3
The National Committee observed that “there will always be deserving applicants in any

category”.*

2.3 This Bill divides the persons who may apply for a family provision order into two
categories:

e those who are automatically entitled to apply, as of right (see cl 6); and

o those who may apply only if the Court determines that they are entitled to do so (see
cl 7).

2.4 The division into two categories follows the models established in, for example,
New South Wales, which requires that the Court must first, in relation to former spouses
and dependent grandchildren of the deceased or dependent members of the deceased’s
household, “determine whether, in its opinion, having regard to all the circumstances of
the case (whether past or present), there are factors which warrant the making of the
application and shall refuse to proceed with the determination of the application and to
make the order unless it is satisfied that there are those factors.” This requirement does
not apply to surviving spouses, de facto partners or children of the deceased who are,
therefore, entitled to apply as of right.

2.5  The National Committee has proposed that the list of those who are automatically
entitled to apply should be limited to those categories that are unlikely to be seriously

1. National Committee for Uniform Succession Laws, Report to the Standing
Committee of Attorneys General on Family Provision (Queensland Law Reform
Commission, Miscellaneous Paper 28, 1997) (“MP 28") at 8.

2. See the list of specific categories of person currently entitled to apply for a family

provision order: MP 28 at 187-206.

MP 28 at 8-9.

MP 28 at 8.

5. Family Provision Act 1982 (NSW) s 9(1).

Hw
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disputed, that is, husbands, wives and de facto partners and non-adult children. The
remaining category of those who may apply only if the Court determines that they are
entitled to do so must establish that the deceased owed them a “responsibility to provide
maintenance, education or advancement in life”.

6 Family members who are entitled to make applications
(1) The following members of the family of a deceased person may apply to the Court for a
family provision order in respect of the estate of the deceased person:
(a) the wife or husband of the deceased person at the time of the deceased person’s
death,
(b) a person who was, at the time of the deceased person’s death, the de facto
partner of the deceased person,
(c) anon-adult child of the deceased person.
(2) In this section:
non-adult child of a deceased person means a child of the deceased person who was
a minor when the deceased person died or who was born after the deceased person
died, but does not include a stepchild of the deceased person.

Note. Section 11 sets out the matters that the Court may consider when determining whether
to make a family provision order, and the nature of any such order.

2.7  The persons who fall within the category of people who are automatically entitled
to apply for a family provision order are the deceased'’s spouse or de facto partner, and
non-adult children. These categories have been identified by the National Committee as
being among those who would “generally have the strongest claim for support from the

deceased person’s estate”.® The National Committee observed:

During the life of the deceased person, his or her spouse and children
would usually have been in a relationship with the deceased person
whereby the deceased person was, by virtue of the relationship alone,
regularly under a duty to support the spouse and/or children. During the
deceased person’s life that duty would often have been a legal as well as a
moral duty.”

2.8  The categories of husband or wife and child are also the easiest relationships to
define and prove.?

6. MP 28 at 9. See also National Committee for Uniform Succession Laws, Family
Provision: Supplementary Report to the Standing Committee of Attorneys General
(Queensland Law Reform Commission, Report 58, 2004) (“R 58”) at para 2.17-2.19.

7. MP28at9.

8. MP28at9.

10 | NSW Law Reform Commission



Family Provision Bill 2004 | Part 2

De facto partner of the deceased

2.9  Although there is a degree of consistency across the Australian jurisdictions with
respect to the eligibility of de facto partners to apply for family provision, the various
jurisdictions still use a range of different terms® and criteria for establishing such
relationships.10 In light of this diversity, the National Committee, while agreeing to include
de facto partners among those who are automatically entitled to apply, decided to leave
the definition of de facto partner to the relevant legislation of each jurisdiction.11 The
definition of “de facto partner” is discussed in the commentary to clause 3.

Non-adult child of the deceased person

2.10 In allowing children of the deceased the automatic right to apply for a family
provision order, no Australian jurisdiction currently imposes an age limit on applicants. In
New South Wales, for example, the relevant provision simply refers to a “child of the

deceased person”.*?

2.11 Clause 6(1)(c) therefore represents a restriction on one of the traditional
categories of those entitled to apply as of right, in that only non-adult children are
included. The Court must consider the position of adult children in accordance with
clause 7.

2.12 Such a provision places the entitlement to apply as of right clearly within “a
maintenance framework of parental responsibilities".13 The National Committee saw this
new provision as moving against the trend of the Courts in recent years to make provision

for able-bodied adult children of the deceased.™* The National Committee concluded that

9.  Most jurisdictions refer to de facto partnerships or relationships: Property
(Relationships) Act 1984 (NSW) s 4; Interpretation Act (NT) s 19A(3); De Facto
Relationships Act (NT) s 3(1) and s 3A; Acts Interpretation Act 1954 (QId) s 32DA;
Interpretation Act 1984 (WA) s 13A; but some refer to domestic partners or
partnerships: Legislation Act 2001 (ACT) s 169; Property Law Act 1958 (Vic)

s 275(1); and one refers to significant relationships: Relationships Act 2003 (Tas)
s 4.

10. See Legislation Act 2001 (ACT) s 169(2); Property (Relationships) Act 1984 (NSW)
s 4(2); De Facto Relationships Act (NT) s 3A(2); Acts Interpretation Act 1954 (Qld)
s 32DA(2); Relationships Act 2003 (Tas) s 4(3); Property Law Act 1958 (Vic)

s 275(2); Interpretation Act 1984 (WA) s 13A(2). In Tasmania, relationships may
now also be proved by registration: Relationships Act 2003 (Tas) s 4(2).

11. R58at9.

12. Family Provision Act 1982 (NSW) s 6(1) definition of “eligible person”.

13. R F Atherton, Family Provision (Victorian Attorney-General’'s Law Reform Advisory
Council, Expert Report 1, 1997) at para 3.15

14. MP 28 at 10-13.

NSW Law Reform Commission | 11



R110 | Uniform succession laws: family provision.

non-adult children would “generally have a far greater moral claim to the deceased

person’s estate than adult children”.*®

2.13 Stepchildren. The definition of “non-adult child” in cl 6(2) does not include
stepchildren who have been included in the lists of those eligible to apply in some
jurisdictions.16 The National Committee decided not to include stepchildren because of
the “definitional difficulties which may arise which would lead to further uncertainty”."’
Such difficulties might include whether some level of dependency would need to be found
and the question about what to do in situations where the parent and step-parent have
divorced.™® Step-children, may, nevertheless may make application if they meet the

requirements of cl 7.

7 Other family members or persons owed responsibility
entitled to make applications

(1) A person to whom a deceased person owed a responsibility to provide maintenance,
education or advancement in life may apply to the Court for a family provision order in
respect of the estate of the deceased person.

(2) An application may be made under this section by a person whether or not the person is
a child or other member of the family of the deceased person.

Note. Section 11 sets out the matters that the Court may consider when determining whether
a person is entitled to make an application under this section.

2.14 To an extent, this provision follows the Victorian legislation which no longer lists
categories of persons entitled to apply for a family provision order but rather allows the
Court to order that provision be made for “the proper maintenance and support of a
person for whom the deceased had responsibility to make provision”.* The Bill differs
from the Victorian model in that cl 6 also provides a limited list of categories of people
who are automatically eligible to apply for family provision orders.”® The National
Committee decided against including any further list of categories within the category of
those for whom the deceased “had responsibility to make provision”.

2.15 Clause 11(1), below, lists the matters the Court must consider in determining
whether a person is eligible to apply for a family provision order.

15. MP 28 at 13.

16. Family Provision Act 1969 (ACT) s 7(1)(d) and s 7(2); Family Provision Act 1970
(NT) s 7(2)(d) and s 7(2)(b); Succession Act 1981 (QId) s 40 (definition of “child");
Inheritance (Family Provision) Act 1972 (SA) s 6(g); Testator's Family Maintenance
Act 1912 (Tas) s 2(1).

17. MP 28 at 13.

18. MP 28 at 197.

19. Administration and Probate Act 1958 (Vic) s 91(1).

20. See para 2.7-2.12 above.
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2.16 The Victorian Court of Appeal has recently considered the meaning of
“responsibility” in the context of the Victorian provisions. It was held that the deceased’s
responsibility must be determined in accordance with the statutory criteria in
Administration and Probate Act 1958 (Vic) s 91(4)(e)-(p).21 It was further noted that, while
“responsibility” connotes what is essentially a “moral” responsibility or duty, the
deceased’s “moral” duty “cannot be a substitute for the criteria enumerated in the

statute”.??

2.17 This broad category can be compared with the current New South Wales provision
that includes in the definition of an eligible person, a person “who was, at any particular
time, wholly or partly dependent upon the deceased person; and ...was, at that particular
time or at any other time, a member of the household of which the deceased person was
a member”.% While, like the proposed section, this New South Wales provision moves
away from the traditional approach of nominating categories of family members, it may
prove inadequate in a number of ways identified by the National Committee:

It is possible that a person who was not dependent upon the deceased
person could have a strong moral claim to maintenance and support from
the deceased person’s estate. Similarly, being a member of the deceased
person’s household is not necessarily an indication that the deceased
person owed the person a responsibility of maintenance and support upon
the deceased person’s death.?*

2.18 The National Committee considered that this new category would allow
“deserving” persons to apply for a family provision order while at the same time providing
the means whereby the Courts could bring proceedings to a timely end if an applicant
was unable to establish that the deceased owed them a responsibility to provide for their
maintenance and support.”®

2.19 The Victorian Supreme Court has determined that, on the facts of the individual
cases, persons within the following categories have had an entitlement to fa