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PREFACE

The Law Reform Commission has been functioning since the
beginning of 1966 and has been constituted by the Law Reform Com~
mission Act, 1967. The Commissioners are—

The Honourable Mr Justice Manning, Chairman.
Professor D. G. Benjafield.

Mr R. D. Conacher.

Mr H. M. Scott.

The Executive Member of the Commission is Mr R. E. Walker. The
offices of the Commission are at Park House, 187 Macquarie Street,
Sydney.

This report is the third report of the Commission made to the
Attorney-General pursuant to a reference by him to the Commission.
The short citation for this report is L.R.C. 3.
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LAW REFORM COMMISSION
FIRST REPORT ON THE
LIMITATION OF ACTIONS

To the Honourable K. M. McCaw, M.L.A,,
Attorney-General for New South Wales,

1. You have made a reference to this Commission in the following
terms:

“To review the law relating to the limitation of actions, notice
of action, and incidental matters.”

2. We have approached our task by dividing it into two parts.
The first part concerns the general law of the limitation of actions. The
second part concerns particular matters which will require consultation
with numerous persons and authorities affected. These particular mat-
ters include the large number of special provisions for the limitation
of actions against public authorities, persons in public offices, and other
persons, and for notice of action; also the question of fixing limitation
periods for the enforcement of statutory charges on land, for example,
rates under the Local Government Act, 1919 ; and further consideration
of the limitation period for an action by the Crown to recover land.
Appendix A to this report is a list of statutory provisions for considera-
tion in the second part of our work under this reference: the list
Appendix A ought not to be treated as exhaustive.

3. We do not read our terms of reference as requiring us to con-
sider limitation periods for criminal proceedings.

4. Tt is convenient to deal first, as this report does deal, with the
general law of the limitation of actions. There are two reasons. First,
it is not practicable to recommend legislation on the particular matters
mentioned in paragraph 2 of this report except on the basis of knowing
what the general law is to be. Second, we would like to have, before
recommending anything concerning these particular matters, the views
of the persons affected. It must take time if a proper opportunity is
to be given for those views to be furnished to us.

5. Our terms of reference are broadly similar to the terms of
reference of a subcommittee of the Law Reform Committee set up by
your predecessor. The latter terms of reference were “to revise the law
relating to limitation of actions (including notice of action) and to sub-
mit a draft Bill in that behalf for the consideration of the Government.”
The subcommittee, under the chairmanship at first of The Honourable
Mr JYustice Flse Mitchell and later of The Honourable Mr Justice
Asprey, have carried their work a comsiderable distance and we have
had the advantage of seeing papers prepared in the course of their work.
In particular we should like to mention the work of Mr R, P. Meagher,
barrister, who prepared the first working draft of a limitation Bill.

6. The general law of the limitation of actions in force in New
South Wales today is in general the same as it was in England when
Queen Victoria came to the throne in 1837. The law rests, in the
main, on Imperial Acts passed before the first settlement of this country,
together with some later English legislation adopted, or copied, by New
South Wales legislation passed over 100 years ago. For the limitation
rules of most common application, it is necessary to go back to a
statute passed in 1623 and it may possibly be necessary to go back to a
statute of 1588.
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7. The text of these old statutes is inaccessible except in a few
textbooks now out of print or in sets of old Imperial statutes also out
of print and held only by the largest legal libraries. Further, the
statutes are cast in a language explicable only by reference to court
procedures, and forms of landholding, and institutions, which otherwise
are rarely of any but antiquarian interest to the practising lawyer, or
to the citizen, of today.

8. Since New South Wales became self-governing, two major epi-
sodes in the history of the general law of the limitation of actions have
happened in England. The first episode was in 1874. It concerned the
twenty-year limitation period which governed (and in New South Wales
still does govern) an action on a covenant in a deed, an action to recover
land, and other actions which we need not specify here. This period
was cut down to twelve years. The change must have led to the relief
of countless people from the anxiety of stale claims and it has not led
to protest on a significant scale that the period is too short. We think
that the change was a wise one and we recommend it for adoption here.

9. The second episode was the passing in England of the Limita-
tion Act, 1939, based on the fifth interim report of the Law Revision
Committee (the Wright Committee) in 1936 (Cmd. 5334). The
Imperial Act of 1939 repealed all the old general statutes of limitation
and stated the law in more coherent and modemn terms. The Imperial
Act of 1939 was amended in 1954, in 1959, and in 1963, but its main
provisions have been in force for upwards of twenty-five years and
have been tested in the courts on many occasions. It is the basis of
the present law in New Zealand, Victoria, Queensland, and Western
Australia. ‘

10. We think, and we say it with respect, that the Imperial Act
of 1939 makes sound provision for the general law of limitation of
actions. We have used it as the starting point in framing the Bill which
we present with this report as Appendix B. We have, however, departed
in many ways from the wording, and in some ways from the principles,
of the Imperial Act of 1939. Indeed, the passages in the Bill are few
which are taken verbatim from the Imperial Act. We shall attempt,
in this report and in its appendices, to show the reasons which have
led us to depart from the terms of the Imperial Act.

11. We ‘have already spoken of one major change which we
recommend: the general reduction of the present limitation period of
twenty years to twelve years. It may be safe to make a general reduc-
tion to a period less than twelve years, but we are not convinced
that such a further reduction can be made without unduly shortening
the time within which the claims in question may be litigated and,
indeed, without sacrificing the respite which a creditor or other claimant
may be content to allow in the hope that claims can, in time, be settled
without recourse to the courts. We recommend a general reduction of
the present twenty year period to twelve years, but no further.

12. As regards the recovery of land, although the ordinary period
within which an action may be brought is now twenty years and would,
under our Bill, be twelve years, the period now allowed for an action by
the Crown is sixty years. In England this period is, under the Imperial
Act of 1939, thirty years. The reason given by the Wright Committee
for the reduction was that a purchaser could investigate a title to land
only back to a root of title at least thirty years old. The thirty year
period was forty years before 1926 and before 1874 it was sixty
years. The position is similar for old system titles in New South Wales:
the period was sixty years until 1920; forty years from 1920 to 1931;
and has been thirty years thenceforward; we recommend that the thirty
year period for an action by the Crown to recover land be adopted
here and the Bill so provides.

13. A major change which we recommend is the adoption of
the substance of provisions introduced in England by the Imperial
Limitation Act, 1963. These provisions would allow an extension of the
limitation period for bringing an action for damages for personal injuries
in cases where the injured person does not know, and could not reason-
ably be expected to know, the material facts relating to his cause of
action until the limitation period has almost expired or until after the
expiry of the limitation period. This provision would apply, for
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example, to the case where a factory worker contracts pneumoconiosis
by reason of the negligence or breach of statutory duty of his employer.
Such a disease may in fact be contracted {so that the cause of action of
the injured worker accrues) many years before there is any outwird
sign of the disease and, under the present law, the cause of action may
be statute-barred before the injured man knows or could be reason-
ably expected to know that he has the cause of action.

14. Another change which we recommend, rarely important in prac-
tice, but of basic importance t0 the principles of the law of the limita-
tion of actions, concerns the extinction of rights and titles on the expira-
tion of the limitation periods for actions for their enforcement. Before
1833 in England and 1837 in New South Wales, the expiration of the
limitation period only barred the remedy by court action and not the
right, whether the right was a debt, a claim for damages, a title to
Jand, or any other right. By the Acts of the 1830, the expiration of the
limitation period for an action to recover 1and worked an extinction of
the title of the claimant to the land, but the law in this respect was
otherwise unchanged. The Imperial Act of 1939 extinguishes a title to
goods on the expiration of the Nimitation period for an action for
the conversion or detention of the goods, but leaves the law other-
wise unchanged. The Wright Committee, indeed, considered the pro-
blem and did not recommend that any change be made. We think,
however, that the extinction of the claim or title should be made the
general rule. Leaving the claim or title in existence without the support
of a remedy by action is to leave settled expectations open for cver
afterwards to disturbance by accident or by contrivance. We discuss
the matter in more detail in paragraphs 306 to 330 of the notes which
are appendix C to this report. Of those whom we comsulted on the
effect of the Bill generally, a substantial majority were in accord with
our proposals for the general extinction of rights and titles on the
expiration of the televant limitation periods.

15. 1t has for centuries been the law that an acknowledgment or
part payment of a debt gives a fresh start to the running of the limita-
tion period. The rules on this subject were at first developed by the
courts but were later modified and extended by statute. Probably be-
cause of the rules of pleading and procedure of the courts at the time
when the doctrines of acknowledgment and part payment were
developed, the doctrine has been confined to liquidated claims, as distinct
from claims to damages. Thus, if a man breaks his contract to pay the
value of a car, there is a claim for a liquidated sum which is susceptible
of acknowledgment; but if a man breaks his contract to deliver the car,
there is only a claim for damages for which an acknowledgment is in-
operative, even though the measure of damages may be the value of the
car. We think that distinctions of thiz kind are mischievous and we
recommend a provision covering acknowledgments and part payments
relating to all the causes of action to which the Bill applies.

16. An innovation for which there Is, s0 far as we know, no
precedent in a Limitation Act is made by the Bill in the case of dis-
ability through mental illness. It often happens that the affairs of a
mentally ill person arc under the control of the Master in the Pro-
tective Jurisdiction of the Supreme Court or of a committee or manager
appointed under the Mental Health Act, 1958. In such a case, section
53 of the Bill would enable a person who apprehends that the mentally
ill person may have a claim against him to give to the Master, committee
or manager a notice to proceed, stating the circumstances in which the
claim may be alleged to arise. On the notice being given, the Master,
committee, or manager would have at least three years within which
to bring any action which he may think justified, but the mental illness
would give no further postponement of the running of the limitation
period. This provision would, we think, promote the main purpose
of a statute of limitations without injustice to the mentally ill.

17. At present, the cxtensions of time for disability do not apply
to actions under the Compensation to Relatives Act. By putting the
general limitation provisions for those actions in this Bill, we would
make them subject to extensions in case of disabilitv and in other cases.

18. The limitation period for proceedings for contribution between
tortfeasors has recently had some consideration in the High Court of
Australia (Brambles Constructions Pry. Ltd. v. Helmers (1966)
114 C.L.R. 213). The Bill makes express provision on this subject, a
modiﬁc%tion of provision made in England by the Imperial Limitation
Act 1963,
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19, Appendix C to this report contains more detailed notes on
the provisions of the Bill which is Appendix B. Appendix D to this
report contains comparative tables showing the relationship of the pro-
visions of the statutes now in force to the provisions of the Bill and
showing the relationship of provisions of the Imperial Act of 193¢ and
the amending Act of 1963 to the provisions of &e Bill,

20. We have received valuable help from the following;

Mr E. S. Bishop, the Parliamentary Draftsman,

Mr E. N. Dawes, the Master in the Protective Jurisdiction of
the Supreme Court,

Mr P. J. Grimes, an Examiner of Titles.

The Law Society of New South Wales and, in particular;
Mr E. A, Francis.
Mr K. N. Austin.
Mr D. C. Moore.

Mr R. J. McKay, the Crown Solicitor,

Professor W. L. Morison, of the Faculty of Law in the University
of Sydney.
The New South Wales Bar Association and, in particular:
Mr F. J. D. Officer, Q.C.
Mr H. J. H. Henchman,
Mr C. R. Allen.
Mr R. P. Meagher.

Mr T. L. Willis, Assistant Parliamentary Draftsman.

We gratefully acknowledge the help that they have given us. There
are necessarily differences in opinion on such a complex technical syb-
ject and probably few, if any, of those who have helped us would agree
in every respect with our proposals. There has, however, been an
extraordinary measure of either agreement with, or understanding of, the
reasons for, our proposals. The responsibility for our proposals is,
nevertheless, ours alonpe.

21. We recommend a Bill in the terms of Appendix B to this
report.

27th October, 1967,

J. K. Manning,
Chairman.

David G. Benjafield,
Member.
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APPENDIX B
Arrangement of Limitation Bill

Limitation Bill



— st

12.
13.

14.
15.
16.
17.
18.
19.
20.
21.
22,
23.
. Arrears of income.
25.
26.

27,
28.
29,
30.
31.
. Forfeiture and breach of condition.
33,
34.
35.
36.
37
38,
39,

47.
48.
49,
50.

OO0 GO I N L) B
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APPENDIX B—continued

LIMITATION BILL 1967
ARRANGEMENT
PART I-—PRELIMINARY.

. Short title.

. Construction.

. Division.

. Repeal, amendment, and citation.
. Saving.

. Transition.

. Other limitations.

. Saving of specified enactments.

. Acquiescence etc.

The Crown.

. Interpretation.

PART II—PERIODS OF LIMITATION AND RELATED MATTERS
DrvisioN 1—Preliminary.

Relationship to Part III.
More than one bar.

DrvisioN Z—Geneml.

General,

Account.

Deed.

Judgment.

Penalty and forfeiture.
Compensation to relatives.
Arbitral award.

Successive wrongs to goods.
Shipping.

Equitable relief.

Relief against forfeiture of lease.
Contribution between tortfeasors.

DrvisioN 3—Land.

General.

Accrual—dispossession or discontinuance.
Accrual—deceased in possession.
Accrual—grantor in possession.
Accrual—future interests.

Rent wrongly paid.

Tenancies.

Landlord and Tenant (Amendment) Act, 1948,
Equitable interest.

Settled land.

Adverse possession.

Formal entry and claim.

DivisioNn 4—Mortgages.

. Mortgage under Real Property Act,
41.
42.
43,
. Adjustment of interest.
45,
46.

Redemption. .
Action for principal possession or foreclosure,
Action for interest.

Power of sale etc.
Mortgage of ship.

DivisioNn 5—Trusts.

Fraud and conversion; trust property.
Breach of trust.

Accrual—future interest.

Beneficiaries other than the plaintiff,



51.

52,
53.
54,
. Fraud and deceit.
56.

57.
58,
59,
60.
61.
62.

63.
. Account.
65.
66.
67.
68,

69.
70.
71.
72.
73.

74.
. Joint right.
76.
77.
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APPENDIX B—continued

PART III—POSTPONEMENT OF THE BAR
Division 1—General.
Ultimate bar.

DivisioN 2— Disability, confirmation, fraud, and mistake,

Disability.
Notice to proceed.
Confirmation.

Mistake.

DivisioN 3—Personal injury cases.

Interpretation,

Ordinary action.
Surviving action.
Compensation to relatives.
Prior bar ineffective.
Evidence.

PART IV—MISCELLANEOUS
DivisioNn 1—Extinction of right and title,
Debt, damages etc,
Property.
Instrument under Real Property Act,
Future interest in land.
Possessory lien.
DrvisioN 2—Arbitration.

Interpretation.
Application of this Act.
Accrual,
Commencement.
Extension of limitation period.
DivisioN 3—General.
Set off etc.
Joint liability.
Rules of court.

ScHEDULE ONE—Repeal of enactments,
ScuEpULE Two—Amendment of Acts.

ScurpuLe THREE—Citation of Acts.
ScuspULE FourR—Extinction of right and title.
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Proposed Limitation Bill

A BILL

To amend and consolidate the law relating to
the limitation of actions; to repeal section 5 of
the Imperial Act known as the Common Informers
Act, 1588, and certain other Imperial enactments;
to repeal the unrepealed portion of the Act passed
in the fourth year of the reign of William the
Fourth number seventeen and certain other enact-
ments; to amend the Compensation to Relatives
Act of 1897, as amended by subsequent Acts, and
certain other enactments; to make further pro-
vision concerning estates tail; and for purposes
connected therewith.

—(1) BE



27

. . . . (Pa.rt I,
Limitation 5. 1.3)

BE it enacted by the Queen’s Most Excellent Majesty, by
and with the advice and consent of the Legislative
Council and Legislative Assembly of New South Wales in
Parliament assembled, and by the authority of the same, as
5 follows: —

PART 1.
PRELIMINARY.
1. (1) This Act may be cited as the “Limitation Act, Short title
1967". ;P;ggrrg;nt.
10 (2) This Act shall commence upon a day to be

appointed by the Governor and notified by proclamation
published in the Gazette.

2. This Act is to be read and construed subject to the Construe-
Commonwealth of Australia Constitution Act and so as not "
15 to exceed the legislative power of the State, to the intent that
where any provision of this Act or the application thereof to
any person or circumstance is held invalid, the remainder of
this Act and the application of the provision to other persons
or circumstances is not to be affected.

20 3. This Act is divided into Parts and Divisions as Division.
follows :—

PART I.—PRELIMINARY—ss. 1-11.

PART II.—Prriops OF LIMITATION AND RELATED
MATTERS—ss. 12-50.

25 DivisioN 1.—Preliminary—ss. 12, 13.
DivisioNn 2.—General—ss. 14-26.
DivistoN 3.—Land—ss. 27-39.
DivisioN 4.—~—Mortgages—ss., 4046,
DrvisioN 5.—Trusts—ss. 47-50.
PART
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imitation. (Part I,
Limitation Qantk

PART III.—POSTPONEMENT OF THE BAR—ss. 51-62.
DivisioN 1.—General—s. 51.

DivisioN 2.—Disability, confirmation, fraud and
mistake—ss, 52-56.

5 DivisioN 3.—Personal injury cases—ss. 57—62.
PART IV.—MISCELLANEOUS—ss. 63-77.
DivisioN 1.—Extinction of right and title—ss. 63—68.
DivisioN 2.—Arbitration—ss. 69-73.
DrvisioN 3.—General—ss, 74-717.
10 SCHEDULES.

4. (1) Each Imperial Act specified in Part A of Schedule Repeal,

One to this Act is, to the extent therein expressed, repealed 25fiiment
so far as it applies to New South Wales. Schedule
Parl A,
(2) Each Act specified in Part B of Schedule One to gchedule
15 this Act is, to the extent therein expressed, repealed. Part B.

(3) Each Act specified in column 1 of Schedule Two schedule
to this Act is amended as specified opposite that Act in column T%e
2 of that Schedule.

(4) The Conveyancing Act, 1919, is amended by
20 inserting next after section 19 the following new section :—

19a. (1) Where at or after the commencement of the Estates
Limitation Act, 1967, any person is entitled, or would, Eil!t_h;r
but for section nincteen of this Act, be entitled, to an provisions,
estate tail (legal or equitable) and whether in possession,
25 reversion, or remainder, in any land, such person
shall be deemed to be entitled to an estate in fee simple
(legal or equitable, as the case may be) in such Iland,
to the exclusion of all estates or interests limited to take
effect after the determination or in defeasance of any
30 such estate tail and to the exclusion of all estates or

interests in reversion on any such estate tail.

(2)
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Limitation. {Part],
itatio 5. 4.6)

(2) In this section the expression “estate tail”
includes that estate in fee into which an estate tail is
converted where the issue in tail are barred, but persons
claiming estates by way of remainder or otherwise are

5 not barred ; also an estate in fee voidable or determinable
by the entry of the issue in tail; but does not include the
estate of a tenant in tail after possibility of issue extinct.

(3) This section applies to land under the
provisions of the Real Property Act, 1900, as amended
10 by subsequent Acts, and the Registrar-General is hereby
authorised on the prescribed application to make all such
entries in the register book as may be necessary to give
effect thereto.

(5) Each Act specified in column 1 of Schedule Three schedule
15 to this Act, as amended by this Act, may be cited in the Three.
manner specified opposite that Act in column 2 of that
Schedule.

5, (1) Section 8 of the Interpretation Act of 1897 Saving.
applies to the repeal by this Act in whole or in part of an
20 Imperial Act in the manner in which that section applies to
the repeal in whole or in part of an Act.

(2) The repeal or amendment of an enactment Or cf. 52 & 53
Imperial enactment by this Act does not revive anything not Vict. <. 63,

in force or existing at the commencement of this Act. s{'a%? @

6. Subject to section 26 and to Division 3 of Part III of Transition.
this Act, nothing in this Act—

(a) affects an action brought or arbitration commenced cf.2 & 3
before the commencement of this Act; G 6 s
. . ®.
(b) enables an action or arbitration to be commenced cf.2 &3
30 or maintained which is barred at the commencement G¢@. 6
., N c.21,533
of this Act by an enactment or an Imperial enact- (a).

ment repealed or amended by this Act;
(c)
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(c) affects the extinction of the title of a person to land

under section 34 of the Imperial Act shortly entitled
the Real Property Limitation Act, 1833, as adopted
and applied by the Act passed in the eighth year of
the reign of King William the Fourth, number three,
where the period limited by that Imperial Act, as so
adopted and applied, to that person for making an
entry or distress or bringing any action or suit to
recover the land has commenced to run before the
commencement of this Act; or

(d) prevents the commencement and maintenance of

an action or arbitration within the time allowed by
an enactment or an Imperial enactment repealed or
amended by this Act on a cause of action which
accrued before the commencement of this Act, but
this paragraph has effect subject to paragraphs (b)
and (c) of this section.

7. Nothing in this Act— Other limi-

(a)

(b)

. . . . . . . tations,
applies to an action or arbitration for which a limi- ¢ 5 43

tation period is fixed by or under an enactment Geo. 6,
other than this Act or by or under an Imperial & 215 32
enactment (not being an enactment or an Imperial
enactment repealed or omitted by this Act); or

applies to an action or arbifration to which the .t 243
Crown is a party and for which, if it were between Geo. 6,
subjects, a period of limitation would be fixed by &% 3%
or under an enactment other than this Act or by

or under an Imperial enactment (not being an
enactment or an Imperial enactment repealed or

omitted by this Act).

8. Nothing in this Act affects the operation of— Saving of

(a)

cified
section 45 of the Real Property Act, 1900; ohactments.

(b) section 2358 of the Crown Lands Consoclidation

(c)

Act, 1913; or

subsection (2) of section 50 of the Conveyancing
Act, 1919. 9.
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Acquie-

. scence, ctc.
9, Nothing in this Act affects the rules of equity concern- cf.2&3

ing the refusal of relief on the ground of laches acquiescence Gto. 6,

. ¢ 21,s.29.
or otherwise,

The Crown.

cf.2&3
10. (1) Subject to subsections (3) and (4) of this sec- Geo.6,

5 tion, this Act binds the Crown and the Crown has the benefit ‘Eﬁl 5. 30
of this Act. cf.2&3

Geo, 6,
(2) For the purposes of this Act an action by an ¢, 21.8.30

officer of the Crown as such or a person acting on behalf of @)

the Crown is an action by the Crown. %f; 2&2 3
0. O,
i i c.21,8. 30
10 Crown J3) This Act does not apply to an action by the {3 oo,

(a) for the recovery of a tax or duty or of interest on a
tax or duty; or

(b) in respect of the forfeiture of a ship. oi;: %83 3
15 (4) This Act does not affect the prerogative right {31 3
of the Crown to gold and silver.
Interpre-
tation.
11. (1) In this Act, unless the context or subject matter ‘éf 28‘53 3
otherwise indicates or requires— TR
31 (1).

“Action” includes any proceeding in a court.

20 “Crown” includes not only the Crown in right of New
South Wales but also, so far as the legislative power
of Parliament permits, the Crown in all its other
capacities.

“Deed” includes an instrument having the effect of a
25 deed under the law of New South Wales or, in the
case of an instrument executed pursuant to the law

of—

(a) the United Kingdom of Great Britain and
Northern Ireland;

30 (b) another State of the Commonwealth ;

(c) the Commonwealth;

(d)
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(d) a Territory of the Commonwealth ; or
(e} New Zealand,

having the effect of a deed under the law pursuant
to which it is executed.

“Income” includes interest on a judgment and other cf. Act No.
. . o . , 1919,
interest, and includes rent annuities and dividends, 5144 (1).
but does not include arrears of interest secured by
a mortgage and lawfully treated as principal.

“Judgment” includes not only a judgment of a court of
New South Wales but also a judgment of a court
of the United Kingdom of Great Britain and
Northern Ireland, a court of another State of the
Commonwealth, a court of the Commonwealth, a
court of a Territory of the Commonwealth, or a
court of any other place.

“Land” includes—-

(a) corporeal hereditaments and rentcharges
and any estate or interest therein whether
frechold or leasehold and whether at law
or in equity; and

(b} the interest pending sale of land (including
incorporeal hereditaments) held on trust for
sale of a person having an interest in the
proceeds of sale;

but does not include easements or profits & prendre
nor, subject to paragraphs (a) and (b) of this
definition, other incorporeal hereditaments.

“Landlord” means a person entitled to land subject to a
lease. :

“Mortgage” does not include a possessory lien on goods of. Act No.
nor any binding effect on property arising under a 6, 1919,
writ of execution against the property but other- %7 (I
wise includes a charge or lien on any property for
securing money or money’s worth.

“Mortgagee”
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“Mortgagee” includes a person claiming a mortgage cf, ActNo.
through an original mortgagee. 25719( llﬁ;

“Mortgagor” includes a person claiming property subject cf. Scltho.

to a mortgage through an original mortgagor. 5] y
“Personal representative” means an executor to whom
probate has been granted, including an executor
by right of representation, or an administrator
within the meaning of the Wills, Probate and
Administration Act, 1898, and includes the Public
Trustee acting under section 23 of the Public
Trustee Act, 1913.

“Plaintiff” means a person bringing an action.

“Principal money”, in relation to a mortgage, means all
money secured by the mortgage, including arrears
of interest lawfully treated as principal, but does not
include other interest.

“Rent” includes a rent payable under a lease and any
other rent service and a rentcharge.

“Rentcharge” means an annuity or other periodical sum
of money, being an annuity or sum charged on or
payable out of land, but does not include a rent
payable under a lease nor any other rent service
nor interest under a mortgage.

“Successor”, in relation to a person liable on a cause of ¢£.2&3
action, means a person on whom the liability of Ggo-6.

. ¢ 21,825
the firstmentioned person devolves, whether as per- ().
sonal representative or otherwise on death, or on
bankruptey, disposition of property, or determina-
tion of a limited estate or interest, or otherwise.

“Trust” includes express implied and constructive trusts, .¢ 4. no.
whether or not the trustee has a beneficial interest 14, 1925,
in the trust property, and whether or not the trust * 5.
arises only by reason of a transaction impeached, &paior
and includes the duties incident o the office of [1920]
personal representative but does not include the ﬁ'ﬁ'gg_’
duties incident to the estate or interest of a mort-
gagee in mortgaged property.
“Trustee”

P 65381—3
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“Trustee” has a meaning corresponding to the meanin
g

(a)

(b)

of “trust”.

(2) For the purposes of this Act—

a person claims through another person in respect ¢£.24& 3
of any property or right if he is entitled to the cezu165 31
property or right by through under or by the act (4).

of that other person, but a person entitled to
property or a right by virtue of an appointment

under a special power of appointment does not, by

reason of the appointment, claim the property or

right through the appointor;

a reference to a cause of action to recover landcé%&s?’

includes a reference to a right to enter into posses- c.21,s. 31
sion of the land; (5).

(c) a thing done to or by or suffered by an agent iscf.2&3

(d)

done to or by or suffered by his principal ; and CG"zolﬁss 94

(2).26 (a).
a cause of action to which any of the provisions of o 2 4 3

Division 4 of Part II of this Act applies is not a Geo. 6,

cause of action to recover land or a cause of action ‘(’4%1 s 18

to enforce an equitable estate or interest in land.

(3) For the purposes of this Act a person is under a Disability.
disability— cf.2&3

(a) while he is an infant; or c.21, 8. 31

(2), ().

(b) while he is, for a continuous period of twenty-eight

days or upwards, incapable of, or substantially
impeded in, the management of his affairs in
relation to the cause of action in respect of the
limitation period for which the question arises, by
reason of—

(i) any disease or any impairment of his
physical or mental condition;

(ii) restraint of his person, lawful or unlawfui,
including detention or custody under the
Mental Health Act, 1958;

(ii)
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(iii) war or warlike operations; or Div. 1,
gs. 12, 13)
(iv) circumstances arising out of war or warlike
operations.

(4) In this Act, in respect of land which is a rent-cf.2&3
5 charge— gltca g,lc.

(a) a reference to the possession of land is a reference 6.

to the receipt of the rent; and

(b) a reference to the date of dispossession or discon-
tinuance of possession of land is a reference to the
10 date when rent first becomes overdue.

(5) The provisions of this Act as to the date of
accrual of a cause of action have effect for the purposes of
this Act but not for any other purpose.

(6) In this Act, a reference to an Act includes
15 amendments of that Act by subsequent Acts.

PART IL
PERIODS OF LIMITATION AND RELATED MATTERS.

DivisioN 1.—Preliminary.

12, The provisions of this Part have effect subject to the Relation-

p . Re
20 provisions of Part IIT of this Act. ship tI?I.

of. 2&3
Geo. 6,
c.21,s. 1.

13. Where, under each of two or more provisions of this Mare than
Part, an action is not maintainable if brought after a specified one bar.

time, the action is not maintainable if brought after the earlier g;ﬁ_‘%?c_
or earliest of those times. 211_63: 2(3)
Proviso,

DrvisioNn
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Division 2. —General.

14. (1) An action on any of the following causes of General.
action is not maintainable if brought after the expiration of
a limijtation period of six years running from the date on
5 which the cause of action first accrues to the plaintiff or to a
person through whom he claims—

(a) a cause of action founded on contract (including cf.2 & 3
quasi contract) not being a cause of action founded Sg“if’)"('az)l'
on a deed; )

. . . .2
10 (b) acause of action founded on tort, including a cause ?;feo_"‘g?c_ 21,

of action for damages for breach of statutory duty; s.2 (1) (a).

i c iz . ef. 2&3
(c) a cause of action to enforce a recognizance; Gio b .21,

5.2 (1) (b).

(d) a cause of action to recover money recoverable by °f.;§‘§3c .
virtue of an enactment, other than a penalty or g 2(1) (d).

15 forfeiture or sum by way of penalty or forfeiture.

(2) This section does not apply to—

(a) a cause of action to which section 19 of this Act
applies; or -

(b) a cause of action for contribution to which section
20 26 of this Act applies.

(3) For the purposes of paragraph (d) of subsection

(1) of this section, “enactment” includes not only an enact-

ment of New South Wales but also an enactment of the

Imperial Parliament, an enactment of another State of the

25 Commonwealth, an enactment of the Commonwealth, an

enactment of a Territory of the Commonwealth and an enact-
ment of any other country.

15. An action on a cause of action for an account Accounts,
founded on a liability at law to account is not maintainable jn cf.2 & 3
. . . o 0. 6, ¢. 21,
30 respect of any matter if brought after the expiration of a limi- 5.2 (2).
tation period of six years running from the date on which the
matter arises.

16.



37

Limitation. Div. 2

16. An action on a cause of action founded on a deed is Deed.
not maintainable if brought after the expiration of a limitation cf. 2 &3
period of twelve years running from the date on which the §5% 82"
cause of action first accrues to the plaintifi or to a person '

5 through whom he claims.

17. (1) An action on a cause of action on a judgment Judgment.
is not maintainable if brought after the expiration of a limita- cf. 2&3
tion period of twelve years running from the date on which 95 & -2
the judgment first becomes enforceable by the plaintiff or
10 by a person through whom he claims.

(2) A judgment of a court of a place outside New
South Wales becomes enforceable for the purposes of this
section on the date on which the judgment becomes enforce-
able in the place where the judgment is given.

15 (3) Subsection (2) of this section does not apply to
a judgment of a court of the Commonwealth, not being a
court of a Territory of the Commonwealth.

18. (1) An action on a cause of action tO recoOver a penaiyand
penalty or forfeiture, or sum by way of penalty or forfeiture, forfeiture.
20 recoverable by virtue of an enactment, is not maintainable if &f:2&3
brought after the expiration of a limitation period of two 21.5.2 5.
years running from the date on which the cause of action first
accrues to the plaintiff or to a person through whom he
claims,

25 (2) In this section “penalty” does not include a fine . 7 43

to which a person is liable on conviction for a criminal offence. (Z}leo 62, '(:'5)
, 8.
proviso.

19. An action on a cause of action arising under section 3 compensa-
or section 68 of the Compensation to Relatives Act of 1897, tiento
by virtue of a death, is not maintainable if brought after the Ac:;o
30 expiration of a limitation period of six years running from 31,1897,
the date of the death, 5. 5.

20.
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20. (1) An action on a cause of action to enforce an arbigal

award of an arbitrator is not maintainable if brought after award.
the expiration of the limitation period fixed by subsection (2) onég.aésc.
of this section running from the date on which the cause of 21,s. 2 (1)

5 action first accrues to the plaintiff or to a person through E‘;)) (),
whom he claims.

{2) The limitation period for the purposes of sub-
section (1) of this section is—

(a) where the award is made under an arbitration
10 agreement and the arbitration agreement is made
by deed—twelve years; and

(b) in any other case—six years.

(3) For the purposes of this section a cause of action

to enforce an award of an arbitrator accrues on the date on

15 which default first happens in observance of the award, being
the default in respect of which the action is brought.

(4) In this section, “arbitration agreement” means of. Act No.
an agreement to submit present or future differences to 29, 1902,
arbitration, whether an arbitrator is named in the agreement % *:
20 or not.

(5) This section applies to an award of an arbitrator
under any Act regulations rules by-laws order or scheme, but
applies to such anp award subject to the provisions of the Act
regulations rules by-laws order or scheme.

25 21. Where— Successive
wrongs to

{a) a cause of action for the conversion or detention of goods.

goods accrues to a person; and %f 2 &6‘3 2
e0. C. )
(b) afterwards, possession of the goods not having been s 3 (1).

recovered by him or by a person claiming through
30 him, a further cause of action for the conversion or
detention of the goods or a cause of action to
recover the proceeds of sale of the goods accrues
to him or to a person claiming through him,
an
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an action on the further cause of action for conversion or
detention or on the cause of action to recover the proceeds
of sale is not maintainable if brought after the expiration of
a limitation period of six years running from the date when

5 the first cause of action first accrues to the plaintiff or to a
person through whom he claims.

22. (1) Paragraph (a) of subsection (1) of section 14 of Shipping,
this Act applies to a cause of action to recover a seaman’s of. 2 & 3
wages, but otherwise sections 14 to 21 inclusive of this Act f;"(iﬁ‘s)- ¢ 21,
10 do not apply to a cause of action in rem in Admiralty. R

(2) An action on a cause of action to enforce a . com.
claim or lien against a vessel or her owners in respect of any monwealth
damage or loss to another vessel, her cargo or freight, or any f‘gcltf: ';556
property on board her, or damage for loss of life or personal (1).

15 injuries suffered by any person on board her, caused by the
fault of the former vessel, whether such vessel be wholly or
partly in fault, is not maintainable if brought after the expira-
tion of a limitation period of two years running from the date
when the damage loss or injury is caused.

20 (3) An action on a cause of action to enforce a claim ¢f. Com-
or lien in respect of any salvage services is mot maintain- i’gﬁ‘:ﬁﬂ]ﬁ
able if brought after the expiration of a limitation period of 1913, 5 396
two years running from the date when the salvage services are (1)-

rendered.

75 (4) For the purposes of an action in a court, the cf. Com-
court— oAl

(a) may extend the limitation period mentioned in %3, 5. 396
subsection (2) or subsection (3) of this section to =
such an extent and on such terms as it thinks fit;
30 and

(b) shall, if satisfied that there has not during the
limitation period been a reasonable opportunity of
arresting the defendant vessel within the jurisdiction
of the court, or within the territorial waters of the

35 country to which the plaintiff’s vessel belongs or
in which the plaintiff resides or has his principal
place
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place of business, extend the limitation period to an
extent sufficient to give a reasonable opportunity of
so arresting the defendant vessel.
i (5) For the purposes of this section— cf. Com.
5 (a) “freight” includes passage monecy and hire; e calth
:3;3, 5. 396

(b) “vessel” means a vessel used in navigation, other cf. Com-
than air navigation, and includes a barge lighter momwealth

. Act No. 4,
or like vessel; and 1913,5. 6
(1).

: (c) reference to damage or loss caused by the fault of cf. com-

| 10 - a vessel extends to any salvage or other expenses, HA“’“Wﬂa“h

: ct No. 4,

' consequent upon that fault, recoverable at law by 1913,5. 396
4.

way of damages.

(6) Part I1I of this Act does not apply to a cause of
action to which subsection (2) or subsection (3) of this
15 section applies.

23, Sections 14, 16, 17, 18, 20 and 21 of this Act do not ggyitable
apply, except so far as they may be applied by analogy, to a relief.
cause of action for specific performance of a contract or for ¢f-2&3

. s . . . Geo. 6, c.
an injunction or for other equitable relief. zf‘;, 7 f-,v)_

90 24. (1) Subject to subsection (2) of this section an arearsof
action on a cause of action to recover arrears of income is income.
not maintainable if brought after the expiration of a limitation ¢f- 2 &3
period of six years running from the date on which the cause 21, s, 2 (4),
of action first accrues to the plaintiff or to a person through 17,20

25 whom he claims.

(2) An action on a cause of action to recover arrears
of interest on principal money is not maintainable if brought
after the expiration of the limitation period fixed by or under
this Act for an action between the same parties to recover the

30 principal money.
(3)
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(3) Subsections (1) and (2) of this section do not
apply to a cause of action to which section 43 of this Act
applies.

(4) For the purposes of this section a cause of action

5 to recover arrears of income includes a cause of action to

recover the arrears from any person, whether as principal
surety or otherwise.

25. In an action in which any party to the action seeks Relief
relief against forfeiture of a lease, the party seeking the relief 82net
0: . . . . orfeiture
is not to be required, as a term of relief against forfeiture, to of lease.
pay rent for the recovery of which, by reason of the expira-
tion of a limitation period fixed by or under this Act, an action
would not be maintainable if brought on the date on which

the firstmentioned action is brought.

15 26. (1) An action on a cause of action for contribution Contribution
under subsection (1) of section 5 of the Law Reform (Miscel- }’:ﬂ;“";:“ tort:
laneous Provisions) Act, 1946, is not maintainable if brought ¢ 1943

after the first to expire of— c. 47,8. 4.

(a) a limitation period of two years running from the
20 date on which the cause of action for contribution
first accrues to the plaintiff or to a person through

whom he claims; and

(b} a limitation period of four years running from the
date of the expiration of the limitation period for
25 the principal cause of action.

(2) For the purposes of paragraph (a) of subsection cf, 1963
(1) of this section, the date on which a cause of action for © :7('2)
contribution first accrues is— 5. .

(a) if the plaintiff in the action for contribution or a

30 person through whom he claims is liable in respect

of the damage for which contribution is claimed by

judgment in a civil action or by arbitral award—the

date on which the judgment is given or the award

is made, whether or not, in the case of a judgment,

35 the judgment is afterwards varied as to quanfum
of damages; or

()
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(b) if, in a case to which paragraph (a) of this sub- Div. 3,s.27)
section does not apply, the plaintiff in the action for
contribution or a person through whom he claims
makes an agreement with a person having a cause
5 of action for the damage for which the cause of
action for contribution arises, which agreement
fixes, as between the parties to the agreement, the
amount of the lability in respect of that damage
of the plaintiff in the action for contribution or a
10 person through whom he claims—the date on which
the agreement is made.

(3) In paragraph (b) of subsection (1) of this sec-
tion, the expression “the limitation period for the principal
cause of action” means the limitation period fixed by or under

15 this Act or by or under any other enactment (including an
enactment repealed or omitted by this Act) for the cause of
action for the liability in respect of which contribution is
sought.

(4) Nothing in this section affects the construction
29 of section 5 of the Law Reform (Miscelaneous Provisions)
Act, 1946.

Drviston 3.—Land.

27. (1) An action on a cause of action to recover land General.
is not maintainable by the Crown if brought after the expira- %f- 2&3 a1
25 tion of a limitation period of thirty years running from the g io('f)’,c‘ ’
date on which the cause of action first accrues to the Crown

or to a person through whom the Crown claims.

(2) Subject to subsection (3) of this section ancef2&3
action on a cause of action to recover land is not maintainable E‘;"i% €21,
by a person other than the Crown if brought after the expira- '
30 ,; . el . .

tion of a limitation period of twelve years running from the
date on which the cause of action first accrues to the plaintiff

or to a person through whom he claims.

(3) Subsection (2} of this section does not apply to c£.2&3
35 an action brought by a person claiming through the Crown Geo.6, c.

- ; 21,84 (3
and brought on a cause of action which accrues to the Crown. proviso.( ’

4
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(4) Where a cause of action to recover land accrues of. 2&3
to the Crown, an action on that cause of action is not main- (231*-0- 6, c.
. . . ,8.4(3)
tainable by a person claiming through the Crown if brought proviso.

after the expiration of the first to expire of—
5 (a) the limitation period fixed by or under this Act for
an action on that cause of action by the Crown ; and

(b) a limitation period of twelve years running from the
date on which the cause of action first accrues (on
or after the date of accrual to the Crown) to a

10 person claiming through the Crown.
28. Where the plaintiff in an action on a cause of action Accrual—
to recover land or a person through whom he claims— gilgg"’;’r"’;i;_
(a) has been in possession of the land; and ;?“2";‘;‘”‘“'
(b) while entitled to the land, is dispossessed or discon- GI;'-o. t’g, c.
15 tinues his possession, 21,8 5(1)-

the cause of action accrues on the date of dispossession or
discontinuance.

29, Where— Accrual—

\ . . . d d i

(a) the estate or interest claimed in an action on a pf,:::;m',n
20 cause of action to recover land is an estate or cée 2&13
1 . 0. 6, ¢.

interest: L85 (2).

(i) assured as an estate or interest in possession
by the will of a deceased person; or
(ii) passing on intestacy,
25 to the plaintiff or to a person through whom he
claims;

{b) the deceased is, at the date of his death, in posses-
sion by virtue of the estate or interest claimed or by
virtue of an estate or interest out of which the

30 assurance is made; and

(c) no person is, after the date of the death of the
deceased and before the date on which the action
is brought, in possession—

(i) by virtue of the estate or interest claimed
35 and under the assurance or intestacy; or

(i)
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(ii) as personal representative of the deceased,

the cause of action accrues on the date of the death
of the deceased.

30. Where— Accrual—

grantor in
(a) the estate or interest claimed in an action on a possession,
cause of action to recover land is an estate orcf.2&3
interest assured as an estate or interest in posses- ¢ §-°g§'; '°'21'
sion (otherwise than by will) to the plaintiff or to a

person through whom he claims;

10 (b) the person making the assurance is, on the date
when the assurance takes effect, in possession by
virtue of the estate or interest claimed or by virtue
of an estate or interest out of which the assurance
is made; and '

15 (¢) no person is, after the date on which the assurance

takes effect and before the date on which the action
is brought, in possession by virtue of the estate or
interest claimed and by virtue of the assurance,

the cause of action accrues on the date on which the assur-
20 ance takes effect.

31. Subject to section 67 of this Act, where— fAuccmaI_
ture
(a) the estate or interest claimed in an action on a interests.
cause of action to recover land is at any time an eh2&3 01
estate or inferest in reversion or remainder or anys 6 (1).

25 other future estate or interest; and

(b) no person is, at any time after the date on which
the estate or interest claimed becomes a present
estate or interest and before the date on which the
action is brought, in possession by virtue of the

30 estate or interest claimed,

the cause of action accrues on the date on which the estate
or interest claimed becomes a present estate or interest.
32.
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85,32, 33)
32. (1) Subject to subsection (2) of this section, a CRUSE Forfeiture
of action to recover land by virtue of a forfeiture or breach g‘f‘ig’m?l?h
e , . . ndition,
of condition accrues on the date on which the plaintiff or of.2&3
a person through whom he claims first discovers or may with Geo. 6, ¢. 21
3 reasonable diligence discover the facts giving the right of **

forfeiture or showing that the condition is broken.

(2) Subject to section 33 of this Act, if a cause of of. 2 &3
action to recover land by virtue of a forfeiture or breach of Geo. 6, c.
condition accrues to a person entitled to an estate or interest proviso.
10 in reversion or remainder or any other future estate or interest
and neither he nor a person claiming under him recovers the
land by virtue of the forfeiture or breach of condition, a fresh
cause of action to recover the land accrues, on the date on
which that estate or interest becomes a present estate or
15 interest, to the person entitled on that date to that estate or
interest.

33. Where— Rent
Wr%ngly
{a) a tenant is in possession of land under a lease for a :E lz'& 3

term reserving a rent amounting to a yearly sum Geo. 6, c.
20 of not less than two dollars; 21,5.9 (3).

(b) the rent is received by a person wrongfully claiming
to be entitled to the land subject to the lease ; and

(c) no rent is afterwards received by the landlord and

in consequence the term becomes liable to deter-

25 mination by virtue of a forfeiture or breach of
condition,

the cause of action of the landlord to recover the land from
the tenant or from the person receiving the rent and wrong-
fully claiming to be entitled to the land subject to the lease or

30 from a person claiming under either of them accrues on the
date on which the term first becomes liable to determination as
mentioned in paragraph (¢) of this section.

34.
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34, (1) This section applies to— Tenancies.

of.2&3
(a) a tenancy from year to year or other periodical Geo.6,c.

. 21,5. 9 (1),
tenancy ; ) )
(b) a tenancy at will; and

5 (c) a tenancy to which section 127 of the Conveyancing
Act, 1919, applies.

(2) The cause of action of a person entitled to land
subject to a tenancy to which this section applies to recover
the land from the tenant or from a person claiming under the

10 tenant accrues on the only or later or latest of such of the
following dates as are applicable—

(a) in the case of a tenancy from year to year or other
periodical tenancy—the date of the expiration of
the first year or other period of the tenancy;

15 (b) in the case of a tenancy at will or a tenancy to
which section 127 of the Conveyancing Act, 1919,
applies—the date of the expiration of one year after
the commencement of the tenancy; and

(c) in any case where the tenancy is at a rent—the date
20 on which rent payable to the person having the
cause of action or a person through whom he claims

first becomes overdue,

unless the cause of action accrues on an earlier date by virtue
of a demand of possession, forfeiture or breach of condition,
25 or otherwise.

35. Where a landlord is forbidden by the Landlord and pandlord
Tenant (Amendment) Act, 1948, to take proceedings to and Tenant
. {Amend-
recover possession of land from any person, the cause Of ment)
action of the landlord to recover the land from that person Act. 1948.
30 accrues on the date on which the landlord ceases to be so for-
bidden or on thé date on which, but for this section, the cause

of action would accrue, whichever date is the later.
36.



15

20

25

30

47

Limitation.

(Part 11,
Div. 3,

ss. 36, 37)

36. (1) Subject to section 23 of this Act, this Act applies Equitable

to an acti

ion on a cause of action to enforce an equitable estate

interest.
of.2&3

or interest in land in like manner as it applies to an action Geg, 6,
on a cause of action to recover land by virtue of a legal estate ;-12)1 8.7
5 or interest in land.

the generality of subsection (1) of this section, a cause of 8 et (”

(2) For the purposes of this Act, but without limiting

action to enforce an equitable estate or interest in land accrues
in the like manner and circumstances and on the same date
10 as a cause of action to recover the land would accrue if the

estate or

37‘

interest were a legal estate or interest.

(1) Where land is held on trust under a settlement—

csf2&3
o. 6, c. 21,

Settled

(a) while there is in existence or there may comne into cf 2&3

(b)

existence a beneficiary whose cause of action to
enforce his estate or interest in the land under the *
settlement has not accrued or has not been barred
by this Act, nothing in this Act bars a cause of
action of the trustee to recover the land or to enforce
an equitable estate or interest in the land, so far as
the cause of action is necessary to support or give
effect to the estate or interest of the beneficiary in
the land under the settlement; but

when the cause of action of every possible bene-
ficiary to enforce his estate or interest in the land
under the settlement is barred by this Act, and the
cause of action of the trustee to recover the land or
to enforce an equitable estate or interest in the land
would, but for paragraph (a) of this subsection,
be barred by this Act, an action on a cause of
action to recover the land or to enforce an equitable
estate or interest in the land is not maintainable by
the trustee.

(2) Subject to subsection (3) of this section, where

Geo. 6, c. 21,
5. 7 (43,

of. 2&3

land is held on trust under a settlement and a person entitled Geo; 6, ¢ 21,
35 to a present estate or interest in the land under the settlement s
is in possession of the land, a cause of action to recover the

land
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land or to enforce an equitable estate or interest in the land
does not, for the purposes of this Act, acerue to the trustee or
to any person entitled to an estate or interest in the land
under the settlerment against the person in possession of the

5 land while the latter person is entitled to the firstmentioned
estate or interest and is in possession of the land.

(3) Subsection (2) of this section does not apply to ¢f.2&3
. . Geo. 6,c. 21,
a cause of action against— 5.7 (5).

(a) a person in possession who is solely and absolutely
10 entitled under the settlement to the land; or

(b) two or more persons in possession who are abso-
lutely entitled under the settlement to the land as
joint tenants or as tenants in common.

(4) In this section, “settlement” means a disposi-

15 tion, inter vivos or by will, of property upon trust, where no

person is, immediately after the disposition takes effect,
beneficially entitled to the trust property absolutely.

38. (1) Where, on the date on which, under this Act, a Adverse
cause of action would, but for this section, accrue, the land possession.
20 is not in adverse possession, the accrual is postponed so that ¢f-2&3
. . . Geo.6,¢c.21,
the cause of action does not accrue until the date on which g, 10 (1),

the land is first in adverse possession.

(2) Subject to subsection (3) of this section, where

a cause of action accrues to recover land from a person in

25 adverse possession of the land, and the land is afterwards in

the adverse possession of a second person, whether the second

person claims through the first person or not, the cause of

action to recover the land from the second person accrues on

the date on which the cause of action to recover the land from

30 the first person first accrues to the plaintiff or to a person
through whom he claims.

(3)
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85, 38, 39)
(3) Where a cause of action to recover land accrues of. 2&3

and afterwards, but before the cause of action is barred by this £ &35 2"

Act, the land ceases to be in adverse possession, for the
purposes of this Act—

5 (a) the former adverse possession has no effect; and
(b) a fresh cause of action accrues on, but not before.

the date when the land is first again in adverse
possession.

(4) For the purposes of this section—

10 (a) *“adverse possession” is possession by a person in ¢ 343
whose favour the limitation period can run; EG:.;%. ?i ¢ 21,

(b) possession of land subject to a rentcharge by act 243
person who does not pay the rent is possession by Geo f3§ 21,
him of the rentcharge; and (a)_

15 (c) in a case to which section 33 of this Act applies, cf.2& 2

receipt of the rent by a person wrongfully claiming S5%: (63;= 21,
to be entitled to the land subject to the lease is, (b).
as against the landlord, adverse possession of the

land.

20 (5) Where land is held by joint tenants or tenants . 144
in common, possession by a tenant of more than his share, not Wm. le
for the benefit of the other tenant, is, as against the other =’

. Vict. Act

tenant, adverse possession. No. 6295,

5. 14 (4).

39. For the purposes of this Act— Formal
eniry and
25 (a) a formal entry on land is not of itself possession or claim.

evidence of possession of the land; and ch 3%3 -
e0. b, C. .

(b) a claim upon or near land does not preserve a cause 5 13-
of action to recover the land.

Drvision
P 65381—4
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DivisioN 4. —Mortgages.

40. This Act applies fo an action on a cause of action Mortgage
founded on a mortgage registered under the Real Property poder Real
perty
Act, 1900, to recover from any person any debt damages or Act.
5 other money payable under the mortgage, but otherwise this
Act does not affect the right title or remedies under a mort-
gage so registered of a registered proprietor under that Act

of the mortgage or of the mortgaged land.

41. An action on a cause of action to redeem mortgaged Redemption.
10 property in the possession of a mortgagee is not maintainable cf.2 &3
against that mortgagee if brought after the expiration of a 8¢5 6.c-2L
limitation period of twelve years runming from the only or '
later of such of the following dates as are applicable—

(a) the date on which that mortgagee or a person
15 through whom he claims last goes into possession
of the property in respect of which the action is

brought ; and

(b) the date on which that mortgagee or a person ¢f,243
through whom he claims last receives a payment of Geo. 6, ¢. 21,
20 principal money or interest secured by the mort- *2
gage from the plaintiff or from a person through
whom he claims.

42, (1) An action on a cause of action— Action for
.. principal,
(2) to recover principal money secured by mortgage; posfsession
or Iore-
25 (b) to recover possession of mortgaged property from closure.
a mortgagor; or g;g'%ac 21

(c) to foreclose the equity of redemption of mortgage
property,

is not maintainable by a mortgagee under the mortgage if

30 brought after the expikation of a limitation period of twelve

years running from the date on which the cause of action first

accrues to the plaintiff or to a person through whom he
claims.

(2)

ds 18 (1).
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(2) Paragraph (a) of subsection (1) of this section =
applies to a cause of action—

(a) to recover principal money from any person,
whether as principal, surety or otherwise; or

5 (b) to recover principal money by way of—

(i) the appointment of a receiver of mortgaged
property or of the income or profits of
mortgaged property;

(ii) the sale lease or other disposition or realiza-
10 tion of mortgaged property; or

(iii) other remedy affecting mortgaged property.

43. (1) An action on a cause of action to recover interest Action for
secured by a mortgage is not maintainable by a mortgagee "‘ft“‘"s‘-
under the mortgage if brought after the expiration of— f-j;i%%;c_ 21,
15 (a) a limitation period of six years running from the =18 G9).
only or later of such of the following dates as are

applicable—

(i) the date on which the cause of action first
accrues to the plaintiff or to a person
20 through whom he claims; and

(ii) where a2 mortgagee under a prior mortgage
is, on the date mentioned in subparagraph
(i) of this paragraph, in possession of all or
any of the property comprised in the mort-
25 gage securing the interest, and after that
date discontinues his possession—the date
of discontinuance; or

(b) the limitation period fixed by or under this Act for

an action between the same parties on a cause of

30 action to recover the principal money bearing the
interest,

whichever limitation period first expires.
(2)



52

Limitation. (Part II,

(2) For the purposes of subsection (1) of this sec-
tion, a cause of action to recover interest secured by a
mortgage includes—

(a) a cause of action to recover the interest from any
5 person, whether as principal surety or otherwise;
and

(b) a cause of action to recover the interest by way
of—

(1) the appointment of a receiver of mortgaged
10 property or of income or profits of mort-

gaged property;

(ii) sale, lease or other disposition or realization
of the mortgaged property; or

(1i1) other remedy affecting mortgaged property.

15 44, (1) In an action for redemption or otherwise in Adjust-

. . . . ment of

respect of a mortgage of property including an action in interest.
respect of the proceeds of sale or other realization of property

subject to a mortgage—

(a) a mortgagor is not, as against a mortgagee, to be
20 required to pay or bear interest which could not,
by reason of a period of limitation fixed by or
under this Act, be recovered in an action by that
mortgagee against that mortgagor brought on the
date on which the firstmentioned action is brought;
25 and

(b) in adjusting the rights of a mortgagor and a mort-
gagee the mortgagee is not to be entitled to the
interest mentioned in paragraph (a) of this sub-
section.

30 (2) Where—

(a) interest becomes due under a mortgage ; and

(b)
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(b) a mortgagee—

(i) holds money on the date on which the
interest becomes due; or

(ii) after that date but before the expiration of

5 the limitation period fixed by or under this
Act for an action on a cause of action to

recover that interest by that mortgagee

against a mortgagor, receives money; and

{c) before or after the bringing of an action to which
10 subsection (1) of this section applies, that mort-
gagee or a person claiming through him properly
applies that money in or towards satisfaction of
that interest,

subsection (1) of this section does not, as against the person
15 so applying that money or a person claiming through him,
apply to that interest to the extent to which it is so satisfied.

45, A mortgagee shall not, after the date on which an power of
action on a cause of action to recover principal money secured sale, etc.
by the mortgage within the meaning of section 42 of this Act

20 by him against any person is barred by this Act, exercise, as
against that person or a person claiming through him, a
power—

(a) of sale lease or other disposition or realization of
the mortgaged property;

25 (b) to appoint a receiver; or
(c) otherwise affecting the mortgaged property.

46. This Division does not apply to a mortgage registered Mortgage
under the Imperial Act known as the Merchant Shipping Act, of ship.
1894, as amended from time to time, being a morigage of a <5243

Geo. 6,c. 21,

30 registered ship or a share therein within the meaning of that s. 18 (6).
Imperial Act as so amended.
DivisioN



54

Limitation. (Part I,
Div. §,
5. 47)
DivisioN 5.—Trusts.

47. (1) An action on a cause of action— Fraud and
conversion;
trust
property.

(a) in respect of fraud or a fraudulent breach of trust, ;¢ 7 & 3-
agamst a person who is, while a trustee, a party or Geo 6,c. 21,
5 privy to the fraud or the breach of trust or against (a)
his successor;
(b) for a remedy for the conversion to a person’s own ¢f.2&3
Geo. 6, c. 21,
use of trust property received by him while g 19 (]
a trustee, against that person or against his (b).
10 SUCCessor ;
(c) to recover trust property, or property into whichef.2&3
trust property can be traced, against a trustee or g“l’gﬁ(lc) 21,
against any other person; or (b), (2),20.
(d) to recover money on account of a wrongful distri-cf. “E 3 2,
15 bution of trust property, against the person 10 3p

whom the property is distributed or against his
SuCCessor,

is not maintainable by a trustee of the trust or by a bene-
ﬁc1ary under the trust or by a person claiming through a
0 beneficiary under the trust if brought after the expiration of
the only or later to expire of such of the following limitation
periods as are applicable—

(e) a limitation period of twelve years running from
the date on which the plaintiff or a person through

25 whom he claims first discovers or may with reason-
able diligence discover the facts giving rise to the
cause of action and that the cause of action has
accrued ; and

3 (f) the limitation period for the cause of action fixed

o

by or under any provision of this Act other than
this section.

(2) Except in the case of fraud or a fraudulent
breach of trust, and except so far as concerns income con-
verted by a trustee to his own use or income retained and

still



35

Limitation. (Part I1,

still held by the trustee or his successor at the time when
the action is brought, this section does not apply to an action
on a cause of action to recover arrears of income.

48, An action on a cause of action in respect of a breach Breach of
S of trust is not maintainable if brought after the expiration of :f“;t
the only or later to expire of such of the following periods of Geo. 6,¢. 21,
limitation as are applicable— 5. 19 (2).

(a) a limitation period of six years running from the
date on which the cause of action first accrues to the
plaintiff or to a person through whom he claims;
and

10

(b) the limitation period for the cause of action fixed
by or under any provision of this Act other than
this section.

15 49, For the purposes of this Division, a cause of action of Accrual—
a beneficiary in respect of a future estate or interest future

. : interest.
accrues on the date on which the estate or interest becomes a ;‘ ; ;:3

present estate or interest or on the date on which the cause of Geo. 6, c.21,
action would, but for this section, accrue, whichever date is %}i?éﬁ’
20 the later. o

50. Where a beneficiary under a trust brings an action in pepeficinries
respect of the trust, another beneficiary under the trust is not other
entitled to derive from the action any benefit for which, by ,,g;;{?,?_
reason of this Act, an action by him is not maintainable if cf.2 &3

25 brought on the date on which the firstmentioned action is G2 6, ¢ 21,
brought. #1303,

PART
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Dl:_:fi 1,
8. 51,

PART III. Div. 2,
8, 52)

PoSTPONEMENT OF THE BAR.
DvisioN 1.—General.

51. Notwithstanding the provisions of this Part, an action U]nmate
5 on a cause of action for which a limitation period is fixed bar-
by or under Part II of this Act is not maintainable if brought "Gfeg&?c 21,
after the expiration of a limitation period of thirty yearss.22 (1)
running from the date from which the limitation period for PESVis

that cause of action fixed by or under Part II of this Act runs.

10 Drviston 2.—Disability, confirmation, fraud and mistake.

52. (1) Subject to subsections (2) and (3) of this sec- Disability.
tion and subject to section 53 of this Act, where— fécg‘?c 21

(a) a person has a cause of action; .22 (1.

(b) the limitation period fixed by this Act for the cause
15 of action has commenced to run; and

(¢} the person is under a disability,
in that case—

(d) the running of the limitation period is susperidcd for
the duration of the disability ; and

20 (e) if, but for this paragraph, the limitation period
would expire before the lapse of three years after—
(i) the date on which he last (before the expira-
tion of the limitation period) ceases to be
under a disability; or

25 (ii) the date of his death,
(whichever date is the earlier), the limitation

period is extended so as to expire three years after
the earlier of those dates.

(2) This section applies whenever a person is under
a disability, whether or not he is under the same or another
disability at any time during the limitation period.

(3)
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(3) This sectio

n does not apply to a cause of action ¢f.2&3

Geo. 6,c. 21,

to recover a penalty or forfeiture or sum by way of penalty ¢ 53 (i)
or forfeiture, except where the person having the cause of proviso (c).

action is

an aggrieved party.

53. (1) In this section, “curator” means—

(a)

(b)

(c)

(d)

under a

in respect of a person—

{(i) who is a patient within the meaning of the
Mental Health Act, 1958, including a
person detained in a mental hospital under
Part VII of that Act;

(ii) who is a voluntary patient within the mean-
ing of that Act whose property has been
taken in charge under section 22 of that
Act by the Master in the Protective Juris-
diction of the Supreme Court; or

(iii) to whose property section 101 of that Act
applies—

the Master in the Protective Jurisdiction of the
Supreme Court;

in respect of a protected person within the meaning
of that Act, where a committee of his estate is
appointed under section 38 of that Act—the com-
mittee ;

in respect of an incapable person within the mean-
ing of that Act, where a manager of his property
is appointed under section 39 of that Act—the
manager ; and

in respect of a person of whose estate a committee
is appointed under section 48 of that Act—the
commniittee.

(2) Where a person having a cause of action is
disability but has a curator, a person against whom

the cause of action lies may give to the curator a notice to

proceed

in accordance with this section. .
3)

Notice to
proceed,
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(3) Where, after a notice to proceed is given under
this section, an action is brought—

(a) by the person under a disability or by his curator
or by a person claiming under the person under a
5 disability ;

(b) on a cause of action to which the notice to pro-
ceed relates ; and

(c) against the person giving the notice to proceed or
against his successor under a devolution happening
10 after the notice to proceed is given,

subsection (1) of section 52 of this Act has effect as if—

(d) the person under a disability ceases, on the date of
the giving of the notice, to be under any disability
under which he is immediately before the giving of

15 the notice; and

(e} he does not, after the giving of the notice, come
under that disability.

(4) A notice to proceed under subsection (2) of
this section must—

20 (a) be in writing;
(b) be addressed to the curator;
(c¢) show the name of the person under a disability ;

(d) state the circumstances out of which the cause of
action may arise or may be claimed to arise with
25 such particularity as is necessary to enable the
curator to investigate the question whether the per-
son under a disability has the cause of action;

(e) give warning that a cause of action arising out of
the circumstances stated in the notice is liable to
30 be barred by this Act; and

(f) be signed by the person giving the notice.
(5)

(Part I11,
Div. 2,
5. 53)
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(5) Minor deviations from the requirements of sub-
section (4) of this section. not affecting the substance nor
likely to mislead, do not invalidate a notice to proceed.

(6) A notice to proceed to be given to the Master
5 in the Protective Jurisdiction of the Supreme Court shall be
given by leaving it at the office of the Master.

(7) A notice to proceed to be given to a curator,
other than the Master in the Protective Furisdiction of the
Supreme Court, may be given by—

10 (a) delivering the notice to proceed to the curator;

(b) leaving the notice to proceed at the usual or last-
known place of business or of abode of the curator;
or

(c) posting the notice to proceed by the certified mail
15 service to the curator at his usual or last-known
place of business or of abode.

(8) A notice to proceed given in accordance with
subsection (6) or subsection (7) of this section is, for the
purposes of this section, given on the date of leaving delivering

20 or posting as the case may be.

(9) Subsections (7) and (8) of this section do not
prevent the giving of a notice to proceed to a curator, other
than the Master in the Protective Jurisdiction of the Supreme
Court, by any other means.

25 (10) A notice to proceed under this section is not
a confirmation for the purposes of section 54 of this Act and
is not an admission for any purpose by the person giving
the notice.

54.

(Part I11,
Div. 2,
8.53)
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5. 54
34. (1) Where, after a limijtation period fixed by or cgngrma_
under this Act for a cause of action commences to run but tien.
before the expiration of the limitation period, a person against ‘gég‘?c .
whom (either solely or with other persons) the cause ofs .23 (1),
5 action lies confirms the cause of action, the time during -
which the limitation period runs before the date of the con-
firmation does not count in the reckoning of the limitation
peried for an action on the cause of action by a person having
the benefit of the confirmation against a person bound by

10 the confirmation.
(2) For the purposes of this section—

(a) a person confirms a cause of action if, but only
if, he—

(1) acknowledges, to a person having (either
15 solely or with other persons) the cause of
action, the right or title of the person to

whom the acknowledgment is made; or
(ii) makes, to a person having (either solely
or with other persons) the cause of action,

20 a payment in respect of the right or title
of the person to whom the payment is
made ;
(b) a confirmation of a cause of action to recovercf.2&3
interest on principal money operates also as a 5% (6;;;’-21-
25 confirmation of a cause of action to recover the proviso.

principal money; and

(c) a confirmation of a cause of action to recoverc 23
income falling due at any time operates also as a SGgf; (5;;.21-
confirmation of a cause of action to recover income proviso

30 falling due at a later time on the same account.

(3) Where a person has (either solely or with other of. 2&3
persons) a cause of action to foreclose the equity of redemp- Geo. ?i 5 21,
tion of mortgaged property or to recover possession of mort- (b).
gaged property, a payment to him of principal or interest
35 secured by the mortgage or a payment to him otherwise in
respect of his right or title to the mortgage is a confirma-

tion by the payer of the cause of action.

{(4) An acknowledgment for the purposes of thiscf.2&3
section must be in writing and signed by the maker. s f’;‘; fi)c_'zl'
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(5) For the purposes of this section a person has the
benefit of a confirmation if, but only if, the confirmation is
made to him or to a person through whom he claims.

(6) For the purposes of this section a person i5cf.2&3

5 bound by a confirmation if, but only if— Geo. fi)c . 21,
(a) he is a maker of the confirmation; }%} (6,

(b) he is, in relation to the cause of acton, a successor
of a maker under a devolution from the maker
occurring after the making of the confirmation;

10 (c) where the maker is, at the time when he makes the
confirmation, (either solely or with other persons)
a trustee of the will or of the estate of a deceased
person—the firstmentioned person is at the date
of the confirmation or afterwards becomes a trustee
15 of the will or of the estate;

(d) where the maker is, at the time when he makes the
confirmation, (either solely or with other persons)
a trustee (other than a trustee of the will or of the
estate of a deceased person)—the firstmentioned
20 person is at the date of the confirmation or after-
wards becomes a trustee of the trust of which the

maker is a trustee; or

(e) he is bound under subsection (7) of this section.

(7) (a) Paragraph (b) of this subsection applies to cf-2&3

25 a confirmation of a cause of action— SGZ‘} ?i ‘)" 21,

(i) to recover property, being goods; @)-
(ii) to recover property, being land;
(iii) to enforce in respect of property an equitable
estate or interest in land;
30 (iv) to foreclose the equity of redemption of mortgaged
property;
(v) to redeem mortgaged property;
(vi) to recover principal money or interest secured by
mortgage of property, by way of the appointment
35 of a receiver of mortgaged property or of the
income or profits of mortgaged property or by way
of
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of sale, lease or other disposition of mortgaged
property or by way of other remedy affecting mort-
gaged property; or

(vii) to recover trust property or property into which
5 trust property can be traced.

(b) Where a maker of a confirmation to which
this paragraph applies is, on the date of the confirmation,
in possession of the property, the confirmation binds a per-
son in possession during the ensuing period of limitation, not

10 being, or claiming through, a person other than the maker
who is, on the date of the confirmation, in possession of the

propeity.

55. (1) Subject to subsection (3) of this section where— Fraud end

. . ., deceit.
(a) there is a cause of action based on fraud or deceit; ¢ 5 54
15 or Geo. 6, c. 21,
s, 26 {(a),

(b) a cause of action or the identity of a person against (b)-
whom a cause of action lies is fraudulently con-
cealed,

the time which elapses after a limitation period fixed by or

20 under this Act for the cause of action commences to run
and before the date on which a person having (either solely
or with other persons) the cause of action first discovers, or
may with reasonable diligence discover, the fraud deceit or
concealment, as the case may be, does not count in the

25 reckoning of the limitation period for an action on the cause
of action by him or by a person claiming through him against
a person answerable for the fraud deceit or concealment.

(2) Subsection (1) of this section has effect whether of. 2&3
the limitation period for the cause of action would, but for Geo.6,c. 21,
this section, expire before or after the date mentioned in that ?'b%? @, -
subsection.

3)
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(3) For the purposes of subsection (1) of this sec-
tion, a person is answerable for fraud deceit or concealment
if, but only if—

(a) he is a party to the fraud deceit or concealment ;
5 or

(b) he is, in relation to the cause of action, a successor
of a party to the fraud deceit or concealment
under a devolution from the party occurring after
the date on which the fraud deceit or concealment

10 first occurs.

(4) Where property is, after the first occurrence ofcf.2&3
fraud deceit or concealment, purchased for valuable con- Geo: 6, c. 21,
sideration by a person who is not a party to the fraud deceit proviso (i).
or concealment and does not, at the time of the purchase,
15 know or have reason to believe that the fraud deceit or con-
cealment has occurred, subsection (1) of this section does
not, in relation to that fraud deceit or concealment, apply
to a limitation period for a cause of action against the
purchaser or a person claiming through him.

20 56. (1) Subject to subsection (3) of this section, where Mistake.
there is a cause of action for relief from the consequences of cf.2&3
a mistake, the time which elapses after a limitation period g 3¢ &2l
fixed by or under this Act for the cause of action commences
to run and before the date on which a person having (either
25 solely or with other persons) the cause of action first dis-
covers, or may with reasonable diligence discover, the mistake
does not count in the reckoning of the limitation period for
an action on the cause of action by him or by a person
claiming through him.

(2) Subsection (1) of this section has effect whether
the limitation period for the cause of action would, but for
this section, expire before or after the date mentioned in that
subsection.

(3).



64

(Part III,
Limitation. Div. 2,
§. 56,
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(3) Where property is, after a transaction in which ef,2&3
a mistake is made, purchased for valuable consideration by 5go. 6.¢.21,
a person who does not, at the time of the purchase, know proviso (ii).
or have reason to believe that the mistake has been made,
5 subsection (1) of this section does not apply to a limitation
period for a cause of action for relief from the consequences
of the mistake against the purchaser or a person claiming
through him.

Drvision 3.—Personal injury cases.

10 57. (1) For the purposes of this Division— Interpreta-
tion.

(a) “personal injury” includes any disease and any cf.zsé 3
3 ; ; : T Geo. 6,c. 21,
Impairment of the physical or mental condition of 531 (1)
a person;

(b) the material facts relating to a cause of action cf. 1963
15 include the following— c. 47,

. A .7 (3).
(i) the fact of the occurrence of neghgelzlceEi (
nuisance or breach of duty on which the
cause of action is founded;

(ii) the identity of the person against whom the
20 cause of action lies;

(iti) the fact that the negligence nuisance or
breach of duty causes personal injury ;

(iv) the nature and extent of the personal injury
so caused; and

25 (v) the extent to which the personal injury is
caused by the negligence nuisance or breach
of duty;

(c) material facts relating to a cause of action are of
a decisive character if, but only if, a reasonable
30 man, knowing those facts and having taken the
appropriate advice on those facts, would regard
those facts as showing—

(1) that an action on the cause of action would

(apart from the effect of the expiration of

35 a limitation period) have a reasonable
. prospect
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prospect of success and of resulting in an
award of damages sufficient to justify the
bringing of an action on the cause of action;
and

5 (ii) that the person whose means of knowledge
is in question ought, in his own interests,
and taking his circumstances into account,
to bring an action on the cause of action;

(d) “appropriate advice”, in relation to facts, means ¢t 1963
10 the advice of competent persons, qualified in their ¢ 47,
respective fields to advise on the medical legal and 8. 7 (8).
other aspects of the facts, as the case may require;

(e) a fact is not within the means of knowledge of a cf. 1963

person at a particular time if, but only if— c- _‘;7(-5)
15 (i) he does not, at that time, know the fact;
and

(i) in so far as the fact is capable of being
ascertained by him, he has, before that
time, taken all reasonable steps to ascertain

20 the fact; and

(f) “limitation period” means a limitation period fixed
by an enactment repealed or omitted by this Act
or fixed by or under this Act.

(2) In this Division the expression “breach of duty” . yg63
25 extends to the breach of any duty, whether arising by statute, c. 47,
contract or otherwise, and includes trespass to the person.  * }

58. (1) This section applies to a cause of action founded Ordinary
on negligence nuisance or breach of duty, for damages for action.
personal injury, not being a cause of action which has sur- f‘}-?ﬁs
30 vived on the death of a person for the benefit of his estate ss. 1,2.

under section 2 of the Law Reform (Miscellaneous

Provisions) Act, 1944, and not being a cause of action which

arises under section 3 of the Compensation to Relatives Act

of 1897,
(2)

P 653815
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(2) Where, on application to a court by a person

claiming to have a cause of action to which this section
applies, it appears to the court that—

(a) any of the material facts of a decisive character
5 relating to the cause of action was not within the
means of knowledge of the applicant until a date
after the commencement of the year preceding the
expiration of the limitation period for the cause of
action ; and

10 (b) there is evidence to establish the cause of action,
apart from any defence founded on the expiration
of a limitation period,

the court may order that the limitation period for the cause
of action be extended so that it expires at the end of one

15 year after that date and thereupon, for the purposes of an
action on that cause of action brought by the applicant in
that court, and for the purposes of paragraph (b) of subsec-
tion (1) of section 26 of this Act, the limitation period is
extended accordingly.

20 (3) This section applies to a cause of action whether of, 1963
or not a limitation period for the cause of action has c 47,5 6.
expired—

(a) before the commencement of this Act; or

(b) before an application is made under this section in
25 respect of the cause of action.

$9. (1) This section applies to a cause of action founded Surviving
on negligence nuisance or breach of duty, for damages for action.
personal injury, which has survived on the death of a person f},—sﬁz_
for the benefit of his estate under section 2 of the Law L, 2.5

30 Reform (Miscellaneous Provisions) Act, 1944.

(2) Where, on application to a court by a person
claiming to have a cause of action to which this section
applies, it appears to the court that—

(a) any of the material facts of a decisive character
35 relating to the cause of action was not within the
means of knowledge of either the deceased or the

applicant
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. . g8, 59, 60)
applicant until a date after the commencement of

the year next preceding the expiration of the limita-

tion period for the cause of action; and

(b) there is evidence to establish the cause of action,
5 apart from any defence founded on the expiration
of a limitation period,

the court may order that the limitation period for the cause
of action be extended so that it expires at the end of one year
after that date and thereupon, for the purposes of an action

10 on that cause of action brought by the applicant in that court,
and for the purposes of paragraph (b) of subsection (1) of
section 26 of this Act, the limitation period is extended
accordingly.

(3) For the purposes of this section, the material
15 facts of a decisive character do not include facts relating only
to—

(a) damages not recoverable by the applicant; or
(b) funeral expenses of the deceased.

(4) This section applies to a cause of action whether cf, 1963
20 or not a limitation period for the cause of action has ¢ 47.s6.
expired—

(a) before the commencement of this Act; or

(b) before an application is made under this section in
respect of the cause of action.

25 60. (1) This section applies to a cause of action for compensa-
damages which arises (or which would arise, but for the tiento
expiration as against the deceased of a limitation period before :;l‘;g;;s‘
or after the commencement of this Act) under section 3 of ¢ 47, ss.
the Compensation to Relatives Act of 1897 by virtue of the 12,3

30 death of a person caused by a wrongful act neglect or default.

(2)



68

Limitation. (Part II,
Div. 3,

(2) Where, on application to a court by a person
claiming to have a cause of action to which this section
applies, it appears to the court that—

(a) any of the material facts of a decisive character
5 relating to the cause of action of the deceased in
respect of the wrongful act neglect or default was
not within the means of knowledge of the deceased
at any time before the year next preceding the
death of the deceased; and

10 (b) there is evidence to establish the cause of action
which the applicant claims to have, apart from the
expiration as against the deceased of a limitation
period,

the court may order that the expiration as against the deceased
15 of a Limitation period for a cause of action by him in respect

of the wrongful act neglect or default have no effect in relation

to the cause of action which the applicant claims to have and

thereupon, for the purposes of an action brought by the

applicant in that court on the cause of action which he claims
20 to have, that expiration has no effect.

(3) Where, by virtue of this section, the expiration
as against the deceased of a limitation period for a cause of
action by him in respect of a wrongful act neglect or default
has no effect in relation to a cause of action to which this

25 section applies, and the person against whom the lastmen-
tioned cause of action lies brings an action for contribution
under subsection (1) of section 5 of the Law Reform (Mis-
ccllaneous Provisions) Act, 1946, the expiration as against
the deceased of a limitation period for a cause of action by

30 the deceased in respect of a wrongful act neglect or default has
no effect in relation to the action for contribution.

61. Where. after the expiration of a limitation period to prior bar
which this Division applies, the limitation period is extended ineffective.
by order under this Division, the prior expiration of the limi-

35 tation period has no effect for the purposes of this Act.
62,
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62. Where, under this Division, a question arises as to
the means of knowledge of a deceased person, the court may
have regard to the conduct and statements, oral or in writing,
of the deccased person.

5 PART 1IV.

MISCELLANEQUS.
DivisioN 1.—Extinction of right and title.

63. (1) Subject to subsection (2) of this section, on the
expiration of a limitation period fixed by or under this Act
10 for a cause of action to recover any debt damages or other
money, the right and title of the person formerly having the
cause of action to the debt damages or other money is, as
against the person against whom the cause of action formerly
lay and as against his successors, extinguished.

15 (2) Where, before the expiration of a limitation
period fixed by or under this Act for a cause of action to
recover any debt damages or other money, an action is brought
on the cause of action, the expiration of the limitation period
does not affect the right or title of the plaintiff to the debt

20 damages or other money—

(a) for the purposes of the action; or

(b) so far as the right or title is established in the
action.

(3) This section does not apply to a cause of action
25 to which section 64 or section 65 of this Act applies.

64. (1) Subject to subsection (2) of this section, on the

expiration of a limitation period fixed by or under this Act for

a cause of action for an account founded on a liability at law

to account in respect of any matter, the right and title of the

30 person formerly having the cause of action and of a person
claiming

88, 63, 64)
Evidence,

Debt,
damages,
ete.

Account,
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claiming through him in respect of that matter is, as against
the person against whom the cause of action formerly lay and
as against his successors, extinguished.

(2} Where, before the expiration of a limitation

5 period fixed by or under this Act for a cause of action for an

account founded on a liability at law to account in respect of

any matter, an action is brought on the cause of action, the

expiration of the limitation period does not affect the right or
title of the plaintiff in respect of that matter—

10 (a) for the purposes of the action; or

(b) so far as the right or title is established in the
action.

(3) This section does not apply to a cause of action
to which section 65 of this Act applies.

15 65, (1) Subject to subsection (2) of this section, on the Property.
expiration of a limitation period fixed by or under this Actcf.2&3
for a cause of action specified in column 1 of Schedule Four g"‘g‘ (62')"' 21,
to this Act, the title of a person formerly having the cause of 7 (3), 1.
action to the property specified opposite the cause of action in Schedule

20 column 2 of that Schedule is, as against the person against L™
whom the cause of action formerly lay and as against his

successors, extinguished.

(2) Where, before the expiration of a limitation
period fixed by or under this Act for a cause of action specified
25 in column 1 of that Schedule, an action is brought on the
cause of action, the expiration of the limitation period does
not affect the right or title of the plaintiff to property specified
in column 2 of that Schedule in respect of which the action

is brought—

30 (a) for the purposes of the action; or

(b) so far as the right or title is established in the action.
“I
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66. (1) Where— Fostrument

(a) an instrument is executed which, if registered, chfiperty
would take effect as a deed; :

(b) a cause of action founded on the instrument
5 accrues; and

(c) before the material date, the instrument is regis-
tered,

a right or title which would, apart from this section, be

extinguished by this Act on the expiration of the limitation
10 period fixed by or under this Act for the cause of action is

extinguished on the material date and not before.

(2) For the purposes of this section—

(a) the “material date” is the date of the expiration of

the limitation period which would be fixed by or

15 under this Act for the cause of action if the
instrument were a deed; and

(b) “registered” means registered under the Real
Property Act, 1900.

67. (1) Where— Futurs
. . interest
20 (a) the title of a person to land for an estate or interest in land.
in possession is extinguished by this Act; ‘é‘;,ﬁ‘; 3 21

(b) at any time while he has that title he is also entitled *  (5)-
to the same land for an estate or interest in
remainder or reversion or any other future estate or

25 interest; and

(c) the land is not, before the estate or interest men-
tioned in paragraph (b) of this subsection becomes
a present estate or interest, recovered by virtue of
an intermediate estate or interest,

30 the estate or interest mentioned in paragraph (b) of this
subsection is, on the date on which it becomes a present estate
or interest, extinguished.

(2)
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(2) For the purposes of this section, a person Div.2,
contingently entitled to an estate or interest in reversion or ™
remainder or any other future estate or interest, or having
such an estate or interest vested in him subject to divesting
5 in any event, is entitled to the estate or interest.

68. Notwithstanding this Division, where— Possessory
.. . lien.
(a) a person is in possession of goods; and

(b) he has a lien on the goods for a debt or other
money claim payable by a second person,

10 the right and title of the first person to the debt or other
money claim is, as against the second person and his succes-
sors, saved from extinction under this Division for so long as a
cause of action of the second person or of a person claiming
through the second person for the conversion or detention of

15 the goods or to recover the proceeds of sale of the goods has
not accrued or is not barred by this Act, but only so far as is
necessary to support and give effect to the lien.

DivisioN 2.—Arbitration.

69. (1) In this Division, the expression “provisions for gterpre-

20 arbitration”” means— tion.

of. 2&3
Geo. 6, ¢. 21,
5. 27 (6), -
(7}.
(a) the provisions of an agreement to submit present cf. Act No,
or future differences to arbitration, whether an 2%;1902,

. . . 5. 3.
arbitrator is named in the agreement or not; and

(b) the provisions of any Act regulations rules by-laws
25 order or scheme requiring or permitting the deter-
mination of any matter by arbitration or relating to

such an arbitration.

(2) Where the provisions for arbitration are or

include the provisions of any Act regulations by-laws order

30 or scheme, this Division has effect subject to the latter
provisions.

70.
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70. (1) This Act applies to an arbitration in like manner Applica-

i i i tion of
as it applies to an action. o et

of. 2&3
(2) An arbitration for any difference or matter under Geo. 6, c. 21,
any provisions for arbitration is not maintainable if com- " 27 (.
- 5 menced after the date of the expiration of the period of
limitation fixed by or under this Act for a cause of action in
respect of the same difference or matter.

71, Where, by a term of any provisions for arbitration, Accrual.
a cause of action with respect to any differénce or matter refer- of 2&3
10 able to arbitration under the provisions does not accrue until Geo, 6, ¢- 21,
P 527 (2).
the making of an award or the happening of some other event
in or relating to the arbitration or does not accrue at all, the
cause of action nevertheless accrues, for the purposes of the
application of this Division to an arbitration under the provi-
15 sions, on the date on which it would accrue but for that term.

72. (1) For the purposes of this Division— Commence-
ment.
(a) where the provisions for arbitration require orcf.2&3

permit a party to the arbitration to give notice in Geo. ?53-21-
writing to another party— ' '

20 (i) requiring the other party to appoint or
concur in appointing an arbitrator; or
(ii) requiring the other party to submit or
concur in submitting a difference or matter
to a person named or designated in the
25 provisions for arbitration as arbitrator; or

(b) where, in a case to which paragraph (a) of this
subsection does not apply, a party to the arbitration
takes a step required or permitted by the provisions
for arbitration for the purpose of bringing a differ-

30 ence or matter before an arbitrator and gives to
another party notice in writing of the taking of the
step,

the
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the arbitration is commenced, as between the party giving the
notice and the party to whom the notice is given, on the date
on which the notice is given.

(2) For the purpose of subsection (1) of this section, £, 2 & 3
5 the date on which a notice is given is the date, or the earlier G¢0: 6. ¢ 21,

. . . .27 (4).
or earliest of the dates, when the party giving the notice— ° @
(a) delivers it to the party to whom it is to be given;
(b) leaves it at the usual or last-known place of business
or of abode of the party to whom it is to be given;
10 (c) posts it by the certified mail service to the party to
whom it is to be given at his usual or last-known
place of business or of abode; or
(d) gives the notice in a manner required or permitted
by the provisions for arbitration.
15 73, (1) Where a court— Extension
. . . . of limita-
(a) gives leave to revoke a submission under section 4 tion period,
of the Arbitration Act, 1902; gﬁ% 3c 2

(b) removes an arbitrator or umpire under subsection & 27 (5)-
(1) of section 13 of that Act; or

20 (c) sets aside an award under subsection (2) of section
13 of that Act,

the court may at the same time or within six months after-
wards, whether or not the limitation period fixed by or under
this Act for the bringing of an action or for the commence-

25 ment of an arbitration with respect to the difference or matter
under arbitration has expired, order that the whole or any
part of the time between the date of the commencement of the
arbitration and the date of the order under this section do not
count in the reckoning of the limitation period.

30 (2) Where, after the expiration of a limitation period
fixed by or under this Act, a court makes an order under this
section, the prior expiration of the limitation period has no
effect for the purposes of this Act.

Drvision
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55, 74-77)

Division 3.—General.

74, Where, in an action (in this section called the Prin- set off,
cipal action), a claim is made by way of set off, counterclaim ete.
or cross action, the claim, for the purposes of this Act—  &.2%¢3 .
3 (a) is a separate action; and 5. 28.
(b) is, as against a person against whom the claim is
made, brought on the only or earlier of such of the
following dates as are applicable—

(i) the date on which he becomes a party to
10 the principal action; and
(ii) the date on which he becomes a party to
the claim.

75. Where, were it not for this Act, two or more persons joint right,
would have a cause of action jointly and, by this Act, an
15 action on the cause of action is not maintainable by one or
more of them, an action on the cause of action is nonetheless
maintainable by the other or others of them and judgment may
be given accordingly.

76. Where, were it not for this Act, two or more persons y..,

20 would be liable on a cause of action jointly and, by this Act, liability.
an action on the cause of action is not maintainable against cf. 9 Geo. 4,
one or more of them, an action on the cause of action is none- :;1;:;5' 12'1
theless maintainable against the other or others of them and 1899, 5. 39,
judgment may be given accordingly.

25 77. (1) Rules of court not inconsistent with this Act may Rues of
be made for the regulation of the practice and procedure of Court.
the court in proceedings under sections 22, 38, 59, 60 and
73 of this Act.

(2)
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(2) Rules so made shall—
(a) be published in the Gazette;

(b) take effect from the date of publication or from a
later date to be specified in the rules; and

5 (c) be laid before both Houses of Parliament within
fourteen sitting days after publication if Parliament
is in session, and if not, then within fourteen sitting
days after the commencement of the next session.

(3) If either House of Parliament passes a resolution

10 of which notice has been given at any time within fifteen

sitting days after the rules have been laid before that House

disallowing any rule or part of a rule, that rule or part shall
thereupon cease to have effect.

(4) The power to make rules given by this section
15 may be exercised—

(a) in relation to proceedings in the Supreme Court, by
a majority of the judges of the Supreme Court or
any five of them; and

(b) in relation to proceedings in the District Courts, by
20 a majority of the District Court judges; and

(c) in relation to proceedings in courts of petty sessions
exercising jurisdiction under the Small Debts
Recovery Act, 1912, by the Governor.

SCHEDULES.
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SCHEDULES.

SCHEDULE ONE.

REPEAL OoF ENACTMENTS.

5 Year and chapter
or number.

Subject or title.

Exient of repeal.

31 Eliz. 1,c. 5
10 21 Jac. 1,c. 16
4 and 5 Anne, c. 3

(or 4 and 5 Anne,
c. 16).

9 Geo. 3, c. 16

15
4 Wm. 4, No, 17..

20
8§ Wm. 4, No. 3 ..

25

30

5 Vic. No. 9 V-

35 26 Vic, No. 12

47 Vic. No. 7

Part A—Imperial Acts.

..| The Common Informers Act,
1588.

The Limitation Act, 1623

The Administration of Justice
Act, 1705,

.| The Crown Suits Act, 1769

Part B—New South Wales Acts.

An Act for adopting and applying
a certain Act of Parliament for
rendering a written Memoran-
dum necessary to the validity
of «certain Promises and
Engagements.

An Act for adopting a certain Act
of Parliament passed in the
Third and Fourth Years of the
Reign of His present Mujesty
King William the Fourth and
applying the same in the
Administration of Justice in
New South Wales in like
manner as other Laws of
England are applied therein.

An Act for the further amend-
ment of the Law and for the
better advancement of Justice.

Trust Property Act of 1862

.1 Limitation of Actions for Tres-

pass Act of 1884,

Section 5.

Sections 3, 4 and 7.
Sections 17, 18 and

The whole Act.

The unrepealed por-
tion.

The whole Act.

The unrepealed por-
tion.

.| The unrepealed por-

tion.

The unrepealed por-
tion.

SCHEDULE

Sec. 4 (1),
(2)
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SCHEDULE TWO. Sec. 4 (3).
AMENDMENT OF ACTS.

Column 1. Column 2,
Year and
5 Nurxber of Short title. Amendment,
ct.

1897 No. 31..| Compensation to Rela-| Section 5—
tives Act of 1897, Omit the words *, and every
such action shall be commenced
10 within six years after the death
of such deccased person™,
Section 6c—

Subsection (2)—

Omit the subsection.

15 1899 No, I18..| Landlord and Tenant Act| Section 8—
of 1869, Subsection (3)—

After the word “arrears™
insert the words “the recovery
of which by action is not, on
20 the date on which the action
in ejectment is brought, barred
by the Limitation Act, 1967,”.
Subsection (5)—

After the word *‘arrear”
25 insert the words *‘the recovery
of which by action is not, on
the date on which the action
in ejectment is brought, barred
by the Limitation Act, 1967,”.

30 Section 9—
Subsection (1)—

After the word ‘“arrear”
insert the words ‘‘on account
of rent the recovery of which
35 by action is not, on the date on
which the action in ejectment
is brought, barred by the
Limitation Act, 1967,”.

Section 10—
40 Subsection {1)-—

After the word *“‘arrears”™
insert the words “the recovery
of which by action is not, on
the date on which the action is
45 brought, barred by the Limita-
tion Act, 1967,.

SCHEDULE
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SCHEDULE TWOQO—continued.

Column 1. Column 2,
Year and
5 Number of Short title, Amendment.
Act,
1899 No, 18..| Landlord and Tenant Act| Section 18—

10

15 1925 No. 14..

1940 No. 32..

20 1944 No. 28..

of 1899 —continued.

Trustee Act, 1925,

Trustee and Wills (Emer-
%;ﬁgy Provisions} Act,

Law Reform (Miscel-
laneous Provisions) Act,
1944.

Subsection (2)—

After the word “‘arrear”
insert the words ‘“‘the recovery
of which by action is not, on
the date on which the action
is brought, barred by the
Limitation Act, 1967,”.

Section 69—
Omit the section,

Section 12—
Omit the section.

Section 2—
Omit subsection (3).

SCHEDULE THREE.

CITATION OF ACTS.
Column 1. Column 2.
25 Year and
Number of Short title, Citation,
Act,
1897 No. 31..| Compensation to Relatives| Compensation to Relatives Act,

30 1895 No. 18..

1919 No. 6 ..
1925 No. 14..
1940 No. 32..

35

1944 No. 28..

Act of 1897.

Landlord and Tenant Act
of 1899,

Conveyancing Act, 1919,

Trustee Act, 1925,

Trustee and Wills (Emer-
gency Provisions) Act,
1940,

Law Reform (Miscel-

laneous Provisions) Act,
1944,

1897-1967,
Landlord and Tenant Act, 1899-
1967,

Conveyancing Act, 1919-1967.

Trustee Act, 1925-1967.

Trustee and Wills (Emergency
Provisions) Act, 1940-1967.

Law Reform (Miscellaneous Pro-
visions) Act, 1944-1967,

SCHEDULE
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Limitation.

SCHEDULE FOUR. Sec. 65.

EXTINCTION OF RIGHT AND TITLE.

Column 1. Column 2,

Cause of action, Property.

5 For conversion or detention of goods ..| The goods.

To recover land. The land.

To enforce an equitable estate or interest| The equitable estate or interest.
in land.

To redeem mortgaged property. The mortgaged property.

10 To recover principal money secured by| The mortgaged property.
morigage or to recover possession of
mortgaged property from a mortgagor
or to foreclose the equity of redemp-
tion of mortgaged property, within the
meaning of section 42 of this Act.

15 To recover trust property or property| The trust property or the property
into which trust property can be| into which the frust property can
traced. be traced, as the case may be.
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TABLE OF STATUTES

Where an amended Act is mentioned in the notes, the principal Act
alone is listed in these tables and where a collective title for a group of
Acts is used in the notes, e.g., the Fatal Accidents Acts, only the first
Act in the group is listed.

IMPERIAL ACTS
Page Paragraph

1235 Statute of Merton, 1235 (20 Hen. 3, c. n .. 112 136
1588 Common Informers Act, 1588 (31 Eliz. 1, c. 5) 4
.5 .. . . 2
101 59
109 119
1623 Limitation Act, 1623 (21 Jac. 1, c. 16) .. 93 12
' sl L. .93 7
5.2 .. .. .. 93 7
5.3 .. .. .. 92 5
93 8
102 65
107 104
107 105
107 107
108 10%
110 121
112 133
115 155
121 196
121 197
121 198
128 249
141 340
s, 4 92 5
5. 7 92 5
92 6
127 242
1665 Distresses and Avowries for Rents Act, 166
(17 Car. 2,¢. 7) s .- . ..o 112 137
1705 Administration of Justice Act, 1705 (4 & 5
Anne ¢. 3, or 4 Anne c. 16).. . .. 93 8
5. 17 .. .. .. 923 8
111 129
s. 18 .. .. .. 93 8
127 242
s. 19 .. .. . 93 8
95, 96 30
1769 Crown Suits Act, 1769 (9 Geo. 3, ¢. 16) .. 93 9
101 59
116 161
1828 Statute of Frauds Amendment Act, 1828 (9 Geo.
4, c 14) . .. .. .. .. 10
s. 1 .. .. .. 93 11
128 248
128 249
142 344
142 345
5. 3 93 11
93 12
5.4 .. . .. 93 11
93 12
141 340

1828 Australian Courts Act, 1828 (9 Geo. 4, c. 83)
5.2 .. . . 93 10
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35
36
37
33
39
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.42
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93

94
103
117
121
121
117
117

117, 118

.. 117,118

117

94
144
118
119

118
118
118

120
120
120

94
128

94
127
127

127
94
94

140
94
94
94

144

119

131

101
94

121

123

128
94
94
94
94
94

136

140

140
95
95
95
95
95

109

121

125

125

126

127

128

112

112
112
113
113
121
123,124
126

7
13-27
14
33
170
198
199
171
172
173
173
172
15
357

177
185

177
174
176

193
193
192
16
248
17
240
242
240
18
19
329
20
20
20
356

183
268

58

21
195
211
2438

22
22
22
22
22
307
326
329

23

24

25
115
196
226
231
234
242
248

26
136

133
134
140
141
197
217
236
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Page Paragraph

1833 Real Property Limitation Act, 1833 (3 & 4
Wmn. 4, c. 2T)—continued

5.43 .. o .. 95 27
5. 44 .. .. .. 95 27
s. 45 .. . 95 27
1833 Civil Procedure Act, 1833 (3 & 4 Wm. 4 c. 42)
$.2 .. 95 28
.3 .. .. . 95 28
110 123
s. 4 95 28
5.5 95 28
1846 Fatal Accident Act, 1846 (9 & 10 cht c 93) 128 251
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5.36 .. 92 4
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Vic. c. 66) .. . 131 268
1874 Real Property Limitation Act 1874 (37 & 38
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5.2 .. .. .. 143 351
5.6 .. .. .. 144 356
5.7 .. .. ..o 122 210
123 211
5.8 .. 114 149
1889 Interpretation Act, 1889 (52 & 53 V1c C. 63)
5.33(00) () .. .. 99 51
1890 Directors’ Liability Act, 1890 (53 & 54 Vic,
c.64) .. 132 277
1893 Public Authorities Protectmn Act 1893 (56 & 57
Vie., ¢. 61) .. . 142 348
1894 Merchant Shlppmg Act, 1894 (57 & 58 VIC
c. 60) . 124 222
124 223
ss. 31-38 . .. 124 223
1911 Maritime Conventions Act, 1911 (1 & 2 Geo. 5
c. 57)
s.8 .. .. .. 105,106 93
111 130
1920 Increase of Rent and Mortgage Interest
(Restrictions) Act, 1920 (10 & 11 Geo. 5,
c.17) .. o 119 182
1925 Trustee Act, 1925 (15 & 16 Geo 5, ¢. 19) .. 103 82
1925 Law of Property Act, 1925(15 & 16 Geo. 5,¢.20) 120 192
1925 Administration of Estates Act, 1925 (15 & 16
Geo. 5, ¢. 23)
s. 26 (2) - .. 95 29
8. 56 .. .. . 95 29
1934 Arbitration Act, 1934 (24 & 25 Geo. 5, c. 14) 140 331
1934 Law Reform (Married Women and Tortfeasors)
Act, 1934 (24 & 25 Geo. 5, ¢. 30)
5.6 .. .. 115 156
1939 Limitation Act, 1939 (2 & 3 Geo. 6, c. 21) .. 95 23
96 30
101 64
s. 2@ .. .. 106 102
107 104
111 129
132 274
b .. .. 107 106
) .. .. 110 122
(D .. 107 107
s. 2 (1) prowso .o 142 348
5.2(2).. . .. 108 109
108 111
110 122
5.2(3).. .. .. 108,109 113
110 122
8.2(4).. .. .. 109 115
109 116

112 134
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93
116
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145
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143
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143
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119
144
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144
144
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144
145
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145
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112
112
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112
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138
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112
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144
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364
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352

351
352
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352
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329
183
354
184
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173
177
355
176
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355
188
356
360
193
364
357
134
135

134
135
214
314
314
217
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224
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237
238

239
134
135
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233
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358
242
244
240
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.27 (1)
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Arbitration Act, 1950 (14 Geo. 6, ¢. 27)

Common Informers Act, 195] (14 & 15 Geo, 6,
c.39 ..

Law Reform (Lm:utatmn of Actmns, etc) Act,
1954 (2 & 3 Eliz. 2, c. 36) .
5. 2(1)..

Statute Ljaw Revision Act, 1959 (7 & 8 Eliz. 2,
c. 68

Mental Health Act 1959 (7 & 8 Eliz. 2, c. 72)

Limitation Act, 1963 (c. 47)
5.1

8.2
53
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144
128
128
129
145
123
123
130
128
103
128
131
131
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145
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145
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140
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135
145
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144
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135
135
136
131
133
131
136

359
248
249
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248
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58
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364

61

67

76

77

83
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87

88

91

94
134
294
362
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5
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4
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348

88

275
272
299
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1963 Limitation Act, 1963 (c. 47)—continued

5.4 .. .- .o 115 156
15 157
115 158
5.6 .. - .o 131 272
135 299
&7 .. .. .. 131 7
135 294
135 295
135 298
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1834 Written Memorandum Act, 1834 (4 Wm. 4

No. 17) 93 10

1837 Real Estate (antahon of Actlons) Act 1837 :
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94 13

1841 Supreme Court Act, 1841 (5 Vic. No. 9) .
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95 29
- 97,98 41
539 .. .- .. 95 28
926 30
107 106
107 107

108, 109 113
109, 110 119

110 121
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112 133
121 196
121 197
.40 .. .- .. 95 28
96 30
121 196
127 242
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128 248
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1862 Real Property Act of 1862 (26 Vic. No. 9) .. 101 63
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5. 24 .. .. 96 k)
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s. 36 .. .. . 96 31
96 2
125 226
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126 234
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128 248
s. 7L .. . .. 96 31
1862 Real Estate of Intestates Dlstnbutmn Act of
1862 (26 Vic. No. 20) .- .. 94 16
1884 Limitation of Actions for Trespass Act of 1884
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1897 Interpretation Act of 1897 CNo 4)
8. .. .. .. 107,108 108
5. 21 .- - .. 94 14
1897 Compensation to Relatives Act of 1897 (No. 31) 136 303
5.5 .. .. .. 96 34
' 110 120
s.6c .. . .. 96,97 35
105, 106 98
134 286
1898 Wills, Probate and Administration Act, 1898
(No. 13)
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144 357

5.92 .. . .. 97,98 41
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NOTE ON LIMITATION BILL

PART —PRELIMINARY
Section 1—Short title and commencement

1. This section needs no comment,

Section 2—Construction

2. Problems of private international law and of the limits of the
legislative power of the State are likely to arise, especially under Divi-
sion 1 of Part IV of the Bill, which deals with the extinction of rights
and titles, Section 2 will help to give the Bill the widest operation con-
sistent with limits of legislative power. It seems better to have the
problems to be dealt with as they arise, rather than expressly to exclude
important classes of rights and titles arising under Commonwealth Acts
from extinction under the Bill, for example, rights and titles arising
under the Bankruptcy Act or under the Bills of Exchange Act.

Section 3—Division
3. This section needs no comment.

Section 4 (1)—Repeal of Imperial Acts

4. The first Imperial enactment in Schedule 1 is section 5 of the
Common Informers Act, 1588 (31 Eliz. 1, c. 5). This section fixes
limitation periods for “actions, suits, bills, indictments or informations™
for any forfeiture upon any penal statute. In England this section was
partly repealed by the Summary Jurisdiction Act, 1848 (11 & 12 Vic.
C. 43), 5. 36. The repeal was of so much of the Common Informers
Act as related to the time limited for exhibiting an information for
the forfeiture upon a penal statute. The Imperial Act of 1848 was
adopted in New South Wales by the Justices Act, 1850 (14 Vic. No.
43). s. 1. Section 5 of the Common Informers Act fixes a limitation
period of two years where the penalty goes to the Crown alone, and
a limitation period of one year in other cases. It applies to an action
by a common informer for a penalty under a statute, but not to an
action by a party grieved. The limitation period for an action for a
penalty by a party grieved is fixed at two years by section 39 of the
Supreme Court Act, 1841 (5 Vic. No. 9). Statutory provisions giving
a civil action to recover a penalty are obsolete and are extremely rare,
There is an example in section 9 of the Printing Act, 1899-1934; but
section 8 of the same Act fixes a limitation period of three months for
an action for a penalty under the Act. The common informer proce-
dure was abolished in England by the Common Informers Act, 1951,
and the unrepealed portion of the Common Informers Act, 1588, was
repealed in England by the Imperial Statute Law Revision Act, 1959,
There is a case for their abolition in New South Wales, However, while
the possibility of such an action remains, some limitation period should
be fixed. This is done by section 18 of the Bill, which fixes a period
of two years. This is the same period as that fixed for similar actions
by section 2 (5) of the Imperial Limitation Act, 1939,

5. The second Imperial Act affected by the repeals is the Limita-
tion Act, 1623 (21 Jas. 1, c. 16). Sections 3, 4 and 7 are repealed.
Section 3 of the Act of 1623 is the main provision now in force fixing
limitation periods for actions on simple contracts and for actions
founded on tort. There is a two year limitation period for slander, a
four-year period for trespass to the person, and a six-year period for
actions on contracts and the common actions in tort, for example,
actions for damages for negligence or for breach of statutory duty. Sec-
tion 4 provides for cases of reversal of judgment on appeal and other
matters; these provisions are unnecessary under current procedures. In
general, sections 14, 15, 20 and 21 of the Bill take the place of section

3 of the Act of 1623. Section 4 of the Act of 1623 has no counterpart
in the Bill.

. . 6. Section 7 of the Act of 1623 provides for extension of the
limitation period in cases of disability of the plaintiff. The provisions
cover infants, married women, persons not of sound mind, prisoners
and persons absent beyond the seas. There is no need to make special
provision for married women; the Married Persons (Property and

Torts) Act, 1901-1964, removes all relevant disabilities. Fo regard
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absence beyond the seas as itself justifying an extension of the limita-
tion period is to disregard the current ease of transport and communi-
cation: for a startling recent discussion of the law on the point, see
Societe Egyptienne Financiere pour le Commerce et UlIndustrie S.A.E.
v, Clyde Industries Lid. ([1960] S.R. 315). A conviction for felony no
longer works an escheat or forfeiture of land or goods (Crimes Act,
1900, s. 465 (1)) and is no longer a legal disability. Section 52 of the
Bill (read with section 11 (3)) provides for the disabilities of infancy
and unsoundness of mind.

7. Sections 1 and 2 of the Act of 1623 dealt with limitation periods
for actions to recover land. These sections were no doubt in force in
New South Wales until 1837, but were impliedly repealed by the Real
Estate (Limitation of Actions) Act, 1837 (8 Wm. 4, No. 3), which
adopted the Imperial Real Property Limitation Act, 1833. It does
not seem useful to repeal expressly sections 1 and 2 of the Act of
1623: they will be covered and dealt with in our general proposals for
repeal of old Imperial Acts.

8. The third Imperial Act affected by the repeals is the Adminis-
tration of Justice Act, 1705 (4 & 5 Annec c. 3).  Sections
17, 18, and 19 would be repealed. Section 17 fixes a Bix
year limitation period for the recovery in Admiralty of sea-
men’s wages: see sections 14 (1) (a) and 22 (1) of the
Bill. Section 18 deals with disabilities of the plaintiff in cases to which
section 17 applies: sec sections 52 and 53 of the Bill. Section 19 deals
with the absence beyond the seas of the defendant in cases to which
section 3 of the Imperial Limitation Act, 1623, applies, and in cases to
which section 17 of the Act of 1705 applies: there is nothing in the
Bill to replace section 19.  See paragraph 6 above as to absence beyond
the seas.

9. The fourth Imperial Act to be repealed is the Crown Suits Act,
1769 (9 Geo. 3, c. 16). It is this Act which at present puts a limita-
tion period of sixty years on an action by the Crown to recover land.
In section 27 (1), (3), (4) of the Bill a limitation period of thirty years
takes the place of the present period of sixty years. In this we follow
section 4 (1) of the Imperial Act of 1939. This provision of the
Imperial Act of 1939 follows the recommendation made in the Fifth
Interim Report of the Law Revision Committee (the Wright Commit-
tee) made i 1936 (Cmd. 5334). In making this recommendation the
Committee said (at p. 13) that prior to the year 1874 a purchaser
might require the vendor to show title back to a root of title at least
sixty years old; this period had been reduced in 1874 to forty years
and in 1926 to thirty years. The Committee suggested that it might
cause hardship if claims could be enforced in respect of a cause of
action which arose before the commencement of the period during
which a purchaser was entitled to investigate title. The history has been
similar in New South Wales. The minimum period for investigation
of an old system title by a purchaser was sixty years until 1920 and
forty years from 1920 to 1931; since 1931 the period has been thirty
years. The changes were made by the Conveyancing Act, 1919, 5. 53
(1), and the Conveyancing {Amendment) Act, 1930, s. 13 (a) (ii).

Section 4 (2)—Repeal of New South Wales Acts

10. The first New South Wales enactment which the Bill would
repeal is the unrepealed portion of the Written Memorandum Act,
1834 (4 Wm. 4, No. 17). This Act adopted the Imperial Statute
of Frauds Amendment Act, 1828 (9 Geo. 4, c. 14: Lord Tenterden’s
Act). Although the Imperial Act was passed on the 9th of May, 1828,
section 10 postponed its commencement until the 1st of January, 1829,
and it was therefore not applied in New South Wales by the Australian
Courts Act, 1828 (9 Geo. 4, c. 83), 5. 24.

11. The provisions of the Imperial Act of 1828 which have not
already been repealed for New South Wales are sections 1, 3, and 4.
Section 1 deals with the form of acknowledgments and with the case
where less than all of a number of joint contractors arc bound by an
acknowledgment: sections 54 and 76 of the Bill take the place of these
provisions.

12. Section 3 of the Imperial Act of 1828 abolished the former
effect of an endorsement or memorandum of payment wrtten on promis-
sory notes or other writing: section 5 (2) of the Bill will prevent the
revival of the abolished rules. Section 4 of the Imperial Act of 1828
deals with the application of the Imperial Limitation Act, 1623, to debts
alleged by way of set-off: the ground is covered by section 74 of the

Bill.
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13. The next New South Wales Act which the Bill would repeal is
the Real Estate (Limitation of Actions) Act, 1837 (8 Wm. 4, No, 3).
This Act adopted the Imperial Real Property Limitation Act, 1833
(3 & 4 Wm. 4, c. 27)." The Imperial Act of 1833 is a lengthy
Act dealing generally with the limitation periods for actions to recover
land and with much else besides. It would unduly lengthen this
part of this note to compare at length the provisions of the Imperial
Act of 1833 with those of the Bill. Reference may be made to the
comparative tables which are Appendix D to our report and generally
to the remainder of this note. Some provisions of the Imperial Act of
1833 have, however, no counterparts in the Bill and it will be useful
to comment bricfly on these,

14. Section 1 of the Act of 1833 contains interpretation pro-
visions relating to the word “person” and to matters of number and
gender: the general provisions of section 21 of the Interpretation Act
of 1897 makes reproduction of these provisions unnecessary.

15. Section 6 of the Imperial Act of 1833 provides that for the
purposes of the Act an administrator of the estate of a deceased person
is to be deemed to claim as if there had been no interval of time
between the death of the deceased person and the grant of his letters
of administration. Section 44 of the Wills, Probate and Administration
Act, 1898-1965, makes reproduction of this pravision unnecessary.

16. Section 13 of the Imperial Act of 1833 abolished a doctrine
whereby possession of land by a younger brother or other relation of
the heir to the land might be treated as possession by the heir: the
revival of this doctrine will be prevented by section 5 {2) of the Bill.
Further, the abolition of the descent of land to heirs by the Real Estate
of Intestates Distribution Act of 1862 (26 Vic. No. 20) makes the
doctrine inapplicable at the present time.

17. Section 15 of the Imperial Act of 1833 is a transitional pro-
vision and there is no need to reproduce it.

18. Section 18 of the Imperial Act of 1833 provides for the case
of the death under disability of a person with a cause of action to re-
cover land, followed by a succession to the land of another person
under a disability. This provision does not fit the provisions for dis-
abilities in section 52 of the Bill and is not reproduced. Further, the
event contemplated would be of extreme rarity today. Unless extra-
ordinary conveyancing methods are used, the person entitled on the
death of a landowner is his executor or administrator and a grant of
probate or letters of administration would not be made to a person
under the disabilities with which the Act of 1833 is concerned,

19. Section 19 of the Imperial Act of 1833 lists some places
which are not to be taken to be beyond the seas within the meaning of
the Act. Under the Bill, absence beyond the seas is not a disability and
these provisions are not reproduced.

20. Sections 21, 22, and 23 of the Imperial Act of 1833 deal with
estates tail. The amendment which section 4 (4) of the Bill would make
to the Conveyancing Act, 1919-1967, should finally abolish estates tail,
There is no need, therefore, for the Bill to fix limitation periods for
estates tail or for estates in remainder or reversion on, or in defeasance
of, estates tail. Sce paragraphs 42 to 49 of these notes.

21. The fourth limb of section 28 of the Imperial Act of 1833
deals with a problem which may ariss where one of a number of
mortgagees of land acknowledges a right of redemption but the other
or others of the mortgagees do not acknowledge the right. The limb
deals with the case of mortgagees being entitled to divided parts of the
land but not to any ascertained part of the mortgage money and
enables the mortgagor to redeem the land to which the acknowledging
mortgagee is entitled on payment of a proportionate part of the
morfgage money, the proportion being based on the values of the
divided parts of the mortgaged property. The provision has never, so
far as our searches have gone, been applied in any reported case and
the factual situation on which it is to operate must in the nature of things
be rare. Further, we doubt the policy of the provision: we think that
the adjustment of the rights of the parties in such case is better left to
the terms of the mortgage, express or implied, and the principles ad-
ministered by courts of equity. The Bill contains no corresponding
proviston.
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92 Sections 29 to 33, inclusive, of the Imperial Act of 1833
deal with matters concerning ecclesiastical or eleemosynary corpoia-
tions sole and advowsons. These provisions are not required in New
South Wales.

23, Secuon 35 of the Imperial Act of 1833 provides that the
receipt of rent payable by a lessce is, as against the lessec (but subject
to the lease) to be treated as the receipt of the profits of the land for
the purposes of the Act. This “‘singular provision” (Sugden’s Real
Property Statutes 2nd edition (1862) p. 47) has been thought by the
text writers to be unnecessary (Darby & Bosanquet on the Statutes of
Limitation 2nd edition (1893) p. 505 ; Lightwood: The Time Limit on
Actions (1909) p. 96) and has no counterpart in the Imperial Act of
1939. We think it unnecessary, especially in view of sections 34 and
54 of the Bill, under which the limitation period will not run against
a cause of action to recover land from a tenant while the tenant pays
the rent. The Bill therefore has no counterpart of section 35 of the
Imperial Act of 1833.

24. Sections 36 to 38, inclusive, of the Imperial Act of 1833 deal
with the abolition of real and mixed actions. Section 5 (2) of the Bill
will prevent the revival of these actions notwithstanding the repeal which
the Bill would make.

25. Section 39 of the lmperial Act of 1833 abolished rules relat-
ing to descents cast, discontinuances and warranties. There is some
discussion of these matters in Challis’s Law of Real Property, 3rd edi-
tion (1911), pp. 307, 308, 405-408. Section 22 of the Conveyancing
Act, 1919-1964, depriving assurances of land of a tortious operation,
has diminished the importance of these rules and in other respects they
are quite obsolete. Section 5 (2) of the Bill will prevent any question
of the rules being revived.

26. Section 41 of the Imperial Act of 1833 fixes a limitation period
for the recovery of arrears of dower. Dower has been abolished: see
now section 21 of the Conveyancing Act, 1919-1967.

27. Sections 43, 44, and 45, as {0 spiritual courts, Scotland and
Treland, and amendment of the Act respectively, do not call for repro-
duction in the Bill.

58. The third New South Wales Act which the Bill would repeal
is the unrepealed portion of the Supreme Court Act, 1841 (5 Vic, No.
9). The portions of this Act not already repealed are sections 30, a9,
40, and 41, These sections reproduce the substance of sections 2, 3,
4 and 5 of the Imperial Civil Procedure Act, 1833 (3 & 4 Wm. 4

c. 42).

9. Section 30 of the Act of 1841 enables personal representatives
to bring actions in tort for any injury to the land of the deceased com-
mitted in his lifetime and enables actions in tort to be maintained against
personal representatives for wrongs committed by the deceased in
respect of property of another person. In each case there is a provise
fixing a limitation period. The Imperial provision corresponding to sec-
tion 30 was repealed by section 56 of the Administration of Estates Act,
1925, and a substituted provision was enacted by section 26 (2) of that
Act. This substituted provision was itsclf repealed by section 1 (7)
of the Imperial Law Reform (Miscellaneous Provisions) Act, 1934,
Section 1 (1) of the Act of 1934 provided for the general survival of
causes of action subsisting against or vested in a person at the time of
his death: it is similar to section 2 (1) of the Law Reform { Miscel-
lanecus Provisions) Act, 1944. Section 30 of the Act of 1841 may
be impliedly repealed by section 2 of the Law Reform (Miscellaneous
Provisions) Act, 1944, but, if it is not already repealed, we think that
it should be repealed so as to let the provisions of the 1944 Act have
their full effect. As will appear, we recommend the amendment of the
Law Reform (Miscellaneous Provisions) Act, 1944, by the omission
of section 2 (3). but it will be better to leave our reasons for this omis-
sion until we come to discuss section 4 (3) of the Bill. See paragraphs
49 to 41 of these notes.

30. Subject to an exception to be mentioned presently, the Bill has
provisions to take the place of sections 39, 40, and 41 of the Act of
1841. The exception is the second limb of section 40, which postpones
the barring of an action in case the defendant is absent beyond the sea.
This provision has but one counterpart in the other statutes in force
in New South Wales (the Administration of Justice Act, 1705, s. 19)
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and has none in the Imperial Act of 1939. We see no justification for
it in the circumstances of today and we think that the second limb
of section 40 ought not to be reproduced in the Bill. The Provisions
of the Act of 1841 which are of the greatest importance at the present
day are those in section 39 which fix a limitation period of twenty years
for an action on a deed. Subject to a reduction of the period to twelve
years, corresponding provision is made in section 16 of the Bill.

32. Section 36 of the Act of 1862 fixes a limitation period for
claims to personal estate on intestacy. This is covered by section 47
of the Bill. Section 36 of the Act of 1862 also deals with payments or
acknowledgments on account of claims to intestate personalty: See sec-
tion 54 of the Bill.

33. The remaining Act which would be repealed by the Bill is
the Limitation of Actions for ‘Trespass Act of 1884, Section 2 is the
Operative provision of this short but curious Act, It provides that in

((1905) 3 CLR. 444}, The Act no doubt dealt with a problem which
was a real one at the time when the Act was passed but we do not
think that the problem is a real one today and we think that the Act
ought to be repealed without reproduction of its provisions in the Bill,

Section 4 (3)—Amendment of Acts

34. The first Act which section 4 (3) of the Bill would amend is
the_ Compensation to Relatives Act of 1897, The Act enables an
action for damages to be brought for the benefit of the relatives of a
person whose death is caused by a wrongful act, neglect or default,
Section 5 provides, by its first limb, that not more than one action shall
lie for the same subject matter of complaint and, by its second limb,
that every action shall be commenced within six years after the death
of the deceased person. The Bill would omit the second limb of sec-
tion 5. Section 19 of the Bill would fix a six-year limitation period
in place of the similar period now fixed by section 5 of the Act of
1897, The purpose of this is to make applicable to such actions the
provisions of Part IIT of the Bill which deal with the postponement of
the bar in cases of disability and so on. At present, if a2 man were killed
by the negligence of another, leaving only a two-year-old child survjv-
ing him, the action of the child would be irretrievably barred by the
time the child wag eight years old and there is no provision requiring
anybody to see whether it would be for the benefit of the child that an
action should be brought. This is wrong and the Bill would remedy it.

sentation in his estate. A proviso enables an action to be maintained
in some circumstances notwithstanding that the cause of action arises
earlier than twelve months before the death of the wrongdoer, We
think that section 6c (2) is unnecessary, for reasons similar to those
given in paragraphs 39 to 41 below for the proposed omission of sec-
tion 2 (3) of the Law Reform {Miscellaneous Provisions) Act, 1944,
The Bill would therefore omit Section 6¢ (2) of the Compensation to
Relatives Act.
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36. The second Act which section 4 (3) of the Bill would amend
is the Landlord and Tenant Act of 1899. The amendments are in-
tended to produce the result that a tenant would not be required to
pay more than six years arrears of rent as the price of relief under that
Act against forfeiture of his lease. Qur reasons are given in para-
graphs 150 to 153 below in the discussion on section 25 of the Bill.

37. The third Act which section 4 (3) of the Bill would amend is
the Trustec Act, 1925: the proposed amendment is the omission of
section 69, which deals with the limitation of actions by beneficiaries
against trustees or persons claiming through trustees. The ground
would be covered by sections 47 to 50 of the Bill.

38. The fourth Act which section 4 (3) of the Bill would amend
is the Trustee and Wills (Emergency Provisions) Act, 1940: the Bill
would omit section 12. This section postponed the running of statutes
of limitation against a cause of action of a person engaged on war
service in the war which was in progress in 1940. The postponement
was only until one year after the person ceased to be on war service
in connection with that war. The provision is spent and it is con-
venient to repeal it. Seec the disability provisions in the Bill, sections
11 (3) and 52.

30, The last Act which section 4 (3) of the Bill would amend is
the Law Reform (Miscellaneous Provisions) Act, 1944: the Bill would
omit section 2 (3). Section 2 (1) of the Act of 1944 provides for the
survival generally of causes of action subsisting against or vested in a
deceased person. We have discussed the earlier legislation in England
and in New South Wales in paragraph 29 above. Section 2 (3), which
the Bill would omit, provides that no proceedings are to be maintain-
able in respect of a cause of action in tort surviving under the section
against the estate of a deceased person unless either (a) proceedings
against him on the cause of action were pending at the date of his death
or (b) the cause of action arose not earlier than twelve months before:
his death and proceedings are taken not later than twelve months after
his personal representative takes out representation. Under a proviso
to the subsection an action raay in some circumstances be brought even
though the cause of action did arise earlier than twelve months before
the death.

40. The subsection is inconsistent with the general principles of
statutes of limitation, To illustrate the point, let it be assumed that a
man has a cause of action for damages for personal injuries. The law
allows him to bring the action at any time within six years after the
cause of action accrues. If, however, the person against whom the cause
of action lies should die within the six year pericd then the cause of
action is liable to be barred at a time depending on the date when a
grant of probate or of letters of administration is made in the estate
of the person against whom the cause of action lies. The person who
has suffered the injury may, without any fault on his patt, be quite
ignorant of the death and of the fact that a grant of probate or letters
of administration has been made. The limitation period maﬁI thus be
shortened by events which ought to be of no concern to him. He
can, indeed, protect himself against the section by taking the other-
wise idle step of issuing a writ of summons but holding it unserved., In
the common case where the person responsible for the injury is indemni-
fied by insurance, his subsequent death may be a simple windfall to his
insurer. This situation ought not to continue unless there are strong
reasons for its continuance.

41, The only reason which occurs to us as a justification for
continuance of the provision is that the administration of the estate
of the deceased wrongdoer should not be unduly delayed. This may
have been a reason of considerable weight in 1841 when the com-
parable provisions of section 30 of the Supreme Court Act, 1841, were
enacted: at that time an executor or administrator could not safely
disiribute the estate to his beneficiaries except under a decree in a suit
in equity. Without the authority of such a decree, he took the risk of
suffering judgment at law without having in his posscssion assets of the
estate out of which he could satisfy the judgment and he might have
had to satisfy the judgment out of his own property. The law was, how-
ever, changed by section 29 of the Trust Property Act of 1862, con-
taining a provision the substance of which now appears in section 92
of the Wills, Probate and Administration Act, 1898-1965. The section
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enables an executor or administrator to distribute the estate after pub-
lishing notices calling for claims against the estate and he is relieved
of liability for assets distributed, as against the claim of any person of
which he does not have notice at the time of distribution. This simple
procedure, which is now a regular step in the administration of an
estate, makes unnecessary the special limitation provisions in section
2 (3) of the Law Reform (Miscellaneous Provisions) Act, 1944, The
Bill would therefore omit the subsection.

Section 4 (4)—Amendment of Conveyancing Act

42. Before 1920, if A, being seised of land for an estate in fee
simple, granted the land to B and the heirs of his body, B became
entitled to an estate in fec tail and A retained a reversion in fee simple
expectant on the determination of the estate tail of B, If A’s grant
were to B and the heirs of his body with remainder to C and his heirs,
B became entitled to the same estate tail, C became entitled to the land
for an estatc in [ee simple in remainder after the estate tail, and A ceased
to have any estate in the land. If nothing was done to bar the entail, the
estate tail endured during the life of B and for so long afterwards as
there were heirs of his body, that is, lJawful descendants of his. If B
died leaving heirs of his body, those heirs became entitled to the land
on his death, and similarly the land would descend from one heir of
the body to the next until there was a failure of heirs of the body of B.
On such a failure the reversion or remainder, as the case might be,
fell into possession.

43. Under the old law, a tenant in tail in possession might, by
collusive legal proceedings known as levying a fine and suffering a
recovery, assure the land to a purchaser for an estate in fee simple, so
as to defeat the expectancies of those who might become heirs of the
body on the death of the tenant in tail in possession and so as to bar
estate in reversion or remainder on, or in defeasance of, the estate tail.
Sce generally Sheppard’s Touchstone, 8th edition (1826), p. 37; Sug-
den’s Real Property Statutes, 3rd edition (1872), p 193; Bythewood
& Jarman’s Conveyancing, 4th edition, Vol. 6 (1890}, p. 521; Challis’s
Real Property, 3rd edition (1911), pp. 177, 314,

44. Under provisions now appearing in section 26 of the Convey-
ancing and Law of Property Act, 1898, a deed of conveyance acknow-
ledged in accordance with that section has the same effect as a fine
levied or a recovery suffered.

43, Although occasionally granted in New South Wales, estates
tail were never common and have now ceased to be of significant utility
or importance. Section 19 of the Conveyancing Act, 1919, went a
long way towards abolishing estates tail and putting estates in fee
simple in their place. Section 19, however, did not and does not operate
in all possible cases. The following qualifications are to be observed:

(a) The words at the end of section 19 (1), and the similar
words at the end of section 19 (2) (a), “to the exclusion
of all estates or interests limited to take effect after the
determination or in defeasance of any such estate tail”,
may impliedly preserve estates in reversien on an estate
tail. Such an estate in reversion is not an estate “limited
to take effect after the determination or in defeasance of”
the estate tail: the reversion is not limited at all. The
distinction between an estate in reversion and an estate in
remainder is that, while the estate in remainder is limited
or created by the insirument limiting the particular estate,
an estate in reversion is simply that estate which remains in
the grantor becauSe his grant does not exhaust his own
estate in the Iand. Tt is noteworthy that section 62 of the
Victorian Act No. 2719, referred to in the marginal note
to section 19, does not involve the same difficnlty. That
section which is in the Victorian Real Property Act 1915,
is broadly similar to section 19 (1), but does not have
words similar to those words quoted above from sec-
tion 19 (1). The current Victorian provision is section
249 of the Property Law Act 1958. These provisions are
ultimately derived from section 67 of the Victorian Transfer
of Lands Statute Amendment Act of 1885 (No. 872).
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(b) Section 19 has no effect on a limitation in an instrument
coming into operation before the commencement of the
Conveyancing Act of an estate tail to a person not born
until after the commencement of the Conveyancing Act.
Section 19 (1) does not apply because the instrument
comes into operation before the commencement of the
Act; section 19 (2) does not apply because, at the com-
mencement of the Act, no person is entitled to the estate
tail. Sec Mathers v. Mathers (15th December, 1952,
Roper C. I. in Eq., unreporied). The same reasoning may
apply to estates tail otherwise contingent on the date of
the commencement of the Conveyancing Act.

(¢} Subsection {2) does not apply where the person concerned
is mentally ill: subsection (2) (c).

46, The qualifications mentioned in subparagraphs (a) and (b)
of paragraph 45 arise, we think, by inadvertence and there is no reason
why any estates tail thus saved ought not to be converted into ordinary
estates in fe¢ simple. The exception mentioned in subparagraph (c)
of paragraph 45 must have little, if any, application today. It is
addressed to the case of a person who was mentally ill in 1920. On
the probabilities, it is unlikely that such a person was entitled to an
estate tail in 1920 and it is highly unlikely that a person so entitled is
still living today. Section 19 (2) (c) is a counterpart of the old law
whereby a mentally ill person could not levy a fine or suffer recovery;
the provision operates, if at all, for the benefit of the heirs of the body
of the mentally ill person and for the benefit of persons entitled in
remainder on, or in defeasance of, the estate tail of the mentally ill
person. If such a case should crop up and the children of the mentally
ill person are not sufficiently provided for by any will of the mentally
ill person or by their rights under his intestacy, the children have a
remedy under the Testator’s Family Maintenance Act. Other estates,
depending as they would on the incapacity of the mentally ill person
to do an act for his own benefit, do not call for the protection of the
law.

47. We think that the time has come when estates tail ought to
be sbolished, without any exception.

48. We decal with the abolition of estates tail as a matter incidental
to our review of the law relating to the limitation of actions because the
present law of the limitation of actions, both here and in England, has
special provisions relating to estate tail and, unless estates tail are
finally abolished in New South Wales, it would be unsafe to repeal the
existing statutes of limitations and replace them by an Act making no
provision for estates tail. Since estates tail are practically obsolete, to
include provisions concerning them in a limitation Bill would be to
include what must almost certainly turn out to be dead wood,

49. We therefore recommend that the Conveyancing Act be
amended by inserting after section 19 a new section 19A in the terms
appearing in section 4 (4) of the Bill.

Section 5—Saving

50. The general savings on repeal in section 8 of the Interpretation
Act apply only to the repeal of an Act, that is, a New South Wales
Act, Section 5 (1) of the Bill applies these savings to the repeal of
[mperial Acts.

51. Section 5 (2) of the Bill has no counterpart in the Interpre-
tation Act of 1897, but is taken in substance from section 38 (2) (a)
of the Imperial Interpretation Act, 1889. Such provisions are common
in other Interpretation Acts. See Muarshall v. Smith ((1907) 4 CL.R.
1617, at pp. 1635, 1645). Cases in which the section would operate
have been mentioned in the notes to section 4 (1) of the Bill.
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Section 6—Transition

52. These provisions have a self-evident purpose and do not call
for extensive comment. Under section 6 (c¢), (d) of the Bill, where
land is in adverse possession at the commencement of an Act founded
on the Bill, the claimant will have the present twenty-year period in
which to sue. Section 6 (c) speaks of “a cause of action which
accrued before the commencement of this Act”. The accrual rules
in the Bill will govern the date of accrual (s. 11 (5}) and those rules
are somewhat ditferent from the rules as to accrual under the present
law. Where, by applying the accrual rules in the Bill, or by applying
the gencral law, it appears that a cause of action has accrued before
the commencement of an Act founded on the Bill, section 6 (d) wil
allow an action or arbitration to be commenced within the time
allowed by the present law. The closing words of paragraph (d) will
prevent a clash between that paragraph and paragraphs (b) and (c) of
section 6.

Section 7—Other Limitations

53. Paragraph (a) of this section would preserve the very large
number of enactments fixing periods of limitation for actions in parti-
cular classes of case. Sections 563 (1) of the Crimes Act, 1900, is an
example. It provides that all actions against a person for anything done,
or reasonably supposed to have been done, in pursuance of that Act are
to be commenced within six months after the fact commiited. We
propose to deal with these enactments in a later report.

54. Section 7 (b) is taken in substance from section 32 of the
Imperial Act of 1939 but its purpose is, perhaps, not immediately
apparent, ‘The idea is that, if another enactment fixes a period of
limitation for some class of action, Parliament must be taken to have
considered whether that limitation period should or should not apply to
an action of that class brought by or against the Crown. The present
statutes of limitation do not, in general, bind the Crown and it may be
thought to be going against the policy expressed or implied in enact-
ments fixing special limitation periods for actions to which the Crown
is not a party, to apply the provisions of this Bill to similar actions
brought by or against the Crown. Section 10 of this Bill deals with the
effect of this Bill on the Crown and “Crown” is given an extensive
definition by section 11 (1) of the Bill.

Section 8—Saving of specified enactments

535. Section 8 (a) preserves the operation of section 45 of the
Real Property Act, 1900-1967. Section 45 provides that “no title
to land adverse to or in abrogation of the title of the registered
proprietor shall be acquired by any length of possession by virtue of any
statute of limitations relating to real estate, nor shall the title of any
such registered proprietor be extinguished by the operation of any such
statute.” The Property Law Revision Committee has under considera-
tion proposals concerning the acquisition of possessory titles to land
under the Real Property Act. In the meantime the Bill would leave the
present law unchanged. See also sections 40 and 66 of the Bill.

56. Section 8 (b) of the Bill saves the operation of section 2358
of the Crown Lands Consolidation Act, 1913, The latter section
provides that mno title to any land of the Crown which has been set
out as a road under any Act or in connection with the alienation of
lands of the Crown or has been left between Crown grants for use as a
road or driftway or has been dedicated under an Act for a public
purpose or has been reserved in a Crown grant, shall, by reason of
adverse possession, be allowed to be asserted or established as against
the Crown or as against persons holding such lands in trust for any
public purpose. The section has savings which are not material here.
We see no reason to propose any alteration of the law in this respect.

57. Section 8 (c) of the Bill saves the operation of section 50 (2)
of the Conveyancing Act, 1919, The latter section provides, amongst
other things, that a conveyance of a present right of enfry in any land,
other than a conveyance to the person in possession, is to be void as
against the person in possession or those claiming under him unless
the person conveying or a person through whom he claims has been in
possession of the land within twelve months from the date of the convey-
ance. A doubt may arise whether this provision of the Conveyancing
Act can stand consistently with such provisions of the Bill as sections
28, 29 and 30. It is betfer to prevent such doubts by the insertion of
Section 8 {c).
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Section 9—Acquiescence etc.

58. There is a similar provision in section 27 of the Imperial Real
Property Limitation Act, 1833. We follow the lead of section 29 of
the Imperial Act of 1939 in making the provision one Of general
application.

Section 10—The Crown

59, The Imperial Common [nformers Act, 1588, and the Imperial
Crown Suits Act, 1769, bind the Crown by their express words.
Otherwise the present general statutes of limitation do not bind the
Crown. However, a nominal defendant sued under the Claims against
the Government and Crown Suits Act, 1912, has the benefit of the
statutes of limitation: De Rossi v. Walker ((1902) 2 S.R, 249).
Section 10 (1) of the Bill would make the Crown generally bound by
the Bill and would give the Crown the benefit of the Bill. So far as
concerns the binding of the Crown, section 10 follows the applicable
provisions of section 30 of the Imperial Act of 1939 and is consistent
with the policy behind the Claims against the Government and Crown
Suits Act, 1912. There have in the past been problems about the
extent to which the Crown has the benefit of statutes of limitation:
see De Rossi v. Walker (above). It is useful, therefore, to say
expressly, as section 10 (1) of the Bill does say, that the Crown, is to
have the benefit of the Bill. The extensive definition of the “Crown”
in section 11 (1) of the Bill should be noted.

60. Section 10 (4) of the Bill would preserve the prerogative right
of the Crown to gold and silver. This follows section 30 (4) of the
Imperial Act of 1939 and is, we think, in accordance with the present
law. Apart from shortening the limitation period generally for an
action by the Crown to recover land from sixty to thirty years, the Bill
will not affect the right and title of the Crown to minerals. In particular,
reserved minerals will continue to have the protection of section 2358
of the Crown Lands Consolidation Act, 1913. See section 8 (b) of the

Bill and paragraph 56 of these notes.

Section 11 (1)—Interpretation of words

61. The definition of “action” is taken in substance from section
31 (1) of the Imperial Act of 1939,

62. The definition of “Crown” extends the meaning of the word so
as to include, for example, the Crown in right of other Australian States
and in right of the Commonwealth. It seems right that so far as other
povernments under the Crown have activities in New South Wales or
are parties to proceedings in courts in New South Wales, those govern-
ments should be in a similar position to that of the Government of New
South Wales in relation to the limitation of actions, Without some
such definition as this, the presumption may be that & reference in a
New South Wales Act to the Crown would mean the Crown in right of
New South Wales alone: Commonwealth v. Bogle ((1953) 89 C.L.R.

229, at pp. 259, 260).

63. The definition of “deed” is mew. An instrument registered
under the Real Property: Act, 1900-1967, has the effect of a deed (8.
36 (4)) and the first limb of the definition may be unnecessary. [kt
should however, quiet doubts. As to the second Himb of the definition,
a debt arising under a mortgage registered in New South Wales under
the Real Property Act of 1862 and having the effect of a deed under
section 35 of that Act (cf. Real Property Act, 1900-1967 s. 36 (4))
has been treated as a simple contract debt in Victoria: Payne v. The
King ((1902) A.C, 552); cf. McClelland v. Trustees Executors &
Agency Co. Lid. ([1936] 55 C.L.R, 483 at p. 493). To provide for
the converse case, it seems reasonable to allow the limitation period of
twelve years fixed by section 16 of the Bill for the instruments described
in the definition.

64. The definition of “income” has been framed for the purposes
of the Bill and is not based on anything in the Tmperial Act of 1939.
Tts main use is in section 24, which puts a six-year period of limitation
on an action to recover arrears of income. Capitalized arrears of
snterest under a mortgage are excluded from “‘income™ as defined but
are included in “principal money” as defined.
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65. The definition of “judgment” is new. Without it the twelve
year limitation period for an action on a judgment (section 17 of the
Bill) would apply to a judgment of a New South Wales court (and
perhaps to a judgment of a Commonwealth court) but not to a foreign
judgment (incliding a judgment of a court of another State). For limi-
tation purposes an action on a foreign judgment is an action founded
on simple contract (Dupleix v. De Roven (1705) 2 Vern. 540; 23
E.R. 950). The limitation period for an action on a foreign judgment
is now six years (Ilmperial Limitation Act, 1623, 5. 3) and would (in
the absence of the definition of “judgment™) be six years under the
Bill (s. 14 (1) (a)). It is better to have a uniform, rule for all judg-
ments and to avoid reliance on the fiction that a judgment debtor con-
tracts to pay the judgment debt. This would be one consequence of
the definition of *judgment”,

66. The provisions of the Bill which use the word “judgment” are
section 11 (1), in the definition of “‘income”, section 26 (2) (a), as to
contribution between tortfeasors, and sections 73, 76, as to joint rights
and liabilities. A contrary intention would exclude the defined sense
in sections 75, 76.

67. The definition of “land” is taken in substance from the defini-
tion in section 31 (1) of the Imperial Act of 1939. The Bill says
expressly that “land™ may be either frechold or leasehold: the definition
in the Imperial Act extends both to frechold and to leasehold land, but
does not expressly say so. It seems better to say so expressly and thus
quiet a doubt which might otherwise arise. At the end of the definition
there is a specific exclusion of easements and profits @ prendre: these
are incorporeal hereditaments and thus are excluded also in the defini-
tion in the Imperial Act but it seems useful to deal with them specifi-
cally because they are the only incorporeal hereditaments about which
questions are likely to arise.

68. The definition of “landlord™ facilitates the drafting of sections
33, 35 and 38.

69. “Mortgage” is not defined in the Imperial Act of 1939, but
one of the main sections of that Act dealing with mortgages, section 18,
speaks of a *“mortgage or other charge on property”. It seems useful
to have the definition which appears in the Bill so as to resolve at least
some of the problems which would otherwise arise on general words.

70. A possessory lien on goods is excluded because it seems better
to let the rights and labilities of the owner of the goods and the lienee
respectively be dealt with by other provisions of the Bill, especially the
provisions relating to the conversion or detention of goods (sections 21,
65) and to contractual debts (sections 14 (1) (a), 16, 63, 68).

71. The binding effect of a writ of execution against property is
excluded because that binding effect is not a mortgage or charge in any
ordinary sense (McQuarrie v. Jaques (1954) 92 C.L.R. 262, especially
at p. 273, 27 AL.J, 226, 306) and because the duration in force of a
writ of execution is a matter of general court procedure rather than of
tzh?{ I?SW 3::a?fll)imitaticm of actions: W. J. Lamb & Sons v. Rider ([1948]

72. The definitions of “mortgagee” and “mortgagor” should be
read with section 11 (2) (a) of the Bill, and may be compared with
the corresponding definitions in section 7 (1) of the Conveyancing
Act, 1919-1964. The Bill, unlike the Conveyancing Act, does not use
the phrase “equity of redemption™ in the definition of “mortgagor”
because that phrase is inapt for some of the secutities within the defini-
tion of “mortgage” in the Bill, and because the use of that phrase might
restrict the meaning of “‘mortgage”.

73. The definition of “personal representative” is taken in sub-
stance from the definitions of “administrator” and “executor” in section
5 of the Trustee Act, 1925,

74. The definition of “plaintiff” is merely intended to shorten a
number of the substantive provisions of the Bill.
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75. The definition of “principal money™ is intended to draw a line
between principal and interest (the latter being, unless capitalized under
a mortgage, included in *“income” as defincd) and to ensure that a.!l
money securcd by mortgage is ecither “principal money” or “income”™
for the purposes of the Bill.

"76. The definition of “rent” is based on the definition in section
31 (1) of the Imperial Act of 1939, but specifically includes a rent
payable under a lease, instead of leaving such a rent to be embraced
within the archaic expression ‘‘rent service™.

77. The definition of “rentchiarge” is also based on the definition
in section 31 (1) of the Imperial Act of 1939, but specifically excludes
(as the sense of the Imperial Act excludes) a rent payable under a
lease.

78. The definition of “‘successor” is taken in substance from
section 25 (8) of the Imperial Act of 1939,

79. The definition of “trust” is based on the definition in section 5
of the Trustee Act, 1925-1965, The Imperial Act of 1939 uses a
definition similar to that in the Trustee Act.

80. The reference to a trust arising only by reason of a transaction
impeached and the marginal reference to Taylor v. Davies ([1920]
A.C. 636) are made so as expressly to comprehend what might appear
to many minds to be a typical constructive trust, namely, the case of a
man in a fiduciary paosition acguiring, in breach of his duty, property in
relation to which he is a fiduciary. In Taylor v. Davies (above) how-
ever, Viscount Cave, giving the reasons of the Privy Council, said that
such a man was not a trustee within a definition similar to that in the
Trustec Act and was thus not disentitled to plead a statute of limita-
tions. He said (at p. 653), in relation to a provision like section 69 of
the Trustee Act, 1925-1965—*"The expressions ‘trust property’ and
‘retained by the trustee’ properly apply, not to a case where a person
having taken possession of property on his own behalf, is liable to be
declared a trustee by the Court; but rather to a case where he originally
took possession for or on behalf of others. In other words, they refer
to cases where a trust arose before the occurrence of the tramsaction
impeached and not to cases where it arises only by reason of that
transaction.” We think that a fiduciary who becomes a constructive
trustee by taking property in breach of his duty should not be in a
better position in relation to the limitation of actions than other trustees
ind_ the references inserted in the definition of “trust” will ensure that

e 1s not.

81. In the definition of ‘*‘trust” the closing words about mort-
gages are a modification of the words in the definition in the Trustee
Act, that a “ ‘trust’ does not include the duties incident to an estate
conveyed by way of mortgape”. The modification is made because
there are many mortgages which do not take effect by way of convey-
ance and which comprise property which is not an “estate”,

82, The definition of “trustee” is based on the definition in section
5 of the Trustee Act, 1925. Here again, the Imperial Act of 1939

defines the word, with similar effect, by reference to the Imperial
Trustee Act, 1925,

Section 11 (2)—Meaning of references

_ 83, Section 11 (2) (a), which defines the concept of a person
claiming through another person, is taken in substance from section
31 (4) of the Imperial Act of 1939. There is a similar provision in
Section 1 of the Imperial Real Property Limitation Act, 1833,

84. Section 11 (2) (b), which extends the meaning of references
lo a cause of action to recover land so as to embrace a right to enter
into possession of land, is taken in substance from the first limb of
section 31 (5) of the Imperial Act of 1939. The provision saves
repetitive words in Division 3 of Part IT of the Bill.

85. Section 11 (2) (c), as to a thing done to or by or suffered by

an agent, saves repeated reference to agents in the substantive pro-
visions of the Bill.
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86, Section 11 (2) (d) marks an innovation of some significance.
Under the statutes of limitation now in force in New South Wales and
under the Imperial Act of 1939, an action for foreclosure of a mort-
gage of land is treated as an action to recover land. This treatment is
artificial: the effect of foreclosure is to destroy an equitable estate or
interest in land, rather than enable the plaintiff to recover land and this
is so even though there may be a consequential order for delivery of
possession. But, apart from questions of artificiality, it is a pity to
require mortgagors and morigagees to search for their rights amongst
the complex provisions relating to actions for recovery of land, most of
which are inapplicable to cases of foreclosure, Division 4 of Part II
of the Bill has provisions dealing with foreclosure of mortgages and
recovery of possession of mortgaged property. These provisions are
intended to apply to the exclusion of the provisions relating to actions
to recover land. It is therefore necessary to say, as section 11 (2) (d)
does say, that an action to which the provisions of that Division apply
is not, for the purposes of the Bill, an action to recover land.

Section 11 (3)—Definition of ‘“‘disability™

87. This subsection may be compared with section 31 (2), (3) of
the Imperial Act of 1939, The only comment which we make on the
disability of infancy is to note the rule that a person ceases to be an
infant on the first moment of the day before his twenty-first birthday:
Prowse v. McIntyre ((1961) 111 C.L.R. 264). It is to be hoped that
this rule will be altered by some general enactment: it does not seem
right to do so merely for the purposes of this Bill,

88. In relation to persons of unsound mind, the statutes now in
force use a variety of expressions such as “non compos mentis”,
“idiocy”, “lunacy” and “unsoundness of mind”. The Imperial Act of
1939 speaks only of persons “of unsound mind™ (section 31 (2)), but
there is a conclusive presumption of unsoundness of mind in the case
of persons affected in specified manners by the Imperial Mental Health
Act, 1959 (section 31 (3), as amended by the Mental Health Act,
1959 5. 149 (1)). In Kirby v. Leather ([1965] 2 Q.B. 367) the Court
of Appeal in England considered the meaning of unsoundness of mind
for the purposes of the Imperial Act of 1939. Lord Denning M.R. said
(at p. 383)—*"so here it seems to me in this statute a person is ‘of
unsound mind’ when he is, by reason of mental illness, incapable of
managing his affairs in relation to the accident as a reasonable man
would do.” The case was an action for damages for personal injuries
suffered in a road accident. The other Lords Justices substantially
agreed with Lord Denning on this point. Disability of this kind s
covered by section 11 (3) (b) (i) of the Bill.

89. Another point brought out in Kirby v. Leather (above) was
that a person may be in a state of coma or unconsciousness which in
fact prevents him from attending to his affairs but which does not
amount to unsoundness of mind. The wording of section 11 (3) (b)
(i), “any disease or any impairment of his physical or mental condi-
tion”, will, we think, be wide enough to cover such cases of coma or
unconsciousness, cases which obviously ought to be cases of disability
for the purposes of a statute of limitations,

90. Section 11 (3) (b) speaks of incapacity “for a period of 28
days or upwards”, Under the present law here and under the Imperial
Act of 1939, the only relevant disability is one which exists at the time
when the cause of action accrues. If, as in Kirby v. Leather (above),
the plaintiff becomes of unsound mind on the day when his cause of
action accrues he has an extension of the limitation period; but if he
becomes of unsound mind on the day after the accrual of his cause of
action or at any later time there is no extension of the limitation period.
This distinction is one which, we think, ought not be made. Section 52
of the Bill would give an extension of time where the plaintiff is under
a disability at any time during the limitation period, whether he is
under a disability when the cause of action accrues or not. But it seems
tight to keep this within reasonable bounds: we would not wish the Bill
to produce the result that odd days of disability happening during a
limitation period measured in years should be added up so as to
produce an extension of the limitation period. We have therefore
confined disabilities of this kind to cases where the disability endures
for a period of 28 days or upwards.
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01, We have already referred to section 31 (3) of the Imperial
Act of 1939, whereby unsoundness of mind is presumed in cases of
detention or treatment under enactments relating to unsoundness of
mind. In Franks on the Limitation of Actions (1959), at p. 210, the
author says that “‘this special provision is enacted to cover the case of
a person who sues in respect of improper detention, for ex-hypothesi
he has always been sane and so unable to obtain any postponement of
time ; while his detention may have de facto prevented him from com-
mencing proceedings before the limitation period ran out.” In a foot-
note the author refers to *the unsatisfactory case” of Harnett v, Fisher
([1927] A.C. 573), where the facts were similar to those put in the
text and the plaintifi's case was defeated by a defence based on the
statute of limitations.

92. Section 11 (3) (b) (ii) wil meet the Harnett v. Fisher
(above)} kind of case and we prefer to do it in this way rather than to
create conclusive presumptions in the case of persons affected in one
way or another by the Mental Health Act, 1958. We have this prefer-
ence because the tests justifying treatment under the Mental Health
Act are not the same as the fests of unsoundness of mind which ought
to govern the position for a statnte of limitations.

93, Section 11 (3) (b) (iii), (iv), would make a permanent
provision to do the work of such enactments as the Trustee and Wills
(Emergency Provisions) Act, 1940, s. 12, and the Imperial Limitation
(Enemies and War Prisoners) Act, 1945. The expression “warlike
operations” is put in with the purpose of covering such operations as
those of the Australian forces in Korea, Malaysia and Vietnam. The
provisions would, however, apply to a war or warlike operations in
which Australian forces were not engaged.

Section 11 (4)—Interpretation—rentcharges

94. This subsection is based in substance on section 31 (6) of the
Imperial Act of 1939, A rentcharge is within the definition of “land”
in section 11 (1). Under the provision in the Imperial Act of 1939
which is a counterpart to section 11 (4) (b), the date of dispossession
is fixed as the date of the last receipt of rent. This does not seem. to
us to be right in principle: the dispossession should be on the date
when the rent first becomes overdue and paragraph (b) so provides.
If rent is afterwards paid, the payment will be a confirmation under
section 54 of the Bill and the limitation period will begin to run

afresh.

Section 11 (5)—Accrual of cause of action

95. This subsection is merely intended to prevent an argument
that the provisions of the Bill as to the accrual of a cause of action
have affect, not only for the purposes of the Bill, but also for the
purposes of the general law.

Section 11 (6)—References to Acts

96. This subsection makes unnecessary the common words “as
amended by subsequent Acts”. There is a comparable provision in the
Permanent Building Societies Act, 1967, s. 3 (2) (a).

PART II—PERIODS OF LIMITATION AND RELATED MATTERS
Divisiok 1—Preliminary

Sections 12 and 13—Relationship of Part II to Part IIi; more than
one bar

97, The purposes of these sections will be self-evident and they do
not require further comment.

DivisioN 2—General
Section 14—Gengral

98. The provisions of the Bill which would fix limitation periods
follow a pattern which may be illustrated by reference to section 14 (1).
Tt has been customary in the past in statutes of limitation to say that
actions of specified kinds shall be brought within a specified period and
not afterwards, or to say that no action of a specified kind shall be
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brought after the expiration of a specified period. Although these
modes of expression have the respectability of age, it is established as
well as anything in the law can be established that they do not mean
what they say. An action can be brought and can successfully be
carried to judgment notwithstanding the apparent words of prohibition:
the effect of the statutes is to give to the defendant matter which he
may, but need not, plead by way of defence. To repeat the old wording
in a new Bill would no doubt be a safe course but it would contribute
unnecessarily to the continued obscurity of the law. The Bill therefore
does not speak in terms of prohibiting the bringing of an action, but
says that an action is not maintainable if brought after the expiration of
the limitation period. The Imperial Maritime Conventions Act, 1911,
s. 8 (cf. section 22 (2), (3), of the Bill), uses the word “maintain-
able” in the same way and has the ordinary effect of a statute of
limitations: The Sauria ([1957] 1 LL Rep. 396, at p. 399). See also
the Compensation to Relatives Act, 1897-1953, s. 6¢ (2), and the
Law Reform (Miscellaneous Provisions) Act, 1944-1962, s, 2 (3).

99. The provisions of the Bill as to extinction of rights and title
(sections 63, 64, 65) may indeed, under the present rules of pleading,
make it possible to rely on a defence based on the Bill under a general
‘denial of the right or title of the plaintiff. See De Beauvoir v. Owen
((1850) 5 Ex. 166, at p. 177; 155 E.R. 72). Matters of pleading,
however, are matters for rules of court rather than for this Bill.

100. The expression “cause of action” is used many times in the
Bill. Sometimes the cause of action is identified by reference to the
kinds of facts which the plaintiff must establish, for example, section
14 (1) (a) of the Bill speaks of “a cause of action founded on
contract”, In other places the cause of action is identified by reference
to the relief which the plaintiff is claiming, for example, section 14 (1)
(d) speaks of a cause of action to recover money recoverable by virtue
of an enactment. While this may not be the sense in which a pleader
would use the expression, it is a convenient sense and a sense in which
the expression is used in the Imperial Act of 1939,

101, There is another peculiarity about. the use of the expression
“cause of action” in statutes of limitation. If a man who has a cause
of action to recover a debt dies and his executor takes probate of his
will, the executor has a cause of action to recover the debt. Many
people would regard the cause of action of the executor as a different
cause of action to that of the deceased creditor: the executor would
have to allege and prove the death, the will and the grant of probate.
Statutes of Iimitation, however, proceed on the footing that, in such a
case, the executor has the same cause of action as that which accrued
to the deceased creditor. So also, if a man is entitled to a frechold
estate in land in possession and, while a squatter is in actual possession
of the land, the man entitled conveys his estate to a purchaser, the
statutes of limitation go on the footing thatl the original owner and the
purchaser have the same cause of action to recover the land. To make
this conception of the one cause of action being vested from time to
time in different people clear on the face of the Bill, the Bill speaks of
the first accrual of the cause of action “to the plaintiff or to a person
through whom he claims”. The concept of one person claiming
through another is dealt with in the interpretation section, section 11

(2) (a).

102. Section 14 (1) (a) is based on part of section 2 (1) (a)
of the Imperial Act of 1939. The Imperial Act speaks, in section
2 (1) (a), of ‘“‘actions founded on simple contract” and, in section
2 (3), of “an action founded upon a specialty”. These caterories are
intended to include all actions founded on contract, The Bill speaks,
in section 16, of a “cause of action founded on a deed” (the reasons
for using *‘deed” instead of “specialty” are given in paragraphs 113
and 114 below in the notes on section 16 of the Bill). In case there
might be a doubt whether “cause of action founded on simple contract”
and “cause of action founded on a deed” include every cause of action
founded on contract, the Bill speaks, in section 14 (1) (a), of a
“cause of action founded on contract . . . not being a cause of
action founded on a deed”” rather than of a “cause of action founded on
simple contract™.



107

103. In section 14 (1) (a), the words about quasi contract stem
from section 5 (1) (a) of the Victorian Limitation of Actions Act
1958. The Victorian Act largely follows the Imperial Act of 1939
but, in the relevant passage, speaks of “actions founded on simple
contract (including contract implied in law)”, In Franks on the
Limitation of Actions (1959), at pp. 166, 167, the author says—
“although quasi-contract is today well recognized, its scope and the
basis on which it rests have still to be precisely defined. For present
purposes it may be accepted that in certain cases the common law
implies an obligation (not a contract, for that is misleading) to pay or
repay money, which is based on the broad requirements of justice,
For limitation purposes actions based on quasi-contractual obligations
must be treated as actions founded upon simple contract, though the
relevant wording of the 1939 Act cannot be regarded as felicitous. The
limitation period will therefore be six years from the accrual of the
cause of action”. Although “quasi contract” is an unhappy name, we
think that it has a clearer meaning than “contract implied in law”
and we have therefore adopted “quasi contract”.

104. The six-year period of limitation for the causes of action
mentioned in section 14 (1) (a) is the same as the present period of
limitation under section 3 of the Imperial Limitation Act, 1623,

105, Section 14 (1) (b) is based on part of section 2 (1) (a) of
the Imperial Act of 1939. The express inclusion of a cause of action
for damages for breach of statutory duty follows the Victorian Act of
1958, section 5 (1) (a). While an action for damages for breach of
statutory duty is an action on the case, and is a cause of action founded
on tort, such actions are of comparatively recent development and are
an important class of action at the present day. It therefore seems
worth while to put the matter expressly. The present limitation periods
for actions founded on tort are fixed by section 3 of the Imperial Limita-
tion Act, 1623. The general period is six years, but for trespass to
the person the period is four years and for slander actionable per se
the period is two years.

106. Section 14 (1) (c) is based on section 2 (1) (b) of the
Imperial Act of 1939. No doubt, at the present day, recognizances are
enforced under the Fines and Forfeited Recognizances Act, 1954, and
not by ordinary action. However, while the possibility of an action
remains, it is necessary to have a limitation period. The present limita-
tion period for an action of scire facias upon a recognizance is twenty
years under section 39 of the Supreme Court Act, 1841. The Bill, like
the Ymperial Act of 1939, follows the recommendation of the Wright
Committee in 1936 (p. 9) that the period should be reduced to six
years,

107, Section 14 (1) (d) is based on section 2 (1} (d) of the
Imperial Act of 1939, The present law is that an action to recover
money recoverable by virtue of an enactment has a twenty-year period
of limitation if it is an action of debt upon a specialty within the mean-
ing of section 39 of the Supreme Court Act, 1841 (for this purpose,
a statute is a “specialty”); if the action does not fall within section
39 of the Act of 1841, it will usually be an action founded on simple
contract or quasi contract or an action on the case and have a limitation
period of six years under section 3 of the Imperial Limitation Act,
1623. Nice distinctions have been drawn for the purpose of deciding
whether the limitation period is twenty years or six years. The Wright
Committee in 1936 (pp. 7-9) considered these distinctions and recom-
mended that the difficultics be escaped by fixing the same period, six
years, for an action for money under a statute as for an action founded
on simple contract. We think that the recommendation of the Wright
Committee was a wise one and the Bill adopts it. The Bill says “money™
where the Imperial Act of 1939 says “a sum™ because the latter
expression may be misleading as suggesting a liquidated sum of money,

108. Section 14 (3) enlarges the meaning of “‘enactment” so
as to embrace Commonwealth and foreign enactments, Without such
an enlargement the word might be confined to enactments of New
South Wales: Interpretation Act of 1897, s. 17; Hall v. National &
General Insurance Co. Ltd ([1967] V.R. 3535, at p. 367). An action
to recover money recoverable by virtue of a Commonwealth or foreign
enactment might, in the absence of section 14 (3), be regarded as an
action founded on contract. An action on a domestic enactment has
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been so regarded (State of Victoria v. Hansen [1960] V.R. 582),
and there does not appear to be any reason why the position would be
different in the case of a foreign enactment. If this is right, the limita-
tion period for an action on a Commonwealth or foreign enactment
would, in the absence of section 14 (3), be fixed by section 14 (1) (a).
It is better, however, not to rely on the fiction that an action on an
enactment is an action founded on contract, and to apply the period
fixed by section 14 (1) (d) as well to Commonwealth and foreign
enactments as to enactments of New South Wales, This is the purpose
of section 14 (3).

Section 15—Account

109. Section 15 is based on section 2 (2) of the Imperial Act of
1939. The present statutory provision is in section 3 of the
Imperial Limitation Act, 1623. That section puts a six-year
period of limitation on “all actions of account . . . other than such
accounts as concern the trade of merchandise between merchant and
merchant, their factors or servants”. This provision applies primarily,
and perhaps exclusively, to the common law action of account which
has been obsolete at least since the beginning of the nineteenth century,

110. Proceedings for accounts are now taken by suit in equity
and this is so whether the liability to account is a legal liability or an
equitable liability. Where a suit for an account is brought on a legal
liability to account a court of equity applies a six-year period of
limitation: it has, however, been a matter of controversy whether the
six-year period of limitation is applied in direct obedience to section 3
of the Act of 1623, or by analogy to the requirements of that section,
Where the liability to account is equitable, the court applies the six-
year period by analogy, for example, where the accounting party has a
fiduciary duty. For discussions of the problems se¢ Ashburner’s Prin-
ciples of Equity, 2nd Edition (1933), at pp. 504, 505; Preston and
Newsom on Limitation of Actions, 3rd Edition (1953), at pp. 54-56.

111. The Imperial Act of 1939 provides, by section 2 (2), that
“an action for an account shall not be brought in respect of any
matter which arose more than six years before the commencement of
the action” but, by section 2 (7), that section 2 is not to apply to any
claim for equitable relief except so far as any provision of the section
may be applicd by analogy. One view of these provisions is that section
2 (2) applies directly only to the action at law for an account, long
obsolete though that action is, but that the subsection will be applied
by analogy in an action for an account in equity (whether on a
liability to account at law or in equity). This view is put in Preston
and Newsom at pp. 54-56 and in Franks on the Limitation of Actions
(1959) at pp. 43, 44. Another view is put in Halsbury’s Laws of
England, 3rd Edition, Volume 24 (1958), at pp. 225, 226, that, not-
withstanding section 2 (7), section 2 (2) applies directly to an action
in equity for an account whether the liability to account is legal or
equitable. Each of these views has its difficulties. On the one hand,
it would be odd if the Imperial Act of 1939 applied directly only to
an action of account of a kind not brought for over a century. On
the other hand, it is a bold construction of section 2 (7) which would
permit section 2 (2) to apply directly to an action for an account
in equity.

112. We have attempted to draw what we think is the right
line in section 15 of the Bill. It will apply directly to an action, whether
at law or in equity, for an account founded on a legal liability to
account: it will be applicable by analogy to an action in equity for an
account on an equitable linbility to account. Section 23 of the Bill,
the counterpart of section 2 (7) of the Imperial Act of 1939, does
not apply to section 15 of the Bill,

Section 16—Deed

113. See the definition of deed in section 11 (1) of the Bill and
the notes above (paragraph 63) on that definition. The present limita-
tion period for an action “of covenant or debt upon any bond or other
specialty” is twenty years: Supreme Court Act, 1841,"s. 39. Section
2 (3) of the Imperial Act of 1939 speaks of “an action upon a
specialty” and fixes a limitation period of twelve years, unless a shorter
period is prescribed elsewhere in the Act. The Victorian Limitation
of Actions Act 1958, 5. 5 (3), speaks of an action “upon a bond or
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other specialty”. The New Zealand Limitation Act 1950, s, 4 (3),
speaks of an action “‘upon a deed”. We prefer not to use the word
“specialty” because the word is archaic and is inapt where it is not
intended to comprehend statutory obligations. We prefer also not to
speak of an “instrument under scal” as recommended by the Wright
Committee in their report in 1936 (at p. 9), because that expression
might be thought to extend to an instrument intended to be no more
than a simple contract but executed under the seal of one or more of
the parties: see, for example, Electricity Meter Manufacturing Co. Ltd
v. Manufacturers’ Producis Pty Ltd ((1930) 30 S.R. 422),

114. We think that the New Zealand Act makes the right choice
in using the word *“‘deed” and we do the same in the Bill. We take
it that the policy of allowing a long limitation period for obligations
of the kind now under discussion to be that contracting parties should
be able, by observing appropriate formalities, so to arrange matters
that they have longer than six years in which to enforce contractual
rights. To say that only a deed has this consequence is to specify
a clear criterion by which contracting parties can be guided. Section
14 (1) (a) should make it clear that any contractual obligation has
either the six-year period of limitation in section 14 (1) (a) or the
twelve-year period in section 16.

Section 17—Judgment

115. See the definition of “judgment™ in scction 11 (1) of the
Bill and the notes above {paragraphs 65, 66) on that definition. The
present period of limitation for an action or other proceedings to enforce
a judgment is twenty years: the period is fixed by section 40 of the
Imperial Real Property Limitation Act, 1833, Although section 40
of the Act of 1833 seems to speak only of judgments “charged upon
or payable out of any land”, the provision applies to judgments
generally, whether or not charged on land. For the process by which
this position was reached see Lightwood on The Time Limit on Actions
(1909) at pp, 164, 165. The Bill follows section 2 (4) of the Imperial
Act of 1939 in fixing a limitation period of twelve years,

116. The present limitation provisions here and in England
concerning judgments apply, and section 17 of the Bill would apply, to
an action on the judgment, but not to the processes of execution of a
judgment: W. & T. Lamb & Sons v. Rider ([1948] 2 K.B. 331). When
exercising discretions concerning the exccution of 2 judgment after a
long period, however, a court has regard to the effect which the
statutes of limitation would have if an action were brought on the
judgment: Jay v. Johnstone ([1893] 1 Q.B. 189).

117. Section 17 (2) will avoid a doubt which may otherwise arise.
“Enforceable™ in section 17 (1) may mean enforceable by action,
or it may mean enforceable by execution. In either case, it is “enforce-
ability” in New South Wales that is relevant. A foreign judgment
registrable in New South Wales under the Administration of Justice
Act, 19241965, s. 5, or under the Service and Execution of Process
Act 19011963, Part IV is not enforceable under those Acts by execu-
tion until registered here. The result may be to allow a somewhat
longer period of limitation period for a foreign judgment registrable
as abovementioned than for a judgment of a New South Wales court.
We do not think that this would be a right result and section 17 (2)
will exclude it. Section 17 (2) will also avoid problems which might
otherwise arise as fo the date on which a judgment not registrable here
becomes enforceable for the purposes of section 17 (1).

118. The problems discussed in paragraph 117 do not arise in
relation to a judgment of a court of the Commonwealth, other than a
court of a Territory. Section 17 (3) therefore excludes a judgment
of these courts from the operation of section 17 (2).

Section 18—Penalty and forfeiture

119. Under the statutes now in force, where the penalty or for-
feiture is for the benefit of the Crown alome, the limitation period is
two years, where the penalty or forfeiture is for the bencfit of the
Crown or for the benefit of a common informer (other than the party
grieved) suing for the same the period is one year, and where the
penalty or forfeiture is given to the party grieved the period is two
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years. This is the combined effect of section 5 of the Imperial Common
[nformers Act, 1588, and section 39 of the Supreme Court Act, 1841.
Provisions for actions by informers were occasionally inserted in
statutes many ycars ago. Such provisions are now obsolete and, indeed,
the procedure has been abolished in England. However, there may be
cases which, in the absence of something like section 18 of the Bill,
would be without any limitation period. The safer course is to provide
for some limitation period and the Bill follows section 2 (5) of the
Imperial Act of 1939 in fixing the period at two years.

Section 19—Compensation to relatives

120. As pointed out in the notes on section 4 (3) (paragraph 34
above), the provision imposing a six-year period of limitation for these
actions is taken out of the Compensation to Relatives Act and put in
this Bill so as to make applicable the provisions of Part III of this Bill
relating to extensions of the limitation period,

Section 20—Arbitral award

121, At present there is a six-year period of limitation for an
action of debt on an award where the submission is not by specialty:
the Supreme Court Act, 1841, s. 39. Where the submission is by
deed, presumably the twenty year limitation period fixed by the same
section for an action of covenant or debt on a bond or other specialty
is applicable, Where a statute provided for a claim for compensation
to be determined by arbitration, it was held that the Imperial Limitation
Act of 1623 applied and fixed a six-year period of limitation for an
action on the award: Turner v. Midland Railway Company ([1911]
1 K.B. 832). The Court did not give its reasons, but presumably the
limitation period for an action on the case was treated as applicable.
Where the award is made under an arbitration agreement, the cause of
action to enforce the award arises when default is made in performance
of the award, but it has been suggested that where the award is made
under a statute providing for arbitration, the cause of action accrues on
the date when the award is made: Franks on the Limitation of Actions
(1959), at p. 62.

122. The Imperial Act of 1939 provides, by section 2 (1) (c),
for a limitation period of six years for an action to enforce an award,
where the submission is not by an instrument under seal. The remainder
of the law on the subject under the Imperial Act of 1939 must be
collected from section 2 (1) (d), which fixes a six-year period for an
action to recover a sum recoverable by virtue of an enactment, and
section 2 (3) which fixes a twelve-year period for an action on a
specialty unless a shorter period is fixed by some other provision of
the Act. Probably the position in England may be summed up by
saying that there is a twelve-year period where the arbitration agree-
ment is by deed and a six-year period in all other cases. The doubt on
the date of accrual of a cause of action on an award under a statute
remains unresolved.

123. There is room for difference of opinion on the meaning of
the word “‘submission” in section 2 (1) (¢) of the Imperial Act of
1939. The word and its context appear to be taken from the Tmperial
Civil Procedure Act, 1833, s. 3, the precursor of the Supreme Court
Act, 1841, 5. 39. At the time when those Acts of 1833 and 1841
were passed the word ‘‘submission” did not have the meaning which
it is given by the definition in section 3 of the Arbitration Act, 1902,
that is, *‘a written agreement to submit present or future differences to
arbitration, whether an arbitrator is named therein or not.” An agree-
ment to refer differences to an arbitrator afterwards to be appointed
was not a “submission”, at least until the appointment was, made; and
such an agreement was not a submission in writing unless both the
agreement and the appointment were in writing: Ex parte Glaysher
((1864) 3 H. & C. 442; 159 E.R. 603) ; In re Newton & Hetherington
((1865) 19 CB.N.S. 342; 144 E.R. 819);: Hickey v. Queensiand
Sheep Investment Co. (Ltd) (1865) 4 S.C.R. 161). The word is used
in this sense in section 4 of the Arbitration Act: I re Smith & Service
and Nelson & Sons ((1890) 25 Q.B.D. 545). In the Imperial Arbi-
tration Act, 1950, the expression “arbitration agreement” has the
meaning which “‘submission” has in the New South Wales Arbitration
Act.
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124. In this Bill, we prefer not to repeat the possibly misleading
meaning of “‘submission” which it is given in the New South Wales
Arbitration Act and we think it would .be misleading to use the
word *‘submission’ without definition, as does the Imperial Act of
1939, In section 20 (4) the expression “arbitration agreement™ is
defined in the way in which “submission” is defined in the Arbitra-
tion Act, 1902, except that there is no mention of writing. Fuor the
purposes of a Limitation Act, it should not matter whether the arbitra-
tion agreement is in writing or not.

125. The better view is that, in an action on an award, “the action
is really founded on the agreement to submit the difference of which
the award is the result”; Bremer Qeltransport G.m.b.H. v. Drewry
({1933] 1 K.B. 753, at p. 764). It is appropriate, therefore, to speak
of the “arbitration agreement” in the sense defined in section 20 (4)
instead of “‘submission”, in the old sense, which is what the Imperial
Act of 1939 appears to do.

126. Section 20 attempts to resolve some of the other difficulties
mentioned above. Subsection (2) fixes periods of twelve years and
six years and in paragraph (a) prescribes a test which should not be
difficult to apply. Subsection (3) would make the rule uniform, that
the cause of action accrues when default occurs in observance of the
award and not, as has been suggested in the case of an arbitration
under a statute, on the date of the award.

Section 21—Successive wrongs to goods

127. This section is based on section 3 (1) of the Imperial Limita-
tion Act, 1939, As compared with the provision in the Imperial Act,
there is some rearrangement so as to make the section consistent in
form with the other provisions of the Bill fixing limitation periods.
There is nothing to the effect of section 21 in the present law,

128. Section 21 of the Bill goes beyond section 3 (1) of the
Imperial Act of 1939 in that section 21 applies its special limitation
period not only to an action for conversion or detinue but also to an
action to recover the proceeds of sale of the goods. This change is
made to cover the case where the further conversion consists in the
sale of the goods and the plaintif waives the tort and sues in quasi
contract to recover the proceeds of sale: see Sutions Motors Pty Ltd v,
Campbell {[1956] S.R. 305).

Section 22—Shipping

129. At present there is a six-year limitation period for an action
in Admiralty for a seaman’s wages, under the Imperial Administration
of Justice Act, 1705, Section 22 (1) of the Bill states the substance
of section 2 (6) of the Imperial Act of 1939, Ii differs from the
provision in the Imperial Act of 1939 by saying that the provision
about successive canses of action for the conversion or detention of
goods (section 21 of the Bill and section 3 (1) of the Imperial Act
of 1939) is not to apply to an action in Admiralty. We think that
this ought to be said because the provision just mentioned is a qualifica-
tion of the general rule for actions founded on tort (section 14 (1) (b)
of the Bill and section 2 (1) (a) of the Imperial Act of 1939),
Unless these provisions are made inapplicable to actions in Admiralty,
the curious position would arise that the Bill would, in respect of an
action, in rem in Admiralty founded on a conversion or detention, fix
no limitation period if there were only a single conversion or detention
but would fix a limitation period if there were successive conversions
or detentions.

130. Section 22 {2)—(5) are based on the Commonwealth Naviga-
tion Act, 19121965, 5. 396, and the definition in section 6 (1)} of
the Commonwealth Act. In turn, section 396 of the Commonwealth
Act is based on section 8 of the Imperial Maritime Conventions Act,
1911. Tt is possible that actions may be brought to which neither
the Imperial Act of 1911 nor the Commonwealth Act of 1912 would
apply and corresponding provision should be made in this Bill.
Subsections (2) and (3) embody a re-arrangement of the provisions
which should bring out more clearly the intention of the corresponding
provisions of the Imperial and Commonwealth Acts. See Burns, Philp &
Co. Ltd v. Nelson & Robertson Pty Ltd ({1958) 98 CL.R. 495).

131. Section 22 (6) excludes the provisions of Part III, relating
to postponement of the bar, because of the discretionary powers under
section 22 (4).
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Section 23—Equitable relief

132. This section is based on section 2 (7) of the Imperial Act
of 1939, but the exclusion is extended to the provisions of section 21
relating to successive conversions or deteotions of goods. Section 23
states the position reached by judicial decjsion on the enactments
whose place is taken by the provisions mentioned in the section. We
should give here a reference to the discussion in relation to section 15
of the application of the limitation period to an action in equity for an
account (paragraphs 109 to 112 above).

Section 24—Arrears of income

133. The present statutory provisions of this subject are three.
Section 3 of the Imperial Limitation Act, 1623, fixes a six-year
period of limitation for actions on simple contracts generally. Section
42 of the Imperial Real Property Limitation Act, 1833, fixes a six-year
period of limitation for arrears of rent or of interest in respect of
any sum of money charged upon or payable out of any land or rent,
or any damages in respect of such arrcars of rent or interest. Section
39 of the Supreme Court Act, 1841, fixes a twenty-year limitation
period for an action of debt for rent upon any indenture of demise and
generally for all actions of covenant or debt upon any specialty. There
is an overlap between section 42 of the Act of 1833 and section 39
of the Act of 1841. To the extent of this overlap, the Act of 1841
prevails and the limitation period for an action to recover rent due
under a covenant in a lease by deed is twenty years: Barrett v Richard-
son ([1930] 1 K.B. 686). The limitation period of six years under
section 42 of the Act of 1833 applies to interest on a judgment debt:
Lightwood on the Time Limit on Actions (1909), at pp. 178, 179.

134. In the Imperial Act of 1939 a six-year period for interest on
a judgment is fixed by section 2 (4); a six-year period is fixed for
arrears of rent by section 17 (by section 31 (1) “rent” includes a
rentcharge and a rent service, and ‘“‘rentcharge” means, so far as
material here, any annuity or periodical sum of morey charged upon or
payable out of land except interest on a mortgage of land); and by
section 18 (5) a six-year period is fixed (subject to exceptions) for
arrears of interest payable in respect of any sum of money secured by
a mortgage or other charge or payable in respect of proceeds of the
sale of land. Further, a six-year period for arrears of interest on a
legacy is fixed by section 20 of the Imperial Act of 1939,

135. Section 42 of the Imperial Real Property Limitation Act,
1833, and sections 17, 18 (5) and 20 of the Imperial Act of 1939
speak of actions, not only to recover rent or interest, but also to recover
damages in respect of arrears of rent or interest. These references to
the recovery of damages are a puzzle.

136. Although dower has been abolished, it is worth noting that
section 41 of the Imperial Real Property Limitation Act of 1833 put a
six-year limitation period on an action to recover arrears of dower or
to recover any damages on account of arrears of dower. This is ex-
plicable by reference to the Imperial Statute of Merton of 1235 (20
Hen. 3, ¢, 1}, by which chapter widows deforced of their dowers, who
were driven to recover them by writ of dower, were allowed to re-
cover also as damages the value of the whole dower from the time of
the death of the husband until judgment for the recovery of seisin of
dower.ﬁSee Lightwood on the Time Limit on Actions (1909), pp.
174, 175.

137. The provisions about damages in respect of arrears of rent or
interest may be concerned, partly at least, with a course which was
open to the distrainor in an action of replevin. Where there was a
distress for rent and the distrainee brought an action of replevin and,
upen giving security, recovered possession of the goods distrained, if
the plaintiff-distrainee suffered a non-suit or the action otherwise went
against him, the defendant-distrainor might have had a writ to enguire
into the value of the goods distrained upon and was entitled to recover
the value if the value were less than the arrears of rent or, if more, then
so much as was equal to the arrears, with costs. This right of the
distrainor-defendant was given by the Imperial Distresses and Avowries
for Rents Act, 1665 (17 Cha. 2, c. 7). The right given by the Act of
1665 was characterized as a right to damages and not as a right to rent
as such: see Blackstone’s Commentaries, 15th Edition (1809), Volume
2‘,; pp- 150-151; Smith’s Action at Law, 11th Edition (1873}, at p.

0.
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138. Further remedies in damages for arrears of rent may be
envisaged when one turns to the demnition of “rent” in the Act of
1833: by the definition, the word extends to heriots and to services and
suits for which a distress may be made.

139. Heriots and suits, in the sense in which the words are used
in the Act of 1833, are unknown in New South Wales. The only
*“‘service”, in the relevant sense, which occurs in New South Wales, is
rent service, but distcess for rent was abolished by the Landlord and
Tenant Amendment {Distress Abolition} Act, 1930. It is unnecessary
for the Bill to deal with claims for damages for arrears of rent,

140, Damages in respect of arrears of interest require separate
consideration. The usual remedy today for the recovery of arrears of
interest would be an action on the common money count for interest or
an action in covenant for the interest, in either case claiming the interest
as a debt. Under the old law, however, interest, even under an express
promise to pay interest, was recoverable as damages: see the footnate
to Trelawney v, Thomas ((1789) 1 Hy. Bl 303) in the fourth edition
(1827) of Henry Blackstone's reports. This old law may be the reason
for the reference in section 42 of the Imperial Act of 1833 to damages
in respect of arrears of interest. Qur researches have led us to no other
reason,

141. It is perhaps noteworthy that the main part of section 42
speaks of such damages, but the proviso, dealing with interest under
a puisne mortgage or encumbrance, does not speak of damages for
arrears of the latter interest. One may infer that the arrears of interest
which might give rise to a liability in damages did not include interest
under a mortgage or encumbrance as those words are used in the Act.

142. It may theoretically be open, even today, to recover damages
in respect of arrears of interest. However this may be, we think that
the words of section 24 of the Bill are wide enough to cover a claim in
damages for arrears of interest as well as a claim in debt for interest.
We think it unnecessary, therefore, that the Bill should deal specifically
with such damages.

143. By section 24 (2) of the Bill, the limitation period fixed by
section 24 (1) does not apply to an action for the recovery of interest
secured by a mortgage: special provision for such interest is made in
section 43 in a group of sections in Division 4 of Part II dealing with
mortgages.

144, With the exception of interest secured by mortgage, section
24 is intended to apply to all money claims of a revenue character:
see the definition of “income” in section 11 (1) of the Bill. Probably
the most important innovation which the section would make is the
reduction of the limitation period for an action to recover a dividend
from twenty years to six years, The general reduction which we
propose of the twenty-year limitation periods to twelve-year periods
would have applied te an action to recover a dividend, but our
recommendation is that the period be further reduced to six years. Qur
reasons are that the justifications for fixing a six-year period for the
recovery of annuities, rent and interest apply as well to dividends and
it is convenient that there should be the same period for all payments
of a revenue character,

1453. Section 24 (3) gives statutory expression to the judge-made
rile that interest on priucq}:lal money cannot in general be recovered
after the right to recover the principal money is statute-barred. We
say “in general” in the last sentence so as to leave room for the
possible exception of cases “where there is an express contract to pay
interest independently of principal”: Tindal, C.J., in Hollis v. Palmer
((1836) 2 Bing. N.C. 713, at p. 717; 132 E.R. 275).

146. The cases are in conflict on the nature of such an express
independent contract to pay interest. Hollis v. Palmer (above) was
an action on a promissory note for a specified sum “with interest for
the same from the day of the date of the said promissory note” (2 Bing.
N.C. at p. 713), and that was not such an express contract. In Elder v.
Northcott ([1930] 2 Ch. 422, at p, 429) Clauson, I., disowned the
opinion that “the mere existence of two separate covenants, one as

P 65381—8
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to principal and one as to interest”, would enable the recovery of
interest after the principal was barred. Weigall v. Gaston ((1877)
3 V.L.R. (L.) 98) and Re Otway Coal Co. Ltd ([1953] V.L.R. 557)
were just such cases and interest was held to be irrecoverable when
principal was barred, notwithstanding that there were separate covenants
for payment of principal and for payment of interest. Yet in Cheang
Thye Phin v. Lam Kin Sang ([1929] A.C. 670, at p. 677) the Privy
Council found sufficient evidence of such a contract in a ledger entry—
“To loan secured by Thye Cheong, interest at 80 cts. p.m., $50,000™,

147. The distinction is unsatisfactory for two reasoms. First,
the authorities do not enable a line to be drawn between what is,
and what is not, “an express comtract to pay interest independently
of principal”. Second, unless there is good reason, substantive rights
ought mot to depend on the mere form in which an agreement is
expressed: we see DO reason. Section 24 (3) of the Bill therefore
does not exclude an express independent contract to pay interest.

148. Section 24 (3) would not touch a case like Parr's Banking
Co. v. Yates ([1898] 2 Q.B. 460), where a puarantee of an over-
drawn bank account was enforced as to interest charged to the cus-
tomer even though the guaranice was statute-barred as to principal.
The Court there seems to have gone on the footing that, as between
the bank and the guarantor, the money claimed did not have the
character of interest. See Elder v. Northcort ([1930] 2 Ch, 422, at
pp. 429, 430).

149, Section 24 (4) of the Bill, together with section 42 (2) (a)
as to mortgage principal and section 43 (2) (a) as to mortgage
interest, are intended to resolve doubts which arose under the Imperial
Real Property Limitation Act, 1874, s. 8 (Re Powers (1885) 30
Ch. D. 291; Re Frishy (1889) 43 Ch. D. 106) and are still un-
resolved on the Imperial Act of 1939 (compare Franks on the Limita-
tion of Actions (1959), at p. 157, and Halsbury’s Laws of England, 3rd
Edition, Volume 24 (1958), at p. 266). Shortly, the doubt is whether
a limitation period for the recovery of the principal sum or inlerest
applies to an action against a surety. The need is perhaps slight in
section 24, but the express provision is useful in sections 42 and 43
and, if it is put in those sections, further doubts may arise if a similar
provision is not put in section 24

Section 25—Relief against forfeiture of lease

150. Where, under a lease, the landlord has a right of re-entry
or forfeiture for non-payment of rent, the landlord 15, apart from
statutory restrictions, entitled to bring against the temant an action
of ejectment upon the right of re-entry or forfeiture arising. Courts
of equity regard these powers of the landlord as being no more than
a security for the payment of the rent and will, upon the tenant paying
the arrears of rent together with costs and expenses, relieve the tenant
against forfeiture and restrain_ the landlord from proceeding with the
action of ejectment. Appropriate relief is available even though judg-
ment in ejectment has been obtained and executed. See generally
Howard v. Fanshawe ([1895] 2 Ch. 581).

151. Although, so far as we know, the point has not been decided
in a reported case, the text writers say that the tenant must, as the
price of relief against forfeiture, pay all the arrears of rent, including
arrears the recovery of which is barred by a statute of limitations:
Lightwood on the Time Limit on Actions (1909), p. 177; Preston &
Newsom on Limitation of Actions, 3rd Edition (1953), at pp. 131, 132;
Franks on the Limitation of Actions (1959) at p. 147.

152. We think, for rcasons which will be more fully stated in
paragraphs 306 to 330 of these notes, dealing with sections 63-68 of
the Bill, that the time has come when the substantive rights to rent and
to other claims (whether to money or property) which may be the
subject of actions to which the statutes of limitation apply ought no
longer to be made to depend on the tactical situation in which the
parties find themselves. We therefore think that a landlord should not,
by forfeiture of a lease, be entitled to put his tenant in a position where
the tenant must either abandon the lease or pay arrears of rent which
are not recoverable from him by action. Section 25 is intended to
prevent this result.
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153. We have hitherto spoken of the relief against forfeiture which
is given to a tenant under the rules of equity. The Landlord and Tenant
Act, 1899-1964, enables a tenant to obtain relief against forfeiture for
non-payment of rent in an action brought against him at law. By
section 4 {3) and Schedule Two, the Bill would amend the Act of 1899
by inserting words which would limit the arrears of rent which a tenant
must pay for relief against forfeiture to arrears not statute-barred on the
date when the action for recovery of the leased property is brought,
These amendments are addressed to the same object as are the pro-
visions made by section 25,

Section 26—Contribution between tortfeasors

154, The material provision of section 5 (1) of the Law Reform
(Miscellaneous Provisions) Act, 1946, is—"where damage is suffered
by any person as the result of a tort . . . (c) any tortfeasor liable
in respect of that damage may recover contribution from any other
tortfeasor who is, or would if sued have been, liable in respect of the
same damage, whether as a joint tortfeasor or otherwise . . .” There
has been a controversy on the question whether the words “if sued”
have a temporal connotation and, if the words do have a temporal
connotation, what is that connotation. This controversy has been set
at rest by the decision of the High Court in Brambles Constructions
Pty Ltd v. Helmers ((1966) 114 C.L.R. 213): the words “if sued”
have no temporal connotation.

155. It seems that a claim for contribution under section 5 (1)
(c) of the Act of 1946 is subject to a limitation period of six years on
the footing that an action to enforce such a claim is an action upon the
case within the meaning of section 3 of the Imperial Limitation Act,
1623 ; see Stephen on Pleading, 7th Edition (1866), at p. 12; Thomson
v. Clanmorris ([1900] 1 Ch. 718). In Brambles’ case (above, at p.
221) Windeyer, J., said that “the statute of limitations does not begin to
run in favour of a third party tortfcasor, against whom a claim for
contribution is made, until after the liability of the original tortfeasor
has been ascertained ; for it is only then that the right to contribution
arises”. That liability may be ascertained by judgment in an action
against the claimant for contribution or possibly by accord with or
withont satisfaction or by award in an arbitration,

156. The Imperial Limitation Act, 1963, provides, by section 4,
for a limitation period of two years or a claim for contribution under
section 6 of the Imperial Law Reform (Married Women and Tort-
feasors) Act, 1935, the source of section 5 of the New South Wales Act
of 1946, The two-year period runs from the date of judgment or
arbitral award establishing the liability of the claimant or, if linbility is
admitted by the claimant in respect of the damage, the date of the
agreement fixing the amount to be paid by the claimant in discharge of
his liability.

157, There are two reasons why we do not recommend the
adoption, mutatis mutandis, in New South Wales of the provisions of
section 4 of the Imperial Act of 1963, First, and to get rid of a minor
point, section 4 of the Imperial Act of 1963 does not appear to fix any
limitation period in what is a common case in New South Wales, that is,
seftlement of a claim for damages by agreement without admission of
liability. It may be that the Law Reform (Miscellanecous Provisions)
Act, 1946, does not enable contribution to be recovered where the
claimant settles the claim against himself without admission of liability
but, as the awothorities now stand, we think that this would be an
assumption, and an assumption which the Bill ought not to make.

158. The second reason is that under the Imperial Act of 1963
the tortfeasor liable to pay contribution is put in the unsatisfactory
position that the running of the limitation period in his favour does not
commence until an event, namely, judgment, arbitral award or agree-
ment, which may not happen for an indeterminate time after the
happening of the facts making him liable as a tortfeasor, and an event
which is certainly outside his control and possibly outside his
knowledge.
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159. By section 26 (1) (b), (3), the Bill would fix an inde-
pendent limitation period expiring four years after the expiration of the
limtatton period for the liabuity for which the cause of action for
contribution arises, Thus, if A sues B in tort for damages, and B
wisnes to claim contribution from C, B will either have a defence
against A's action based on expiry of the limitation period or he will
have at least four years in which to decide whether to claim contribu-
tion against C. Although the position may be that the cause of action
for contribution is not complete until B’s liability to A is ascertained by
judgment or by some other means, he may nevertheless commence his
proceedings for contribution at any time after A brings his action:
Nickels v. Parks ((1948) 49 S.R. 124).

160. We have chosen the period of four years in section 26 (1)
(b) on the view that, in the overwhelming majority of cases, it ought
to give the person claiming contribution ample time to make his
enquiries and to commence proceedings, even if there are appeals or
new trials or both in the action against him. In any event, as pointed
out in paragraph 139 above, section 26 would not put on him the
injustice of the limitation period running out before he is in a position
to commence his proceedings for contribution. From the point of view
of the person against whom the claim for contribution is made, the
possible period of ten years which may run before the claim against
him is statute-barred is indeed a long period, but the situation is one in
which, we think, the ultimate security of such a person ought to be
delayed by reason of the inherent complexities attending the liability
of a tortfeasor for contribution.

Drivision 3—Land

Section 27 (1), (3), (4)—Land—General—Recovery by the Crown
and persons claiming through the Crown

161. The present limitation period for an action by the Crown or
by a person claiming through the Crown is sixty years from the date
on which the cause of action first accrues to the Crown: Crown Suits
Act, 1769 (9 Geo. 3, c. 16; the Nullum Tempus Act). The Bill
follows the Imperial Act of 1939, s. 4 (1), (3) provisg, in shortening
the period to thirty years. We have given our reasons for this in
paragraph 9 above,

162. It has been put to us that there is a case for a more basic
change in the law of the limitation of actions to recover land from the
Crown or from persons claiming through the Crown. The suggestion
is outlined and discussed in paragraphs 163 to 169 below.

163. A problem which confronts those who prove or investigate
possessory titles to old system land is the problem: Who is the Crown?
There is no difficulty in the case of land which never has been alienated
by the Crown but there is difficulty, and serious difficulty, where the
documentary title to land is in a Minister of the Crown or an officer
pursuant to some Statute or in a statutory corporation such as the
Commissioner for Railways. There are decisions of the courts saying
that various Ministers, officials and corporations are, or are not, the
Crown for the purposes of various statutes, but few or none of these
decisions conclude the question whether the Minister, official or cor-
poration is the Crown for the purposes of statutes of limitations.

164. Whatever may have been the circumstances in England which
led to the fixing of limitation periods of sixty years in 1769 and thirty
years in 1939, a new limitation Bill for New South Wales should fix
limitation periods by reference to the circumstances in New South
Wales in 1967. As to land which has never been alienated by the
Crown, much of which is probably rarely visited by anybody whose
business it is to see whether there are squatters on the land, there is a
case for a limitation period longer than that running against an ordinary
landowner. Where, however, land has been alienated by the Crown in
fee simple it is almost invariably used for some purpose, whether
the title be in a Minister or in a public corporation or official, and it
is unlikely that the possession of a squatter would be undetected for a
prolonged period. In the latter cases there is not, it has been put to us,
the justification for a long period of limitation which there is in the
case of land which has never been alienated.
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165. If the ordinary twelve-year period of limitation which we
proposed as between subjects applied to land which had been alienated
by the Crown, the interest of the State in sceing that long possession
enjoyed as of right should not be disturbed would be promoted and,
80 it is put, it is hard to see that the Ministers, corporations or officials
having the documentary title would not have adequate time to find out
that an adverse claim was being made to the land and to assert their
rights as owners.

166. The great majority of cases in which such questions occur
are cases concerning trifling areas of land on the boundaries of parcels.
The possible need to furnish evidence, and to weigh evidence, of
possession going back for sixty years is a burden both on landowners
and on officers of the Registrar General,

167. The suggestion is that the long period of [imitation should
only apply in favour of the Crown in respect of land never alienated in
fec simple by the Crown, and that in other cases, the ordinary limitation
period between subjects should apply to an action by the Crown or
Crown instrumentalities.

168. The suggestion does not involve any alteration to section
2358 of the Crown Lands Consolidation Act, 1913: for the effect of
that section see paragraph 56 of these notes. The definition of
“Crown lands™ in the Crown Lands Consolidation Act, s. 5 (1), may
be a guide to drafting. By that subsection, “Crown lands” means
“lands vested in His Majesty and not permancntly dedicated to any
public purpose or granted or lawfully contracted to be granted in fee-
simple under the Crown Land Acts”,

169. We think that the suggestion has considerable weight. How-
ever, the Bill does not give effect to it because we think that we should
not recommend such a change except after ascertaining the views of
those having the administration of lands within the application of the
present rules concerning land of the Crown. The Bill which we now
recommend will, if it becomes law, be a basis on which this important
question can be considered, We have therefore decided that we should
not make a recommendation on this suggestion until a later stape of
our work under this reference.

Section 27 (2)—Land—General—Recovery by other persons

170. The present limitation period is twenty years under section 2
of the Imperial Real Property Limitation Act, 1833, The Bill follows
the Imperial Act of 1939 in fixing the period at twelve years, The
reasons for this course are discussed in paragraph 8 of our Teport,

Sections 28, 29, 30—Accrual—Present interests

171, The present law, which is substantially to the effect of
sections 28, 29 and 30 of the BilL, is in the first, sccond and third limbs
of section 3 of the Imperial Real Property Limitation Act, 1833, The
sections may be thought to state the obvious, but it is perhaps as well
to follow the lead of section 5 of the Imperial Act of 1939 and restate
these matters expressly,

Section 31-—Accrual—Future interests

172. This section reproduces the substance of the present law,
which is in the fourth limb of section 3, and section 5, of the Imperial
Real Property Limitation Act, 1833, Here again, the section probably
does no more than state the obvious, but we think it as well to follow
the lead of section 6 (1) of the Imperial Act of 1939,

Section 32-—Forfeiture and breach of condition

173. The present law appears in the fifth limb of section 3, and
section 4, of the Imperial Real Property Limitation Act, 1833. Under
the fifth limb of section 3 of the Act of 1833, and under section 8 of
the Imperial Act of 1939, which cover the ground of section 32 (1)
of the Bill, time runs from the happening of the forfeiture or breach of
condition, whether the person having the right to take advantage of the
forfeiture or breach has or could have knowledge of it or not. This
seems wrong. Suppose there is a lease for a term of 99 years with a
covenant to do some act in the interior of the leased property
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and there is the usunal power of re-entry on breach but there
is no power to enter and inspect, The landlord may neither know nor
have the means of knowing that a breach has occurred but time will
nonetheless Tun against him and he may have to wait until the end of
the term before he can recover possession. Section 32 (1) of the
Bill makes a different provision: time does not begin to run until the
date on which the landlord, to continue to use the example just given,
first discovers or may with reasonable diligence discover the facts. This
modification would bring the law of the Limitation of actions more into
line with the ordinary law of landlord and tenant: before the landlord
can be held to have waived a forfeiture, he must be shown to have
known of the facts giving rise to the right of forfeiture at the time of
the alleged act of waiver: see Foa on Landlord and Tenant, 8th
Edition (1957), at p. 649.

Section 33—Rent wrongly paid

174. The present law, which is generally similar, is in section 9 of
the Imperial Real Property Limitation Act, 1833, Such a provision was
first made by the Act of 1833 and that Act was founded on the first
report of the Real Property Commissioners made in 1829, The reasons
of the Commissioners are given at pages 69 and 70 of the report as
follows: “another rule is, that in the case of a lease, adverse possession
so as to bar the reversioner does not commence till the expiration of the
term. Where rent is reserved on a lease, we consider it more reasonable
that the limitation should run from the time when the rent began to be
received by a person claiming adversely, so that there shall not be a
new period of limitation from the expiration of the lease. The receipt
of rents and profits is equivalent to the occupation of the soil; the
person who is ir receipt of them can do nothing more to establish his
right, and the person to whom they are denied is virtually dispossessed.
Where no rent, or only a nominal rent, is reserved, very slight negli-
gence can be imputed to the reversioner in merely not requiring a
recognition of his title from the tenant, and in such cases, till the
expiration of the lease, we think there should not be a commencement
of adverse possession to bar the landlord. Any rent less than twenty
shillings a year may for this purpose be considered nominal.”

175. This is a strange provision. Time runs against the landlord
and in favour of a stranger receiving the rent cven though the landlord
has no cause of action against the stranger. If the residue of the term
exceeds the limitation period, the title of the landlord may be extin-
guished in favour of the stranger even though the landlord never has
had a cause of action against the stranger. See section 38 (4) (c) of
the Bill. No doubt, for practical purposes, this strangeness does not
matter, because where there is the usual power of re-entry the landlord
will at least be entitled to assert his rights by action against the tenant
gor recavery of the land on the basis of forfeiture or breach of con-

ition.

176. As the comparable provision stands in the Imperial Act of
1833 and in section 9 (3) of the Imperial Act of 1939, the cause of
action of the landlord accrues, for the purposes of the Act, on the date
when the tent is first received by the stranger. This is wrong. Time
should not begin to run until the landlord becomes entitled to recover
the land from the tenant by forfeiture or breach of condition. Section
33 differs from the provisions of the Imperial Acts accordingly.

Section 34—Tenancies

177. The comparable provisions of the present law appear in
sections 7 and 8 of the Imperial Real Property Limitation Act, 1833.
The purpose of the provisions is to prevent a landlord relying on the
absence of a notice to quit or other formal act determining a tenancy so
as to postpone the running of time in favour of a tenant who has in
fact been holding adversely to the landlord. The present comparable
provision in England is section 9 of the Imperial Act of 1939,

178. Tenancies under section 127 of the Conveyancing Act, 1919,
are expressly included to overcome the doubts which may otherwise
arise on the question whether the tenancy arising under that section is
a true tenancy at will, This provision in section 34 is based on the
New Zealand Limitation Act 1950, s. 12 (1).
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179. The provisions of the Imperial Acts apply only to a periodical
tenancy without any lease in writing. We do not see the reason for this
restriction and section 34 of the Bill omits it.

180. Under the provisions of the Imperial Acts, the cause of
action against a tenant under a periodical tenancy does not accrue until
the date of the last payment of rent, if that date is after the expiration
of the first period of the tenancy. We think that time should not begin
to run until rent becomes overdue and section 34 (2) (c) so provides.
If rent is paid after the limitation period has started to run, the payment
will be a confirmation under section 54 of the Bill and time will start to
run afresh.

181. The “unless™ words at the end of section 34 (2) provide
for cases which may occasionally arise, namely, the determination of a
tenancy at will during its first year, and the determination of a periodical
tenancy during its first period by forfeiture or breach of condition or
by exercise of an option to break the tenancy,

Section 35—Landlord and Tenant (Amendment) Act, 1948

182. Section 35 postpones the accrual of the cause of action in a
case where proceedings to recover the land are prohibited by the Land-
lord and Tenant (Amendment) Act, 1948-1966. See especially section
62 (1), (3) of that Act. For the position in/ England under the Rent
Restriction Acts, see Moses v. Lovegrove ([1952] 2 Q.B. 533).

Section 36—Equitable interests

183. The present provision is section 24 of the Imperial Real
Property Limitation Act, 1833. The comparable provision in the
Imperial Act of 1939 is section 7 (1). The provision in the Imperial
Act of 1939 is expressed to be subject to the provisions of section 19
(1) of that Act, which deals specially with an action by a beneficiary
under a trust in respect of fraud of a trustee and similar cases. The
comparable provision of the Bill is section 47. The structure of section
47 makes it unnecessary to say that section 36 is to have effect subject
to section 47. It does, however, seem desirable to make section 36
subject to the provisions of section 23, dealing with equitable relief
generally. A clash between sections 23 and 36 is, perhaps, unlikely,
but it is as well to state their relationship expressly.

Section 37—Settled land

184. Section 37 (1) has no counterpart in the present law in New
South Wales. It is based on section 7 (4) of the Imperial Act of 1939,
Section 37 is intended to preserve the cause of action to recover land
of a trustee for the purpose of giving effect to such rights of the bene-
ficiaries under the trust as are not statute-barred. At first sight, the
policy of the provision is questionable because it may extend the
permissible time for an action by reference to facts which are nét
ascertainable by the defendant. However, we do not think that this
consequence is likely to be serious because, under the general law, r
person who takes the legal estate as a bona fide purchaser for value
without notice will not be affected by the claims of the beneficiary.

185. Part of the subject matter of section 36 (2) is now covered
by the proviso to section 7 of the Tmperial Real Property Limitation
Act, 1833. Section 7 of the Act of 1833 deals with the accrual of a
cause of action against a tenant at will (compare section 34 of the
Bill), and the proviso says that a cestui que trust is not to be treated,
for the purposes of section 7, as a tenant at will of his trustee. Section
37 (2) of the Bill is based on section 7 (5) of the Imperial Act of
1939. The purpose of the provision is to prevent a beneficiary acquir-
ing a possessory title against his trustee and the other beneficiaries where
he has been let into possession, perhaps not strictly in accordance with
the terms of the settlement.

186. Apart from the case of “settled land”, section 7 (5) of the
Imperial Act of 1939 is confined to land held on trust for sale. The
provisions of the Imperial Act of 1939 relating to “settled land” are,
in general, not reproduced in the Bill because they have been framed
to meet the conditions arising out of provisions of the English property
legislation of 1925 which have not been adopted in New South Wales,
Although the case of land held on trust for sale is a typical case where
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the provisions of section 37 (2) of the Bill would be applicable, cases
may also arise where the land is not held on trust for sale. For example,
a beneficiary whose beneficial interest is confined to the net income
of a mixed fund including land and investments in personal property
may be let into possession of the Jand and section 37 (2) would be
appropriate to such a case. We therefore have not limited section 37 (2)

to land held on trust for sale.

187. Section 37 (3) has no counterpart in the present law in
New South Wales: it is based on some words in section 7 (35) of the
Imperial Act of 1939. In the cases mentioned in section 37 (3), the
running of the limitation period has the useful effect of giving a title
at law to a person or persons absolutely entitled in equity.

Section 38—Adverse possession

188. Section 38 has no express counterpart in the present statute
law of New South Wales. Subsections (1), (3) and (4) are based on
section 10 of the Imperial Act of 1939 and state the substance of the
position reached by judicial decision on the Imperial Real Property
Limitation Act of 1833 and similar legislation.

189. Section 38 (2) is new. It is intended, in part, to state the
position reached by judicial decision on the legislation at present in
force in New South Wales and, in part, to deal with a point which has
been in doubt on the present legislation. See Helmore on Real Property
(1961), p. 367. The doubtful point is whether consecutive periods
of possession by independent squatters can be added together so as
to bar a claimant who is out of possession. Section 38 (2) gives an
affirmative answer.

190. We have considered, but have decided not to go beyond
the Imperial Act of 1939 in attempting to resolve another problem
which may arise when there is a succession of squatters. The problem
is whether any interval, however short, in the adverse possession will
stop time running: this problem also is discussed in Helmore at p. 367.
The problem is, we think, dealt with sufficiently by section 38 (3) of
the Bill, which speaks of the case where the land “ccases” to be in
adverse possession. If there is a cesser of adverse possession, time stops
running and it does not matter whether the interval between periods
of adverse possession is long or shoit.

191. Much of the apparent difficulty disappears, we think, if
one keeps in mind that land may be in adverse possession although
there are periods when no one is in physical occupation. Nicholas v.
Andrew ((1920) 20 S.R, 178) was such a case and further examples
are given in the judgment.

192. Section 38 (5) is based on section 12 of the Imperial Real
Property Limitation Act of 1833. It has no counterpart in the Imperial
Act of 1939. Section 12 of the Imperial Act of 1833 ceased to have
effect in England upon the conversion of undivided shares in land into
interests in proceeds of sale by the Imperial Law of Property Act,
1925: In re Landi ([1939] Ch, 828); Preston & Newsom on the
Limitation of Actions, 3rd Edition (1953}, p. 328, There is a pro-
vision to the effect of section 37 (5) in the Victorian Limitation of
Actions Act 1958, s, 14 (4).

Section 39—Formal entry and claim

193. This section gives the effect of sections 10 and 11 of the
Imperial Real Property Limitation Act, 1833. It is based on section
13 of the Imperial Act of 1939. It may be sufficient simply to rely
on the provision against revivor in section 5 (2) of the Bill, but it is
probably safer to follow the lead of the Imperial Act of 1939 and
preserve the express provisions.

Division 4—Morigages

Introductory

) 194. The law of the limitation of actions in relation to mortgages
is complex. It would take many pages to review the law fully: a
short statement which does not attempt to be exhaustive will, however,
display the nced for simplification.
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195. So far as concerns redemption of the mortgage, if the mort-
gage is of land the mortgagor’s right of redemption is barred when the
mortgagee has been in possession for twenty years: Imperial Real
Property Limitation Act, 1833, s, 28, first limb. Where the security
is pure personalty there is no statutory bar for an action of redempiion,
but the morigagor may fail through laches or acquiescence: Re Stucley
([1906] 1 Ch. 67). If the security comprises both land and personalty
then, apparently, a twenty-year limitation period for an action for
redemption will be applied: Charter v. Watson ([1899] 1 Ch. 175);
except perhaps where the security is mostly personalty, where redemp-
tion after the twenty-year period may be allowed as to the personalty:
Re Jauncey ([1926] Ch. 471).

196. A mortgagee may bring a personal action against the mort-
gagor for the principal sum secured by a mortgage of land within
twenty years next after a present right to receive the same accrues:
Imperial Real Property Limitation Act, 1833, s, 40, If the security is
personalty and the mortgage is by deed, the limitation period is twenty
years from the time when the cause of action accrues: Supreme Court
Act, 1841, 5. 39. In the case of a mortgage of personalty not by deed
the limitation period for an action for the principal sum is six years
under the Imperial Act of 1623.

197. A personal action for the recovery of interest under a mort-
gage of land is barred on the expiration of a limitation period of six
years after the interest becomes due: Imperial Act of 1833, 5. 42. If the
security is personalty and the mortgage is by deed, the limitation period
for interest is twenty years under the Act of 1841, s. 39: but if the
mortgage is not by deed, the period is six years under the Imperial Act
of 1623,

198. A mortgagee of land may bring an action to recover pos-
session of the land until the expiration of the twenty-year limitation
period fixed by section 2 of the Imperial Act of 1833. Tf the security
is personalty, his action to recover the security will be barred in six
years under the Act of 1623.

199. A mortgagee may sue for foreclosure of the equity of redemp-
tion of a mortgage of land within twenty years of the accrual of the
right to foreclose: Imperial Act of 1833, 5. 2. If, however, the security
is personalty, there is no statutory bar on action for foreclosure but the
mortgagee may be barred by laches or acquicscence.

200. The foregoing rules are subject to modification in case, after
the accrual of a cause of action, or after a right to receive the money
arises, there is an acknowledgment or a payment.

201. Notwithstanding that the cause of action of a mortgagee to
recover interest may be barred, he may in some circumstances obtain
satisfaction of statute-barred interest. The cases are discussed in Franks
cn the Limitation of Actions (1959) at pp. 160-162. One instance is
where the mortgagor seeks to redeem: he seeks equity and must do
equity and so must pay all arrears of interest including statute-barred
interest. Another instance occurs where the mortgagee sells under his
gower of sale and the proceeds of sale are sufficient to meet statute

arred interest: he may retain enough of the proceeds to cover the
statute-barred interest before paying over the residue of the proceeds of
sale. *“A position of stalemate may arise as follows: if the mortgagee’s
action to recover arrears is barred and the proceeds of sale of the mort-
gaged property are in court the mortgagee will be unable to recover more
than six years arrears by action, but the mortgagor will be unable to
obtain payment out without paying the arrears in full”’: Franks at p. 161,

202. A mortgagee may exercise his power of sale, in the case of
mortgaged land, at least up to the time when the right of redemption
of the mortgagor becomes statute-barred and perhaps afterwards: Re
Alison ((1879) 11 Ch. D. 284); cf. Young v. Clarey ([1948] Ch.
191). Where the mortgaged property is personalty, the mortgagee
may exercise his power of sale at any time however remote. There will,
whether the security is land or personalty, be a practical time limit on
the power where the mortgaged property is in the possession of the
mortgagor and the action of the mortgagee or his purchaser to recover
the property is statute-barred.
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203. The law thus reviewed demands clarification and we have
attempted to do so in sections 41 to 45, relating to mortgages and in
sections 63 to 65, relating to the extinction of rigiis and titles.

204. The Imperial Act of 1939 goes some distance towards
simplifying the law. We, however, recommend the more far-reaching
solution embodied in the sections of the Bill to which we have referred.
In brief, section 41 fixes a limitation period of twelve years for an
action to redeem mortgaged property, whether the property is land or
personalty. The limitation period only runs while the mortgagee is in
possession of the property.

205. Scction 42 fixes a limitation period of twelve years for the
remedies of the mortgagee for principal money by action on the personal
covenant or by action for foreclosure or other relief affecting the
mortgaged property. The limitation period runs from the time when
the respective causes of action accrue: normally, this time will be the
date on which the principal sum becomes payable.

206. Section 43 fixes a six-year limitation period for the remedies
for interest of a mortgagee by action on the personal covenant or by
action for relief affecting the mortgaged property. In general, the
limitation period runs from the date on which the interest in question
falls due for payment,

207. Section 44 deals with the adjustment of interest between
mortgagor and mortgagee in cases where the limitation period for an
action to recover interest does not apply. In general, the mortgagee
may retain interest for six years but no more.

208. Section 45 prevents the exercise by a mortgagee of powers
of sale and other powers affecting the mortgaged property after the
date on which his action to recover the principal money is barred.

Section 40—Mortgage under the Real Property Act

209. This section states what we believe to be the accepted view
of the present law as it applies to mortgages registered under the Real
Property Act. See Baalman’s Commentary on the Torrens System
(1951), at pp. 178, 179: we prefer “barring” to “‘extingnishment™ at
the top of page 179.

Section 41—Redemption

210. The purpose of section 41 has been briefly described above.
We add a word about the limitation period for an action for
redemption of mortgaged personal property. The Wright Committee
in its report in 1936 (Cmd. 5334) considered and rejected a proposal
that a limitation period be fixed for an action for redemption of a
mortgage of personal property. The Committee said (at pp. 13, 16
of the report)—"“We do not recommend, however, that section 7
of the Real Property Limitation Act, 1874, which bars the right of
the mortgagor to redeem mortgaged property after it has been in the
possession of the mortgagee for twelve years, should apply in the
cases of personalty, This would in our opinion give rise to serious
practical difficulties, e.g., in a case where a customer of a bank charges
bonds or other securities in favour of the bank as security for an
advance. The bonds would be deposited with the bank and an equitable
mortgage created. They would, in many cases, remain so charged for
an indefinite period, to cover a more or less permanent overdraft,
and unless the bank acknowledged the title of the mortgagor, the effect
of section 7 of the Real Property Limitation Act, 1874, would be to
extinguish the equity of redemption and give the bank an absolute
title. The difference between a mortgage of land and a mortgage of
personalty, so far as section 7 is concerned, is that whereas the mortgagee
of land does not ordinarily take possession of the land, except by way
of enforcing his security, the mortgagee of personalty may have posses-
sion of the mortgaged property from the outset, in the ordinary course
of the transaction. For this reason we think that section 7 should not
apply to a mortgage of personalty”. Accordingly, the Imperial Act
of 1939 puts no limitation period on an action to redeem a mortgage
of personalty.
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211. While we agree that it would be mischievous to apply to a
mortgage of personalty the old rules governing the redemption of a
mortgage of realty (in New South Wales, section 28 of the Imperial
Real Property Limitation Act of 1833; in England section 7 of the
Tmperial Real Property Limitation Act, 1874), there is an innovation
in section 23 (3) of the Imperial Act of 1939 which does away with
the mischief. Under the latter subsection, the limitation period for an
action for redemption ruas afresh from the last receipt by the mortgagee
of any sum in respect of the principal or interest of the mortgage
debt. The old law gave this effect to an acknowledgment by the
mortgagee but not to a receipt by the mortgagee of principal or
interest.

212. We think that there is no recason why a mortgagor of
personalty should not have his right of redemption barred when the
mortgagee has been in possession of the mortgaged property for twelve
years and, during that period, the mortgagor has paid nothing, either
of principal or of interest. Section 41 (b) makes a similar provision
in this respect to section 23 (3) of the Tmperial Act of 1939 and we
think it safe to make section 41 apply to any mortgage, whether of
land or of personalty.

Section 42—Action for principal, possession or foreclosure

713. We have reviewed the present law briefly above. We have
also shortly stated the effect of section 42 of the Bill. Much of the
complication of the old law arises by reason of the rule that an action
for foreclosure is an action for the recovery of land: it follows that
basic importance has had to be given to the question whether the
mortgagor or the mortgagee is in possession of the land.

214. Section 42 makes a new approach. The approach is that
the main thing about a mortgage is the principal sum and the personal
remedies (if any) for the recovery of the principal sum. The section
follows the substance of the Imperial Act 1939 (section 18 (1)) in
fixing a limitation period of twelve years for an action of the recovery
of the principal sum. Then the remedies of the mortgagee affecting
the property, whether by recovery of possession, foreclosure or other-
wise, are taken to be merely accessory to the principal debt: compare
the death duty cases on the locality of the asset represented by a
mortgage. The cases are discussed in Dicey’s Conflict of Laws, 7th
Edition (1958) at p. 505; Lee’s Stamp and Estate Duties, 3rd Edition
(1966), at p. 150.

215, On this approach it is right that the accessory remedies
against the property should last as long as the principal debt remains
recoverable but no longer. If the limitation periods are governed,
as we think they should be governed, by these principles, questions
of the possession of the mortgaged property are not relevant. Section
42 of the Bill therefore provides that all the remedies of the mortgagee
for the principal sum by action, whether against the person or against
the mortgaged property, are to have a limitation period of twelve years
running from the date of accrual of the respective causes of action.

216. We should say a word about the position of a mortgage which
provides for repayment of principal by instalments over a long term and
concurrent payment of interest. The limitation periods for recovery of
instalments of principal or for recovery of interest by personal action
will, of course, run from the date on which the instalment or interest in
question falls due for payment. Section 54 (3} will prevent the limita-
tion period for foreclosure or recovery of possession commencing to run
for so long as payments of principal or of interest are continued. There
will be twelve ycars after the last payment of principal or interest in
which to Tecover possession or foreclose. There will thus be no danger
of the remedies of the mortgagee becoming inadvertently barred during
the ordinary course of a scheme for repayments over an egxtended period.

Section 43—Action for interest

217. The present law and the general purport of section 43 have
been discussed _above. Section 43 (1) (a) (ii) has forerunners in the
proviso to section 42 of the Imperial Real Property Limitation Aet,
1833, and in proviso (a) to section 18 (5) of the Imperial Act of
1939. The justification of these provisions is that the puisne mortgagee
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may not have an effective remedy for interest while a prior mortgagee is
in possession. The forerummers to which we have referred allow
this extension of time only where the action is brought within one year
after the prior mortgagee discontinues his possession. We think that this
restriction is an unnecessary complication and is inconsistent with the
principles which ought to govern a statute of limitations. The creditor
ought to have the full period of limitation after the time when he has an
effective remedy.

218. Section 43 (1) (b) states, in relation to interest under a
mortgage, the rule stated in section 24 (3) of the Bill in relation to
other interest. Sce paragraphs 145 to 148 above,

Section 44—Adjustment of interest

219. This section has no counterpart in the present law or in the
Imperial Act of 1939. It is intended to do away with the present rules
whereby a mortgagee may obtain satisfaction of statute-barred interest
as the price of redemption of the mortgage, in distribution of the pro-
ceeds of sale, and in other cases. The provision is a further step in
preventing the substantive rights of parties depending on the tactical
sttuation in which they find themselves.

220. The purpose of section 44 (2} is to prevent section 44 (1)
interfering with the power of the mortgagee to appropriate, in or towards
satisfaction of interest, money which is in his hands while an action to
recover the interest would not be statute-barred. Take, for example,
the case of 2 mortgagec in possession. Interest falls due in 1960 and in
1963 the mortgagee receives a sum of rent from a tenant of the mort-
gaged property. In 1970 the mortgagor brings a suit for redemption.
In settling the accounts between mortgagee and mortgagor, section 44
(1), if it stood alone, would say that the mortagor would not be charge-
able with the interest which fell due in 1960. Section 44 (2), however,
would allow the mortgagee to appropriate the 1963 rent in or towards
satisfaction of the 1960 interest.

Section 45—Power of sale, etc,

221. This provision also is mew: it has no counterpart in the
present law or in the Imperial Act of 1939. The present law has been
shortly referred to above., It is convenient to state expressly a period
of limitation for the exercise of the powers mentioned in the section
and the period is fixed by reference to the limitation period for an
action to recover the principal sum. Here again, the powers of the
mortgagee are treated as accessory to his right to the mortgage debt,

Section 46—Mortgage of ship

222. This section has no counterpart in the present law. Except
as modified by special legislation such as the Itmperial Merchant Ship-
ping Act, 1894, dealings with ships are governed by the ordinary law of
personal property. Mortgages of ships are thus governed, in matters
of limitation of actions, by the rules referred to above in paragraphs
194 to 202 of these notes, subject to the Merchant Shipping Act,

223. The main provisions of the Imperial Merchant Shipping Act,
1894, dealing with mortgages of registered ships are sections 31 to 38,
These provisions are broadly comparable with the provisions for mort.
gages of land under the Torrens system. The mortgagee has statutory
powers for the enforcement of the mortgage, rather than an assipnment
coupled with a proviso for redemption.

224. The Imperial Act of 1939 provides by section 18 (6) that
that section, which deals with mortgages, is not to apply to a mortgage
or charge on a ship. The Victorian Limitation of Actions Act 1958 has
no counterpart to section 18 (6). We think it desirable to maintain
uniformity with the Imperial Act of 1939 so far as concerns mortgages
registered under the Merchant Shipping Act and to avoid any possible
clash with the latter Act. Beyond this, however, we do not see why
mortgages of ships should not be subject to the law of Iimitafjon of
actions which the Bill would apply to mortgages generally. Section 46,
therefore, excludes from the operation of Division 4 of Part IT only
mortgages registered under the Merchant Shipping Act.
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DivisioN 5—Trusts
Introductory

225. Formerly, as a rule, an express trustee was not allowed the
benefit of any statute of limitations, The law was, however, altered by
section 69 of the Trustee Act, 1925--1965, By that section a trustee
or a person claiming through him has the same benefit of the statutes of
limitation as he would have if he were not, or did not claim through, a
trustee (s. 69 (2)} and, where the action is to recover money or pro-
perty and is an action to which no existing statute of limitation applies,
there is a limitation period of six years (s. 69 (3))}. But the section does
not affect an action where the claim is founded on any fraud or fraudu-
lent breach of trust to which the trustee is a party or privy, or is to
recover trust property or the proceeds of trust property still retained
by the trustee or previously received by the trustee and converted to his
own use (s. 69 (1) proviso). Section 69 of the Trustee Act hag
other provisions which need not be noticed at present.

226. Under earlier legislation there are twenty-year limitation
periods for an action to recover a legacy (Imperial Real Property
Limitation Act, 1833, s. 40) and for an action to recover the personal
estate or any share of the personal estate of a person dying intestate
{ Trust Property Act of 1862, s. 36).

227. By the Imperial Act of 1939 no period of limitation applies
to an action by a beneficiary under a trust in the cases of fraud and so
on mentioned in paragraph 225 above but otherwise, and if no other
limitation period under the Act applies, there is a six-year limitation
period for an action by a beneficiary to recover trust property or in
respect of a breach of trust (s. 19 (1), (2)). Further, subject to the
excepted cases of fraud and so on, there is a twelve-year period of
limitation for an action in respect of a claim to the personal estate, or
to any share or interest in the personal estate, of a deceased person,
whether under a will or on intestacy (s. 20).

228, The provisions of this Division apply as well to trusts of
land as to trusts of other property and, so far as concerns the enforce-
ment of equitable estates and interests in Jand, may aperate to allow a
limitation period of later expiry than the period prima facie applicable
under Division 3 of Part II of the Bill,

229. The limitation periods here and in England for the recovery
of interest on legacies will be considered in paragraph 236 of these
notes in relation to section 47 (2) of the Bill.

Section 47—Fraud and conversion; trust property

230. The cases where, under the present law, there is as a rule
no period of limitation, that is, the cases of fraud and so on mentioned
in the proviso to section 69 (1) of the Trustee Act, are covered by
section 47 (1) (a), (b), (c). The application of section 47 (1) (c)
to other cases will be discussed below. We do not think that even a
frandulent trustee should be forever outside the law of the limitation
of actions. Under section 47 (1), the defrauded beneficiary would have
twelve years to bring his action after the time when he discovers or may
with reasonable diligence discover the facts and that he has the cause
of action: this seems to us to be quite long enough. If no action is
brought within this period, we think it fair that the trustee should
have the peace which it is the policy of a statute of limitations to give.
Under the law as it stands, a beneficiary under no disability and know-
ing of his rights may wait, subject to questions of laches and acquies-
cence, for thirty or forty or more years and then call upon his trustee
(or the executors of the trustee) to meet charges of fraud in relation
to events of which all documentary and other evidence is likely to be
lost. This is wrong and should be changed.

231. Section 47 (1) (c) applies to an action on a cause of action
to recover trust property, or property into which the trust property can
be traced, not only against the trustee, but also against any other person,
In particular, it would apply to an action by a beneficiary to recover
trust property from a person to whom it has been distributed by the
trustee under a mistake. At present the limitation period for such
an action would, it seems (cf. Re Johnson (1885) 29 Ch. D. 964 at p.
971), be twenty years if the claim were as beneficiary in the estate of a
deceased person (Imperial Real Property Limitation Act, 1833, s.
40; Trust Property Act of 1862, s, 36) and six years in other cases
(Trustee Act, 1925-1965, 5. 69 (3)).
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232. There is no need to have different periods for the cases
mentioned in paragraph 231. In our view twelve years is an appro-
priate period for all such cases. Again, we think it right that the
limitation period should not begin to run until the beneficiary discovers
or may with reasonable diligence discover the facts and his rights. We
think this because it is possible, even with the best of trustees, that for
a long time a beneficiary will have no reason to suppose that he is a
beneficiary and because the claim can only extend to property which
the defendant still has in his possession but ought never to have
received,

233. Section 47 (1) (d) covers claims in personam such as those
discussed in Ministry of Health v. Simpson ([1951) A.C. 251). At
present the limitation period would be six years under section 69 (3)
of the Trustee Act. Here too, we think that a proper period is twelve
years (as it now is in England under section 20 of the Imperial Act
of 1939) and, because of the possibility that a beneficiary may, without
fault, be ignorant of his rights for a long time, that the limitation period
should not begin to run until he discovers or might discover his rights.

234. Section 47 (1) of the Bill when read with the definitions of
“rust’” and ““trustee” in section 11 (1), will cover the cases of legacies
and rights on intestacy now covered by section 40 of the Imperial Real
Property Limitation Act, 1833, and section 36 of the Trust Property Act
of 1863. Section 47 (1) follows the scheme of section 20 of the
Imperial Act of 1939 in so far as it allows the longer period in such
cases where there is fraud, retention, or conversion by the trustee.

235. In the cases of legacies and rights on intestacy the period now
runs from the accrual of “a present right to receive™ the property
concerned. Instead of this the Bill speaks of the accrual of the cause
of action, so as to maintain uniformity of expression with the other pro-
visions of the Bill. We do not think that this change of wording wilt
be a source of difficulty. See also section 49 of the Bill.

236. Section 47 (2) excludes from the section actions for arrears
of income, except in cases of fraud and so on. Section 24 of the Bill
fixes a limitation period of six years for arrears of income generally
but, were it not for section 47 (2), section 24 would, in some cases at
least, be overridden by sections 13 and 47 (1). Under the present law
there is a six-year limitation period for the recovery of interest on a
legacy both here (Imperial Real Property Limitation Act, 1833, s. 42)
and in England (Tmperial Act of 1939, s. 20).

Section 48—DBreach of trust

237. Save as regards cases falling within section 47, section 48
embodies the substance of section 69 (3) of the Trustee Act, 1925-
1965, and section 19 (2) of the Imperial Act of 1939. Section 48 (a)
will cover cases where the trustee is liable to make good out of his own
assets losses arising through breaches of trust which are not frandulent.

Section 49—Accrual—Future interest

238. Provisions to a similar effect occur in the Trustee Act, 1925-
1965, s. 69 (5), and in the Imperial Act of 1939, 5. 19 (2), proviso.
These provisions only apply to the sections in which they occur but
section 49 applies for the purposes of the Division as a whole and thus
applies, as the present provisions do not, to claims to legacies and
rights on intestacy.

Section 50—Beneficiaries other than the plaintiff

239, Provisions to a similar effect occur in the Trustee Act, 1925~
1965, s. 69 (b), and in the Imperial Act of 1939, 5. 19 (3). Section
50 of the Bill, like section 19 (3) of the Imperial Act of 1939 applies
to the Division generally, while section 69 (b) of the Trustee Act applies
only to section 69, The section operates to prevent a statute-barred
beneficiary getting an incidental advantage from an action by another
beneficiary. Thus, if a trustee holding property on trust for A and B
commits a breach of trust and A is statute-barred but B is not (because,
for example, B is an infant), B can sue to have the loss occasioned by
the breach of trust made good so far as concerns his own share, but the
trustee will not be ordered to make good the loss qua A's share.
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PART III—PoOSTPONEMENT OF THE BAR
DvisioN 1—Greneral

Section 51—Ultimate bar

240. The only similar provision at present in force is section 17
of the Imperial Real Property Limitation Act, 1833. Under section 16
of that Act there is an extension of the limitation period for an action to
recover land in cases of infancy or other disability of the plaintiff.
Section 17 provides that, notwithstanding any extension for disability,
an action to recover land is not to be brought after forty years from the
date when the cause of action accrues. There is a similar rule in pro-
viso (¢) to section 22 (1) of the Imperial Act of 1939, but the period
is thirty years instead of forty years. This ultimate bar after thirty
years is a support to the security of old system titles to land: in general
a vendor of old system title land must show a chain of title commencing
at least thirty years before the date of the contract: Conveyancing Act,
1919-1964, s. 53 (1). 1t is strange, therefore, that neither the present
law in New South Wales nor the Imperial Act of 1939 fixes any ultimate
bar where the expiration of the Iimitation period is postponed by ack-
nowledgment or part payment or on account of fraud or mistake.

241, We think, however, that, quite apart from questions of title
to land, a statute of limitations ought not to allow an indefinite time for
the bringing of actions even if the disabilities and other matters dealt
with in Part III of the Bill do exist. These disabilities and other
grounds of postponement may well be outside the knowledge of the
defendant and we think it right that, after & period of thirty years has
elapsed, there should be no further postponement of the statutory bar
on any ground.

DivisioN 2—Disability, confirmation, fraud and mistake
Section 52—Disability

242. The present provisions in force in New South Wales on the
subject of disability occur in the following:

Imperial Limitation Act, 1623, s. 7.

Imperial Administration of Justice Act, 1705, 5. 18.
Imperial Real Property Limitation Act, 1833, ss. 16, 40.
Supreme Court Act, 1841, s. 40.

Trust Property Act of 1862, 5. 36.

The present provision in force in England is section 22 of the Imperial
Act of 1939.

243, Section 11 (3) of the Bill states the cases in which, for the
purposes of the Bill, a person is under a disakility. We refer to the
discussion of that subsection in paragraphs 87 to 93 above.

244, Section 22 of the Imperial Act of 1939 allows, in general,
a period of six years to bring an action after the plaintiff has ceased to
be under a disability. We think that three years is long enough, especi-
ally if the section operates, as we think it should operate, in the case
of disability arising after the ruoning of the limitation period has
commenced.

245, Section 52 (2) of the Bill is no more than a safepnard. In
the absence of the subsection, the view might be open that ﬂ gection
was spent once the plaintiff had ceased to be under his first relevant
disability.

246. Section 52 (3) preserves the present position for what it is
worth. The limitation period for such an action is fixed by the Imperial
Common Informers Act, 1588, s. 5, and there is nothing in that Act
about disabilities.

Section 53—Notice to proceed

247. This is an innovation. There is no need for a postponement
of the bar where the affairs of the person under a disability are under
management pursuant to the provisions mentioned in section 53 (1),
and the Master, committee or manager has had a reasonable time,
which the section (read with section 52) would fix at three years, to
consider whether the action should be brought or not.
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Section 54—Confirmation

248. This section deals with acknowledgments and part payments.
“Confirmation”™ is used as a generic name to cover both acknowledg-
ments and part payments. The present statute law in New South Wales
appears in the following:

Imperial Statute of Frauds Amendment Act, 1828, s. 1.
Imperial Real Property Limitation Act, 1833, ss. 14, 28, 40.
Supreme Court Act, 1841, s. 41.

Trust Property Act of 1862, s. 36.

The present law in England appears in sections 23, 24, and 25 of the
Imperial Act of 1939,

249. A large part of the law relating to acknowledgments and part
payments is concerned with actions for liquidated sums for which the
Imperial Limitation Act, 1623, provides a limitation period of six
years. Apart from the Imperial Statute of Frauds Amendment Act,
1828, the law on this subject is judge-made. The only kind of cause
of action to which the Act of 1623 applies and upon which acknow-
ledgment or part payment has any effect is a cause of action in contract
for debt or other liquidated sum. Causes of action for damages for
breach of contract and causes of actions for damages for tort stand
outside the rules about acknowledgment and part payment. The
development of the law is considered in Spencer v. Hemmerde ([1922]
2 A.C. 507). The position is still the same under section 23 of the
Imperial Act of 1939,

250. We think that every limitation period which the Bill would
fix ought to be susceptible of enlargement by acknowledgment or part
payment. Many odd coantrasts can be imagined under the law as it
stands. If a muan steals a motor car he may be candid in making
written acknowledgments of his liability to the owner without risk
that the statute of limitations will stop running in his favour. There may
indeed by an exception in favour of the owner if the thief sells the car,
for then the owner may sue to recover the proceeds of sale in an
action of assumpsit, in which a promise to pay over the proceeds of sale
would be imputed to the thief and such a promise would presumably be
within the rules about acknowledgment and part payment, Compare
the text to the footnote (g) on page 221 of Halsbury’s Laws of Eng-
land, 3rd Edition, Volume 24 (1958), but the authorities cited do not
support the text. If, however, the car is sold by the owner and the price
is not paid, there is from the outset a debt within the rules about ack-
nowledgment and part payment. If, to put a further case, a man has
an insurance policy covering him against liability for personal injury to
third parties and a third party is injured so as to give the insured a
claim under the policy, the insurance company may admit liability both
to its own insured and, as apent of the insured, to the injured third
party: the admission, if in writing, will enlarge the limitation period as
between the insurance company and the insured but will have no effect
as against the insured in favour of the injured third party. (The Sauria
[1957] 1 L1 Rep. 396) unless indeed the evidence shows a contract
not to plead the statute: Lubovsky v. Snelling ([1944] K.B. 44).

251, Lubovsky v. Snelling (above) is a case of some interest,
There, an insurer dealing with a claim under the Imperial Fatal Acci-
dents Acts admitted liability to the plaintif and negotiated on the
measure of damages. While the negotiations were going on the limita-
tion period ran out and, an action being brought, the defendant, on
the instructions of the insurer, pleaded the statutory bar. The Court
of Appeal, incensed at the conduct of the insurer, found on slender evi-
dence an agreement not to rely on the expiry of the limitation period
and held that the defence failed. It is hard to see why the plaintiff’s
action was not one for the breach of a contract not to rely on the
expiry of the Mimitation period. However that may be, the case may
be regarded as a step towards the development of a common law
doctrine of acknowledgment of claims to unliquidated damages analo-
gous to the common law doctrine of acknowledgment of debts. If so,
the case is an episode which supports the view that the legislature ought
to make the statutory doctrine of acknowledgments apply as well to
claims for unliquidated damages as to debts.

252, Instances can be multiplied, but it is enough for us to say
that, in our view, considerations both of fairness and of simplicity justify
extending to all the causes of action for which the Bill would fix periods
of limitation the rules as to acknowledgment and part payment. As we
see it, the arguments against this extension are two. First, the facts
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relating to a claim for unliquidated damages, either in contract or in
tort, are likely to be more complicated and less the subject of written
record than are claims for debts or other liquidated sums. Second, the
decision whether a writing amounts to an acknowledgment, at present
difficult enough in the case of a liquidated claim, would present undue
difficultics in the case of claims for unliquidated damages.

253, On the first point, while it has a foundation in ordinary
experience, we think that an acknowledgment, likely as it must be to
encourage the claimant to defer taking proceedings, will in general not
be given carelessly and, if given carelessly, should be the occasion of
loss to the person giving the acknowledgment rather than to the
claimant.

254. On the second point, while it is indeed frequently a matter
of difficulty to say whether, under the present law, a writing is or is not
an acknowledgment, this difficulty has been significantly reduced by
section 23 .of the Imperial Act of 1939, In this respect the wording
of section 53 of the Bill follows the substance of section 23 of the
Imperial Act.

255, Another change which we recommend would terd to reduce
the number of occasions on which the difficulties which we have been
discussing would arise, This further change is that the Bill would
allow efficacy to an acknowledgment or part payment only if it is made
before the expiration of the limitation period (s. 54 (1)). When we
speak of the expiration of the limitation period in this context, we mean
the expiration of that period as it may be postponed by acknowledg-
ment or part payment or by disability or by other facts having that
effect under Part III of the Bill.

256. We make this recommendation, that an acknowledgment or
part payment have effect only if made before the expiration of the
limitation period, as part of the means of achieving the larger object
to which we have already referred, namely, that when the limitation
period ultimately expires, time will have really put an end to the dis-
putes which can arise on the facts giving the cause of action. Thus,
under the Bill, debts and claims to damages, titles to land and goods,
claims under mortgages, and claims under estates and settlements and
other trusts would all be extinguished on the expiration of the relevant
limitation periods without the possibility of subsequent revival or satis-
faction by accident, strategem, or artifice, The provisions of the Bill
especially directed to this end are scction 25 (relief against forfeiture
of lease), section 44 (adjustment of mortgage interest), section 45
(mortgagee’s power of sale, etc.), section 54 (1) (confirmation) and
sections 63 to 68 (extinction of right and title)

257. Under the present law difficult questions arise where two or
more persons have-a cause of action against two or more other persons
and a confirmation (that is, an acknowledgment or part payment) is
made by less than all the persons against whom the cause of action lies
or is made to less than all of the persons having the cause of action.
Subject to special rules for causes of action relating to property which
are set out in section 54 (7) and are discussed in paragraph 267 below,
the Bill would make it the rule that a confirmation would have effect
only between the parties to it acting either directly or by their agents.
We think that this simple rule will be no less fair than the present law
or than the law under the Imperial Act of 1939. The law under the
Imperial Act of 1939, though simpler than the present law is still, in
our view, unduly complex.

258. To give an example of one of the complexities arising under
the Imperial Act of 1939, we refer to section 25 (5), (6) of the
Imperial Act. By those subsections, a confirmation of a debt made
before the expiration of the limitation period binds only the maker of
the confirmation if the confirmation is by way of an acknowledgment,
but if the confirmation is by way of part payment, the confirmation
binds all persons Hable in respect of the debt. This distinction is made
on a recommendation in the report of the Wright Committee in 1936
(Cmd. 5334) at p. 28. The Committee said that “‘the ground of the
distinction is that a part payment operates for the benefit of all persons
who are liable, and it would seem fair that if they take the benefit they
should take it with its accompanying disadvantages”. The Commit-
tee’s view was that an acknowledgment without part payment, since
it does not operate for the bensfit of all persons liable, should not
bind persons other than the maker.

P 65381—9
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559. We do not find this ground of distinction persuasive. Ii
A and B are jointly liable for a thousand dollars and the limitation
eriod is about to expire in favour of both of them, it is incongruous
that A should be in a position, without the authority of B, and by
paying one dollar or some other trifling sum, to postpone, &s against B,
the expiration of the limitation period until six years after the date of
the payment. Such a statc of the law, apart from its incongruity,
appears to us to be apt to encourage underhand transactions between
a creditor and one of his co-debtors.

260. Under the Bill, a confirmation might be made by an agent
of a person against whom a cause of action lies and might be made
to an agent of a person having the cause of action: see section 11 (2)
(c) of the Bill.

261. By section 54 (2) (c) of the Bill, a confirmation of a cause
of action to recover income falling due at any time operates also as
a confirmation of a cause of action to recover income falling due at
a later time on the same account. By section 11 (1) of the Bill,
“income” prima facie includes “interest on a judgment and other
interest, and includes rent, annuities, and dividends, but does not include
arrea;]s of interest secured by a mortgage and lawfully rcated as
capital.”

262. The Imperial Act of 1939 enacts that “a payment of a part
of the rent or interest due at any time shall not extend the period for
claiming the remainder then due . . .” (s. 23 (4) proviso). The
Imperial Act does not deal expressly with the operation of an acknow-
ledgment of interest or rent: the operation of such an acknowledgment
depends, presumably, on its own terms and, if it is in terms no more
than an acknowledgment of a specific item, that will be the Iimit of its
operation.

263. The Bill gives a greater effect than does the Imperial Act to
a confirmation of income, in that the Bill would extend the limitation
period, not only for the particular item confirmed, but also for subse-
quent items on the same account due at the time of the confirmation.
We have made this provision on the view that the confirmation of one
jtem of income is a recognition that the question of liability for that
item is not closed and that, in the ordinary course of affairs, where
liabilities arise in succession, the liability of earlier accrual is likely
to be discharged before the liability of later accrual ; so that it is a fair
infer%nce that the question of Lability for a subsequent item is also not
closed.

264. The same considerations do not, however, apply to items
falling due before the item confirmed. Although a confirmation of one
jtem may well be consistent only with the existence, at some time, of
liability for earlier items on the same account, it does not support an
inference that liability on an earlier item remains undischarged at the
date of the confirmation. Indeed, in the case of confirmation by part
payment, the infcrence is rather the other way: in the ordinary course,
a payment on account of one item is not likely to be made while
earlier items remain unpaid.

265. Further, where income is payable at regular intervals of
less than six years, the payment on their due dates of the second and
subsequent items would, if they operated as confirmations of earlier
items, keep liability for the first {tem unbarred for as long as subsequent
income fell due, and for a further six years. We do not think that this
is a consequence which a Limitation Act ought to have. The Bill,
therefore, does not make & confirmation of income work as a confirma-
tion of earlier income on the same account.

266. Section 54 (6) specifies the persons bound by a confirma-
tion. The reason for including paragraph (c) as well as paragraph (d)
is that paragraph (d) may not apply to a case where an executor makes
a confirmation and afterwards his probate is revoked and a grant of
representation is made to another person. To say the least of it, the
view is open that the new represeatative is not a “trustee” of the same
“trust” (as those expressions are defined in section 11 (1)) as was
the executor who made the confirmation.
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267. Scction 54 (7) of the Bill would make a confirmation of the
proprietary causes of actions specified in the subsection bind persons
afterwards in possession of the property concerned. The subsection hag
its basis in provisions in section 25 (1), (2) of the Imperial Act of
1939. One effect of the subsection is that, where there is a series of
persons in possession of the property adversely to the person having the
cause of action, a confirmation by an earlier member of the series will
bind a later member of the series.

Section 55—Fraud

268. The only statutory provision in the present law is section 26
of the Imperial Real Property Limitation Act, 1833. That section post-
pones the expiration of the limitation period fixed by that Act for a suit
in equity for the recovery of land in case of concealed frand. There is,
in addition, a considerable body of case law concerning the effect in
equity of fraud and mistake. Section 26 of the Imperial Act of 1939
considerably extended these rules and made them apply to the limitation
periods for actions at law as distinct from actions in equity. This
extension to actions at law had previously been achieved, at least to
some degree, as the result of the Imperial Judicature Acts in the 1870s.
See generally Franks on the Limitation of Actions (1959) at p. 201.
Sections 55 and 56 of the Bill are based on section 26 of the Imperial
Act of 1939,

269. Section 26 of the Imperial Act, in dealing with fraud, speaks
of an action *‘based upon the fraud of the defendant or his agent or of
any person through whom he claims or his agent” and of a right of
action being ‘‘concealed by the fraud of any such person as afore-
said”. The word *“fraud” is used in one sense in the first of these pas-
sages and in another sense in the second. In the first passage, “fraud”
means, at least primarily, the deceit which may be an ingredient in a
common law action for damages. In the second passage, “fraud”
connotes wilfulness in the concealment of the existence of a cause of
action, whether the cause of action involves deceit in the common law
sense or not. Sec Franks, at p. 202; Halsbury's Laws of England, 3rd
Edition, Volume 24 (1958), at pp. 316, 317. These divergent uses
of the word “fraud” may be misleading. Section 55 (1) therefore
speaks, on the one hand, of a cause of action based “on fraud or deceit”
and, on the other hand, of a cause of action being “fraudulently con-
cealed”. The change in wording is small, but may help to avoid
confusion.

270. In section 26 of the Imperial Act of 1939, the fraudulent
concealment of a cause of action does not extend to the fraudulent con-
cealment of the identity of the defendant. Thus there is no extension
of the limitation period for an action against a man who steals a motor
car and conceals, however fraudulently, his identity from the owner of
the car: R.B. Policies at Lloyd’s v. Burler ([1950] 1 K.B. 76). We
think that there should be an extension of time in such a case and
section 55 (1) (b) so provides. The innocent purchaser is protected
by section 55 (3).

Section 56—Mistake

27L. There is nothing in the present statute law which deals with
this subject. Section 56 is based on part of section 26 of the Imperial
Act of 1939. See paragraph 268 above.

DivisioN 3—Personal injury cases

Introductory

272. Sections 57 to 61 are based on section 1, 2, 3, 6 and 7
of the Imperial Limitation Act 1963. These provisions of the Imperial
Act of 1963 were passed in consequence of the report of the Committee
on Limitation of Actions in Cases of Personal Injury in 1962 (the
Edmond Davies Report; Cmd. 1829). The Edmund Davies Committee
was appointed early in 1961, after the trial of Carrledge v. E. Jopling
& Sons Ltd ([1962] 1 Q.B. 189; [1963] A.C. 758). The Court of
Appeal gave its decision in Cartledge's case before the Committee made
its report and the House of Lords gave its decision in the same case after
the Committee made its report,
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273. The facts in Cartledge’s case were as follows. The plaintiff,
while employed as a steel dresser in the defendant’s factory, contracted
pneumoconiosis, a disease in which slowly accruing and progressive
damage may be done to a man’s lungs without his knowledge. Accord-
ing to the evidence, a man susceptible to pneumoconiosis who inhaled
noxious dust over a period of years would have suffered substantial
injury before it could be discovered by any means known to medical
science. By writ issued on the 1st October, 1956, the plaintiff claimed
from his employer, the defendant company, damages for negligence
and, or alternatively, breaches of statutory duty causing the disease.
'The plaintiff could establish no breach of duty by his employer making
any material contribution to the causation of the injury to his lungs
after September, 1950.

274. Tt was held in all the courts that in such case the cause of
action accrues at the date of the loss or damage when there has been
a wrongdoing by the defendant from which loss or damage (not being
insignificant) is suffered by the plaintiff, irrespective of his knowledge
of the loss ot damage and that, since the damage to the plaintiff had
accrued before October, 1950, his claim was statute-barred by section
2 of the Imperial Act of 1939,

275. There is nothing in the present law in New South Wales
which corresponds to these provisions. We think that the changes intro-
duced by the provisions which we have mentioned of the Imperial Act
of 1963 are beoeficial in principle. The question which has troubled
ns is whether the changes go far enough. The Edmund Davies Commit-
tee was restricted by its terms of reference to the consideration of cases
of personal injury.

276. While in personal injury cases the problem is likely to arise
in an acute [orm and a form which must excite dissatisfaction with an
evident injustice, the problem is by no means confined to cases of
personal injury. Thus a man may engage a professional man, such
as a solicitor or a surveyor, to give advice or to ascertain facts and
the advice may be given or the facts may be reported negligently, so
that damage to property or financial loss is suffered. In such a case the
action for damages for negligence or breach of contract is barred at
the expiration of six years from the date when the negligent advice is
given or the negligent report is made, whether or not the person suffer-
ing the damage or loss knew or had the means of knowing of the
damage or loss within the six-year period.

277. So, also, a director of a company liable under the Imperial
Directors Liability Act, 1890, for a misrepresentation which induced a
person to subscribe for shares had nothing to fear if the limitation
period had expired before the facts showing the falsity of the represen-
tation came to light. The position is the same where goods are converted
without the knowledge of the owner and he only discovers the conver-
sion and the consequential loss to him, after the expiration of the
limitation period. See Howell v. Young ((1826) 5 B. & C. 259; 108
E.R. 97); Short v. McCarthy ((1820) 3 B. & Ald. 626; 106 E.R.
789) ; Grainger v. George ((1826) 5 B. & C. 149; 108 E.R. 56);
Thomson v. Clanmorris ([1900] 1 Ch. 718).

278. In Cartledge’s case in the House of Lords, Lord Reid appears
to have favoured a legislative change whereby the limitation period for
a cause of action for damages would not begin to run until either the
injured person had discovered the injury or it would be possible for
him to discover the injury if he took such steps as were reasonable in
the circumstances. The suggestion would apply as well to financial
injury and injury to property as to personal injury and the absence of
the relevant knowledge would have an effect analogous to that of
concealed fraud or mistake. See also Cozens v. North Devon Hospital
Management Committee ([1966] 2 Q.B. 330 at p. 347).

279. Tt is not easy to see why the special privilege is given only
in cases of personal injury. If there is personal injury, however trivial,
the way is open for an extension of the limitation period. If, however,
on the negligent advice of a surveyor, a man spends his life’s savings
on building a house on the wrong block of land and is turned out of
the house ten years afterwards, his remedy in damages against the
surveyor is barred.



133

280. The problem is one of fixing a rule which will be a fair
adjustment of the competing interests with which a statute of limitations
must deal. For a staiement of these interests, we cannot do better than
turn to the report of the Edmund Davies Committee. At paragraph 17
of their report the Committee set out what they conceived to be the
accepted function of the law of limitation of actions. In the remainder
of this paragraph we paraphrase what the Committee said. In the first
place, the law of limitation of actions is intended to protect defendants
from being vexed by stale claims relating to long-past incidents about
which their records may no longer be in existence and as to which their
witnesses, even if they are still available, may well not have an accurate
recollection. Secondly, the law of limitation of actions is designed to
encourage plaintiffs not to go to sleep on their rights but to institute
proceedings as soon as it is reasonably possible for them to do so.
Thirdly, the law is intended to ensure that a person may with confidence
feel that after a given time he may treat as being finally closed an inci-
dent which might have led to a claim against him. But if the Iaw of limi-
tation is principally designed for the benefit of defendants, it would
nevertheless be a mistake to lose sight of the interests of injured
persons. A plaintiff who has lost the right to claim damages before he
can know of the existence of that right must inevitably feel that he
has suffered an injustice.

281. This is a problem on which the principles stated above will
lead different minds to different results. We have come to the con-
clusion, however, that ignorance of the occurrence of damage which
gives a cause of action should not in general postpone the running of
the limitation period. We believe that the great majority of personal
injury cases where an extension of time would be available under
legislation on the lines of the Imperial Act of 1963 are cases where the
defendant will be indemnified by insurance. Where there is such an
indemnity the burden of a claim by any single plaintiff will be widely
spread over the community and the action will in fact be defended by
an insurer whose business 1t is to defend such actions. In these special
circumstances we think it right to give less weight to the function of
protecting defendants from being vexed by stale claims and greater
weight to the manifest injustice which an injured person would other-
wise suffer. These considerations justify special treatment for cases
of personal injury but do not justify a general relaxation of the law of
the limitation of actions in all cases of claims for damages.

282, Sections 58, 59, and 60 of the Bill give the court a dis-
cretion to grant or withhold an extension in cases where the facts are
made out. In this the Bill departs from the Imperial Act of 1963:
under that Act leave must be granted once the facts are made out
(s. 2 (2), (3)), but it is open fo the court at the trial to make a
second finding on the facts and to hold the action to be statute-barred
because the facts justifying an extension are not made out: Cozens v.
North Devon Hospital Management Committee ([1966] 2 Q.B. 330).
The Imperial Act follows the recommendation of the Edmund Davies
Committee in this respect. The Committee rejected a proposal that
the court be given a discretion, for the reasons that a discretion would
encourage hopeless applications and consequent waste of money, that
the law should be certain, and that divergences of practice would arise
amongst the judges (paragraph 31 of the report).

283. We see force in these reasons, but there are the other reasoms
which persuade us that (for New South Wales at least) it is better to
give the court a discretion. As we read the Imperial Act, a plaintiff
is relieved of the statutory bar however small may be the amount of
damages that he is likely to recover and, at least so far as concerns the
preliminary application, whether or not the tribunal of fact at the
trial is likely to believe his evidence. Further, it is by no means clear
that the existence of a special defence such as release or estoppel by
judgment would disentitle an applicant to leave under the Act. If the
damages are likely to be trivial, if evidence on an essential point is
weak, or if a special defence is proved (and these are only examples)
we think that a discretion to refuse leave would be useful.

284, The Edmund Davies Commitiee recognized the importance
of safeguards to exclude actions of an unmeritorious, speculative or
fraudulent character (paragraph 30 of the report), but we have serious
doubts whether the Act, in denying any discretion to the court, does
not leave the way open for such actions. We think, indeed, that a
discretion would discourage, rather than encourage, hopeless applica-

tions, at least those instanced earlier in this paragraph and in paragraph
283.
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285. On the point of certainty of the law, we recognize the
merit of certainty, but do not think that uncertainty will be significantly
increased when there will, in any event, be questions of reasonableness.
Such questions admit of different answers by different minds. The
same¢ may be said of the point about divergences of practice amongst
the judges.

286. Further, there are many precedents for discretionary powers
to enlarge limitation periods and other time limits in special cases.
Examples include the proviso to section 6¢ (2) of the Compensation to
Relatives Act, 1897-1953; the proviso to section 2 (3) of the Law
Reform (Miscellaneous Provisions) Act, 1944-1962; and the proviso
to section 580 (6) of Local Government Act, 1919. Other examples
may be found in Appendix A to this report.

287. We have, therefore, made provision In sections 58, 59, and
60 of the Bill for a discretion to grant or withhold orders under those
sections,

288. Another major difference between the Imperial Act of 1963
and the Bill is that the Act of 1963 requires that, in general, an applica-
tion for leave be made ex parte, while the Bill would leave the pro-
cedure to be fixed by rule of court. Our terms of reference do not
extend to making recommendations on rules of court, but it may be
useful for us to say that we think that there are substantial reasons
which might lead those responsible for rules of court to make rules
requiring that applications for leave under this Division be made on
notice to the defendant or prospective defendant and enabling the
determination of the application to be adjourned to the trial of the

action.

289. It has been put to us that there may be grounds for allowing
an extension of time where an injured person does not sue within six
years although a recasonable man would do so, the injury being
apparently small at first but later turning out to be serious. To make
no provision for such a case may be said to put a penalty of large
but unknown amount on a man who makes, in respect of a compara-
tively small apparent injury, a decision (that is, a decision not to sue)
which is afterwards held not to be the decision which a reasonable man
would have made.

290. The Bill does not provide for such cases. We think that to
allow an extension in such cases would be to give to the person who
does not sue, although a reasonable man in his position would have
sued, an advantage which the law withholds, by allowing the plea of
judgment recovered, from a man who, in similar circumstances and ex
hypothesi acting reasonably, does sue for the small apparent injury.
Accordingly we think that it would be wrong to alter the law of limita-
tions of actions in this way while the plea of judgment recovered would
prevent a man who had sued for the small apparent injury from after-
wards suing for the more serious injury.,

291. Before passing to comment on the sections in Division 3
of Part ITI, we note a point which we do not think can properly be dealt
with in this Bill but which the Government may wish to consider in
relation to court procedures in personal injury cases. Shortly, the point
is whether, in a case where a plaintiff gets an extension of time under
Division 3 of Part ITI, the trial ought not to be before a judge alone.
In England actions for damages for personal injuries are normally heard
by a judge alone, but in Scotland such actions are normally heard with
a jury.

292. The Edmund Davies Committee, in paragraph 338 of their
report, said that they were satisfied that a judge would always take into
consideration the lapse of time involved when estimating the reliability
or cogency (or the significance of the absence) of evidence relating to
incidents 1n the distant past. They were conscious, too, of the fact that
those who have no training in the evaluation of evidence might not be
so ready to discriminate between stale and fresh recollections. The
Committee expressed the opinion that in Scotland where a pursuer is
seeking to take advantage of a relaxation of the ordinary period of
Ymtitation, that fact should be regarded as special cause making the
case appropriate for proof before a judge as distinct from trial before

a jury.



135

293. It may be that the Government would wish to consider these
views when dealing with court procedures and we refer to them in this
note for that purpose only. We make no recommendation in the matter:
the question is, as we see it, one of Government policy.

Section 57—-Interpretation

294. The definition of *‘personal injury” in section 57 (1) (a) is
taken from section 31 (1) of the Imperial Act of 1939. Section 57
(1) (b) of the Bill specifies some matters which are amongst the
material facts relating to a cause of action for the purposes of sections
58, 59, and 60. The provision is based on section 7 (3) of the Imperial
Act of 1963 but there is some rearrangement and elaboration. Section
57 (1) (b) (v) is intended to embrace facts relevant to the apportion-
ment of liability in case of contributory negligence: see section 10 of
the Law Reform (Miscellaneous Provisions) Act, 1965,

295. Section 57 (1) {(c) states the tests for determining whether
material facts relating to a cause of action are of a decisive character:
the paragraph is based on section 7 (4) of the Imperial Act of 1963,

296. Section 57 (1) (c) (ii) is new: it requires consideration of
matters peculiar to the person whose means of knowledge is in question.
Cases may arise where the prospective damages are suflicient in amount
to justify bringing the action but the injured person would be obliged to
pay to someone else the whole or a large part of the damages so that
what would be left for the injured party would not be enough to out-
weigh the hazards of litigation. An example is the case where the only
known heads of damage are medical cxpenses and loss of wages for a
relatively short period. 1f the injured person has received workers’ com-
-pensatien, the bringing of an action might in substance (after allowance
for solicitor and client costs) result only in a benefit to the workers’
compensation insurer, The injured person may, acting reasonably in
his own interests, refrain from suing in such a case but he should not,
we think, be deprived on that account of the possibility of gefting an
extension of time in case the injuries later turn out to be much more
serious,

297. Then again, there may be personal reasons for not suing
when the apparent injury is small. An injured employee may, for
example, reasonably take the view that an action against his employer
may jeopardize the future course of his employment to an extent
which outweighs the prospective damages for the injuries at first
apparent. Section 57 (1) (c) (ii) would allow circumstances such as
these to be taken into account.

298. Paragraphs (d) and (e) of section 57 (1) deals respectively
with “‘appropriate advice” and the test of knowledge of a fact. These
provisions are taken in substance from subsections (8) and (5) respec-
tively of section 7 of the Imperial Act of 1963.

299, Section 57 (1) {f) should be rcad with section 58 (3),
section 59 (4) and the words in parentheses in section 60 (1) of the
Bill: the limitation period would be subject to extension even though it
has expired before the commencement of an Act founded on the Bill,
The effect of the Imperial Act of 1963 appears to be that the statutory
bar may be lifted in any case where the action would otherwise be
barred by the Imperial Act of 1939; see the Imperial Act of 1963, ss.
1 (1), 6. In a practical sense, the Imperial Act of 1963 is almost as
completely retrospective as if the Act applied to a cause of action
barred by the law in force before the Imperial Act of 1939. The Bill
follows what is therefore the substance of the position under the
Tmperial Act of 1963 and makes this set of sections fully retrospective.

300. Section 57 (2) defines “breach of duty™ so as to save repeti-
tion elsewhere in the Division. 1t follows the substance of some words
in section 1 (2) of the Tmperial Limitation Act, 1963. The inclusion
of trespass to the person states the positiont reached in Victoria (Kruber
v. Grzesiak 119631 V.R. 621} and in England (Letang v. Cooper
[1965] 1 Q.B. 232).
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Section 58—Ordinary action

301. Section 1 (2) of the Imperial Act of 1963 enables the statu-
tory bar to be lifted in a case where “the damages claimed by the
plaintiff . . . consist of or include damages in respect of personal
injuries to the plaintiff . . .”” We would confine sections 58 and 59 to
causes of action for damages for personal injury, so as not to permit the
extension of the limitation period for damages on other accounts. At
least in the cases of causes of action for trespass and negligence, the
plaintiff has separate causes of action for damages for personal injury
on the one hand and for damages for injury to his property on the other
hand: Brunsden v. Humphrey ([1884] 14 Q.B.D. 141). The special
circumstances which alone justify the extension of the limitation period
do not, in our view, justify an extension for a cause of action for
damages for injury to property, whether or not there is also injury to
the person.

Section 59—Surviving action

302. In cases under section 2 of the Law Reform (Miscellaneous
Provisions) Act, 1944, section 59 allows an order of extension to be
made not only where the intending plaintiff has been ignorant of the
material facts but also where the deccased has been ignorant of the
material facts. This follows section 3 of the Imperial Act of 1963,

Section 60—Compensation to relatives

303. There is no causc of action under the Compensation to
Relatives Act if, at the date of the death of the deceased, his cause of
action for damages arising out of the wrongful act is barred by a statute
of limitations. Section 60 applies the principle of sections 58 and 59 to
cases arising under the Compensation to Relatives Act by enabling an
order to be made to the effect that the expiration as against the deceased
of a limitation period will not exclude the action, where it is shown
that the deceased was ignorant of the material facts. :

Section 61—Prior bar ineffective

304. This section merely states what is probably implicit in the
earlier sections, but it is as well to put the point expressly.

Section 62-—Evidence

305. Unless some relaxation is made in the ordinary rules of
evidence a person applying for leave under section 59 or section 60
may well find it impossible to prove what was within the means of
knowledge of the deceased. This section has no counterpart in the
Imperial Act of 1963, but we think that the provision may safely be
included, especially in the context of the discretion to grant or withhold
an order in sections 59 and 60,

PART IV-—MISCELLANEQUS
DivisioN 1—FExtinction of right and title
Introductory

306. This group of sections, sections 63 to 68, embody a major
change in principie, although concerned with a problem which has not
frequently arisen in the reported cases. It is a change to which we have
referred before and the proposal is that it be made a general rule that,
on the expiration of the limitation pericd for a cause of action, the
personal right to debt, damages or other money, or the right of property,
which the cause of action would enforce is to be extinguished,

307. The only provision in the present law to this effect is section
34 of the Imperial Real Property Limitation Act, 1833, which provides
amongst other things that at the determination of the period limited by
the Act to any person for bringing an action or suit the right and title
of that person to the land for the recovery whereof the action or suit
might have been brought is to be extinguished. A further step was taken
by the Imperial Act of 1939, which provides for the extinction of title
to a chattel where the limitation period for an action in respect of the
conversion or wrongful detention of the chattel has expired without the
owner recovering possession of it (s. 3 (2)).
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308. The Wright Committec considered the matter in its report
made in 1936 and, while seeing some merit in the proposal for the
extinction of title to goods where an action for conversion or detinue
is barred, made no recommendation on the matter, The Wright Com-
mittee considered nine cases where the continued existence of the right
after the remedy was barred had some significance.

309. The first case was where a debtor pays money on account
of debts, some of which are statute-barred and some not, and the
money is not appropriated to any particular debt. In such a case the
creditor may appropriate the money to a statute-barred debt. This
would no longer be good law if the right to the debt were extinguished.
This is a case in which we think that the right of the creditor ought to
be extinguished. The shadowy continuance of the right without remedy
is an unnecessary complication of the law and may conceivably lead,
on the one hand, to manoeuvres of the creditor with a view to obtaining
payment without action and, on the other hand, to the debtor abstaining
from further business transactions with the creditor and to that extent
restricting his [recdom of action. The continued existence of the right
after the law has taken away the remedy is a situation which, we think,
a modern system of law should avoid.

310. The second case considered by the Wright Committee was
the case of a specific or residuary legatee under a will who owes a
statute-barred debt to the estate of the deceased: in such a case the
executor may deduct from the legacy the amount of the debt. Appar-
ently the executor can only deduct the debt where the debt, if paid,
would swell the fund out of which the legacy is payable: the legatee is
treated as having already received a part of his legacy, namely, the
amount of the debt. The Wright Committee commented that the
extinction of the right to the debt would have a doubtful effect in this
case inasmuch as it would still be arguable that the legatee ought to be
treated as having already received a part of his legacy. The law was
considered by Byrne J. in Dingle v. Coppen ([1899] 1 Ch. 726). No
doubt there are many sets of circumstances in which the rule might be
applied, but in the common case where the debt was owing to the tes-
tator and was statute-barred at the time of his death, the argument that
the rule would apply notwithstanding extinguishment of the right has
cluded us. In such a case, the testator has the remedy in his own hands:
he can say in his will that the legacy is to be reduced by the amount
of the debt. The rule in question has no practical utility here and we
think that its abolition would do no harm,

311. The third case considered by the Wright Committee con-
cerns the payment by an executor of a statute-barred debt. He may
do so, even a statute-barred debt owing by the estate to himself. But
he cannot do so if a court has declared in an administration suit that
the debt is statute-barred and any beneficiary or any other creditor of
the estate may require the statufe of limitations to be sct up, except
against the creditor at whose suit the administration order was obtained.
The Committee observed that this case was not of great importance in
practice and that the power of the executor to pay a statute-barred
debt could nearly always be defeated by an application to the court.
If the right to the debt, as well as the remedy to recover it by action,
were extinguished, the executor would no longer have this power. Here
again, we think that it would be a useful simplification of the law if
the right to the debt were extinguished. Indeed, to do so would be to
preserve the substance of the present law but at less expense to the
persons concerned: if, as the Wright Committee point out, the right of
the executor to pay a statute-barred debt can nearly always be defeated
by an application to the court, it is better to extinguish the debt and
save the possible expense of an application to the court. The point that
the case is not of great importance in practice is, to us, a circumstance
in favour of extinguishing the right and thus simplifying the law.

312. The fourth case considered by the Wright Committee con-
cerns the rule that a trustee may pay statute-barred costs. The Com.
mittee observed that this presumably covered the payment of any
statute-barred debt. The extinction of the right would do away with
the rule. Again, the case was not of great importance in practice. In
this case, too, for substantially the reasons we have given in relation
to the third case, we think that it would be useful if the right to, as well
as the remedy for, statute-barred costs were extinguished.
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313. The fifth case considered by the Wright Committee concerns
liens and charges. A solicitor’s lien may be enforced after his costs are
statute-barred, so may a wharfinger’s lien and it may be that any kind
of lien can be enforced after the claim which the lien secures is statute-
barred. An equitable charge on shares can be enforced, by action for
foreclosure or sale, though the debt for which it is security is statute-
barred.

314, The Wright Committee considered that far the most important
matters were dealt with in this fifth case and that here again it seemed
very doubtful what effect, if any, the extinguishment of the debt would
have on collateral rights against property. The Committee referred to
its earlier recommendations that limitation periods be fixed for the
recovery of money charged on personal property (twelve years, see now
Imperial Act of 1939, s. 18 (1)) ; for the recovery of arrears of interest
on money charged on personal property (six years, see now Imperial
Act of 1939, s. 18 (5); and for foreclosure in respect of mortgaged
personalty (twelve years, see now Imperial Act of 1939, s. 18 (2)).
Actions to enforce liens and charges (including foreclosure actions)
would be governed by those provisions. But those provisions would
not affect the case where a creditor has in his possession a security
which he could enforce without bringing an action, nor did the Wright
Committee think that the right to enforce such a security in such cir-
cumstances ought to be limited. A creditor naturally refrained from
bringing an action so long as he held an ample collateral security, and
it would be inconvenient to both parties if he were compelled to enforce
the security or lose his right altogether. The Committee did not desire
to bring this about,

315. We think that the case of a possessory lier on goods requires
special treatment. We would save a debt secured by possessory lien
on goods from extinction for as long as the owner of the goods has a
cause of action for the conversion or detention of the goods or to recover
the proceeds of sale of the goods, but only so far as is necessary to
support and give effect to the lien. Section 68 of the Bill so provides. A
possessory lien is not within the definition of “‘mortgage” in section
11 (1) of the Bill.

316. We have already, in the discussion in these notes (para-
graphs 202, 221) on mortgages given our reasons for thinking that
there should be a limitation period for the exercise by a mortgagee of
personalty of powers of sale and other remedies without action, The
limitation period would be twelve years and would not begin to run
until the last payment of principal or interest. It may be conceded,
as the Wright Committee said, that a creditor naturally refrains from
bringing an action so long as he holds an ample collateral security, and
that it would be inconvenient to both parties if he were compelled to
enforce the security or lose his right altogether. But we think that the
creditor has sufficient freedom of action if he has twelve years in which
to exercise his powers after the last payment of principal or interest
and the debtor can always relieve the creditor of any compulsion which
he might otherwise feel: the debtor may give an acknowledgment.
Except for the case of possessory liens, therefore, we do not think that
it is necessary to save a debt from extinction so as to enable a person
having a security on property to exercise his powers against the property.

317. The sixth case which the Wright Committee considered con-
cerns the conversion of goods. Under the law of England in 1936, the
cause of action against the person who converted goods was barred after
six years, but the right in the property still subsisted; so that if a fresh
conversion took place by a different person, the statute began to run
afresh. The Wright Committee found that there was something to be
said for the extinction of title to goods where an action for their con-
version or detention was statute-barred but they made no affirmative
recommendation. The Imperial Act of 1939, by section 3 (2), now
extinguishes title in such a case and section 65 of the Bill would do
likewise,

318. The seventh case considered by the Wright Committee con-
cerned the position of a statute-barred debt in bankruptcy. Tt appears
that a statute-barred creditor may present a bankruptcy petition, and
although the debtor may plead the statute, no other creditor can object,
if the debtor does not do so. As against any creditor {other than the
creditor who presented the petition) the trustee in bankruptcy is bound
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to plead the statute. The Wright Committee observed that this case,
if it was good law, was of very shght importance, We agreed and, so far
as bankruptcy questions are open to control by the law of New South
Wales, we see no harm in the extinction of the right to a statute-barred
debt.

319, The eighth case considered by the Wright Committee was
the case of a debt incurred as the result of a tort, so that the debt can
be claimed as part of the damages flowing from the tort (for example,
hospital expenses in an action for damages for personal injuries). Such
a debt can be so claimed notwithstanding that the debt is statute-barred.
Such a case would be very unlikely to occur and we do not find in the
possibility of such a case occurring a reason for saving statute-barred
debts from extinction.

320. The ninth and last case which the Wright Committec con-
sidered concerned the rules of private international law. Where a claim
is made in the English courts, being a claim to which foreign law
applies, the English statutes of limitation are applied, because they are
considered to be part of the procedural law, on the ground that they bar
the remedy and do not extinguish the right. The applicability of a
foreign statute of limitation is decided by the same test. If it bars the
remedy only, it is procedural and is not applied in the English courts ; if
it extinguishes the right, it is considered part of the substantive law
and is considered to be operative. The present law is the same in New
South Wales. The Wright Committee said that the distinction was of
great importance in the field of private international law but thought
that the problem should be considered separately, as it was a problem
of considerable difficulty.

321. As we see it, if a statute of New South Wales extinguished
the right and also barred the remedy by action, that extinction would
be given effect by foreign courts applying the common law rules of
private international law in cases where, by reason of matters of domi-
cile, locality of property, or of the proper law of a contract, the rights
of the parties were governed by the law of New South Wales. This is
a consequence which appears to us to be natural and proper and we
do not find anything in it which goes against our proposal that rights
and titles should in general be extinguished when the causes of action
for their enforcement are statute-barred. The change which we propose
would not affect the other provisions of the Bill which fix limitation
periods for the bringing of actions: these would continue to apply to
actions brought in New South Wales for the enforcement of rights arising
under the laws of other countries. The common law rules of private
international law on this subject are severely criticized in Cheshire’s
Private International Law, Tth Edition (1965), at pp. 585-588,

322. A further case has arisen in Tasmania. In In re Howlett
({1964] Tas. S.R. 63), Neasey J. held that the rule of equity, that if
a debtor to a testator becomes his executor he is deemed to have paid
the debt to the estate, applies to a debt statute-barred at the testator’s
death. We think that this consequence of taking probate of a will is
likely to be outside the contemplation both of the testator and of the
executor and, in the rare case in which the rule would be known to be
applicable, would tend to restrict the testator in his choice of an
executor and to discourage the executor from taking probate, all for
the sake of enlarging the estate by the amount of a debt which the
testator has seen fit not to enforce in his lifetime. We think, therefore,
that in such a case the continued ecxistence of the debt has more
mischief than utility.

323. No other case occurs to us where the continuance of a right
or title notwithstanding that the cause of action for its enforcement is
statute-barred is likely to be of substantial importance. In Franks on
the Limitation of Actions (1959), at p. 30, after saying that, in general,
the Tmperial Act of 1939 merely withdraws the remedy by way of legal
proceedings on the expiry of the limitation period and leaves the legal
right untouched, the author says that ‘“‘this state of affairs is very well
settled by authority but is, it is suggested, unsatisfactory since it fails
to eliminate uncertainty (the prime benefit of the Statute) . . .” We
think it a useful reform to extinguish the right when the cause of action
for its enforcement is barred and thus abolish a number of complicated
rules of law which have little practical importance but stand merely
as an occasional embarrassment to the student, the lawyer and the
citizen.
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Section 63—Debt, damages, etc,

324. Section 63 of the Bill applies the principle of extinguishment
which we recommend to debts, damages, and other money recoverable
by actions for which limitation periods are fixed by the Act. Section
63 (2) preserves the right for the purposes of an action brought before
the expiration of the limitation period.

Section 64—Account

325. The peculiarities of the remedy by way of an action for an
account call, as a matter of drafting, for separate treatment, but other-
wise section 64 is merely complementary to section 63,

Section 65—Property

326. This section would extinguish titles to property on the expira-
tion of the limitation period fixed by the Act for an action to recover
the property. So far as concerns land, it takes the place of section 34
of the Imperial Real Property Limitation Act, 1833, So far as concerns
goods the subject of a cause of action for conversion or detention, sec-
tion 65 adopts the substance of section 3 (2) of the Imperial Act of
1939.

327. Section 65 (2), like sections 63 (2) and 64 (2), preserves
the title for the purposes of an action brought before the expiration of
the limitation period.

Section 66—Instrument under Real Property Act

328. Section 36 (4) of the Real Property Act, 1900-1967, pro-
vides that an instrument registered under the Act shall take effect as
a deed. Where there is a cause of action founded on an unregistered
instrument but the instrument is afterwards registered, there would be a
possibility of rights and titles being extinguished before the time when
they would be extinguished if the instrument had been promptly regis-
tered. Section 66 is intended to prevent this.

Section 67—Future interest in land

329. There is a comparable provision in section 20 of the Imperial
Reat Property Limitation Act, 1833, which must be read with section
34 of the Act of 1833. Compare, also, section 6 (5) of the Imperial
Act of 1939. These provisions of the Imperial Acts speak in terms of
barring the remedies by action for the recovery of the land by virtue of
the future estate or interest. It seems to us better, however, to speak
in terms of extinction of the title because, whenever the case arises to
which the provisions would apply, the cause of action must necessarily
be statute-barred before the estate or interest falls into possession.

Section 68—Possessory Lien

330. We have discussed the purpose of this section in paragraphs
314 and 315 above.

DivisioN 2—Arbitration
Introductory

331. There is nothing in the present law of the limitation of actions
in New South Wales which applics expressly to proceedings in an arbi-
tration. An arbitrator acting under an ordinary submission to arbitra-
tion, however, is bound to give effect to all legal defences, including
a defence under any statute of limitation: Board of Trade v. Cayzer,
Irvine & Co. Ltd, ([1927] A.C. 610). In England express provision
was first made in the Arbitration Act, 1934, but the relevant law now
appears in section 27 of the Imperial Limitation Act, 1939. We think
it desirable to adopt the substance of the present English law.

Section 69—Interpretation

332. Paragraph (a) of section 69 (1) of the Bill follows the defi-
nition of *“submission™ in the Arbitration Act, 1902, 5. 3, except that
there is no requirement that the apreement be in writing. It is con-
ceivable, though unlikely, that an arbitration agreement may not be in
writing and it is therefore undesirable to confine the definition to an
agreement in writing. The word ‘“‘submission™ is not used because of
the difficulties with that word discussed in paragraphs 123 and 124
above,
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Section 70—Application of the Bill to arbitrations

333. Section 70 (1) is based on section 27 (1) of the Imperial
Act of 1939, but the Imperial Act makes not only that Act but also
any other enactment relating 1o the limitation of actions apply to arbi-
trations. We do not at present recommend taking this further step: we
think it would be dangerous to do so without prior consideration of as
many as can be found of other particular enactments relating to limita-
tion of actions and consultation of the persons affected. We propose to
consider these particular enactments in a later report.

334. Section 70 (2) of the Bill has no counterpart in the Imperial
Act of 1939, but it seems useful to state expressly what is no doubt
implicit in section 70 (1).

Section 71—Accrual
335. This section corresponds to section 27 (2) of the Imperial

Act of 1939. The purpose of the section is to apply the limitation rules
to an arbitration under a Scott V. Avery ((1856) 5 HL.C. 811; 10
E.R. 1121) clause. The Imperial provision speaks of “any term in
an arbitration agreement to the effect that no cause of action shall
accrue in respect of any matter required by the agreement to be referred
until an award is made under the agreement”. We do not think that
this is an apt description of the effect of a Scott v. Avery clause: such a
clause is more accurately described as one which prevents the accrual
of a cause of action which, in the absence of the Scort v. Avery clause,
would accrue and puts in the place of that cause of action a distinct
cause of action on the award of the arbitrator, Section 71 therefore
extends to the case where a cause of action with respect to a difference
or matter referable to arbitration does not accrue at all.

336. Further, the Imperial provision oOperates only where the
effect of the arbitration agreement is to defer the accrual of the cause
of action uniil an award is made: it would not apply where the accrual
was deferred until the happening of some other ¢vent. Section 71
extends to the latter case.

337. Section 27 (2) of the Imperial Act of 1939 provides that,
notwithstanding any term to the effect mentioned in paragraph 335
above, the cause of action is to be deemed to have accrued at the time
when it would have accrued but for the term in the agreement, and this
is to be so for the application of the Act not only to proceedings under
the arbitration but also to an action. We see a danger in this that a
Scoft v. Avery clause may prevent the bringing of an action until after
the expiration of the limitation period and, on a possible construction
of section 27 (2), that an action on the award must be brought before
the expiration of the limitation period, an event which may happen
before the arbitrator makes his award. We confine section 71, therefore,
to fixing the date of the accrual of the cause of action for the purposes
only of the proccedings in the arbitration, and not for the purposes
of an action on the award or for any other purpose.

Section 72—Commencement

338. This section deals with the subject-matter dealt with by sec-
tion 27 (3), (4) of the Imperial Act of 1939. There are differences
in detail which a comparison of the provisions will disclose but it does
not seem necessary to point them out expressly in this note.

Section 73—Extension of limitation period

339, The corresponding English provision is section 27 (5) of
the Tmperial Act of 1939. The purpose of the section is to prevent
the time spent in arbitration proccedings leading to a party being
deprived of his remedies by the expiration of a limitation period.

DivisioN 3—General

Section 74—S8et-off, etc.

340. For the present law of the limitation of actions in relation
to set-off and counterclaim, see McDonell & East Lid v. McGregor
(1936) 56 C.L.R. 50. The only comparable provision in the present
law is section 4 of the Imperial Statute of Frauds Amendment Act,
1828, which provides that the Imperial Limitation Act, 1623, and the
Act of 1828 shall be applied to the case of any debt on simple contract
alleged by way of set-off. The comparable present English provision
is section 28 of the Imperial Act of 1939.
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341. Section 28 of the Imperial Act of 1939 provides amongst
other things that a claim by way of set-off or counterclaim is to be
deemed to have been commenced on the same date as the action in
which the set-off or counterclaim is pleaded. In some cases a defendant
may counterclaim against a person who is not a party to the original
action: in such a case it is not right that the running of the limitation
period should be stopped by the commencement of proceedings to which
he is not a party, Section 74 provides that, in that case, the action
against the new party is not to be taken to have been brought untjl he
is made a party to the claim.

Section 75—Joint right

342. There may be procedural difficulties where the remedy of
one of a number of joint creditors is statute-barred. Whether procedural
difficulties do exist will depend on the statutes and rules of court regu-
lating the procedure of the court in which the action is brought. It
seems desirable to have a general provision in this Bill fo meet a situa-
tion which the Bill would be likely to produce, for example, where
an acknowledgment is made to one only of a number of joint ereditors.

343. Where the persons having the joint right are trustees or part-
ners the working out of their rights amongst themseives where one is
statute-barred is not likely to be troublesome. Other cases are unlikely
to be frequent. In any case, it would be going beyond the proper field
of a limitation Bill to attempt to foresee, and to provide for, the cases
where questions will arise between persons having joint rights.

Section 76—Joint liability

344, This section is complementary to section 75. Part of section
1 of the Imperial Statute of Frauds Amendment Act, 1828, is directed
to the same problem. Compare, also, section 39 of the Common Law
Proccdure Act, 1899. Again, it seems useful to have a general provision
to meet a situation which would be likely to arise under the Bill.

345. Here again one might apprehend difficult problems arising
between persons having a joint liability where one has the benefit of z
statutory bar and the other or others do not. However, the provision
in the Imperial Act of 1828 does not appear to have caused trouble.

Section 77—Rules of Court

346. This section would enable procedures to be established for
applications to the Court under the Bill. Subsections (2), (3), (4)
are taken in substance from the Law Reform {Miscellaneous Provi-
sions) Act, 1946, s. 4 (2), (3).

PROVISIONS OF THE IMPERIAL AcT or 1939 WITH NO
COUNTERPART IN THE BILL

347. The purpose of paragraphs 348 to 364 below js to specify
the more important provisions of the Imperial Limitation Act, 1939,
which have no counterpart in the Bill which we recommend. The
headings below refer to the section, subsection, etc., of the Imperial
Act of 1939 which is to be discussed and give a brief description of
the subject-matter.

Section 2 (1) proviso—damages for personal injuries

348. This proviso was inserted by the Imperial Law Reform
(Limitation of Actions etc.) Act, 1954, 5. 2 (1). The effect of the
proviso is to reduce from six years to three years the limitation period
for an action for damages for negligence, nuisance, or breach of duty
(statutory, contractual, or otherwise) where the damages claimed con-
sist of or include damages for personal injuries. The proviso is based
on a recommendation in the report of the Committee on the Limitation
of Actions made in 1949 (the Tucker Committee ; Cmd, 7740). The
Imperial Act of 1954 aiso repealed the Imperial Public Authorities
Protection Act, 1893, and other enactments fixing special periods of
limitation,
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349. We are not aware of any reasons for the reduction of the
present period of six years to three years in New South Wales, except
the abvious reason that it would be convenient to those who are likely
to be defendants, or likely to be called upon to indemnify defendants,
in such actions. The question musl remain open for reconsideration
when, as we propose to do, we consider the very large number of enact-
ments fixing special periods of limitation for actions agamst publc
authorities and other persons. At present we do not recommend that
the limitation period of six years for actions for damages for personal
injuries be reduced.

Section 4 (1) proviso—Crown claim to foreshore

350. By this proviso an action by the Crown to recover foreshore
may be brought at any time before the expiration of sixty years from
the date of accrual of the right of action; and where a right of action
to recover land, which has ceased to be foreshore but remains in the
ownership of the Crown, accrued when the land was foreshore, the
action may be brought at any time before the expiration of sixty years
from the date of the accrual of the right of action, or thirty years from
the date when the land ceased to be foreshore, whichever period first
expires. This proviso has no counterpart in the present law of New
South Wales and had none in England. It is not based on any recom-
mendation of the Law Revision Committee in its Fifth Interim Report
made in 1936 (the Wright Committee ; Cmd. 5334). We are not aware
of anything in the circumstances of New South Wales which justifies this
change. We have therefore not put any corresponding provision in the
Bill.

Section 6 (2)—Future estates and interests in land

351. This subsection has its origin in the second limb of section
2 of the Imperial Real Property Limitation Act, 1874, It has no
counterpart in the present law of New South Wales, The effect of it
is that where a person is entitled to a future estate or interest in land
and the person entitled to the preceding estate or interest is not in pos-
session on the date of its determination, the limitation period for the
recovery of the land by virtue of the future estate is twelve years from
the date of accrual of the right of action to recover the land by virtue
of the preceding estate or interest or six years from the date of accrual
of the right of action to recover the land by virtue of the future estate
or interest, whichever period last expires. Cases to which the subsection
would apply would be rare in New South Wales. Since the only effect
of the subsection is to shorten the limitation period by a maximum of
six years, we think that the provision is an unnecessary complication
and we have therefore not put such a provision in the Bill.

Section 6 (3)—Reversion or remainder on estate tail

352. This subsection enacts that subsections (1) and (2) of
section 6 shall not apply to an estate or interest which falls into pos-
session on the determination of an entailed interest and which might
have been barred by the person entitled to the entailed interest. Section
4 (4) of the Bill would, we think, finally abolish estates tail: see para-
graphs 42 to 49 above.

Section 6 (4)—Recovery of land by person taking under an assurance

353. This subsection provides that no person shall bring an action
to recover an estate or interest in land under an assurance taking effect
after the right of action to recover the lund has accrued to the person
by whom the assurance is made or by sotne person through whom he
claims or some person entitled to a preceding estate or interest, unless
the action is brought within the period during which the person by
whom the assurance is made could have brought such an action. The
words about a person entitled to a preceding estate or interest have
reference to scction 6 (2) which, for the reasons given above, we do
not reproduce, The remainder of section 6 (4) says again what has
been said already in section 4 (3}, that the time for bringing an action
to recover land runs from the date on which the right of action accrues
to the plaintiff, or, if it first accrues to some person through whom he
claims, to that person. For these reasons we think it unnecessary to
put in the Bill any counterpart of section 6 (4).
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Section 7 (2)—Preservation of the title of a tenant for life or statutory
owner of settled Iand

354. This subsection has no counterpart in the present law of New
South Wales and had none in England. It deals with cases which may
arise under provisions of the Imperial property legislation of 1925 which
have not been adopted in New South Wales. We do not think that
there is any need for a provision such as section 7 (2) in New South
Wales.

Section 9 (4)—Tenancy provisions not to apply to the Crown

355. This subsection says that subsections (1) and (3) of section
9 are not to apply to a tenancy at will or lease granted by the Crown.
Section 9 (1) has provisions relating to tenancies at will generally
corresponding to those of section 34 of the Bill. Section 9 (3) deals
with the case of rent paid by a tenant to the wrong person and generally
corresponds to section 33 of the Bill. Section 9 (4) thus gives privi-
leges to the Crown but, strangely as it seems to us, does not give a
similar privilege in the case of a periodical tenancy granted by the
Crown. No doubt circumstances in England required the allowance of
these privileges, but we are unaware of any circumstances in New South
Wales which so require. We therefore have not reproduced section
9 (4). :

Section 11—Cure of defective disentailing assurance

356. This section has a counterpart in section 23 of the Imperial
Real Property Limitation Act, 1833, which was superseded in England
by section 6 of the Imperial Real Property Limitation Act, 1874. Hav-
ing regard to the proposed final abolition of estates tail by section 4 (4)
of the Bill (see paragraphs 42 to 49 above) there is no need to have
a provision along these lines in the Bill.

Section 15—Administration to date back to death

357. This section enacts that for the purposes of the provisions
of the Act relating to actions for the recovery of land and advowsons,
an administrator of the estate of a deceased person shall be deemed to
claim as if there had been no interval of time between the death of
the deceased person and the grant of the letters of administration, _There
is a similar provision in section 6 of the Imperial Real Property Limi-
tation Act, 1833, but this is limited to “chattels” of the deceased. Pre-
sumably section 6 of the Act of 1833 is concerned with leasehold land,
which can be spoken of as a chattel interest. We think that section 44
of the Wills, Probate and Administration Act, 1898, covers the ground
and there is no need for such a provision in the Bill,

Section 21—Limitation of actions against public authorities

358. This section fixed a special limitation period of one year for
actions in respect of acts done under statute or any public duty or
authority. Tt was repealed by the Law Reform (Limitation of Actions
etc.) Act, 1954, We propose to deal with the question of special periods
of limitation for actions against public autharities or other persons in
a later report and we therefore make no provision for such matters in
the Bill, except the saving in section 7 {a). ‘

Section 22 (2)—Disability in personal injury cases

359. This subsection provides by paragraph (b) that in the per-
sonal injury cases for which the three-year limitation period applies (see
paragraph 348 above), section 22, which deals with disabilities, is not
to apply unless the plaintiff proves that the person under the disability
was not, at the time when the right of action accrued to him, in the
custody of a parent. This provision is obviously inappropriate in the
case of an adult under mental illness: see Kirby v. Leather ([1965] 2
Q.B. 367, at pp. 383, 385, 386). But we think it inappropriate, also,
in the case of disability by mere infancy. The law puts no duty on a
parent to prosecute claims of this kind on behalf of his child and the
child would have no redress if the parent allowed the claim to become
statute-barred by failure to prosecute it. One can see that in the ordinary
course of events a parent probably would prosecute such a claim but
it is easy to imagine the case, which would not be uncommon, where the
child not only has the misfortunes of being the child of an irresponsible
parent and of suffering personal injuries, but also would have the added
misfortune of his claim to redress becoming statute-barred as a conse-
quence of the irresponsibility of his parent. For these reasons we have
not included in the Bill anything corresponding to section 22 (2) (b)
of the Imperial Act of 1939,
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Section 23 (2)—Acknowledgment of reversion or remainder on estaie
- tail

360. This subsection is ancillary to section 11 (see paragraph 356
above} and, for similar reasons, we make no corresponding provision
in the Bill.

Section 25 (5) proviso, (6) proviso—Acknowledgment and payment
on account of statute-barred debt

361, These provisos specify the persons to be bound by an
acknowledgment or payment on account of a debt after the limnitation
period for an action for its recovery has expired. Under section 54 (1)
of the Bill an acknowledgment or payment after the expiration of the
limitation period would be of no effect. There is therefare no place
in the Bill for provisions corresponding to these provisos,

Section 31 (5)—Reference to a right of action to recover land

362. By this subsection (amongst other things) references in
the Act to a right of action to recover land include, in the case of rent
charges, a right to distrain for arrears of rent, and references to the
bringing of such an action include references to the making of such a
distress, There is no need to say anything in the Bill about distress for
rent because that form of distress was abolished by the Landlord and
Tenant Amendment (Distress Abolition) Act, 1930.

Section 31 (7)-—Meaning of expressions for the purposes of Part II

363. These are interpretative provisions which are not necessary
in a Bill drawn on the scheme on which the Bill which we recommend
is drawn.

General

364. The Imperial Act of 1939 contains provisions relating to
spiritual and eleemosynary corporations sole (section 4 (2)), advow-
sons (section 14), the Duchy of Lancaster and the Duke of Cornwall
(section 30) and tithes (section 31 (5)). There is no place for such
provisions in the law of New South Wales,

65381—10
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133, 134

58, 199

172
171

67

183

173

193

160, 170
67

9, 240
84
228
68

67

229
234, 235, 238
70

280
53

6, 46, 88, 90, 91
60
271

200
72

31, 86, 199, 205,
213-216

194-208

143, 197, 201, 206,
207, 217-220

75, 196, 205,
213-216

209

195, 201, 204,
210-212

201, 202, 205, 208,
21

222-224
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INDEX TO NOTE ON LIMITATION BILL—continued

Mortgagee—and see Morigage
acknowledgment by
action by, for possession

definition

not trustee .
Mortgagor—and see Morrgage

definition

N

Negligence—and see Personal injury cases, Tort ..

Notice to proceed

Payment—see Canﬁrmatian
Penalties
Personal injury cases—
Appropriate advice
Breach of duty .
Compensation to relatwes
Decisiveness .
Discretion
Evidence
knowladge
material facts
mode of trial
ordinary action .
personal injury, definition
prior bar ineffective
procedure on apphcatlon
rctrospectlveness
six~year period retained
surviving action .
trespass to the person .. o
Personal representative, definition
Plaintiff, definition .
Pleading .
Possession, adverse . ..
Principal money, definition
Prisoners .-
Profits & prendre

Quasi contract

Real Property Act—
instrument under
mortgage
possessory title

Recognizance

Rent—and see Income
definition
receipt of
wrongly paid

Rentcharge—
confirmation
definition
dispossession

Repeal—

Tmperial Acts .. ..
New South Wales Acts
Replevin o

21

31, 198, 205,
213-216

72

81

72

4, 119, 246

298

300

303

295, 296, 297
282-287
305

298

294
291-293
301

294

304

288

299

348, 349
302

300

73

74

98, 99
188-192
75

6, 91, 92
67

103, 107, 128

63
63
55
106

76
23
174-176

94
77
94

49
10-33
137
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INDEX TO NOTE ON LIMITATION BILL—continued

Report—

Edmund Davies Report—See Edmund Davies

Committee
matters for further report

Real Property Commissioner’s of
Tucker Report—See Tucker Committee
Wright Report—See Wrtght Committee
Restraint of the person
Root of title ..

Savings—

general
Scire facias ..
Seal, instrument under—and see Deed
Snamen 5 wages ..
Set-off .
Settled land
Severability
Shipping
Silver .
Slander ..
Specialty—and see Deed Enactment
Statute, action on—see Enactment
Statutory duty .
Submission to arbitration, meamug
Surety—see Guarantee
Survival of cause of action on death

Tenancies .
Titles, pretenced
Tort .
Tortfeasors, contnbutlon between
Transition from present law
Trespass .
Trust—and see T}‘usree

beneficiary other than plamuﬂ'

breach of

deﬂmhon

income ..
Trustee—and see Trust

action against

conversion by

definition

mistake by
Tucker Committee

Ultimate bar
Unconscicusness

Waiver of tort -
War .. .
Warlike operauons ..
Wright Committee

‘Writ of execution

Paragraph

53, 169, 333, 349,

358
174

91, 92
9

50, 51
106

113

4

12, 340, 341
184-187
2

129, 130
60

105

102, 113

5, 105
123, 124, 125

29, 39

177-181
57

5, 105
154

32

33, 105

239
237
79, 80, 81
236

37, 225239
225, 227, 230
82

231

348

240, 241
89

128

38,93

93

9, 210, 258,
3?8—-322, 350
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APPENDIX D
COMPARATIVE TABLES
1. Present Law to Bill
2. Bill to Present Law.

3, Imperial Acts to Bill,



1588

1623

1705

1769
1828

1833
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APPENDIX D

Comparative Tables

COMPARATIVE TABLE—PRESENT LAW TO BILL

Bill Section

Common Informers Act, 1588 (31 Eliz. 1,
c. 5)
s. 5 Action on penal statute . .. 18
Limitation Act, 1623 (21 Jac. 1, c. 16)
5. 3 Limitation of actions for

Trespass quare clausum fregit. . .. 14(1)(b)
Trespass and replevin for goods .. 14(1) (b)
Detinue and trover for goods 14 (1) (b), 21
Account (except mercantile accounts) 15
Case .. . . R C O )]
Debt without spemalty .. . 14QQ) @), 20
Debt for rent .. . .. .. 24
Assault etc, .. .- .. .. 14()(b)

5. 7 Disability . 11 (3), 52

Administration of Justice Act 1705 {4 & 5
Anne, c. 3, or 4 Anne, c. 16)
5. 17 Seamens wages .. . . 14D (a) 22(1)
s. 18 Disability .. 11 (3),
Crown Suits Act, 1769 (9 Geo. 3 . 16) 27 () (4)
Statute of Frauds Amendment Act 1828
(9 Geo. 4, c, 14)
s, 1 Ackuow]edgment to be in wrltlng,

joint contracts . 54, 76
s.4 Setoff . 74
Real Property Limitation Act 1833 3 & 4
Wm. 4, c. 27)
s. 1 Interpretation: Land .- . 11D
Rent . . Lo 11D
Claim through
another .. o 11(2) (a)
8.2 Land—pgeneral rule ., . o 27(2), 42
s. 3 Accrual
Limb 1 Claimant in possession ., 28
2 Claim under deceased in
possession .. .. 29
3 claim under grantor in
possession .. 30
4 claim under future estate .. 31
5 claim by forfeiture .. 32(D
s. 4 Forfeiture not enforced o .32
s. 5 Reversioner to have new right .. 31
s. 7 Tenancy at will . 34
Pvo. Mortgagoer or beneﬁcnary not
tenant at will .. . . 3709
s, 8 Periodical tenancy .. .- . 34
5. 9 Rent wrongly paid .. . .. 33
s. 10 Mere entry not possession .. .. 39(a)
s. 11 Mere claim not effective .. .o 39 (b)
s. 12 Possession by co-owner “ .. 38(5)
s. 14 Acknowledgment .. - .. 54
s. 16 Disability . . .. .. 52
s. 17 Ultimate bar .. . .. 51
s. 20 Bar as to future estate .- .. 67
5. 24 Equitable estates . .. 36
5. 25 Accrual—right of beneﬁmary .. 47,48, 49, 50
s. 26 Concealed frand ; 55(1) (3)

Pvo. Protection of bona fide purchaser 55(4)
s. 27 Rules as to acquiescence etc. saved., 9
5. 28 Redemption of mortgage
Limb 1 pgeneral rule .. ..o41
acknowledgment .. . 54
2 more than one mortgagor 54
3 more than one mortgagee 54



Bill Section
1833 Real Property Limitation Act, 1833 (3 & 4,
Wm. 4, ¢. 27)—continued
s. 34 Extinction of title .. 65
s, 40 Money charged on land 17 21;, 42, 43, 52
Legacy . .- 47 (1) (c) (d), 52
Part payment .. 54, 52
Acknowledgment 54, 52
g. 42 Arrears of rent or interest .. 24,43
Pvo. Prior mortgagee in possession .. 43 (1) (&) (i)
1841 Suporeme Court Act, 1841 (5 Vic. No. 9)
8. 3 ‘
Limb 2 Action against personal rep-
resentative
Fvo, é Bill generally
s. 39 Actions for rent etc.—
Rent upon indenture of demise 24
Covenant on debt on bond or specialty 14 (1) (d), 16
Debt on scire facias on recognizance 14 (1) (c)
Debt on award under submission not
by specialty . .. . 20
Money levied under fieri facias 14 (1) (a)
Penalties damages or sums given to
the grieved .. .. 18
Pvo. .. .. 7 (@)
s. 40
Limb 1 Disability of plaintiff 52
s. 41 Acknowledgment and part payment 54
1862 Trust Property Act of 1862 (26 Vic. No. 12)
8. §4 Action by mortgagee of land . 5403
s. 36
Limb 1 Claim under intestacy 47 (1) (¢) (d), 52
2 Acknowledgment and part
payment .. .. -
1897 Compensation to Relatives Act of 1897
(No. 31)
s. 5 Action under Act .. 19
8. 6¢ (2) Death of wrongdoer 14 (1)
1925 Trustee Act, 1925 (No. 14)
8. 69 Action against trustee . .. 47,48,49, 50
1940 Trustee and Wills (Emergency Provisions)
Act, 1940 (No. 32)
s. 12 Extension of limitation periods 52
1944 Law Reform (Miscellaneous Provisions)
Act, 1944 (No. 28)
s, 2 (3) Action against deceased’s estate .. Bill generally
COMPARATIVE TABLE—BILL TO PRESENT LAW
Bill Section  Subject matter Present law
7 Other limitations
(a) 1841, s. 39 pvo.
9 Acquiescence efc. 1833, 5. 27
11 Interpretation
; 1833,s. 1
(a) 1833,s. 1
1623,8. 7
(3 1705, s. 18
14 General
(m
{a) 1623,s5. 3
1705, s. 17
1841, s. 39
b) 1623, 5.3
(c) 1841, s. 39
(d) 1841, 5. 39

153
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APPENDIX D—-continued

Bill to present law—continued

Bill Section Subject matter

15
16
17 (1
18

19
20

21
22

0y
24

27

28

29
30

31
32
(1)
@
33
34

36
37
@
38
®
39
41
42
43
0

47
48
49
47" (1)

51
52

54

3
(1
)

55

65
67
74
76

Account

Deed

Judgment ..
Penalty and forfeiture

Compensation to relatives ..
Arbitral award

Successive wrongs to goods. .
Shipping

Arrears of income

General

Accrual—dispossession or discontin-
uance .
Accrual—deceased in possesswn

Accrual—grantor in possession

Accrual—future interest ..
Forfeiture and breach of condltlon

Rent wrongly paid
Tenancies

Equitable interests
Settled land

Adverse possession

Formal entry and claim
(a)
(b)
Redemption ..
Action for pnnclpal possesslou or
foreclosure ..
Action for interest

(a)

(iif)

Breach of trust

Settlements and estates

(©), (d)
Ultimate bar

Disability

Confirmation

Fraud

Property .
Future mterest in Iaud

Set-off etc.
Joint liability

Present law

1623,5. 3
1841, s. 39
1833, s. 40
1588, 5. 5
1841, s, 39
1897, 5. 5
1623, 5. 3
1841, s. 39
1623, 5. 3

1705, 5. 17
1623, 5. 3

1833, s, 42
1841, s, 39

1769
1833, 5,2
1769
1769

1833, s.
1833, s.

1833, s.
1833, s.

1833, s,
1833, s.
1833, s.

1833, s5. 7, 8
1833, 5. 24

1833, s. 7 pvo.
1833, 5. 12
1833, 5. 10
1833, 5. 11
1833, 5. 28

1833, ss. 2, 40
1833, 5. 42

O w W W W

© 1833, 5. 42 pvo.

1833, 8. 25
1925, s. 69

1833, s, 40
1862, s, 36
1833, 5. 17
1623,5. 7
1705, s. 18
1833, ss. 16, 40
1841, s. 40
1862, s, 36
1828,s. 1

1833, ss. 14, 28, 40
1841, s. 41
1862, s, 36
1862, s. 24

1833, 5. 26
1833, 5. 26
1833, 5. 26 pvo.
1833, 5. 34
1833, . 20

1828, 5. 4
1828, 8. 1
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APPENDIX D—continued
COMPARATIVE TABLE—IMPERIAL ACTS TO BILL

Limitation Act, 1939 2 & 3 Geo. 6, c. 21)

Part \—Periods of Limitation for Different Classes
of Action

s. 1

Part I to be subject to provisions of
Part II relating to disability, acknow-
ledgment, fraud, etc. ..
Actions of contract and tort and certain
other actions.
Limitation of actions of contract and
tort, and certain other actions
(0

2)
&)

)
&)

(6)
™

Limitation in case of successive con-

versions and extinction of title of

owner of converted goods
(1)
2
Actions to recover land, advowsons and
rent
Limitation of actions to recover land

(1)
E))
Pvo. .. .. . . ..
Accrual of right of action in case of
present interests in land
m

(2)
3 , o
Accrual of right of action in case of
) future interests
(1

&)
Provisions in case of settled land and
M land held on trust
1

@
4
Accrual of right of action in case of for-
feiture or breach of condition
Pvo. .. .

Accrual of right of action in case of
certain tenancies

Pvo.
@ _ .
Right of action not to accrue or
continue unless there is adverse

possession
10))
(2)
3
(a)
b

Limitation of re&émpﬁon actioils

Bill Section

12

14 (1) (a), (b)
14 (1) ()
20

14 (1) (d}, 20

15

16, 20

13

17 (1), 24
18 (1)

18 (2)

22

23

21
65 (1)

27 (1)
27 (2)
27(3), @

28
29
30

31
67

36 (1), (2
65 1% @
37(1)

37(2), 3)

32(1)
32 (2)

34
34

34 (2) ()
33

38 (lg. @ (@)
B3

38 (4) (b)

3B @) ()
41
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APPENDIX D—continued

Limitation Act, 1939 (2 & 3 Geo. 6, ¢. 21)—continued

8. 13 No right of action to be preserved by
formal entry or continual claim
Extinction of title after expiration of
period . . .. .
Limitation of actions to recover rent
or dower . .. .
Actions to recover money secured by a
mortgage or charge or to recover proceeds
of the sale of land o
Limitation of actions to recover money
secured by a mortgage or charge or
;:o' recover proceeds of the sale of
and

5. 16

Actions in respect of trust property or the
personal estate of deceased persons
Limitations of actions in respect of trust

) property

(a)
(b)
@
Pvo.
) R . -
5. 20 Limitation of actions claiming personal
estate of a deceased person ., .

5. 19

Part II—Extension of limitation periods in case of
disability, acknowledgment, part payment,
Jfraud, and mistake

Disability

8. 22 Extension of limitation period in case

of disability

0]

Pvo. (v} ..
(e) .. . .. .
Acknowledgment and part payment
Fresh accrual of action on acknow-
ledgment or part payment

(b)

s. 23
1

3
@
Pvo. . .. .. . .
Formal provisions as to acknowledg-
ments and part payments

Effect of acknowledgment or part
payment on persons other than the
maker or recipient

5. 25

Bill Section

39
65(1)
24

42
42
42 (1)
42 (1) {c
11 (2} (d)
43

43 (1) (b)
43 (1) (b)
46

47 (1)
47(1) (a)
47.(1) (b), (©)
48

49
50 (5)

24, 47 (1) (0, (d)

52(1)
47(1) (c), (d)
52 (3)

54(1), )

54 (3)

41 (b)

54 (1), (2

54 (2) (b); ()

54 4)
10) @

54 (7)
54 (7)
54 (6)
54 (5)
54 (6)
54 (6)
54 (6)
111)
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APPENDIX D—continued

Limitation Act, 1939 (2 & 3 Geo. 6, c. 21)—continued
Fraud and mistake

5. 26

(a)

Postponement of limitation period in

case of fraud or mistake

(b)
(©)

Pvo. (i)

(i)

Part 1IJ—General

s. 27

5. 31

)
@
(1)

@

(4)
(6)

Application of Act and other limitation
enactments to arbitrations

Provisions as to set-off or counterclaim

Acquiescence .. .. . ..

Application to the Crown and Duke
of Cornwall

Pvo.
Interpretation

Action

Land .. .
Personal injuries
Rent .
Rentcharge
Settled land
Ship .
Trust, truste

(a)
(b

Saving for other limitation enactments

Provisions as to actions already barred
and pending actions

(2)

(b)

Limitation Act, 1963 (c. 47)

Part [—Amendment of Law of England and Wales

8. 1

Extension of time-limit for certain
actions .. .. -

Application for leave of court

Application of ss. 1 and 2 to actions
after death of injured person

Time-limit for claiming contribution
between tortfeasors

Transitional provisions
Interpretation of Part I

Bill Section

11 (2) (),
3541), (3)
35 (1), 3)
56 (1)
55 (4)
56 (3)

70 (1)
7

72 (1)
72 2)
73

68 (1)
68 (1)
74

9

10 (1)
10 (3)
104

11 (1)

11 (1)

11 ()

11 (1)

11 (1)

11 (1)

37 (4)

11 (1)

11 ()

11 (3)

11 (3)

11 (3)

11 (2) (a)
11 (4) (a), (b)
7 (a), (b)

6 (b)
6 (a)

58 (1), (2
59 (1), (2),
60 (1), (2)
58 (1), (2),
59 (13, @),
60 (1), (2)

59 (1), (2),
60 (1), (2)

26 (1)
26 (2)
58 (3), 59 (4)

57 (1) (b)
57T(1) ()
ST (1) (e
57 (1) (d)
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