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SUMMARY ’

Paragraphs 1-7. The Law Reform Commission of New South

Wales is completing a reference made to it concerning

statute law revision. Because many old laws are in force

as Acts of the United Kingdom Parliament, the State legislature
cannot amend, repeal or re-enact them without authority from

that Parliament.

While a request to that end is before the
United Kingdom Parliament, it would be opportune to invite
that body to confer on the State the principal powers granted
to British Dominions under the Statute of ./estminster 1931
mentioned in Part II below. It is also opportune to reconsider
provisions for the reservation of State Bills and the dis-

allowance of State Acts.

Other States may find these proposals of
interest and may wish to be associated in a joint approach
to the United Kingdom Parliament so that they may, in effect, .

become mgsters of their own statute books.

Paragraphs 8~55. Part I Historical Introduction

In 1686 the Imperial Government began a
policy of consulting the self-yoverning colonies on mattere
of interest throughout the Empire. Vhen the Australian
Colonies becamé States at Federation, they allowed themselves,
partly by misjudgement, partly by apathy, and partly by
historical accident, to be excluded from the Colonial Conferences

and to logse their direct participation in imperial affairs,

When, in 1926, British constitutional

relationships came to be re-examined and re-defined, the

Commonwealth Government spcke for Australia without reference
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to the States. The consequential Statute of Westminster
was passed in 1931 to confer virtuel autonomy on the Britiseh
Dominions in place of o0ld conventional understandings. The
Australian States were not brought within the Statute and
were not directly consulted about it. They lacked the
foresight of the Canadian Provinces which secured to them-

selves the principal benefits of the Statute.

The Commonwealth of Australia (a "dominion")
adopted the Statute of Westminster in 1942; to operate
retrospectively from 3 September 1939, Only in the inter-
vening years after 1931 did some of the States realize that
they had been left in an inferior position, but their attempts
to protect themselves came too late. In several cases
the States had failed to act despite recommendations by Crown
law, and other, advisers that they should obtain the applic-
ation to their legislatures of the Statute of Westminster.
While the Commonwealth Government enjoyed complete autonomy
under- the Statute; the States remained; and still theoretically

remain, "in a legal status of dependent colonialism".

Paragraphs 56-147. Part IT Sections 2 to 6 of the

Statute of Jestminster

Sections 2 to 4 inclusive are those of
greatest consequence. Seclion 5 relates to the lierchant
Shipping Act 1894 (Imperial) - a subject vhich should be,
and is being, dealt with independently. Section 6 relates to
colonial courts of admiralty. It has been judicially held

that, beccuse of tue vwording used in section 6, it already

applies to the Australian States.

Paragrephs 62-104. A. Section 2 of the Statute of Viestminster
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This section, so far as the Dominions
were concerned, put an end to the doctrine of frepugnancy! -
némely, that laws of Dominions, being répugnant to the law
of England, were "void and inoperative". That doctrine was
written into the Colonial Laws Validity Act 1865, which
continues to bind the Australian States.

The 'repugnancy' concept was suited to
the British Empire of a century ago, when communications were
poor, and all substantial legislative matters were virtually
controlled and supervised by the policy of the Colonial
Office. Although the effect of 'repugnancy' has been somewhat
softened by the course of judicial pronouncements, it remains

as a potential danger to State laws, and is anachronistic.

While recommending that at least so much
of the Colonial Laws Validity Act as continues the doctrine
of repugnancy be repealed, the Commission points out that two
sections of that Act (1 and 5) enable State constitutions to
be made "rigid" in certain respocts. One example is section
TA of the New South Wales Constitution Act, 1902, which
directs a procedure to be followed on any attempted abolition
of the Legislative Council. That section, being "rigid",
cannot be eimply repealed by Parliament. Certain other pro-
cedures must be observed to secure any such repeal. To
preserve the constitutional powers flowing from sections 1 and
5 of the Colonial Laws Validity Act it would be necessary to
ensure the continued operation of those sections or the enact-

ment of something else in their place.

Section 2 of the Statute of Vestminster is
of particular relevance in that it confers a power of repeal or

amendment of Imperial Acts, which is needed for the purposes
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of stetute law revision.

Paragraphs 105~133. B. Section 3 of the Statute of Westminster

This section confers on the Dominions "full
power to make laws having extra-territorial operation". Over
many years it has been made clear by decisions of the courts,
that the States have such power in respect of laws made for

their "peace, order and good government',

Extra-territorial legislation is not law-
making for other countries, but legislation whic¢h makes
relevant to a State or country, facts and events occurring
outside its boundaries. Power to legislate in that fashion
is a characteristic of a fully sovereign, independent state,
Such power has been specifically conferred on most British

countries obtaining independence since the second World War.

The informal powers which the Australian
States have in this respect should be rendered formal by

statutory grant.

Paragraphs 134-143. C. Section 4 of the statute of Westminster

Section 4 curtails legislation by the United

Kingdom Parliament for Dominions, unless the Dominion concerned
has "requested and consented"™ to the enactment of it. This
gection confirmed a convention existing between the Imperial
Government and the Dominions, whiéh 8till applies to the
States. It would be tidier for the States substantially to
adopt section 4. That action would also close State statute
books to United Kingdom laws which could be made to apply by
what is constitutionally called the "paramount force® of the

Parliament at Westminster.
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P hs 148-200., ZPart IIT Proposal for United
» Kingdom Legislation

These paragraphs set out the Commission's
proposals, first by way of commentary and, secondly, as a‘
draft Bill for an Act of the United Kingdom Parliament. The
Bill is used merely as a convenient expression of the
principles involved: its form will be subject to review by

Parliamentary Counsel.

Section 1 of the draft applies to New
South Wales the laws of England concerning succession to the
throne and regency. At present these matters are covered by
convention which, under the federal system of government, is

imprecise and potentially confusing.

Sections 2, 3 and 5 apply to the State the
substance of sections 2, 3 and 4 of the Statute of Westminster,
These are the provisions affecting repugnancy, extra-terri-
toriality, curtailment of United Kingdom legislation for the
State unless by request, and the vesting of power in the State

to repeal or amend existing or future "Imperial" Acts.

Section 4 re-enacts thc material portions
of sections 1 and 5 of the Colonial Laws Validity Act 1865

referred to in Part IIA above,

Section 6 declares the Commonvealth of
Australia Constitution Act (1900) and the Commonwecalth
Constitution, the Statute of Westminster 1931, and the
proposed new Act, to be "dominant laws" which will remain

in force overriding any inconsistent laws of the State,
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Sections 7 and 8 deal with anomalies and
anachronisms concerning the old colonial practice of reserving
specific Bills for signification of the Sovereign's pleasure,
The Governor would retain a discretion to reserve, but would

in no case be obliged to do so.

Section 9 is intended to prevent the dis-
allowance by the Sovereign of State Acts when assented to by
the Governor. The power of disallowance has long since

fallen into desuetude.

Section 11 proposes certain consequential
repeals of "Imperial" Acts. The remaining sections are

formal.

The draft Bill has been framed only with
the needs of New South Wales in mind., It could be readily
adepted or duplicated for the purposes of any other State
desiring to obtain a similar relationship with the United

Kingdom Parliament.

P
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¥, On 11 March 1966 this Commission received from the

ﬁbnourable the Attorney Genefal s number of references,

including the following:
4, To review all Imperial Acts in force in this
State (as a first step towards general Statute
Law Revision) and so far as practicable, the
preparation of legislation to repeal them as
Imperial Acts and re-enact such part of them as
should remain part of the law of New South Wales,
5. TFollowing the complete réview of the Imperial
Acts in force in this State to consider and review
all local Acts with a view to their re-enactment
where necessary in modern form, retaining the
existing spirit and intendment of such Acts, but
the Commission to be free to make specific inguiry
of the Attorney-General on any aspects arising in
the course of its review for determination of

policy.

2, Reports on these subjects (L.R.C. 4 and L.R.C. 10)
were made in 1967 and 1970 respectively. In particular,
L.R.C. 4 dealt with those Imperial Acts which were regarded
as being capable of local repeal or re-enactment. A draft
Bill submitted with the Report set aside certain Imperial
statutes for preservation wholly or in part (Second Schedule).
Other such statutes were regarded as incapable of local repeal
(Third Schedule). All residual Imperial Acts in force in New
South Wales by virtue of reception under the Australian Couris
Act 1828l were recoﬁmended for repeal. The consequential
Imperial Acts Application Act, 1969, of this State, implemented
all material proposals in the draft Bill,

3. The passing of that Act does not fully dispose of
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this Commission's reference under number 4, gquoted in para-
graph 1 above. To completé it, a re-examination has been
made of the Imperial statutes cited in the Second and Third
Schedules of the Imperial Acts Application Act, together with
a review of all Imperial statutes passed since the commence-
ment of the Australian Courts Act which have continuing effect
in New South Wales. They are the statutes more precisely
identified in L.R.C. 4 as being "in force here by express
words or necessary intendment and by virtue of the paramount

legislative force of the Imperial Parliament®,

4. This examination and review have opened up a number
of fundamental questions as to the legislative relationships
between the Australian States and, respectively, the
Commonwealth and the Parliament of the United Kingdom. Those
questions must be taken into account in order to achieve the
object contemplated in the existing reference of securinggenural
statute law revision. In theory and, to some extent, in
practice the State Parliament is not, for historical reasons,
the exclusive master of its own statute book. Until it

becomes so, statute law revision in any complete sense musti

be, at best, imperfect.

5. Our preliminary research into the subject involved,
inter alia, an analysis of the position of the Australian
States under the Statute of Westminster 193].2 It was agreed,
at first informally, that this Commission might prepare a
paper for consideration by the Standing Committee of Common-
wealth and State Attorneys-General with a view to securing
uniformity of action by the States. That objective is
desirable, apart from what advantages may be seen in uniformity
itself, as intervention by the United Kingdom Parliament will

be essential for the proposed course of statute law revision,
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A single Imperial Act, or a set of substantially similar Acts,
covering the requirements of all the Australian States in
this and related constitutional connexions, would probably be
more convenient to the Parliament at Westminster and to the
Australian legislatures, We note that the Attorney General
formally confirmed our authority to proceed with this
investigation and working paper in his letter of 12 November

1971 to this Commission.

6. We submit the results of our work in three parts,

the scope of which, in summary, is:

Part I Historical Introduction

(The exclusion of the Australian States from Colonial
Conferences; the circumstances preceding and surrounding the
Statute of Westminster 1931; its adoption by the Australian
Commonwealth, but not by the States.,)

Part IT Sections 2 to 6 of the Statute of Westminster

(An assessment of their relevance to the Australian States
with observations on the desirability of their adoption or

otherwise for the purposes of the States.)

Part IITI Proposal for United Kingdom Legislation
(A draft Bill with commentary, dealing chiefly with the posi-

tion of New South Wales but capable of being applied to all
States. The Bill contemplates the adoption by the State of
part of the Statute of Westminster, and includes provisions
in aid of statute law revision and to resolve some related

constitutional anomalies,)

7. Our researches have been greatly assisted by the
kind co-operation of the Honourable E. M, Bingham, M.H.A.,'

Attorney-General of Tasmania, J.C. Finemore, Esq., Q.C.,

U
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Chief Parliamentary Counsel of Victoria, (who made available
to us relevant government recor_ds), and the Librarians ahd
staffs of the National Library of Australia, the New

South Weles Parliamentary Library, the Supreme Court Library
and the Attorney General's ILibrary, Sydney.
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I HISTORICAL INTRODUCTION

8. The present legislative relationship between the
United Kingdom and the Australian States can only be under-
stood in terms of history. The former Colonies of Australia
acquired self-government at various times between 1850 and
1890, With the passing in 1900 of the Commonwealth of
Australia Constitution Act,3 they became States in a
federation., The new Commonwealth Parliament was invested
with specific legislative powers, the States retained the

residue.

9. Commonwealth and States remained subject to long
standing limitations on their autonomy until the passing of
the Statute of Westminster 1931 which, on its adoption by

the Commonwealth and so far as the Commonwealth was concerned,
virtually ended its legislative subordination to the Imperial
Parliament. But the Australian States were not brought under
the terms of the Statute and still remain outside them,

Again, the reasons for the States' exclusion from an essentially
beneficial measure can only be understood by reference to
history. It is therefore desirable to make a review of the
position of the States from 1886 to 1942 before analysing the
effects of the Statute of Westminster upon them.

Colonial Conferences: The Decline and Fall of Austiralian

State Representation.
10, In November 1886 Edward Stanhope, Secretary of

State for the Colonies, addressed a circular despatch to
the Governors of all British Colonies under Responsible
Government.# In furtherance of imperial policy the Queen

had been "advised to summon a Conference, to meet in London

in the early part of next year, at which representatives
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of the principal Colonial Governments will be invited, to
attend for the discussion of those questions which appear
more particularly to demand attention at the present time".5
The Conference was to be "purely consultative" so that it

was not material that the Colonies have equal or proportional

representation.

11. Thus, in April 1887, the first Colonial Conference
was held, All of the Australian Colonies were represented,

in some cases by men to make their mark in Australian
Federation - Deakin for Victoria, Griffith for Queensland and
Forrest for .estern Australis. New South Wales was represented
by its Agent General, Sir Saul Semucl, a former Premier, Sir
Patrick Jennings, and a former Attorney General, Robert Wisdom.
The representatives were received somewhat patronizingly and

it was plezin that no substantial issues would be considered,
"Apart from the fact that the Colonies found that their opinions
in matters of trade and communication were of some imnortance,
the first Colonial Confercnce had very little effect on the

constitutional status of the celf-governing Colonics".6

12. It was, however, a start, and agreement was reached
that such meetings should be held on a repular and more
representative basis. S0, at the following Conference h:ld
betvieen the Secretary of State for the Colonies and the Prime
liinisters of the self-governing Colonies in June and July,
1897, all the Australian Ircniers attended.7 Their Govern-
ments (excepting that of ues%ern Australia) had likewise

been represented at the Ottawa Conference of 1894, directed
principally to a discussion of matters relating to the

proposed Pacific cable.
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13. At the next Conference, in 1902, the Australian
States virtually lost their representation by their own
short-sightedness and, coincidentally, by the unusual manner
in which the meeting was convened. The States were not invited
to be present, it being taken for granted by the Colonial
Office that they had lost their places at the Conference
because of Australian federation. Joseph Chamberlain, the
Secretary of State, in addressing delegates who were present,
dismissed the Australian position in these terms:
The main changes in our Conference result from
political vicissitudes, and, above all, from the
very welcome FPederation of the Australian
Commonwealth. But although we are lessened in
number from that change in composition, I believe
that we are all animated by the same spirit, that
we all have the same paramount object at heart,
namely, if we possibly can, to draw closer the

bonds which unite us.9

14, The Conference had been convened to coincide with
the preseﬁce in London of leading colonial figures attending
the coronation of Edward VII, The Australian States seemed
less concerned about their exclusion from the Conference than
they were about a supposed slight to their dignity because
their Premieps' invitations to the coronation had been
conveyed through the Governor-General of the Commonwealth.
According to Professor Keith, this "most improper step"
resulted in "the dignified and proper refusal of the Premiers
to attend“.lo' However, the States salved the Premiers' pride
at heavy cost, for their unprotesting absence from the
Conference became a powerful precedent. Never again would

the voice of the Australian States be heard directly in the
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counsels of Empire.

15. At the Australian Premiers' Conference held in
Sydney in 1903,11 State representation for imperial purposes

was not canvassed, but the preservation of State rights, as

12

agitated in the Vondel case, occupied some attention., The

imperial view of the predominance of the Commonwealth
Government in speaking for the Australian people had not been
disguised by Chamberlain in a despatch of 25 November 1902 to
the Lieutenant-Governor of South Australia, concerning the
Yondel incident: v
The aim and object of the Commonwealth of Australia
Constitution Act was not to create merely a new
administrative and legislative machinery for the
8ix States united in the Commonwealth, but to merge
the six States into one united PFederal State or
Commonwealth, furnished with the powers essential
to its existence as such, Before the Act came
into force, each of the separate States - subject,
of course, to the ultimate authority of the
Imperial Parliament - enjoyed practically all the
powers and all the responsibilities of separate
nations. By the Act a new State or nation was
created, armed with paramount powers, not only to
settle the more important internal affairs relating
to the common interests of the united peoples, but
also to deal with all political matters arising
between them and any other part of the Empire or
(through His Majesty's Government) with any foreign
power ... On /the proclamation of the Constitution
Act/ Australia became one single entity, and no
longexr six separate States, in the family of

nations under the British Crown, and the external
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responsibility of Australia (except in regard to
matters in respect to which a later date was fixed
by the Oonstitution) vested immediately in the
Commonwealth, which was armed with the paramount
power necessary to discharge it ... The Oonsti-
tution has in fact placed the Commonwealth as an
intermediary between the Imperial Government and

the States in regard to the matters assigned to
14,13

16. The South Australian Government vigorously contested
that interpretation in a despatch of 15 February 1903,14 and
declined to acknowledge the Federal Government as an intermed-
iary for future purposes. In that view the State Premiers at
the 1903 Conference unanimously concurred. The Premier of
South Australia there remarked that "it is quite obvious to

me that the Imperial Government are saturated with the
Canadian practice, and their only desire is to save themselves
as much as possible, and they want the Federal Government to
be the medium between the various States and themselves; but
however convenient that may be for them, we think we have our
rights".l5 Those rights were maintained in this connexion
but, for the purpose of representation at the imperial level,

they had gone forever,

Attempts to Secure State Recognition
17. In 1906 the State Governments, belatedly sensing

their disadvantage, took concerted action in the hope of
securing representation at the Colonial Conference to be held
in the following year. J.H. Carruthers, Premier of New South
Wales, in a Minute to the Governor of 1 June 1906, pointed

out that:



25
A contemplation of the respective Constitutions
of the State and the Commonwealth will serve to
show that a very considerable proportion of the
subjects which will be discussed at a Conference
of representatives of the Colonies are matters of
either exclusive or predominating control by the
States... The representative of the Governmment
of the Commonwealth at such a Conference ...
woﬁld only be entitled to voice the views of
the Federation in regard to those matters upon
which the Pederal Government exercises exclusive
control, and there is grave objection to
permitting any such representative to assume to
represent those interests which are peculiarly the

concern of the State Government.16

18. The Governor transmitted those views to the Secretary
of State for the Colonies, while the Premier circulated them
to his colleagues of the other State Governments, Between 16
June and 30 July separate approaches in support of New South
Wales were made to the Secretary of State by the Governments
of Victoria, Queensland, Tasmania and Western Australia., The
despatches by the several Governors were formal, excepting
that of 16 July 1906 by Sir GeraldStrickland, Governor of
Tasmania, While waiving any claim for his State to be accorded
any voting rights at the proposed Conference, he made a
significant appraisal of the political and constitutional
problems at stake:
From an Tmperial point of view, it appears that this
request deserves to be welcomed as a spontaneous
expression of the anxiety of the State Governments

to co~operate in drawing the Empire more closely

~
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together. The decisions of the representatives
assembled in conference may afterwards require
application through channels commanding the
cordial acquiescence of other Colonial statesmen
representing the average frame of mind in
Australia. This subsequent acquiescence of
leaders of thought not present at the Conference
will not be so easily obtained, if Australia is
only represented by Mr. Deakin or by Mr. Reid.
These leaders are commonly believed to represent
extremely opposed views on crucial questions -
8.&, Protection and Free Trade - on which
Australia is so divided that its voiece at the
Colonial Conference should not depend on the
chance of which leader happens to be in power,
especially as the same Parliament has been 1léd by
both in turn.

From a constitutional point of view, the claim
of the State Premier is very strong. Australians,
when entering on the Commonwealth, had the
Canadian Constitution before them; nevertheless
they deliberately decided to maintain a more direct
connection between the Crown and each State, and
to continue the individual existence of six self-
governing communities,

Theée self-governing Colonies did not receive
a delegation of their powers of legislation and
administration from the central authority but they
themselves, on entering the Commonwealth delegated
clearly defined and strictly limited functions to
the Federal Government.

A strong and combined determination has been

evinced of late, on the part of the self-governing
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States, not to transfer to the Commonwealth any
more of their rights and duties, even indirectly
and the Tasmanisn Government is determined to
promptly oppose any step tending to detract from
State rights.

The States still have undoubted control of by
far the larger share of the functions of
Australian administration, from the point of view
of the development of the country and the material
and personal interests of the people. The group
of functions delegated to the Commonwealth has a
comprehensive aspect, but its connection with the
everyday life of the majority of Australians is,
in times of peace and of normal colonial develop-
ment, comparatively remote, side by side with the
direct bearing of State administration on the
fortunes and aspirations of individuals,

From a State point of view, a refusal of the
representation at the Colonial Conference of 1907
would embitter the aversion to federation, and
give some strength to a feeling that the Imperial
authorities are disposed to expand the prerogatives
of the Commonwealth Executive in a manner that the
self-governing Colonies did not stipulate for when

they joined the Australian Federation..'

19. To all State representations the Secretary of State
returned the same unaccommodating reply, The Conference would
be constituted like its predecessor and would itself decide
any changes in its composition. Invitations would not be
extended to the States. Premier Carruthers expressed disa-
ppointment and protest, in which he said that he spoke on

behalf of all States. He complained that the States, solely
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represented by the Prime Minister, Alfred Deakin, would not
"have their voice constitutionally or authoritatively
expressed upon many of the subjects which will find a place
upon the agenda paper". He also denied the propriety of
State representation being determined by eny Conference at
which State attitudes could not be separately propounded.18

20, The Government of Tasmania independently confirmed
its protest, and the Government of South Australis added 1its
representations in sympathy with the other States.l9 The
principal submission by South Australia, a memorandum of

12 December 1906, made up in detailed and analytical argument
what it lost by dilatoriness. So persuasive was it that Lord
Elgin, though adhering to his decision not to invite State
attendance, felt constrained to send a long explanatory
despatch in reply - a marked contrast to his previous
perfunctory refuaals.zo While admitting the Imperial
Government's "deep regret" at apparently having given
unwitting, but legitimate, cause for dissatisfaction amongst
State Ministers, he emphasized that there had been 1o earlier
agitation of State grievances concerning the composition of
the 1902 Conference, In effect, the States were regarded as
having slept on any rights they may have had. There was no
proper analogy, he said, between the Australian States, which
had surrendered some of their powers, and Natal and Newfound-
land, which had not, In the Imperial view, the Commonwealth
and the States "both alike represent the people of Australia,
but for different purposes®., The deciding factor was that
"the great majority of the subjects, and those the mosi
important ones, to be discussed at the Conference are matters
which are now in effect the business of the Commonwealth

alone; and even in the case of the very few of these subjects
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which may be regarded, in whole or in part, as still the
business of the States, the Commonwealth possesses or may
acquire paramount power", Overall, the Imperial Government
could find no alternative without "disregarding the scheme
of Commonwealth legislation, or the fundamental principles

on which the idea of the Colonial Conference is based“.21

21. That was practically the end of the matter. The
presence of the States at Conferences would have been
embarrassing as, at the urging of Canada, Dominion Ministers
were permitted to attend, if required to support their Prime
Ministers.22 In the result the gatherings even of those
representatives became inconveniently large, as witnessed by
the outspokenness of Sir William Lyne, Australian Treasurer,
who had been given a back seat, could not hear, nor confer
with his Prime Minister, and felt that, if his function was
merely to sit and listen, he "might as well be somewhere

else".23

22, The poorly reasoned and authoritarian refusals of
the Colonial Office to accede to State requests contrasted
with two very closely argued, lengthy, and telling memoranda
by Deakin. In the first, of 31 October 1906, he strongly
resisted the claims of the States. Their internal concerns
could, he asserted, be canvassed directly with the Imperiall
Government through their Agents General,
But the Imperial Council /Colonial Conference/ is
to deal with matters of wider range, and it is
difficult, if not impossible, to conceive cases
in which uniform action on its part would be
necessary or desirable with respect to subjects

over which the States have exclusive control, In
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rﬁct the principal object of the creation of the
Commonwealth was to transfer to its jurisdiction
all subjects in respect of which the Austialian
Colonies hﬁd interests in common, and regarding
which uniform action was possible. One of the
leading ideas was that, as regards other parts of
the Empire and foreign countries, Australia should
be regarded as a single entity. To approve of the
participation of the States in a Conference whose
work must consist in the discussion of topics with
an external bearing would be to admit that the
existence of the Commonwealth was altogether
unnecessary, and that the Constitution has merely
ad&ed a seventh Government to those already
existing; leaving the States the full jurisdiction
outeide Australia, whatever it was, which they had
before its institution.24
He discerned no popular Australian feeling in support of the
views of the Premiers., The agitation, he maintained, was a
personal.one by certain State politicians resentful of the
limitation of their former powers.

23, The South Australien submissions of 12 December

1906 drew from Deakin a further powerful replication ten

days later.‘ In it he rejected State views as to Commonwealth
legislativé incapacity. Many federal powers of law-making had
theﬁ not &et been exercised, but that did not restrictnor
diminish the availability of those powers, On all major
matters of national importance the Commonwealth exercised
control, or had authority to exercise it, and was the only
legislature to speak on the nation's behalf, Through it the

people of the States were represented on all issues of common
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national concern. If there were separate representation of
Australiaen States at Colonial Conferences then Australia
could no longer speak with one voice; the views of the States
_ would be disunited on many topics and, consequently, the
Commonwealth's real representation would be destroyed. Most
of the matters for discussion were of a kind over which the
States had no power and it would be unreasonable that their
voices should be heard as mere expressions of opinion when
they had no executive power to carry Conference resolutions
into effect. Such a practice would render "practically

abortive" the whole purpose of such ('}on:l:‘erences.z5

24, There was a further, and greater, local issue., The

relationship between the Commonwealth and the States must be

firmly understood if Federation were to succeed:
If /The State arguments/ were accepted it would
appear that the federation of Australia was a
mere departmental arrangement for the purpose of
placing under one control the management of three
important departments which affect the internal
intercourse, iatercommunication and the general
defence of Australia. But that view is altogethér
impossible of acceptance, Federation did much
more than merely establish a central administrative
body. It created an entirely new Government
provided with legislative and judicial as well as
executive powers. T