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NSW Law Reform Commission review of Serious Road Crime

Youth Justice NSW notes that the NSW Law Reform Commission has received a
reference from the Attorney-General to consider whether existing provisions of the
Crimes Act 1900 (NSW) dealing with serious road and dangerous driving offences
remain fit for purpose, including with respect to the maximum sentences and
sentencing principles, whilst also considering the experiences of victims and their
families (Tab A).

In reviewing the legislation relating to serious road crime, Youth Justice NSW asks
that the Law Reform Commission consider the potential impact of legislative reform
particularly on children and young people.

The Data

Review of Youth Justice NSW’s last five years of data relating to admissions into
custody of young people aged 10-17 years indicates:

e Anincrease in the numbers of admissions to custody for serious road crimes
from 2018-2022 being from 121 in 2018 to 215 in 2022.

e Aboriginal young people have made up more than half of the admissions for
serious crimes most years over the last five-year period. For example, in 2018
young Aboriginal people made up 63% of admissions. In 2021 and 2022
young Aboriginal people made up 60% and 61% of the admissions
respectively.

e The overwhelming majority of the admissions for serious road crimes were for
dangerous or negligent operation (driving) of a vehicle — for example, in 2022
there were 215 admissions into custody for a serious road crime with 213
admissions for dangerous or negligent operation of a vehicle.

Bureau of Crime Statistics and Research (BOCSAR) data indicates:

e Driving offences are the fourth most common offence for young people
proceeded against by the police over a ten-year period

e The rate of (all types of) proceedings against young people over a ten-year
period is highest in regional and remote parts of NSW (see:
https://www.bocsar.nsw.gov.au/Pages/bocsar_pages/Young-people.aspx)

e For the period July 2021 to June 2022 there were 399 finalised charges
against young people for serious road crime. Of those finalised charges 169
identified as Aboriginal, 165 as non-Aboriginal and 65 unknown.

e Of the proven court appearances, in 2021/22, where the principal offence
related to serious road crime, 6% of all young people received a custodial
sentence, with Aboriginal young people almost seven (7) times more likely to
receive a custodial sentence (20% of Aboriginal young people received a
custodial sentence compared to 3% of non-Aboriginal young people).

Consequences
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Serious children’s indictable offences include the serious road crimes for which the
maximum penalty is 25 years or which result in the death of the victim and are dealt
with by the District Court.

The Children’s Court deals with traffic offences where the defendant is not old
enough to hold a driver’s licence or permit (under 16), or where the Children’s Court
is dealing with other related criminal offences. All other traffic offences alleged to
have been committed by persons under the age of 18 years are currently dealt with
in the Local Court.

Strictly indictable offences, homicide and traffic and related offences if the young
person is aged 16 years or more are excluded from diversion to Youth Justice
Conference under the Young Offenders Act 1997 (NSW).

Consequently, in the absence of amendments to the jurisdiction of the Children’s
Court, proceedings against young people for serious road crime will be heard in the
Local and District Courts

More serious penalties for serious road crime are likely to result in the increase in
numbers of custodial sentences for young people; and potentially more Aboriginal
young people.

Youth detention is closely associated with incarceration later in life as an adult, in
addition to other negative welfare outcomes, so avoiding control orders for young
people can positively change the life trajectory of a young person.

Accordingly, if penalties for serious road crime were to be increased Youth Justice
NSW would support expansion of the jurisdiction of the Children’s Court to include
additional road crimes so that these matters can be dealt with by specialist children’s
magistrates and consistently with other criminal offences committed by children and
young people.

Closing the Gap Target 11

In addition, increasing the severity of sentences for children who are guilty of serious
road crime will have a negative impact on progress towards Target 11 of the NSW
Closing the Gap Implementation Plan 2022 - 2024. The National Agreement on
Closing the Gap has 17 socio-economic targets including Target 11, ‘Reduce the
rate of Aboriginal young people in detention’.

Youth Justice NSW and the Aboriginal Legal Service co-chair a working group that is
developing a suite of work focussed on making greater progress under Target 11.
Continuing to exclude road and traffic offences from the Children’s Court, increasing
the severity of the sentences or limiting judicial discretion with respect to sentencing
is likely to have a significant impact both on the incarceration of Aboriginal young
people which will undermine progress made to date and potential future progress
under Target 11, in addition to its other known social welfare impacts.

Alternatives

There is evidence that early intervention with place-based responses to youth
involved in serious road crime are reducing the rates of young people being admitted
to custody.
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