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Dear Ms Gough 

Review of laws relating to beneficiaries of trusts 

Submission 

Thank you for the opportunity to make this submission. 

Aliens> < Linklaters 

We are a law firm involved in advising on trusts in many areas of our practice, reflecting the wide use of 
trusts in Australian corporate and commercial life. The areas include funds management, superannuation, 
banking and finance, debt capital markets, securitisation, infrastructure development, real estate, mergers 
and acquisitions, insolvency and reconstruction , litigation and tax. We act for investors and beneficiaries, 
trustees and responsible entities, investment managers, insolvency practitioners, and lenders and other 
creditors and counterparties, but we are not making the submission on anyone else's behalf or instructions. 
The views are our own and reflect the experiences of partners and senior lawyers with expertise in the area. 

We would welcome the clarification of a number of aspects of the law relating to the liability of beneficiaries 
in relation to activities of the trustee. In particular we often find ourselves advising foreign investors and 
counterparties unfamiliar with Australian commercial concepts and law as to these issues. 

In our experience, there is at least some fuzziness in the following areas: 

(a) The extent to which beneficiaries are personally liable to indemnify trustees. In most trust 
instruments that we see this is clarified (one way or the other, by exclusions or by express 
indemnities), but there may be some questions as to the extent to which exclusions may apply or be 
read down. 

(b) The extent to which creditors and counterparties may be subrogated to that right of indemnity, 
gaining an indirect right to make a claim against the beneficiaries, in the same way as they are 
subrogated to the trustees' proprietary rights of exoneration out of trust assets and have indirect 
access to the assets. 

(c) The extent to which beneficiaries may be directly liable to third parties as a result of activities of the 
trustee. 

There are of course various generally applicable heads of accessory liability under which a party can 
be liable for the fault of another, under equ ity, tort or statute (eg Barnes v Addy constructive trusts, 

the tort of inducing a breach of contract, and liability under ss 236, 237, 239, 246 and 248 of the 
Australian Consumer Law adopted by the Fair Trading Act 1987 (NSW), for those 'involved' in a 

contravention) . While any review should take account of accessory liability we do not think any 
special treatment should be given to beneficiaries under those heads . 
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