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Chairperson 
New South Wales Law Reform Commission 
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SYDNEY NSW 2001 

Dear Judge Wood 

Review of Crimes (Sentencing Procedure) Act 1999 (NSW): Sentencing - Question Papers 
8 -10 

The New South Wales Bar Association is grateful for the opportunity to comment on 
question papers 8-10 released by the New South Wales Law Reform Commission. 

Question 8.1 

Should the Crimes (Sentencing Procedure) Act 1999 (NSW) set out a hierarchy of 
sentences to guide the courts? What form should such a hierarchy take? 

No. Guidance should be provided by the appeal courts by means of appellate judgments and, 
where appropriate, guideline judgments. 

Question 8.2 

Should the structure of sentences be made more flexible by: 
a. creating a single omnibus community-based sentence with flexible 
components; 
b. creating a sentencing hierarchy but with more flexibility as to components; 
c. allowing the combination of sentences; or 
d. adopting any other approach? 

The Association supports reforms designed to expand the range of sentencing options to 
permit the flexible adoption of those options. However, "creating a single omnibus 
community-based sentence with flexible components" would create uncertainty about what 
exactly a particular sentence for a particular offender would entail. Ajudge or magistrate is 
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more likely to use an alternative if aware of what the offender will actually be doing, rather 
than leaving various possibilities up to the Probation and Parole Service. 

Question 8.3 

1. What sentence or sentence component combinations should be available? 
2. Should there be limits on combinations with: 

a. fines; 
b. imprisonment; or 
c. good behaviour requirements? 

While the Association does not support any imposition on liberty where no conviction is 
recorded (see answer to Q 7.7), it generally supports the availability of combined sentencing 
options. 

Question 9.1 

Should an early diversion program be established in NSW? If so, how should it 
operate? 

The Association does not have a view on this matter. 

Question 9.2 

Is the Court Referral of Eligible Defendants into Treatment program operating 
effectively? Should any changes be made? 

The Association does not have a view on this matter. 

Question 9.3 

Is the Magistrates Early Referral into Treatment program operating effectively? What 
changes, if any, should be made? 

Yes. This program should be rolled out to all courts, or at least to all areas of the State. 

Question 9.4 

1. Is the Drug Court operating effectively? Should any changes be made? 
2. Should the eligibility criteria be expanded, or refined in relation to the "violent 
conduct" exclusion? 

The Association supports the continued operation of the Drug Court. It is operating 
effectively. It should be made more generally available across the State and there should be 
an expansion of the eligibility criteria in consultation with the Court itself (to ensure that the 
Court is able to accommodate such offenders). 

Question 9.5 

Is deferral of sentencing under s 11 of the Crimes (Sentencing Procedure) Act 1999 
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(NSW) working effectively? Should any changes be made? 

Yes. The Association does not have any suggestions regarding changes that might be made to 
this procedure. 

Question 9.6 

1. Is the current scheme of prescribing specific intervention programs operating 
effectively? Should any changes be made? 
2. Is there scope for extending or improving any of the programs specified under the 
scheme? 
3. Are there any other programs that should be prescribed as intervention programs? 

The Association does not have a view on this matter. 

Question 9.7 

1. Should restorative justice programs be more widely used? 
2. Are there any particular restorative justice programs in other jurisdictions that we 
should be considering? 

Yes. Where appropriate, restorative initiatives have demonstrated their potential to 
complement and enhance the operation of the criminal justice system. They can provide an 
effective way to recognize victims' interests in the sentencing process and to encourage 
offenders to accept responsibility for their actions. The Commonwealth Crimes Act 1914 (s 
21B) explicitly permits a court sentencing in respect ofa federal offence to impose an order 
to make "reparation", by way of money payment "or otherwise", in respect of any loss 
suffered by a victim as a direct result of the offence. However, as a rehabilitative tool in 
respect of individual offenders, restoration has not proved particularly successful. 
Participants in restorative justice initiatives generally report high levels of satisfaction with 
the process but studies of the effect of restorative justice initiatives on recidivism rates have 
produced mixed results. Further, restoration may be regarded as an inappropriate and 
undesirable sentencing purpose in many cases. The precise way in which restorative justice 
should be incorporated into sentencing is complex and requires careful analysis and extensive 
discussion. 

Question 9.8 

1. Should problem-solving approaches to justice be expanded? 
2. Should any of the models in other jurisdictions, or any other model, be adopted? 

The Association does not have a view on this matter. 

Question 9.9 

Are there any other diversion, intervention or deferral options that should be 
considered in this review? 

The Association does not have a view on this matter. 
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Questions 10.1 

Are compensation orders working effectively and should any changes be made to the 
current arrangements? 

The Association does not have a view on this matter. 

Question 10.2 

1. What changes, if any, should be made to the provisions governing driver licence 
disqualification or to its operational arrangements? 

The Association suggests that driver's licences should be disqualified for no more than a total 
accumulated maximum of 5 years and the "habitual offender" declaration provisions 
repealed. Beyond 5 years, the order should be disqualification until the court otherwise 
orders with a provision for applications for restoration (by the court, not the Roads and 
Maritime Services Authority) of the right to apply for a licence. (This is similar to the system 
in the A.C.T.) Too many young people are shut out of the possibility of legitimately holding 
a driver's licence for many years, arising out of irresponsible behaviour as a juvenile or 
young adult. Often this has a counterproductive effect on the protection of the community by 
reducing their prospects of employment and providing little incentive for them to aspire to 
being responsible holders of driver's licences. This is because the light at the end of the 
"disqualification tunnel" may be 10 years or more away. A licence restoration system 
encourages rehabilitation and the development and maintenance of pro-social attitudes 
including respect for the law. 

2. Should driver licence disqualification be made available in relation to offences that do 
not arise under road transport legislation? 

No. Driver's licences should not be disqualified for anything other than a traffic offence. 
There is already a significant problem with non-payment of fines for non-traffic offences 
leading to suspension of driver's licences. That has a disproportionate impact on the socially 
and economically disadvantaged members of our community, some of whom cannot afford to 
pay fines and may consequently remain unlicensed and unemployed. This is particularly so 
in rural and remote areas where public transport is limited or unavailable. 

Question 10.3 

1. Should non-association and place restriction orders be retained? 
2. Should any changes be made to the regulation and operation of non-association and 
place restriction orders? 

The Association does not have a view on this matter. 

Question 11.1 

1. How can the current sentencing regime be improved in order to reduce: 
a. the incarceration rate of Indigenous people; and 
b. the recidivism rate of Indigenous offenders? 
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2. Are there any forms of sentence other than those currently available that might more 
appropriately address the circumstances of Indigenous people? 

3. Should the Fernando principles be incorporated in legislation and if so, how should 
this be achieved and what form should they take? 

There is an overwhelming need for the criminal justice system to change the way it deals 
with indigenous people. This extends to the way in which they are sentenced. The 
Association made recommendations in this area in its 2010 Criminal Justice Reform 
Submission (attached). 

Question 11.2 

1. Should the Crimes (Sentencing Procedure) Act 1999 (NSW) contain a more general 
statement directing the court's attention to the special circumstances that arise when 
sentencing an offender with cognitive or mental health impairments? If yes, what form 
should these principles take? 
2. In what circumstances, if any, should the courts be required to order a pre- sentence 
report when considering sentencing offenders with cognitive and mental health 
impairments to prison? 
3. Should courts have the power to order that offenders with cognitive and mental 
health impairments be detained in facilities other than prison? If so, how should such a 
power be framed? 
4. Do existing sentencing options present problems for people with cognitive and mental 
health impairments? If so, how should this be addressed? 
5. Should any new sentencing options be introduced for people with cognitive and 
mental health impairments? If yes, what types of sentencing options should be 
introduced? 

The Association has not formed a view on this difficult issue. However, it is suggested that 
the NSWLRC should give serious consideration to the merits of the proposals of the 
Australian Law Reform Commission in its 2006 Report, Same Crime, Same Time at para 
28.1-28.148, appropriately modified for a NSW context. 

Question 11.3 

1. Are existing sentencing and diversionary options appropriate for female offenders? 
2. If not, how can the existing options be adapted to better cater for female offenders? 
3. What additional options should be developed? 

Programs should be available regardless of gender. 

Question 11.4 

Are additional sentencing options required in order to achieve the purposes of 
sentencing in relation to corporations? If yes, what should these options be? 

The Association has not formed a view on this difficult issue. However, it is suggested that 
the NSWLRC should give serious consideration to the merits of the proposals of the 
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Australian Law Reform Commission in its 2006 Report, Same Crime, Same Time at para 
30.1-30.38, appropriately modified for a NSW context. 

Question 11.5 

Are there any other categories of offenders that should be considered as part of this 
review? 

The Association does not have a view on this matter. 

Question 12.1 

How can information technology be used to improve the accessibility of sentencing law 
while maintaining judicial independence? 

The Association does not have a view on this matter. 

Question 12.2 

Could publicity orders and databases be a useful tool in corporate or other sentencing 
cases? 

The Association does not have a view on this matter. 

Question 12.3 

What procedural changes should be made to make sentencing more efficient? 

The Association considers that, in general, the current processes with respect to sentencing 
are satisfactory. Delays arise from, inter alia, the need to obtain appropriate expert reports 
and evidence relevant to the exercise of the sentencing discretion. However, the Bar 
Association would oppose any proposal to change in any significant way the current 
procedures in relation to sentencing or to limit the material that a sentencing court might 
consider for the purposes of sentencing. 

Question 12.4 

How can the process of obtaining pre-sentence reports covering all sentencing options 
be made more efficient? 

The Association does not have a view on this matter. 

Question 12.5 

Should oral sentencing remarks be encouraged by legislation with appropriate 
legislative protections to limit the scope of appeals? 

The Association does not support encouragement being given to oral sentencing remarks 
(that is, without the preparation of written remarks), at least in relation to the District Court 
and Supreme Court. The law of sentencing has developed considerably over the past 
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decades, with a number of very significant High Court judgments and many important 
judgments of the Court of Criminal Appeal. It is too late to try to turn back the clock to 
simpler days. Rather, the complexities of sentencing should be acknowledged. 

The terminology "Remarks on Sentence" should be abandoned and replaced by "reasons for 
judgment" or similar terminology. Given the obligation to give reasons, it has been observed 
that "the practice of referring to the reasons as 'remarks on sentence' undermines their 
constitutional significance. The historical usage, which arose in different circumstances but 
remains commonplace, may need to be reconsidered": R v Turner [2011] NSWCCA 189, 
Basten JA at [1]. Indeed, in R v Hendricks [2011] NSWCCA 203 at [9] Basten JA stated that 
this "nomenclature ... should be abandoned". 

Encouragement should be given to written reasons for sentence (even if they are to be read 
out in court). This will reflect the need for reasons to satisfy the requirements of the law in 
the particular case. An important purpose behind the requirement for reasons is to inform an 
appellate court of the reasons for imposition of the sentence. Sentencing courts must take care 
in identifying the matters which have been of significance when arriving at the sentence 
imposed on an offender. In Muldrock v R (2011) 244 CLR 120 at [29], French CJ, Gummow, 
Hayne, Heydon, Crennan, Kiefel and Bell JJ observed that a sentencing court must "identify 
fully the facts, matters and circumstances which the judge concludes bear upon the judgment 
that is reached about the appropriate sentence to be imposed". The plurality stated that this 
requirement was imposed by Pt 4 Div 1A of the Crimes (Sentencing Procedure) Act 1999 
(NSW), but it is clear that the same requirement is imposed under the common law. Only if 
this is done will it be possible to understand the reasons for arriving at the sentence and 
enable effective appellate review. The extent to which findings of fact and matters of 
evaluation need to be specified in detail will depend upon the facts and circumstances of the 
case. 

As regards the Local Court, it may be accepted that the position is different. The practical 
circumstances necessitate the giving of ex tempore reasons, usually expressed with brevity. It 
is partly for that reason that the nature of appellate review from the Local Court does not 
require establishment of error by an appellant. 

Question 12.6 

1. Should any change be made in sentence appeals to the test for appellate intervention 
(from either the Local Court or a higher court)? 
2. Should greater emphasis be given to the existing provision in s 43 of the Crimes 
(Sentencing Procedure) Act 1999 (NSW), which allows sentencing courts to correct 
errors on their own motion or at the request of one of the parties without the need for 
an appeal? 
3. Should appellate courts be able to determine appeals 'on the papers' if the parties 
agree? 

The Association opposes any change to the test for appellate review for sentence appeals 
from the Local Court to the District Court, or for appeals to the Court of Criminal Appeal. 

Question 12.7 

What bottlenecks exist that prevent committal for sentence proceeding as swiftly as 
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possible and how can they be addressed? 

The Association does not have a view on this matter. 

Question 12.8 

Should specialisation be introduced to the criminal justice system in any of the 
following ways: 

a. having specialist criminal law judicial officers who are only allocated to 
criminal matters; 
b. establishing a Criminal Division of the District Court; 
c. establishing a single specialist Criminal Court incorporating both the District 
Court and Supreme Court's criminal jurisdictions, modelled on the Crown 
Court; 
d. amending the selection criteria for the appointment of judicial officers; 
e. in any other way? 

The Association does not have a view on this matter. 

Question 12.9 

1. Should the comprehensive guideline judgment system in England and Wales be 
adopted in NSW? 
2. Should the current guideline judgment system be expanded by: 

a. allowing specialist research bodies such as the NSW Sentencing Council to 
have a greater role to play in the formulation of guideline judgments, and if so, 
how should they be involved? 
b. allowing parties other than the Attorney General to make an application for a 
guideline judgment, and if so, which parties, and on what basis should they be 
able to apply for a guideline judgment? 

3. Should the Chief Magistrate have the power to issue guideline judgments for the 
Local Court? If so, what procedures should apply? 

The Association considers that the current system is satisfactory. It opposes the formulation 
of "guidelines" by bodies other than the Court of Criminal Appeal. That Court is best placed 
to ensure that there is an appropriate reconciliation of the desirable goals of sentencing 
consistency while maintaining sentencing discretion. There is no clear evidence that the 
present arrangements are unsatisfactory or productive of significant sentencing inconsistency. 

Question 12.10 

1. Should a sentence indication scheme be reintroduced in NSW? 
2. If so, should it apply in all criminal courts or should it be limited to the Local Court 
or the higher courts? 
3. Should a guideline judgment be sought from the Court of Criminal Appeal to guide 
the operation of the scheme? 
4. How could the problems identified with the previous sentence indication pilot scheme 
in NSW in the 1990s, including overly lenient sentence indications and 'judge shopping', 
be overcome? 
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The Association made recommendations in this area in its 2010 Criminal Justice Reform 
Submission (attached). 

Question 12.11 

1. Should a court be permitted to give weight to the contents of a family victim impact 
statement when fixing the sentence for an offence in which the victim was killed? 
2. Should any changes be made to the types of offences for which a victim impact 
statement can be tendered? 
3. Are there any other ways in which victims should be able to take part in the 
sentencing process which are presently unavailable? 

The current position is that, if a primary victim has died as a direct result of the offence, a 
Victim Impact Statement can be made by a "family victim". This means a person who was, at 
the time of the offence, a member of the primary victim's immediate family (whether or not 
the person has suffered personal harm as a result of the offence). The current position is 
satisfactory. 

Question 12.12 
Should any other options be considered for the possible reform of the sentencing 
system? 

The Association does not propose reforms other than those advanced in this and the 
preceding submissions to the NSWLRC. 

Thank you for the opportunity to comment on these issues. 
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NEW SOUTH WALES BAR ASSOCIATION  

 
CRIMINAL JUSTICE REFORM SUBMISSION 

 
 
 
Mental illness 
 
The New South Wales Law Reform Commission has examined in detail the 
regime for dealing with persons found unfit for trial, found not guilty by reason 
of mental illness (‘forensic patients’) or found to be mentally ill whilst detained, 
bail refused or on sentence (‘correctional patients’): 
 

Consultation Paper 5: People with cognitive and mental health 
impairments in the criminal justice system: an overview 
 
Consultation Paper 6: People with cognitive and mental health 
impairments in the criminal justice system: criminal responsibility and 
consequences 
 
Consultation Paper 7: People with cognitive and mental health 
impairments in the criminal justice system: diversion 
 
Consultation Paper 8: People with cognitive and mental health 
impairments in the criminal justice system: forensic samples 

 
As a result of that examination, it is appropriate that the following reforms 
occur in respect of such mentally ill persons: 
 

(i) Revision of unfitness criteria, special hearings and limiting term 
concepts and processes to ensure potential release to a supported 
environment with assistance for employment etc rather than detention 
in prison. 
 
(ii) Joint responsibility of parole authorities and health facilities for 
mentally ill persons. 
 
(iii) The Metropolitan Remand and Reception Centre at Silverwater be 
designated as a screening unit and clinic under the Mental Health Act 
2007 (NSW) to enable involuntary treatment in that facility. 
 
(iv) Extend the diversion provision in ss 32 and 33 Mental Health 
(Forensic Provisions) Act 1990 (NSW) (‘MHFPA’) beyond the Local 
Court to higher courts and increase their ambit to persons capable of 
being treated and rehabilitated (that is, remove or lessen the culpability 
restrictions). 
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(v) Abolish the verdict of ‘not guilty by reason of mental illness’ and 
replace it with a verdict of ‘not responsible in law by reason of mental 
illness’. 
 
(vi) Develop proper policies consistent with the role of the Mental 
Health Review Tribunal (‘MHRT’) to determine care, detention, 
treatment, leave and release for forensic patients to enable such 
patients to be released from prison when their condition may be safely 
and effectively treated under a less restrictive regime in the community. 

 
In addition, a legislative framework should be introduced for fitness to be tried 
to be determined in summary matters. Such a scheme should be available 
because of the very wide jurisdiction of the Children's Court, and the 
expanding jurisdiction of the Local Court. Currently, if a person is unfit to be 
tried in respect of a summary matter they must be discharged: Mantell v 
Molyneux (2006) 68 NSWLR 46. If this happens it is possible for the Crown to 
lay an ex officio indictment: Police v AR (Marien P, Children’s Court, 
19.11.2009) at [61]. This demonstrates why a legislative framework is 
required.  
 
The goals of any scheme for determination of fitness to be tried in summary 
courts should be: 
 

(i) consistency as far as possible with the operation of MHFPA in 
higher courts; 
 
(ii) determination of criminal responsibility; 
 
(iii) avoidance of unnecessary delays; and 
 
(iv) simplicity.  

 
The scheme proposed for fitness to be tried in summary matters has the 
following major elements:  
 

(i) Fitness to be tried can be raised by the Court, prosecution or 
defence, and at any stage of proceedings, although preferably before 
commencement of hearing. 
 
(ii) Once raised, the hearing is suspended until fitness is determined. 
  
(iii) A Court can direct preparation and service of expert reports. 
 
(iv) If an expert assesses a person as unfit to be tried, the expert must 
address the likelihood of the accused becoming fit in the next 12 
months, as well as recommending a treatment plan.  
 
(v) After service of expert reports by one party on the other, the other 
party can decide if they want an expert report prepared. 
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(vi) When the matter comes before a Court, the first determination will 
always be whether s 32 or s 33 MHFPA is appropriate. If it is not, then 
a fitness inquiry is to take place.  
 
(vii) Sections 12, 13 and 15 MHFPA apply to the fitness enquiry.  
Fitness enquiries can be contested, uncontested, or with consent of 
parties.  
 
(viii) A Court can inform itself as it considers appropriate.  
 
(ix) If a Court finds a person unfit, it is to decide if the person is likely to 
become fit during the next 12 months. If the person is not, a special 
hearing is to be held.  
 
(x) The procedure for a special hearing is to follow s 21 MHFPA as 
closely as possible and the verdicts available are those contained in    
s 22 MHFPA. 
 
(xi) After a special hearing a Court can make any order currently 
available: s 23(2) MHFPA. In addition, there should be a new power for 
a Court to make a Community Treatment Order (which a Court can 
currently only make under s 33(1A) MHFPA).    
 
(xii) If a limiting term is imposed the person is to be referred to the 
MHRT and consequent orders will be made to advise the MHRT of the 
person.  
 
(xiii) A Court can monitor progress and deal with variation or breach of 
community-based orders that are imposed: s 32A MHFPA.  
 
(xiv) Appeals lie to the District Court in relation to all stages of this 
process.  

  
The general proposals made above derive from a paper delivered by G 
James Q.C. at the New South Wales Bar Association Criminal Justice Reform 
Conference, 10 September 2010. The specific proposal to introduce a 
legislative framework to determine fitness to be tried in summary matters 
derives from a paper delivered by L Fernandez at the same conference. 
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Subpoenas to produce 
 
There is confusion and conflict as to the test that should apply when a 
subpoena is challenged and a Court is asked to rule whether documents must 
be produced, or rule whether access should be granted to documents that 
have already been produced.  There is conflict as to the appropriate test for 
determining whether documents should be produced and access granted. 
Further, the predominant test for getting hold of documents employs an 
enigmatic metaphor (‘on the cards’) that is ambiguous and open to subjective 
interpretation. The same is true in respect of the commonly stated proposition 
that a subpoenaing party is not entitled to go on a ‘fishing expedition’.  
Legislation should be enacted, clarifying the position. The same test should 
apply to civil and criminal proceedings, although it would be appropriate that 
more latitude should be given in criminal cases within the scope of that test. 
 
These proposals derive from a paper delivered by Ian Bourke at the New 
South Wales Bar Association Criminal Justice Reform Conference, 10 
September 2010. 
 
 
Sentence Indication Hearings 
 
It is proposed that, notwithstanding the decision made in 1996 not to proceed 
with the Sentence Indication Hearings Pilot Scheme introduced in 1993, 
amendments should be made to the Criminal Procedure Act 1986 (NSW) to 
permit sentence indication hearings.  
 
A system of sentence indication has obvious potential benefits: 
 

(i) It would permit the accused to make a better informed decision 
whether to plead guilty, or not; 
 
(ii) It may result in more guilty pleas, with a consequent reduction in the 
number of trials; and 
 
(iii) If the sentence indication is provided well in advance of trial, it may 
result in more early guilty pleas. 

 
Section 139 should be amended to permit sentence indications at a pre-trial 
hearing, to provide that an indication would be binding for a reasonable time 
and to provide that any reference to a request for a sentence indication would 
be inadmissible in any subsequent trial.  A guideline judgment from the Court 
of Criminal Appeal should indicate appropriate procedure and the nature of 
the indication.  The guideline might be based on the current English 
procedure established by the English Court of Appeal in R v Goodyear [2005] 
EWCA Crim 888, which may be summarised as follows: 
 

(i) The judge should only give an indication where one has been sought 
by the accused (at [55]).  However, the judge may remind the defence 
advocate that the accused is entitled to seek an indication.  Guidance 
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is given to defence lawyers regarding their ethical responsibilities (at 
[65]). 
 
(ii) It would normally be sought at the plea and case management 
hearing (although it may be sought at a later stage) (at [73]-[74]). 
 
(iii) The judge has an unfettered discretion to refuse to give an 
indication (guidance is provided on circumstances where it would not 
be appropriate) or to postpone giving one (until, for example, more 
information is available) (at [57]-[58]). 
 
(iv) An indication should not be sought on a basis of hypothetical facts 
but on agreed facts in writing (at [62]). 
 
(v) Guidance is provided regarding the approach of the prosecution to 
indications (at [69]-[70]). 
 
(vi) Any indication ‘should normally be confined to the maximum 
sentence [that would be imposed] if a plea of guilty were tendered at 
the stage at which the indication is sought’ (at [54]). 
 
(vii) Once an indication has been given, it is binding and remains 
binding on the judge who has given it, and it also binds any other judge 
who becomes responsible for the case (at [61]).  However, if, after a 
reasonable opportunity to consider his or her position in the light of the 
indication, the accused does not plead guilty, the indication will cease 
to have effect. 
 
(viii) Any reference to a request for an indication, or the circumstances 
in which it was sought, would be inadmissible in any subsequent trial 
(at [76]). 
 
(ix) The procedure would not affect the right of the accused or the 
Crown to appeal against sentence (at [71]-[72]). 

 
Alternatively, the current Victorian procedure (limited to an indication as to 
whether the sentence would be custodial or not) might be adopted. Whatever 
model is adopted, the system must be designed in such a way as to avoid the 
creation or appearance of judicial pressure on the accused to plead guilty.  
Further, the problems apparent with the New South Wales Pilot should be 
avoided.  In particular, the major problem with that Pilot arose from the 
selection of particular judges allocated the task of sentence indication.  This 
resulted in disproportionately low sentences compared with sentences where 
the plea of guilty occurred in the Local Court. A revised New South Wales 
scheme operating along the lines of the English model would avoid this 
danger by being more generally available, avoiding the need to allocate 
particular judges to the task of sentence indication.  
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These proposals derive from a paper delivered by C Loukas and S Odgers 
S.C. at the New South Wales Bar Association Criminal Justice Reform 
Conference, 10 September 2010. 
 
 
Sentencing of Aboriginal Offenders 
 
The disproportionate representation of Aboriginal people in prison is a 
national shame. There was a 48% increase in indigenous prisoner numbers in 
New South Wales between 2001 and 2008, despite the fact that there has 
been no increase in the number of indigenous adults convicted.  As at 30 
June 2009 the rates of indigenous to non-indigenous rates of imprisonment on 
an age standardised scale varied from 3 times in Tasmania, to 20 times in 
Western Australia, 13 times in New South Wales, 15 times in South Australia 
and 12 times in the Northern Territory, with a national figure of 14 times 
higher. There were 5,811 sentenced indigenous prisoners in Australia as at 
30 June 2009, a 13% increase on 2008.  New South Wales, as at 2008, had 
the highest rate of age standardised imprisonment for indigenous adults in 
Australia (32%), compared to 23% for Western Australia, 22% for 
Queensland, 12% for the Northern Territory.  The time has come for radical 
action to address this current sentencing reality.  It is proposed that: 
 

(i) Statutory provisions be introduced in respect of Aboriginal people 
(subject to appropriate definition of relevant persons, the character of 
the offending and relevant subjective matters) which displace the 
existing requirements to approach sentencing from the perspective of 
‘punitive’ purposes as statutorily defined, unless there are special or 
‘appropriate’ circumstances for so doing. 
 
(ii) The current legislative framework in which sentencing proceeds 
both at a Commonwealth and a State level should be changed. This 
would require, for example, amendments to s 16A Crimes Act 1914 
(Cth), and other legislation operating in State and Territory law 
concerned with both the ‘purposes of sentencing’ (example s 3A 
Crimes (Sentencing Procedure) Act 1999 (NSW)) and ‘factors’ to be 
taken into account in sentence (example s 21A of that Act): 

 
(a) In relation to the ‘purposes of sentencing’ (such as 
contemplated in s 3A Crimes (Sentencing Procedure) Act 1999 
(NSW)) concepts such as ‘ensuring (social) justice’, ‘reducing 
Aboriginal disadvantage’, ‘recognising Aboriginal social and 
economic disadvantage’, ‘healing’ should be added as general 
matters to concepts of ‘punishment’, ‘denunciation’, 
‘accountability’ etc. 
 
(b) Other ‘purposes of sentencing’ should be recognized, such 
as ‘restoration of offenders to their community’, ‘restoration of 
stability and harmony to the offender’s community’, ‘restoration 
of the offender to his or her family’. 
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(c) There should be express recognition of ‘cultural or social 
circumstances to offending’ as ‘mitigating’ or ‘relevant’ factors to 
be taken into account in the appropriate case. For example, 
where it could be established that a person’s cultural or social 
environment or circumstances had contributed to the offending 
behaviour that may be expressly taken into account as a 
‘mitigating factor’ (eg. s 21A(3) Crimes (Sentencing Procedure) 
Act 1999 (NSW)). Other, or additional, terms may be more 
appropriate. 

 
(iii) In relation to provisions such as s 5 of the Crimes (Sentencing 
Procedure) Act 1999 (NSW) (and similar provisions elsewhere in the 
Commonwealth), which purports to identify ‘imprisonment’ as an option 
of ‘last resort’, there should be express reference to the sentencing of 
Aboriginal people in this context and express promotion of alternatives 
to imprisonment which will address both restoration of the offender and 
restoration of the offenders community where that can be addressed in 
the sentencing context. 
 
(iv) There is a need for a national ‘cost/benefit’ analysis of incarceration 
to the cost of residential/non residential rehabilitation programs. 
Resources that are currently being spent on the incarceration of 
Aboriginal people could be diverted to resources for programs that will 
permit supervision and direction for Aboriginal offenders outside of 
custody for many offences currently leading to jail sentences. 

 
(v) ‘Justice reinvestment‘, an American concept involving diversion of 
funds spent on imprisonment to local communities with high rates of 
offending, to develop programs and services to divert offenders and 
prevent offending, should be implemented in appropriate communities 
(See Investing in Indigenous Youth and Communities to Prevent 
Crime, Tom Calma (former Aboriginal and Torres Strait Islander Social 
Justice Commissioner) – Australian Institute of Criminology 
Conference, 31 August 2009). 
 
(vi) Where incarceration or deprivation of liberty is the only option, for 
the appropriate offender (subject to security risk and the like), there 
should be diversion of Aboriginal people from the mainstream gaol 
system to programs of the type such as Balund-A or Yetta Dhinnakkal, 
run by New South Wales Corrections, which accommodate Aboriginal 
people in a culturally appropriate or relevant setting with options 
available for training and/or employment during the period of time that 
the offender is in custody. There must be change to the manner of 
imprisonment of Aboriginal people. Not just ‘Aboriginal prisons’ holding 
indigenous people together, but facilities that are imbued with 
encouragement of culture, opportunities for the offender to understand 
what brings that person into custody, concrete strategies to ensure that 
on release the offender does not go back to where he or she was 
beforehand. 
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(vii) Mentoring of offenders by Elders and suitably qualified people, in 
cultural issues, for education and training, drugs and alcohol abuse, 
domestic violence etc, should be available before, during and after 
custody. 
 
(viii) Expand the availability of Circle sentencing/Koori Court models for 
dealing with appropriate Aboriginal offenders at Local Court/District 
Court jurisdictions. 
 
(ix) There should be encouragement of the involvement of Elders in the 
‘traditional’ sentencing exercises. 
 
(x) Therapeutic justice models should take priority over punitive models 
in appropriate cases. 
 
(xi) There should be greater legislative freedom to recognise the rights 
and interests of third parties dependent upon, or related to, the 
offender. To sentence particular individuals may have an effect upon 
the human rights of ‘innocent third’ parties, a concept recognised 
recently by the South African Constitutional Court in 2007 in M v The 
State [2007] SACC 18. 
 
(xii) Legislative changes should be made to provide greater ‘mix and 
match options’ on sentencing: 
 

(a) ‘community service work’ or in house rehabilitation programs 
as conditions of bonds, home detention, etc; 
 
(b) power for courts to choose the type of community service 
work that might be performed, or programs that are available as 
part of community service work or of imprisonment; and 
 
(c) greater power for courts to choose the place of detention, in 
the appropriate case, rather than make recommendations for 
such matters. 

 
(xiii) Greater attention in legislation to the rights of children to protect 
them from incarceration in adult prisons and to prevent juvenile 
offenders finishing their sentences in adult prisons. 
 
(xiv) Legislative recognition of wider options and greater flexibility in the 
execution of penalties, particular imprisonment, such as pre-release to 
halfway houses (or rehabilitation centres) before non parole periods 
expire, or short sentences expire where there is no non parole period. 
There are many creative models available from overseas (eg. in 
Canada, particularly Alberta, dealing with ‘First Nation’ offenders) to 
provide inspiration. 
 
(xv) Sentences of 6-12 months imprisonment or less should be served 
by community service work, or in rehabilitation programs, with the risk 
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of full time detention on failure to perform the work or complete the 
program. Alternatively, they should be automatically suspended to 
perform community work or complete training, rehabilitation, education, 
programs. 
 
(xvi) Where imprisonment or detention is the last and only option, more 
‘special prisons’, or places within them, for the drug addicted, the 
mentally ill and disabled, aboriginal men and women, domestic 
violence and repeat serious driving offenders, to protect the individual, 
to concentrate rehabilitation services and to avoid contact with 
experienced criminals. 
 
(xvii) Judicial education bodies must provide specialist sentencing 
checklists and programs to alert the sentencing court to available 
options and programs or matters to look out for, as well as focussed 
programs and publications advising judicial officers of services and 
programs available to meet specific needs. 
 
(xviii) There should be wider and more creative use of restorative 
justice models, or alternative court models for the drug and alcohol 
addicted in summary and indictable matters. The Drug Court in New 
South Wales is such a ‘model’. 
 
(xix) Specialist sentencing lists, particularly in the Local Court with 
adequate counselling and advisory resources readily available, for the 
mentally ill or disabled, aboriginal people, abused women and young 
people, sex workers and other identifiable disadvantaged groups. 
 
(xx) A nationally co-ordinated survey of Aboriginal communities to 
assess the reliability, availability and relevance of government services, 
welfare, economic enforcement, correctional and the like. 
 
(xxi) Remove restrictions upon the availability of particular non-
custodial options and diversion programs at all levels both 
geographically and/or having regard to the characteristics of the 
offender. All programs, sentencing options and services should be 
available to all despite geographical tyranny. 
 
(xxii) Once a person becomes involved in the system, putting aside the 
issue of determining guilt, the initial concerns from charging onwards 
should usually be diversion, treatment, rehabilitation and/or training. 
More than statutory lip service should be given to incarceration, 
sometimes called ‘incapacitation’, as a last resort. 
 
(xxiii) ‘Healing’ should be as much part of the process as ‘punishment’ 
and ‘retribution’. 
 
(xxiv) Mentoring by elders should be encouraged at every opportunity 
outside the court processes. 
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(xxv) Where ‘incapacitation’ or ‘incarceration’ is the only option, the 
programs within prisons must be revolutionised to ensure that the 
person incarcerated is a better person on release and better able to 
cope in the wider community. 
 

It goes without saying that these proposals require government and non-
government (including local community) agencies having adequate resources 
and services to address treatment and counselling for mental and general 
health issues within communities and families, drug and alcohol dependence, 
anger management and non punitive strategies to reduce domestic violence. 
 
These proposals derive from a paper delivered by Judge Stephen Norrish QC, 
District Court of New South Wales, at the New South Wales Bar Association 
Criminal Justice Reform Conference, 10 September 2010. 


