
CfiiUren's Court of :New Soutfi Wales 

Mr Joseph Waugh, 
Senior Law Reform Officer, 
NSW Law Reform Commission 
GPO Box 5199 
SYDNEY NSW 200 1 
AUSTRALIA 

Dear Mr Waugh 

14 September 20 12 

RE: Law Reform Commission Review of the Crimes (Sentencing Procedure) Act 
1999 

Thank you for the opportunity to comment on the Law Reform Commission's review 
(Question papers 8-1 2) of the Crimes (SentenCing Procedure) Act 1999 (CSPA). 1 will 
respond to questions which are of particular relevance to juveniles, whether they are 
being dealt with in the Children's Court or at law. The Court notes that careful 
consideration needs to be given to the allocation of appropriate services and resources, 
especially in regional areas. 

Restatement of overarching principles articulated in previous submissions: 

The Children's Court's fu ndamental proposal, articulated in its two previous 
submissions dated 31 May and 16 August 20 12, was that the CSPA should provide 
clarification of the principles relevant to juveniles (" the principles"), by expressly 
stating that when dealt with under the CSPA, juveniles are subject to the overarching 
principles enunciated in s 6 oflhe Children (Criminal Proceedings) Act 1987 
(CCPA), and also that rehabilitation and the reduction of recidivism are primary 
considerations when dealing with juveniles (These two additional considerations are 
proposed to be included in the current review of the CCPA being undertaken by the 
Department of Attorney General and Justice). 

The Court also noted its support for the princi ple that detention should be a measure 
of last resort but should also include "Jar the minimum necessary period", as 
contained in Article 19 of the United Nations Standard Minimum Rules Jar the 
Administration oj Juvenile Justice (Beij ing Rules): 

"The placement oj ajuvenile in an institution shall always be a disposition oj 
last resort and Jar the minimum necessary period." 

An almost identical provision exists in Article 37 of the Convention on the 
Rights oJthe Child (CRC). 
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The Court also expressed its support for the common law principle that rehabi litation 
is the paramount purpose in sentencing young people and that rehabilitation advances 
the protection of the community. The Court referred to R v Webster': 

"The protection of the community does not involve simply the injliction of 
punishment ... The community does have a real interest in rehabilitation. The 
interest to no small extent relates to its own protection ... The community 
interest in respect to its own protection clearly is the greater where the 
offender is young and the chances of rehabilitation for almost all of the 
offender's adult life, unless he is crushed by the severity in sentence, are high." 

Question Paper 8: The structure and hierarchy of sentencing options 

Hierarchy of sentences 

Question 8.1 
Should the Crimes (Sentencing Procedure) Act 1999 (NSW) set out a hierarchy of 
sentences to guide the courts? What form should such a hierarchy take? 

The Children's Court notes that a hierarchy in general terms exists in Part 2 of the 
CSPA and proposes that this level of specific ity is adequate. It provides guidance 
in terms of severity of sentences whilst allowing for j udicial discretion in arriving 
at the most suitable penalty in the individual case. The Court does not propose that 
a ri gid hierarchy be imposed. 

The need for flexibili ty 

Question 8.2 
Should the structure of sentences be made morejlexible by: 

(a) creating a single omnibus community-based sentence withjlexible components; 
(b) creating a sentencing hierarchy but with morejlexibility as to components; 
(c) allowing the combination of sentences; or 
(d) adopting any other approach? 

The Court is in favour of the introduction of new sentencing options as well as the 
flexibi lity to combine appropriate penalties and conditions according to the 
particular circumstances of the case and the offender. Greater flexibi lity would 
provide for orders which would allow for specific interventions and participation in 
programs intended to assist in a young person's rehabilitation, by addressing the 
underlying causes of their offending and thereby reducing their recidivism. 

Particular sentencing combinations 

Question 8.3 
What sentence or sentence component combinations should be available? 

I (unrep, Coun of Criminal Appeal, NSW, NO 6582 of 1990, 15 July 199 1) at pages II and 12. 
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The Children's Court supports a combination of available options including: 

o A term of detention, followed by home detention with a 
contemporaneous but longer good behaviour bond; 

o A term of detention with a contemporaneous but longer good behaviour 
bond; 

o A term of detention fo llowed by a Community service order (CSO) with 
a contemporaneous but longer good behaviour bond; 

o A CSO with a contemporaneous but longer good behaviour bond; 
o Compulsory Drug Treatment Detention, with a contemporaneous but 

longer good behaviour bond which includes community drug treatment 
and support, and 

o A new Compulsory Intensive Intervention Detention, with a 
contemporaneous but longer good behaviour bond which includes 
ongoing targeted intervention and support in the community (this is 
discussed at 9.6.3). 

Note: a good behaviour bond would typically include a period of supervision 

It is the view of the Children's Court that any supervised period of a bond should 
involve intervention and programs, as directed by the judicial officer, which are 
focussed on addressing the underl ying causes of the offending behaviour. 
Depending on the seriousness of the offending and the complexity of the offender's 
issues the Court is ofthe view that the supervision required should , if necessary, be 
of an intensive nature and not entail a simple weekly "check-in" with Juvenile 
Justice. The relevant agencies should work together and there should be ample 
support as well as rigorous oversight of the young person's compliance and 
progress. 

The Court appreciates that this may create resource issues for Juvenile Justice, or 
other delegated agency, but is of the opinion that (currently) $ 17 per day for 
community based services, compared to $652 per day for detention,2 provides 
scope for the redistribution of funds into more intensive supervi sion and is likely to 
result in cost savings to the government, particularly over the long term, if 
criminogenic behaviours are effective ly addressed. The Court is of the view that 
community intervention and superv ision should be appropriately resourced. 

2. Should there be limits on combinations with: 
(a) fines; 
(b) imprisonment; or 
(c) good behaviour requirements? 

The Children's Court does not support the imposition of a fine on a young person 
where they have no income. The purposes of sentencing are not promoted in cases 
where the parents pay a fine imposed on their chi ld. In certain cases a fine could 

2 Depaltment of Attorney-General and Justice, "Auditor-GeneraPs Report: Compliance Review", NSW 
Auditors Office, Vo lume seven 20 I 1,26. 
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place some young people at greater risk of further offending, thus compromising 
their level of offending and potentially delaying their rehabi litation. 

The Court however promotes a variety of combinations of penalty, which include 
detention and good behaviour bonds. 

Question Paper 9: Alternative approaches to criminal offending 

Overriding views of the Children's Court in relation to Question Paper 9: 

There is a dearth of diversionary options available to young people. The Youth Drug 
and Alcohol Court (YDAC) is no longer operating and young people are not eligible 
for MERlT, CREDIT, Drug Court or Cedar Cottage (sexual offence program). Even 
the Traffic Offender Program cannot be ordered as a condition of bail because it is an 
"intervention program" for the purposes of the Criminal Procedure Acl 1986 (CPA) 
nor is it available where a young person is dealt with under the CCPA for traffic 
matters in the Local Court. 

The Court supports the view that rehabilitation is the paramount principle when 
deali ng with young people in the criminal justice system. International, domestic and 
common law supports the principle that diversion, appropriate intervention and 
rehabilitation take precedence when dealing with young people in the criminal justice 
system. 

The Convention 011 the Rights of the Child 
Rati fied by Australia in 1990. 

Where young people have breached the criminal law Article ss 40(3)(b) of the 
Convention on the Rights of the Child (CRC) encourages States to promote: 

"Whenever appropriate and desirable, measllres for dealing with sllch children 
withollt resorting to jlldicial proceedings, providing that human rights and legal 
safeguards are fully respected" 

Subsection 40(4) further states: 
"A variety of dispositions, such as care, guidallce (Illd supervision orders; 
COlli/seiling; probatioll;foster care; education ami vocational training 
programmes and other altematives to institutional care shall be available to 
ensure that children are dealt with in a manner appropriate to their well-being and 
proportionate bOlh to their circumstances and the offence. " 

Rules and Guidelines 
The fo llowing rules and guidelines have been adopted by the Committee on the Rights 
of the Child and inform States on the implementation and content of the Convention. 

The Standard Minimum Rllles f or the Administration of Juvenile Justice 
(Beijing Rules) 

"Rille 1.3 - Sufficient attention shall be given 10 positive measures that involve the 
ful/ mobilizatioll of all possible resources, including the family, volunteers and 
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other community groups, as well as schools and other community institutions, for 
the purpose of promoting the well-being of the j uvenile, with a view to reducing 
the need for intervention under the law, and of effectively, fairly and humanely 
dealing with the juvenile in conflict with Ihe law." 

"Commelltary to Rule 5 - The respollse to youllg offenders should be based 011 

the cOllsideration IIOt ollly of the gravity of the offence but also of personal 
circumstallces. The individual circumstances of the offender (for example social 
status,family situatioll, the harm caused by the offence or other factors affecting 
persollal circulIIStallces) should influence the proportionality of the reactions (for 
example by having regard to the offender's endeavour to indemnify the victim or 10 

her or his willingness 10 lurn 10 wholesome and useful life). " 

"Commentary to Rule 11.4 - The merits of individual cases would make 
diversioll appropriate, even when more serious offences have beell committed 
(for example first offence, the act having been committed under peer pressure, 
etc.) ". 

"Rule 13.2 - Whellever possible, detention pending trial shall be replaced by 
alternative measures, such as close supervision, intensive care or placement with 
a fam ily or in an educational setting or home. " 

"Rule 25 - ... rehabilitatioll of the juvenile in a commullity settillg and, as far as 
possible, within the family unil. " 

"Rule 26.1 - The objective oftraillillg ami treatmellt ofjuvelliles placed ill 
illstitutiolls is to provide care, protection, education and vocational skills, with a 
view to assisting them to assume socially cOllstructive alld productive roles in 
society. " 

"Commelltary to Rule 26.2 - Medical and psychological assi-stance, in particular, 
are extremely importallt for institutiollalized drug addicts, violellt alld melltally 
ill youllg persons. " 

"Rule 28.1 - COllditional releasefi-om an institution shall be used by the 
appropriate authority to the greatest possible extent, and shall be gralltell at the 
earliest possible time. " 

"Rule 28.2 - Juvelliles released cOllditiollally fi-om an institution shall be assisted 
amI supervised by an appropriate authority and shall receive full support by the 
commullity. " 

"Rule 29.1 - Efforts shall be made to provide semi-institutional arrangements, such 
as half-way houses, educational homes, day-time training centres and other such 
appropriate arrangements that may assist juvelliles ill their proper reintegratioll 
illto society. " 
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The United Nations Guidelinesfor th e Prevention of Juvenile Delinquency 
(The Riy adh Guidelines) 

"Clause 1 - The preventiol/ of j uvel/ i1e delinquel/cy is al/ essel/tial part of crime 
prevention in society. By engaging in /awful, socially useful activities and adopting 
a humanistic orientation towards society and outlook on life, young persons can 
develop non-criminogenic atliludes. " 

"Clause 6 - Community-based services al/d programmes should be developed f or 
the prevention of juvenile delinquency, particularly where no agencies have yet 
been established. Formal agencies of social control should only be utilized as a 
means of last resort. " 

"Clause 25 - Special allention should be given to comprehensive policies and 
strategies f or the prevel/tion of alcohol, drllg ami other substance abuse by young 
persons ... " 

"Clause 35 - A range of services and helping measures should be provided to deal 
with the difficulties experienced by young persons in the transition to adulthood. 
Such services should il/c1ude special programmes for youl/g drug abusers which 
emphasize care, counselling, assistance and therapy-oriented interventions" 

"C1allse 45 - Government agencies should give high priority to plal/s al/d 
programmes for youl/g persons and should provide sufficient fimds and other 
resources for the effective delivelY ofservicesJacilities and stafffor adequate 
medical and mental health care, nutrition, housing and other relevant services, 
il/c1uding drug al/d alcohol abllse prevel/tiol/ al/d treatmel/t, ensuring that such 
resources reach and actually benefit young persons. " 

Guidelines for Action on Children in the Criminal Justice System p romotes: 

"Clause / 5 - A review of existing procedures should be undertaken and, where 
possible, diversion or other alternative initiatives to the classical crimil/al justice 
systems should be developed to avoid recourse to the criminal j ustice systemsfor 
young persons accused of an offence. Appropriate steps should be taken to make 
available throughout the State a broad range of alternative al/d educative 
measures at the pre-arrest, pre-trial, trial al/d post-trial stages, in order to 
prevel/t recidivism and promote the social rehabilitation of child offel/ders. 
Whenever appropriate, mechanisms for the informal resolution of disputes in cases 
involving a child offender should be utilized, including mediatiol/ and restorative 
j ustice practices, particularly processes involving victims .. . " 

Section 6 of the Ch ildren (Crim inal Proceedings) Act 1987 

':4 person or body that hasflll/ctions ul/der this Act is to exercise those f lll/ctiol/s 
havil/g regard to tltefollowil/g pril/ciples: 
(aJ that children have rights andji-eedoms before the law equal to those enjoyed by 

adults and, in particular, a right to be heard, and a right to part icipate, in the 
processes that lead to decis ions that affect them, 
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(b) thaI children who commit offences bear responsibility for their aclions but, 
because of their state of dependency and immaturity, require guidance and 
assistance, 

(c) Ihal it is desirable, wherever possible, 10 allow Ihe education or employment of 
a child 10 proceed wilhout interruplion, 

(d) that it is desirable, wherever possible, 10 allow a child to reside in his or her 
own home, 

(e) thai the penalty imposed on a child for an offence should be no grealer Ihan 
thai imposed on an adult who commits an offence of the same kind, 

(/) thai it is desirable Ihal children who commit offences be assisted with their 
reinlegration inlo the community so as 10 sustainfamily and community lies, 

(g) thaI it is desirable thai children who commit offences accepl responsibility for 
their actions and, wherever possible, make reparation for their aclions, 

(h) Ihal, subjeci to Ihe olher principles described above, consideration should be 
given 10 the effect of any crime on the viclim." 

Common law principles 

InR v SDM (200 1) 51 NSWLR 530 Wood CJ said at [17]: 
"There are cases where special allowance will need to be made for the offender's 
emotional immaturity: R v Kama (2000) 110 A Crim R 47; BC200000505; [2000} 
NSWCCA 23, or for his or her deprived background, and so on". 

In R v GDP (199 1) 53 A Crim R 112 at 116 Matthews J (Gleeson CJ and Samuels JA 
agreeing) adopted comments by Yeldham J in R v Wilcox (15 August 1979, 
unreported) 

" ... in Ihe case ofa youlhft" offender ... considerations of punish men I and of 
general delerrence of others may properly be largely discarded infavour of 
individualised treatment of the offender, directed to his rehabilitation." 

In R v TVC [2002] NSWCCA 325 Sperling J cited Wood J in R v Hoai Vinh Tran 
[1999] NSWCCA 109 at[13]: 

"In coming to Ihal conclusion his Honour made reference 10 the well known 
principle Ihat when co uris are required 10 sentence a young offender 
consideralions of punish men I and general delerrence should in general be 
regarded as subordinate to the need to foster the offender's rehabilitation ... Thai 
is a sensible principle 10 which full effeci should be given in appropriale cases. It 
can have particlllar relevance where an offender is assessed as being at the cross 
roads between a life of criminality alld a law abiding existence. " 

A t Goal 17 the NSW State Plan 2021 affirms: 

"We wil/address the IInderlying callses ofjllvenile crime through early 
intervention, and appropriate lIon-custodialapproaches. We will also reduce 
juvenile and adult re- offending by diverting people with mental health problems 
away ji-om the criminal j ustice 5ystem and towards the heallh services they need. 
We will work to ensure that juvenile and adult offenders are given access to a 
rallge of specialist programs best placed to address the underlying causes of 
crime. 
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It is the view of the Children's Court that programs directed at diversion, appropriate 
intervention and rehabilitation of young people must be a priority if a reduction in 
recidivism is to be achieved. 

The Court proposes that all diversionary options which are avai lable to adults under 
the CSPA, should be evaluated and adapted to address the relevant needs of young 
people. While this would require significant legislative review and reform, its 
legitimacy is underpinned by sound international , domestic and common law 
principles and its operation would assist in reducing recidivism, a priority in the NSW 
State Plan 2021 at Goal 17. According to Trimboli, a recent BOCSAR review of the 
research3 reveals that appropriately targeted intervention has been shown to reduce 
recidivism for a range of offences. 

The Court is also of the view that diversionary programs should be available to all 
young people, whether dealt with at law or in the Children's Court, as evidence-based 
earl y intervention programs may assist in addressing the underlying causes of a young 
person's offending, irrespective of the serious nature of their offending. Trimboli cited 
evidence which shows that intervention is most effective for young people who have 
multiple risk factors and are at high risk of re-offending4 The development of pro
social skills may assist a young person to embark on a law-abiding life and effectively 
divert them from a life of crime. 

The Children's Court recognises that many of the diversionary options currently 
available to adults are only available in the Local Court jurisdiction and it suggests 
that existing or proposed facilities in the Children's Court, and Local Court where 
necessary, be modified to deal with young people referred from the District Court. It 
is essential however, that young offenders are quarantined from adult offenders, so 
appropriate measures should be taken to provide dedicated youth programs and li st 
days at Court. 

Another obstacle in addressing the complex needs of young people charged with 
serious offences is the availability of bail. The Court proposes that bail assistance 
programs should be explored for young people to allow them to participilte in 
intervention programs and, where bail is not available an alternative custodial 
intervention program, both during remand and as a custodial sentencing option, 
should be developed. This will be further explored below. 

Early diversion 

Question 9.1 
Should an early diversion program be established in NSW? If so, how should it 
operate? 

Diversion under the Young Offenders Act 1997 (YOA) is not avai lable for young 
people who are dealt with at the Local or District Court. 

3 Lily Trimboli , "NSW Court Referral of El igible Defendants into Treatment (C REDIT) pilot program: 
An evaluation" (20 12) Crime and Justice Bullet, Bureau o/Crime Statistics and Research, 3. 
4 Ibid . 
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As discussed above the Children's Court supports the introduction of appropriate 
diversionary options for young people. The Court proposes that these alternatives 
be available if the young person is dealt with in the Children's Court, Local Court 
or District Court. 

Program-based diversion 

Question 9.2 
Is the Court Referral of Eligible Defendants into Treatment program operating 
effectively? Should any changes be made? 

In its submission to the Criminal Law Division on People with cognitive and 
mental health impairment in the criminal justice system, the Children's Court 
supported the expansion of the CREDIT program to all courts sitting as Children's 
Courts in NSW. This program would be particularly useful in addressing the often 
complex and multi-dimensional causes of juvenile offending. 

Question 9.3 
Is the Magistrates Early Referral into Treatment program operating effectively? 
What changes, if any, should be made? 

This program should also be adapted to meet the needs of young people and be 
expanded to address issues with alcohol. Young people would require a higher 
level of support and assistance than adults to assist them in complying with the 
program. As well , young people typically present with a range of associated needs, 
and issues of addiction and rehabilitation may vary substantially from those of 
adults. 

Question 9.4 
I. Is the Drug Court operating effectively? Should any changes be made? 

The YDAC was abolished on 30 June 2012 and no similarly intensive program has 
been proposed to address the issues surrounding substance abuse as a cause of 
serious criminal offending in young people. Pursuant to proper evaluation and 
modification, it is proposed that the Drug Court should be made available to young 
people, that the eligibility requirements be modified accordingly, and that the 2 1 
days allocated for detoxification, assessment and the development of a plan should 
take place in a facility operated by a dedicated and accredited service provider. 

Whilst thi s detoxification facility would be a residential facility and participation 
would be a condition of bail , it should not entail a period of remand, unless the 
young person would otherwise be detained. In its previous submission the Court 
supported the availability of a Compulsory drug treatment detention for serious 
young offenders and it is suggested that the extension of the jurisdiction of the 
Drug Court to include young people would link into these proposed services. 

Research into the adult jurisdiction at paragraph 9.88-9.89 in question paper 9 
indicates that the Drug Court is more cost effective than imprisonment and reduced 
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the rate of recidivism for adults who undertook the program. Due to the even 
higher cost of detaining young people and the potential long-term benefits that 
could arise (ie potentially reducing drug/alcohol offending for the balance of the 
life of the young person) it is feasible that the State would enjoy even greater 
savings by extending the jurisdiction of the Drug Court to include young people. 
The Children's Court also supports the expansion of the Drug Court program to 
other geographical areas outside the major population centres. 

2. Should the eligibility criteria be expanded, or refined in relation to the "violent 
conduct " exclusion? 

It is the view ofthe Children's Court that, by their nature, drugs and alcohol reduce 
inhibitions and self-control and make young people more vulnerable to impulsive, 
reactionary, immature and violent behaviour. The Court supports the expansion of 
the eligibility criteria to enable it to address drug and alcohol issues where they are 
shown to be causal or linked to the offending violent behaviour. 

Section 11 adjournment 

Question 9.5 
is deferral of sentencing under s 1i of the Crimes (Sentencing Procedure) Act 1999 
(NSW) working effectively? Should any changes be made? 

In 2002 the Crimes Legis/ation Amendment (Criminal Justice 1nterventions) Act 
(CLACJIA) amended the Criminal Procedure Act 1986 (CPA), the Bail Act 1978 
and the Crimes (SentenCing Procedure) Act 1999 (CSPA): 

o Part 9 intervention Programs (now Part 4) was inserted into the CPA: 
~ Section 177 (now s 349) states that a person is not eligible to 

participate in an intervention program if they are dealt with in the 
Children's Court for the offence or dealt with lUlder Division 4 of 
Part 3 of the CCPA. 

~ Section 175(1) (now 347(1)) states that ''''The regulations may 
declare that a program of measures for dealing with offenders or 
accused persons that is described in the regulations is an 
intervention program for the purposes of this Part." 

o Section 36A of the Bail Act 1978 was amended to introduce bail for the 
purpose of allowing a person to be referred for assessment for, or 
participation in, an intervention program. The section expressly precludes 
young people from being bailed for this purpose under s 36A(6). 

o Section 11 of the CSPA was expanded to provide for deferral of 
sentencing for the purpose of assessment or participation in an 
intervention progranl under s 36A. Previously deferral was only available 
for participation in rehabilitation programs. 

The Criminal Procedure Regulation 2010 deals with Part 6 Circle Sentencing 
Intervention Progranl, Part 7 Forum Sentencing Intervention Program and Part 8 
Traffic Offender Intervention Program. 
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As a result, a young person cannot be granted bail to allow them to participate in 
an intervention program nor can they participate in an intervention program if they 
are being sentenced under the CCPA or dealt with in the Children's Court. An 
intervention program may be ordered as a condition of a good behaviour bond 
under s 9 or 10 of the CS PA or as an order under s 10(l)(c). 

The Second Reading Speech for the CLACJ [A 5 did not provide an explanation as 
to why young people had been almost entirely excluded from participation in 
"intervention programs". 

The Court recommends that the sections of the legislation referred to be amended 
to ensure that young people in the criminal justice system are positively assisted in 
accessing intervention programs which address their complex needs and the 
underlyi ng causes of their criminal offending, at the pre-sentence, sentence and 
post-sentence stage. 

Intervention programs under the Criminal Procedure Act 1986 (NSW) 

Question 9.6 
I . Is the current scheme of prescribing specific intervention programs operating 

effectively? Should any changes be made? 

No comment. 

2. Is there scope for extending or improving any of the programs specified under the 
scheme? 

Yes, by adapting them and making them avai lable to young people. 

3. Are there any other programs that should be prescribed as intervention 
programs? 

The Children's Court proposes that a system of intensive bail support be developed 
to allow more young people to be granted bail to participate in targeted 
intervention programs. 

The Court is concerned that young people who are not el igible for bailor who are 
sentenced to a period in custody do not have access to appropriate, intensive and 
targeted intervention programs. In its previous submission to question papers 5-7, 
the Court lent its support to the introduction of a youth orientated version of the 
adu lt Compulsory Drug Treatment Detention at s 5A CSPA. 

The Court proposes that a similar sentencing option, called "Compulsory Intensive 
Intervention Detention" be introduced. This would allow a young person, ordered 
to serve a custodial sentence whose criminogenic needs were causal or connected 
to their offending, to have any parole period revoked and their sentence served by 
way of a 3 staged intervention program, intended to address the underlying causes 

5 NSW, Second Reading Speech, Legislative Assembly, 12 November 2002, 655 (Mr Stewart, 
Parliamentary Secretary on behalfofMr Debus). 
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of their offending behaviour. As with the Compulsory drug treatment detention it 
would provide for: 

I . a period of intensive intervention in detention; 
2. upon successful completion of stage I , the young person would enter a stage 

of semi-open detention where they would participate in programs within the 
community, and 

3. upon successful completion of stage 2, the young person would ente r a stage 
of less intensive intervention in the community. The young person would be 
released on parole for thi s stage of the program. 

If a young offender did not comply they would not proceed to the next stage, which 
may result in them remaining in detention for a longer period than if they had 
complied wi th the program. The program would effecti vely reward compliance and 
promote rehabilitation by allowing committed young people to reduce their term of 
detention. 

In the case of young people who are refused bail , the Court recognises that there 
may be difficulty in engaging them in meaningful programs as the likely time in 
detention may be uncertain. In spite of this the Court maintains that young people 
who present at Court with particular needs, identified in expert reports or by 
assessment of the Adolescent Court and Community Team, should be expedited 
into "standard" programs while in custody awaiting the outcome of their matter. 
Where young people do show progress towards rehabilitation during thi s period it 
is proposed that it should be a relevant consideration at sentence or in any bail 
application. 

Because so many young people present with dual diagnosis for 
drugs/alcohol/mental illness and al so have problematic hi stories with education, 
family dysfunction , health, housing etc it is proposed that program providers for all 
the services outlined, would work closely together and share resources where 
appropriate. 

Approaches to criminal offending 

Questioll 9.7 
1. Should restorative justice programs be more widely used? 

Yes. Court can be a process which quarantines young offenders from the human 
element of their offending. Restorative justice programs assist young people by 
requiring them to face their victim and consider the harm they have caused. 
Consequences then fl ow as they are held accountable, are a party to discussions, 
and must agree on punishment, reparation or programs. 

A recent study by BOCSAR6
, looked at public perceptions of what is effective in 

preventing crime and disorder. For offences oftheftlvandali sm and assau lt, the 
study found that 86% of the public surveyed agreed that offenders should do 

6 Elizabeth Moore, "Restorative Just ice Initiatives: Public op inion and support in NSW" (2012) Crime 
and Justice Statistics, NS W Bureau o/Crime Statistics and Research, 10. 
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unpaid work in the community and 87% agreed that victims should have the 
opportunity to inforn1 offenders of the hann they had caused. Those surveyed 
believed that these two outcomes were more effective in preventing crime and 
disorder than receiving a prison sentence. 

Forum Sentencing 
BOCSAR is currently reviewing the effect of Forum sentencing in Local Courts on 
recidivism. Participants in previous research expressed a high level of satisfaction 
with the program 7 but to date it has not been shown to reduce re-offending8 As 
well , Youth justice conferencing9 has not been shown to reduce re-offending. 

Youth Justice Group Conferencing in Victoria is only available to young people 
who are facing serious charges. The model is based on Group Family Conferencing 
in New Zealand where the Ministry of Justice refers to them as the "lynch-pin of 
the New Zealand youth justice system" . ' 0 The Victorian conferences are only 
conducted where a probation order or custody is likely, and the offender returns to 
the Court at the completion of their outcome plan. Successful completion of the 
plan results in a more lenient sentence, typically a community based order as 
opposed to a sentence of detention. 

The Children's Court is concerned that if matters dealt with by way of a Forum are 
finalised on the completion of the intervention plan, as in the current Local Court 
scheme, judicial officers may be reticent to impose a Forum on young offenders for 
more serious offences, as they do not have control over the final disposition ofthe 
matter and the intervention plan may not adequately satisfy the purposes of 
sentencing. 

Research from the UK indicates that conferencinr may be more effective in 
reducing recidivism for more serious offending.' A recent evaluation of the 
Victorian model has shown that young people who participated in a Youth Justice 
Group Conference were "much less likely to have reoffended within 12 or 24 
months than young people who received initial sentences of Probation or Youth 
Supervision Orders". '2 

In principle, the Court supports the introduction of a modified version of Forum 
Sentencing, framed on the Victorian model , for young people who are facing more 
serious charges in the Children's Court, Local Court or District Court. In this 
proposed model, upon completion of the timetable set for the intervention plan, the 

7 Trimboli , above n 3, 12. 
8 Craig Jones, tt Ooes Forum sentencing reduce re-offending" (2009) 129 Crime and Justice Bulletin, 
NSW Bureau a/Crime Statistics and Research, 12. 
' Nadine Smith and Don Weatherburn, "Youth Justice Conferences versus Children's Court: A 
comparison of re-offending" (2012) 160, Crime and Justice Bul/etin, NSW Bureau 0/ Crime Statistics 
and Research, 17. 
10 The Youth Court of New Zealand, "Family Group Conference" 
<http://www.justice.govt.nzlcourts/youth/about-the-youth-courtJfamily-group-conference> at 13 
September 20 12. 
11 Law Reform Commiss ion, "Sentencing Question Paper 9: Alternative approaches to criminal 
offending" (20 12) New South Wales Law Reform Commission, paragraph 9.138. 
" KPMG , "Rev iew of the Youth Justice Group Conferencing Program" (20 10) Department a/Human 
Services, 39. 
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young person would return to Court for sentencing where satisfactory compliance 
with the plan would result in a lesser penalty. Conversely failure to complete the 
plan is a relevant factor in any further sentencing exerci se. 

It is the Court's view that a return to Court promotes greater transparency and 
community confidence in the justice system, particularly when dealing with serious 
offences. The Court also supports the expansion of the current program so that it is 
avai lable for first time offenders. 

Circle Sentencing 
The Children's Court supports the expansion of the current Circle Sentencing 
model , or the introduction of a dedicated youth Circle Sentencing scheme, to 
address the complex needs of young Indigenous people. The Court understands 
that Indigenous sentencing options are available in all states in Australia except 
Tasmania and that some states, including Queensland, South Australia and Victoria 
have courts dedicated to young Indigenous people. 

On a daily basis the Children's Court deals with the overrepresentation of 
Indigenous young people at all stages of the criminal justice system. The Court 
supports the introduction of more culturally appropriate ways to deal with young 
Indigenous people, in particular by engaging and empowering their families and 
communities. 

Research shows that to date, Circle Sentencing has not been shown to reduce 
recidivism,13 but researchers suggest that criminal justice and community building 
aims are very much related and were being met. The studies proposed that 
recidivism should not be the only criterion of assessment and that success of the 
program should be considered in light of the broader community building 
objectives. 14 

Whilst the Court promotes ongoing evaluation and improvement of the (youth) 
Circle Sentencing process it is of the view that narrowing the focus to recidivism 
alone may minimise actual successes, by failing to recognise its potential to 
strengthen more informal social controls within Aboriginal communities over the 
longer term. The Court supports a longer term view of the success of Circle 
Sentencing (and youth Circles) where its crime prevention capacity may evolve 
over time. 

2. Are there any particular restorative justice programs in other jurisdictions that 
we should be considering? 

Youth Justice Conferencing is available in the Children's Court but is not suitable 
for matters dealt with at law. The version of Forum sentencing discussed above is 
supported by the Court as an additional program, and would be useful for the more 
serious matters at the Children's Court, Local Court and District Court. 

13 Jacqueline Fitzgerald, "Does circle sentencing reduce Aborig inal offending?" (2008) I 15 Crime and 
Justice Bulletin, NSW Bureall a/Crime Statist ics and Research, 7. 
14 Elena Marcheni, "Indigenolls Sentencing COUl1 s" (2009) Brief 5, Indigenolls Justice Clearing HOllse, 
3. 
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The Court is not aware of other restorative justice programs, other than those li sted 
above, which would add to the regime of sentencing options for young people. 

Question 9.8 
1. Should problem-solving approaches to justice be expanded? 

The Court supports problem-solving approaches to justice which address the 
complex needs and underlying causes of criminal offending in young people. The 
recommendations articulated above support the diversion of young people at all 
stages of the criminal justice system into appropriate programs. It is proposed that 
these programs should consider the young person holistically and agencies should 
work together to address the overlapping and often complex needs of the young 
person. A summary of the proposed programs include: 

o the expansion of the Adolescent Court and Community Team (ACCT); 
~ This team should be required to identify and screen young people at 

court who are likely to suffer with cognitive and mental health 
impairment or mental illness, and should not rely on referral alone; 

o the introduction of a youth CREDIT program; 
~ It is proposed that the ACCT and youth CREDIT would work closely 

together to identify, assess, make recommendations to the Court, refer 
young people into appropriate services and oversee the young person's 
progress holi stically; 

~ A multi-agency approach to criminal offending should be facilitated 
where information is shared, families are engaged where appropriate 
and the level of supervision is measured according to a ri sklneeds 
assessment; 

o The expansion of the Drug Court to accommodate young people to 
replace the previous Youth Drug and Alcohol Court; 

o An intensive bail support program to assist more young people access 
intervention programs; 

o Targeted "standard" intensive intervention programs for young people on 
remand which may assist in bail applications and at sentence; 

o Targeted intensive interventions at the sentencing stage, where a 
condition of an order is framed to provide for compliance with a program 
to address the identified needs of the individual as part of a community 
based order; 

o Compulsory drug treatment detention for young people; 
o Compulsory intensive intervention detention for young people, and 
o The transition from detention into services in the community should be 

seamless and accompanied by the optimal level of supervision. 

The Court welcomes further investigation into the possibility of introducing a 
"Community Court" in NSW, described at paragraph 9.1 70- 190. This may assist in 
diverting young people away from the criminal justice system by engaging and 
empowering conullUnities in addressing local issues, offering cul turally appropriate 
solutions, linking young people to services to address the dynamic risk factors of 
their offending, provide mediation in domestic disputes prior to court invo lvement, 
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provide assistance with housing and offer restorative justice processes at a grass 
roots level. 

2. Should any of the models in other jurisdictions, or any other model, be adopted? 

As above. 

Any other approaches? 

Question 9.9 
Are there any other diversion, intervention or deferral options that should be 
considered in this review? 

The Court welcomes proposals for further evidence-based options for young 
people. 

Question Paper 10 - Ancillary orders 

Compensation orders 

Questions 10.1 
Are compensation orders working effectively and should any changes be made /0 the 
current arrangements? 

The Children's Court reiterates its comments in relation to fines for young people 
at paragraph 8.3.2. The Court is of the view that financial ob ligations should not be 
placed on young people who do not have an income. The purposes of sentencing 
are not advanced in cases where the parents pay the compensation and a financial 
burden on a young person may compromise their rehabilitation and place them at 
ri sk of further offending. The Coul1 prefers that young people make reparation by 
performing work in the community or for the victim, through formal or informal 
processes. Youth Justice Conferences, CSOs, and the proposed Youth Forum 
Sentencing would be ideal vehicles for this, but there is al so scope for such work to 
be a condition of a bond. 

Driver licence disqualification 

Question 10.2 
1. What changes, if any, should be made to the provisions governing driver licence 

disqualification or to its operational arrangements? 

The Children's Court is of the view that young people are highly susceptible to 
committing driving offences and it supports restrictions and conditions being 
imposed on young people for their own protection, the protection of the 
community and for general deterrence. 

The Coul1 is concerned that young Indigenous people living in rural and remote 
areas, where there is little or no public transpol1, are more likely to be tempted to 
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drive a vehicle when they are not licenced to do so. The Committee responsible for 
the Doing Time - Time for Doing report expressed its concern that "driving licence 
offences appear to conslilute a significant part of the normative sentencing culture 
for Indigenous youth. ,,/5 The Court supports the Committee's view at paragraphs 
7.155 - 7.156, that steps should be taken by governments to provide support and 
assistance regarding licencing and traffic matters for Indigenous people in rural 
and remote areas. 

Participation in a Traffic Offender Program and evidence of rehabilitation should 
have the potential to reduce the disqualification period beyond the automatic 
period. 

2. Should driver licence disqualification be made available in relation to offences 
that do not arise under road transport legislation? 

The Children's Court is not aware of any evidence-based research which supports 
the disqualification of driving licences for unrelated matters or provides evidence 
that it promotes any of the purposes of sentencing. Unti l such evidence exists, the 
Court does not endorse such a measure . 

Question Paper 11 - Special categories of offenders 

I ndigenous offenders 

Question 11.1 
I. How can the current sentencing regime be improved in order to reduce: 

a. the incarceration rate of Indigenous people; and 
b. the recidivism rate of Indigenous offenders? 

In 2010 - 2011 47% of young people in detention were [ndigenous. '6 The 
submission to the Committee on the Rights of the Child expressed its concern that 
"There are a variety of reasons for the overrepresentalion of Aboriginal and 
Torres Strait Islander young people, including a lack of diversion and crime 
prevention program ... ,,/ 7 The Court supports appropriate intervention during the 
course of the criminal justice process to address the underlying causes of offending 
behaviour, curtail custodial sentences and reduce recidivism. 

The Intensive bail support scheme referred to earlier should have a special focus on 
young Indigenous people, particularly where they lack accommodation. The 
committee for the Doing Time - Time for Doing report expressed the importance of 
intervention occurring at the earliest stage of the criminal justice process, 
preferably at the point of charging, by way of restorative justice and intervention 

IS House of Representatives Standing Committee on Aboriginal and Torres Strait Islander Affairs, 
"Doing Time - Time for Doing: Indigenous youth in the criminal justice system" (2011) Parliament of 
the Commonwealth of Australia, paragraph 7. 154 
16 Juvenile Justice NSW, "Annual Report Summary: 20 I 0-20 II" (20 I I) Juvenile Justice, 2. 
17 Australian Human Rights Commission , "Information concerning Austra lia and the Convention on the 
Rights of the Child: Submission to the Committee on the Rights of the Child, (2011) 4'h Australian 
Government's 4111 Periodic Report, paragraph 178. 
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based rehabilitation. IS If bail were granted they should be ordered to participate in 
an intervention program where successful completion would mitigate their 
sentence. 

Appropriate services, intervention programs and sentencing options should be 
avai lable for young Indigenous people in rural areas. The Court supports further 
enquiry into culturally appropriate and evidence-based programs, such as those 
outlined in a 2011 report by the Indigenous Justice Clearinghouse. 19 

Upon a plea of guilty or finding of guilt, the Court proposes that young Indigenous 
people whose offending appears to be related to disadvantage experienced as a 
direct result of their Indigenous status "must" automatically be considered for 
participation in an intervention program under s II of the CSPA. If eligible fo r 
bail , the Fernando principles could be used as a guide to establish their eligibility 
to participate in the designated intervention. The ACCT could assist the Court in 
making this assessment. The young Indigenous person would then be referred to 
the youth CREDIT program for supervision and referral to culturally appropriate 
programs. 

Upon successful completion/compliance with the program/s and accompanyi ng 
evidence that the young person's prospects for rehabilitation were improved as a 
result of the programs, the resulting sentence could be reduced. This could result in 
a community based order rather than detention, thus contributing in a small way to 
a reduction in the number of young Indigenous people being detained. By 
addressing the causes of the offending behaviour it is conceivable that such 
intervention would also reduce the likelihood of further offending. 

Where a young person is not granted bail it is proposed that a culturally appropriate 
intensive "standard' intervention program be ordered in appropriate cases, as 
outlined in question 9.6.3. Programs should, where possi ble, provide supervision in 
the detention centre by a member ofthe Indigenous community or by a person with 
sufficient training in Indigenous issues. 

The Court also supports referral to (youth) Circle Sentencing, in the fom1 
previously di scussed. The Court supports the involvement offamily, as well as 
appropriate community members or extended family where possible. 

The Court supports culturally appropriate versions of the proposed Compulsory 
Drug Treatment Detention and Compulsory Intensive Intervention Detention, 
which would reduce the time in detention if the young person complied with the 
program. The Court also supports the introduction of dedicated Indigenous youth
specific diversionary programs in detention, such as the Balund-a program, a 
residential diversionary progran1 which aims to: 

"reduce re-offending and enhance skills within a cultural and supportive 
community environment .. . Programs address specific areas o/risk to assist 

18 HOllse of Representat ives Standing Committee on Aboriginal and Torres Strait Islander Affairs, 
above n 15, paragraph 7.2 10-7.211. 
19 Kelly Richards, Lisa Rosevear and Robyn Gilbert, "Promising interventions for reducing Indigenous 
juvenile offending" (20 I I) BrieF 10, tndigenous Justice Clearinghouse. 
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on improving life skills and reintegration into the community, for example 
cognitive based programs, drug and alcohol, anger management, education 
and employability, domestic violence, parenting skills and living skills. 
Cultural activit ies include excursions to sacred sites, music, dance and art. 
Elders employed by the program provide support and assist residents to 
recognise, restore and value cultural links with their land and history,,20 

Where a young Indigenous person is sentenced before a traditional court, the Court 
supports the use of the Fernando principles in mitigating the severi ty of sentence 
in appropriate cases. 

Appropriate post release programs should be implemented to reintegrate the young 
Indigenous person back into their community by connecting them to appropriate 
services and supervision. Don Weatherburn proposes that : 

" ... if you are looking for a short to medium- term strategy for reducing 
Aboriginal imprisonment, there could be no beller place to start than 
rehabilitation strategies for reducing the proportion of Aboriginal people who, 
after release ji-om prison, come back to prison. ,,21 

2. Are there any forms of sentence other than those currently available that might 
more appropriately address the circumstances of Indigenous people? 

The Court welcomes suggestions for further evidence-based alternatives. 

3. Should the Fernando principles be incorporated in legislation and if so, how 
should this be achieved and what form should they take? 

Yes. The Court supports these principles being codified for eligible Indigenous 
offenders and propose they be used when a young Indigenous person must be 
considered for referral for intervention under s II of the CSPA. They should al so 
be available in mitigation at sentence. 

Offenders with cognitive and mental health impairments 

Question J 1.2 

1. Should the Crimes (Sentencing Procedure) Act 1999 (NSW) contain a more 
general statement directing the court's allention to the special circumstances that 
arise when sentencing an offender with cognitive or mental health impairments? If 
yes, what form should these principles take? 

Yes. Where an issue is identified the Court should be provided with expert 
evidence to assist it in the sentencing process. A definition of "cognitive or mental 
health impairment" should be inserted into the legislation to assist in identifYing 
these individuals. The Court supports the definition provided by the Law Reform 

20 Corrective Services, NSW Government, "Balund-a (Tabu lam)", 
<www.correctiveserv ices.nsw.goY.au/offender-management/correct iona \-centres/ba I und-a_ tabu lam> 
14 September 20 12. 

21 HOllse of Representati ves Standing Committee on Aboriginal and Torres Strait Islander Affairs , 
above 11 15, paragraph 7.2 15. 
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Commission in its 2012 report on "People with cognitive and mental health 
impairment in the criminal justice system: Diversion. " 

2. In whal circumstances, if any, should the courls be required to order a pre
sentence report when considering senlencing offenders with cognilive and menial 
health impairmenls to prison? 

It can be difficult for the Court to identify a person who might be suffering from a 
cognitive or mental health impairment. It is incumbent on the legal practitioner 
representing the young person to be sensitive to the issues and raise it with the 
Court. 

Section 25 of the CCPA applies in all Courts exercising criminal jurisdiction over 
young people, and requires that a Court shall not sentence a young person to 
detention unless a background report is prepared and tendered, and the court has 
taken into account matters contained in it. In the case of young people with a 
cognitive or mental health impairment, a background report should be considered 
in conjunction with any accompanying evidence including psychological or school 
reports. 

3. Should courts have the power to order thai offenders with cognitive and mental 
heallh impairments be detained infacililies other than prison? {(so, how should 
such a power be framed? 

In principle the Court supports the detention of young people with cognitive and 
mental health impairments in a separate faci li ty but careful consideration wou ld 
need to be given to its process and implementation. 

4. Do existing senlencing options present problems for people wilh cognitive and 
menial heallh impairmenls? {(so, how should Ihis be addressed? 

Where a sentence is being considered which would require compliance with 
conditions or programs is being ordered, a background report should be ordered 
and considered with any accompanying psychological , school or other reports. 

5. Should any new sentencing options be inlroducedfor people with cognitive and 
menial heallh impairmenls? if yes, whallypes of sentencing oplions should be 
inlroduced? 

Special care should be taken during the course of the criminal justice process to 
divert young people with cognitive or mental health impairment into appropriate 
programs to assist them in addressing their complex needs. More targeted 
intervention may be required to assist these young people in complying with any 
conditions attached to their sentence. 

The Court would welcome suggestions for additional sentences which adequately 
addressed the purposes of sentencing while addressing any individual 
vulnerabilities of a young person suffering from a cognitive or mental health 
im pai rment. 
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Question Paper 12 - Procedural and jurisdictional aspects 

Jurisdictional reforms 

Question 12.9 

3. Should the Chief Magistrate have the power to issue guideline judgments for the 
Local Court? If so, what procedures should apply? 

This would not be appropriate for matters involving young people. 

Question 12.10 
I. Should a sentence indication scheme be reintroduced in NSW? 

The Court is not aware of any research indicating that such a scheme satisfies the 
interests of justice in a particular case. 

The role of victims in sentencing proceedings 

Question 12.11 
I. Should a court be permitled to give weight to the contents ofafamily victim 

impact statement when fixing the sentence for an offence in which the victim was 
killed? 

No. The Children's Court is of the view that the current scheme is appropriate and 
that while it is important for the victim to be able to publicly express the impact of 
their loss, there is a risk that the value of one life may inappropriately be viewed as 
greater than the life of another because of a particularly compelling victim impact 
statement. 

Yours sincerely 
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