SECURITY FOR COSTSAND ASSOCIATED COSTSORDERS

SUBMISSION TO THE LAW REFORM COMMISSION OF NSW

. The contents of the Uniform Civil Procedure RBul@ Part 42 Division 6), as
they concern security for costs, remain in substhythe same terms as the
predecessor rules of court, which have regulatedN#ew South Wales courts’
jurisdiction in this respect, for many decadesheyllargely originate from the
United Kingdom’s rules of court and case law, gdiagk at least to the 19
century.

. Apart from the courts’ exercise of this jurigtho under the Rules, of more
frequent importance is the jurisdiction arising end1335 Corporations Act,
where d'corporation” as defined in that Ac¢ts plaintiff in any action or other
legal proceeding’

Practice and procedure throughout Australials&ntially uniform on questions
of security for costs, because s1335 is Commontvéadislation and because the
rules of court of all courts — federal, and theéestaand territories — are in similar
terms to UCPR42 — see, e.g. Federal Court Ruleter@s.

. Any departure from that general uniformity woblkl highly undesirable. The
evils of forum-shopping to which it would be likely lead, would almost
certainly outweigh any improvement which may beatde of achievement, in a
substantive revision in New South Wales alonehefdresent UCPR Part 42. If
that were to occur and there to emerge therebgrg@nt regimes for security for
costs , any plaintiff which might be susceptibleatoorder for security for costs,
would, quite understandably, be impelled to ing#itits litigation in the court with
the least rigorous requirements for cases for ggcuhether or not that was
otherwise the most appropriate jurisdiction.

Obviously also, it is not open to the Parliam&rilew South Wales, as a matter
of constitutional competence, to override the teois1335 Corporations Act or
limit the availability of that jurisdiction, whemvoked by defendants.

. Accordingly any reform which is to be proposedtte current law of security for
costs in New South Wales, should only take plackeua regime such as
produced'’harmonised rules of courtfor subpoenas and for corporations, from
the committee of judges appointed by the Councloef Justices.

The balance which exists under the presentbbatween the legitimate rights and
interests of plaintiffs and defendants, appeatseta generally fair one. The
starting point is the general feature of litigatinmAustralia, whereby a plaintiff
whose case ultimately fails, will normally be oréétto pay the legal costs of the
successful defendant. In the case of an impecarorporate plaintiff, by virtue
of s1335, such a plaintiff will normally be susdbf# to a requirement that, in
advance of its case being heard, it provide secfaitthat potential adverse costs
order. Such a general rule would appear to basoreble corollary of the
privileges, in particular the privilege of limitdidbility, which are available to
corporations under the corporations legislation.



8. There would not seem to be any reason to tlhakthe fairness of the balance, in
the case of corporate plaintiffs, would be enhanbgdny change to the text of
the current law, such as to attempt to differeat@t the basis of what may be the
plaintiff's own legal funding arrangements. Sudffietlentiation as may be
appropriate to particular cases, is better made case-by-case basis under the
existing discretionary regime.

9. Inthe case of natural person plaintiffs, tHémewise seems to be a reasonable
balance of fairness in the law, as currently applembodied in particular, in the
normal principle that poverty, standing alone &scéor, is insufficient to justify a
requirement for security for costs.

10. In the view of the writer therefore, there @ésobvious area for major
improvement in the current text of UCPR Part 42.

11. In the case of corporate plaintiffs, the wrgeggests there may be room for
improvement as the law currently operates unde3s13

12. The text of the section operates by referemtle provision ofcredible
testimony”by the applicant for security and thus casts ategNiary onus on the
defendant/applicant. That language, apparentingldiack to the seminal United
Kingdom Companies Act of 1862, puts a burden obpom the applicant which
was perhaps reasonable and justifiable, at a tim@wompanies law made it the
ordinary feature of the operation of a corporatiwat there be disclosure and
verification of the corporation’s financial posiio

13. The regulation of financial record-keeping dtlosure, now laid down in the
Corporations Act, no longer makes it a normal featf a company’s operation
(apart from the case of public listed companika) there be any revelation to
outsiders, of the company’s financial positionisihowadays a frequent feature
of litigation, that a defendant will be faced wéltorporate plaintiff, about which
he or she has no knowledge or means of knowledtetas corporate plaintiff's
financial position and thus itability to pay costs’, for the purposes of s1335.

14. In effect, a defendant is frequently faced whit problem of first ascertaining and
then proving, what is essentially a negative faet:that the plaintiff corporation
does not possess any financially valuable as3éts.only tools which are
available for it so to do, consist of the issuifig@opoenas and notices to
produce.

15. In the view of the writer, the availability tiee defendant of the right to issues
subpoenas and notices to produce does not sutficigmotect the legitimate
interests of a defendant which is sued by a cotpguaintiff, the financial
position of which is not otherwise known to theatefant. In particular, this is
so, in view of the limited value, as a matter o$ipige proof, of an incomplete or
unsatisfactory answer to a subpoena or a notipediduce.

16. The writer suggests that a procedure couldbhsidered, under which a
defendant had the right to request, of a corpqiaiatiff, that the plaintiff
produce a specified form of current and verifiesctbsure of its overall financial
status. Under that suggested procedure, whileilavnot be obligatory for the
corporate plaintiff to comply with that requess failure so to do would give rise
to a (rebuttable) presumption that itimable to pay costs” for the purposes of
s1335.




17. The other possible area for law reform in thieent operation of s1335, which
appears to the writer to merit consideration, eons that class of case in which
an insolvent corporation, which has passed intctmtrol of a liquidator or other
insolvency administrator, wishes to pursue legatpedings against the
company'’s former controllers and proprietors, fa benefit of the company’s
creditors.

18. In the current state of the law, it is theaaty possible for an application for
security for costs, such as one brought by fornrectbrs who are defendants, to
be resisted on the grounds that it was the direettio brought about the
corporation’s impecuniosity. In practice, howewbgt ground for resistance will
normally be unsuccessful — it will generally enctaun the insuperable obstacle
that to make out such a case, the impecunious @&gplaintiff's success in the
overall proceedings would have to be either assumng@doved — neither of which
is usually an available course for the court t@tak

19. In the view of the writer, former directors ahe like, who are sued by the
insolvent companies over whose affairs they haesiged, should not have the
benefit of what used be called thredisposition” to order security for costs, to
which s1335 gives rise.

20. It is submitted that s1335 would preferablyrzede inapplicable to claims
brought by insolvency administrators against fordiegctors, controlling
shareholders and their associates. This coulddskrso, while recognizing the
availability of the security for costs procedurefavour of such persons, in cases
for which it is otherwise appropriate, under thegal discretionary jurisdiction
of the court, such as that under UCPR Part 42.
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