NEW SOUTH WALES LAW REFORM COMMISSION
CONSULTATION PAPER NO. 14 — COMPENSATION TO RELATIV ES

RESPONSE

Preliminary

The Consultation Paper understandably focuse$t@sten on the victims of dust
diseases. However, | think a broader view of thatignship between estate actions,
on the one hand, and dependency claims, on the sti@uld be taken. In particular,
it seems to be assumed that a dependency clainmanisveaught by th&rikwerda
principle is worse off than a dependant who isafticted by the rule. On one level
this is inexorably true, but the extent to whicdaes or may represent an anomaly
needs to be understood.

On pg. 4 of the Consultation Paper, in para. 1tHefirst bullet point sets out a
scenario which supposedly illustrates why a depeiidebetter off if a dust disease
victim can complete or settle his or her actiorobefdeath. As | understand it, this
may be correct but not for reasons set out in xiaen@le. This is because (except in
the case of multiple defendants), the completiosetttement of the action by the
living plaintiff against the defendant will precleié later action by the dependants in
respect of the same tort. This follows from the avwog of Compensation to Relatives
Act 1897 (NSW) s 3, which requires the deceased to havehatttion against the
defendant at the time of death. As sections ofkimd have been interpreted, this will
not be satisfied where the deceased prior to hieodeath completed or settled the
action against the defendant. The issue of whetteedependants will have any
damages awarded to the deceased for non-econossidéalucted from any
dependency claim will not arise as the dependaitithawe no action. Perhaps | have
misunderstood the example in para. 1.12 but ateheleast clarification is needed.

Two consequences follow from the point made ab®te.first is that th&rikwerda
principle has a limited application — where theadeed had a cause of action against
the defendant but has not settled or completedd¢hien at the time of death, and
where the deceased has dependants who can briaighaunider theCompensation to
Relatives Act 1897 (NSW). The second, and more important, is thagthestion of

the ‘fairness’ of the amount of damages that ampeddants receive is more
complicated than portrayed in the Consultation Pafigere are a number of reasons
for this. First, in the case of a living plaintifamages for loss of earning capacity are
awarded for the ‘lost years’ — the period duringahtthe plaintiff would have earned
but now, as a result of the tort, he or she witl e&rn because their life expectancy
has been reduced. The reason for awarding thesagegsm accepted in Australia
sinceSkelton v Collins — is to provide for dependants. On one view, bieisefit is less
certain to dependants than a claim under fatablaots legislation as the deceased
can either dissipate the damages before deatmemt dihe funds to go to other than

his or her dependants by will (subject to testédorily maintenance provisions). If

the deceased dies before completing or settlinglthe, any dependants (as defined
under the legislation) will have a definite claiBut, assuming that the dependants are
the primary beneficiaries under the will of the eéased, whether they are better off by
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being compensated for loss of dependency ovethkreby the damages for loss of
earning capacity during the lost years or througlegendency claim will depend, at
least in cases where the financial dependencyasillfor some period, partly on the
manner in which damages for loss of earning capdciting the lost years are
calculated as opposed to the manner in which theea a dependant’s claim is
calculated under the fatal accidents legislatiaminot aware of how these
calculations take place in New South Wales butrigl&nd and Wales, for example,
they are quite different (see Lunney & Oliphardrt Law: Text and Materials (OUP,
4" edn, 2010) p. 930) so that dependency claimssaesaed more generously than
claims for loss of earning capacity during the lesirs. Although, as the Consultation
Paper accurately points out, it is extremely diffi¢co assess overall levels of
compensation because of the patchwork quilt of @magation sources, it is important
that this different method of assessing damagdsmihe tort system is considered
when determining the wider question of reform ahpensation for relatives more
generally.

It seems to me that the point the example in para Was trying to make was that any
claim for loss of earning capacity during the psars — often if not invariably an
award that ends up in the hands of dependantset subject to any kind of
deduction, in the dependants’ hands, because ef b#ads of damage recovered by
the living plaintiff. This is not the case wheretéa is an estate action. In my view,
this is the gist of the inequitable treatment.

Although the Consultation Paper does ask quesiioredation to reform of the law
generally, it is clear that the primary driver @cerns over the particular case of
mesothelioma victims. In this category of case biats raised in the previous
paragraphs are of less importance as the longcateeriod of the disease means that
a living plaintiff will have little or no claim fotoss of earning capacity during the lost
years and there may be no financial dependants flatial accidents act claim. In this
class of case, the treatment of non-pecuniary &8®r of the victim or of any family
members, is the primary determinant in the valuthefclaim. This will not be the
case for all claims where death results from tharogssion of a tort, and rationales
that may support a particular position for mesatimeh cases are not necessarily
appropriate for all wrongful death or estate claims

Specific questions

6.1 Should the current law, which reduces the awardf damages in dependants’
actions by reference to the amount recovered by wayf damages for non-
economic loss in an estate claim, be retained inlagion to dust disease cases?

| do not think that damages should be so reduceid asy view, there should be no
deduction in all dependency claims irrespectivevioéther they relate to dust diseases
or not.

6.2 Are there reasons in addition to those that wieave identified which support
not changing the current law?

None that | think are relevant.



6.3 Should theStrikwerda principle be abolished in relation to dust diseaseases?

Yes

6.4 Is it likely that the abolition of the Strikwerda principle will lead to an
increase in filings in the Dust Diseases Tribunalran the manner in which cases
in that Tribunal are conducted?

| am unable to form an opinion on this question.

6.5 Is it likely that abolition of the Strikwerda principle will have significant
financial consequences for defendants or insurers?

| cannot provide any opinion based on empiricatlence. However, given the
relatively small number of claims that would besated by the abolition of the
Srikwerda principle it is difficult to see that it could hageynificant financial
consequences for defendants or insurers.

6.6 Are there any reasons other than those mentioden this chapter in favour of
abolishing the Strikwerda principle?

In my view theStrikwerda principle ought to be abolished because | do noktthat
damages for non-economic loss ought to be a bepetihe purposes of a
dependency action. In my view, the estate actiahthe dependency action
compensate quite different losses. The estateragtmvides compensation for the
period between the date of the tort and the datkeofleath, and the dependency
action for the loss to the dependants’ post-dédth.fortuitous, if common,
circumstance that the dependants are the benéfsiander the will does not seem to
me to be a good enough reason to reduce compemgaii for one purpose by
reference to the amount of compensation paid fothean quite different purpose. As
the Consultation Paper points out, it is perfeptigsible to arrange one’s affairs so
that the benefits paid to the dependants willviathin the exceptions in the
Compensation to Relatives Act 1897 (NSW). In the absence of a principled
explanation of why benefits paid in one form shdutdexcluded from the
dependant’s damages whereas benefits paid in arfothe are taken into account,
the calculation of the dependant’s claim shouldrgreall the benefits paid that
represent the proceeds of the estate claim.

7.1 (1) Should the requirement of s 12B of the Dufliseases Tribunal Act 1989
(NSW), that the victim commence an action in the Dt Diseases Tribunal before
his or her death, as a pre-condition for recovery fodamages for non-economic
loss in an estate action, be repealed in relatioo t

(a) all dust diseases; or
(b) asbestos-related diseases only?
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There are no principled grounds for requiring tkeeption to apply to those who
commence actions prior to death. This limitatioagtd be abandoned.

(2) Should such amendments be limited so as to allcsuch proceedings to be
commenced within the period of 12 months followinghe death, or otherwise
made conditional upon the Dust Diseases Tribunal gnting leave for filing
proceedings after the victim’'s death

| see no principled reason why the claim for noareenic loss by the estate should
be so limited. In many ways, to do so would seemoitdlict with the reasons behind
the abolition of limitation periods for dust diseaecause in some cases
(mesothelioma cases primarily) the main head ofatgas will be non-economic loss.
However, if the only pragmatic option for reformaigimitation period of this kind |
would support it over retaining the existing lintiten.

8.1 Should NSW provide for the award of solatium irdependants’ actions:

(a) generally; or
(b) only in dust disease cases and, in that respeapplicable to all such
diseases, or only to a selected category of disesze

| would support the general introduction of a liedgitright to solatium damages in
dependants’ actions. Such a reform has been i piabhe England and Wales for
over 30 years and solatium damages have in mouhees always been available in
Scotland. If a loved one’s death has been causedgiully by another tort there is
strong case for providing some recognition of thefgand sorrow the death causes.

8.2 If solatium were recoverable, which of the folwing approaches to its
introduction would be preferable:

(a) the right to claim solatium is added to the exsting heads of available
damages; or

(b) solatium takes the place of the estate’s en#inent to recover damages for
non-economic loss in dust diseases cases?

As in England and Wales, the right to claim solatishould be added to the existing
heads of available damages. Conceptually, it mnaptetely different loss from the
deceased’s non-economic loss.

8.3 If solatium is available, should it be an exchled benefit for the purpose of s 3
of the Compensation to Relatives Act 1897 (NSW)?

| think this question is misconceived. An awardsolatium is not a benefit that results
from the deceased’s death but part of the losghigalependant suffers as a result of
the deceased’s death. It could not be deducted thherdependency award any more
than the amount awarded for loss of financial ddpany.
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8.4 Which family members should be entitled to clan for solatium, were NSW to
introduce such a head of damages?

| would suggest a small class of eligible claimaatsng the lines of the English and
South Australian legislation. Its impact on insw@icosts can then be monitored and
the class expanded in due course if thought apiatepr

8.5 In what circumstances, if any, and on what tersishould the dependants or
relatives of victims of a wrongful death be entitld to damages for awards of
solatium?

The award should be made on proof of the necesskatyonship between the
dependant and the deceased. Under no circumstsincekl it be necessary for the
dependant to prove that the actual relationship thi¢é deceased passed some kind of
threshold nor should it be possible for the defentim adduce evidence that the
relationship between the deceased and dependamowakse. As argued in the
Consultation Paper, there are good reasons whitidsof evidence is both

distasteful and of little value.

8.6 Should any legislation allowing for an award o$olatium provide guidance to
its assessment?

For the same reasons as in the answer to 8.5ntberd of an award of solatium
should be set by statute, either as a maximum amouore awarded to each eligible
claimant or as a total amount to be divided equatipngst the claimants (with a cap
on the amount that any individual claimant canm)ai

9.1 Should damages for non-economic loss be availaln an estate action in any
of the following circumstances:

(a) in all cases of wrongful death regardless of aae; or
(b) in all cases of delayed wrongful death?

Damages for non-economic loss should be availabddl iestate actions. The existing
law, which limits estate claims for non-economisddo situations where the death
was not the result of defendant’s tort, is difftcial understand. If anything, the
seriousness of the injury to P is greater whenhdesstults from the tort but it is in
these very circumstances that the claim does @oDli course, extending estate
claims for non-pecuniary loss more generally haspibtential to increase liabilities
but, although | cannot produce empirical evidemcsupport this, it seems unlikely to
me that this would be a major increase. Firstntlost expensive claims would be in
cases where there is a considerable gap betwe¢ortiaand the death. In most such
cases P will be alive when the claim is settledanmpromised and non-economic
damages will be awarded in any event. Secondlyeskette claim is only as good as
the deceased’s claim, and there are now quitefgignt limitations on when claims
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for non-economic loss can be brought by living piifis. So, for example, an estate
claim relating to a tort covered by tlevil Liability Act 2002 (NSW) Part 2 will have
to overcome the thresholds set out in that Acte@ithat the duration of the non-
economic loss is one factor that determines thego¢age that P’s injury bears to a
most extreme case, it is very likely that manytestéaims will not meet the
threshold. Similar limitations apply in employmemd motor vehicle accidents. The
result is that damages will only be awarded in eespf fairly serious injuries which
continue over a fairly long period. There is asgycase for allowing the estate to
claim non-economic loss in this category of case.

9.2 If damages for non-economic loss are made magenerally available in estate
actions, should they be taken into account when daages are assessed in
dependant’s actions?

For reasons previously explained | do not think thay should be taken into account.

9.3 Where a person has a cause of action for damagarising from a wrongful
injury but dies of an unrelated cause before recovg of those damages, should
damages for non-economic loss be excluded from tdamages that may be
recovered in an estate action in relation to the wangful injury?

For reasons previously explained I think that daesagr non-economic loss should

be generally available in estate actions. If tefemm is not accepted, then there seems
little reason to allow the claim if the deceasesbdif causes unrelated to the original
tort. In these circumstances — that is, no intrtidnaf a general right for the estate to
claim non-economic loss — then | would favour afoaii of the current s 2(2)(d) for

the sake of equitable treatment of estate actions.

10.1 (1) Should the list of benefits which are toebdisregarded when assessing
damages in dependants’ actions, in accordance with3 of theCompensation to
Relatives Act 1897 (NSW) be enlarged, and, if so, what additional begfits should
be excluded?

For reasons explained earlier | think a case candude for disregarding any award
made in relation to an estate claim arising ouhefsame circumstances that allow a
dependency claim under tR®mpensation to Relatives Act 1897 (NSW).
Conceptually, the awards are for different purp@sespractical effect (subject to the
preliminary point above about the different methotlsalculating awards in claims
by living plaintiffs and dependency claims) maytbat the tortfeasor obtains
something of a windfall. If a living plaintiff whknows his or her life expectancy has
been dramatically cut short can complete his orlcdon before death the damages
will include an amount for both non-economic logstol the date of the completion of
the action and for future non-economic loss (upheodate of the post-tort life
expectancy). If the deceased so wishes, arrangeroan be made prior to death to
ensure that all of these benefits are passed bis @ her dependants. Rather than
this non-economic loss detracting from the amohetdependant receives (as is the
case for a dependency action under the current laagtually increases the amount
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available to dependants as the plaintiff may akeelreceived an award for loss of
earning capacity during the lost years. As the Glbaon Paper notes, this places
undue pressure on plaintiffs to complete prioreatd. Such pressure could be
removed if estate damages were excluded from thefiteto be taken into account in
a claim under fatal accidents legislation.

(2) If such an amendment is made, should it applyemerally or be confined to
dust disease cases?

In my view, the amendment should apply generally.

(3) If such an amendment were to include benefitscguired through inheritance:
(a) should there be a monetary value cap on the duded benefits and, if so, what
should that cap be and should it be subject to ind&tion; or

(b) should some factor other than a monetary valueap be adopted as the
criterion for exclusion, and if so, what should itbe?

For reasons set out by the various English lawrnefoodies, there are sound reasons
for excluding all benefits accruing to the deceas®d result of the death in a fatal
accidents claim (I note that the Law Commissioniggestions in its 1999 report as to
the possible reform of s 4 of tikatal Accidents Act 1976 (UK) has not been taken
up). Assuming that this option is not availableduld favour the introduction of the
Tasmanian model whereby benefits are excluded apstd figure. This should ensure
that dependency claims retain at least some measiag action that covers the
dependant’s personal loss and a cap will ensuteathaast some compensation will
be paid for this loss. To remain relevant any stajnshould be indexed.

10.2 Are there any reasons for or against enlarginthe list of excluded benefits
that have not been mentioned in this chapter?

| have addressed this question in my answers above.

There are two other minor factual points in the €idtation Paper that are inaccurate.
On pg. 43, para. 4.70, it is stated that in the(déttainly in England and Wales, not
sure myself about Scotland) the estate can clafafoongst other things, loss of
expectation of life. This is incorrect; there isalaim for damages for non pecuniary
loss for loss of expectation of life as it was alwéd by statute in 1982
(Administration of Justice Act 1982 (UK) s 1(1)(a)). Secondly, on pg. 81, in para 8.39
the quote from Lord Pearce is clearly not fromdpeech irRose v Ford as he did not
sit (nor was he a member of the Appellate Commedtdabat date), as indicated in fn
56. | suspect it is from the 1964 decisitvest v Shepherd.






