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PREFACE 

The Law Reform Commission has been functioning since the 
beginning of 1966 and has been constituted by the Law Reform Com­
mission Act, 1967. The Commissioners are-

· The Honourable Mr Justice Manning, Chairman. 

Mr R. D. Conacher. Deputy Chairman .. 

Professor W. L. Morison. 

Mr J. 0. Stevenson. 

The Executive Member of the Commission is Mr R. E. Walker. 
The offices of the Commission are at Park House, 187 Macquarie Street, 
Sydney, 

This is the seventh report of the Commission made to the Attorney­
General pursuant to a reference by him to the Commission. 

The short citation of this report is L.R.C. 7. 
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LAW REFORM COMMISSION 

REPORT ON 

SUPREME COURT PROCEDURE 

To the Honourable K . M. McCaw, M.L.A., 

Attorney-General for New South Wales. 

1. You have made a reference to this Commission in the following 
terms: 

"To prepare a draft Bill and a set of rules to modernize Court 
procedures, in general accord with the report prepared by a 
sub-Committee of the Chief Justice's Law Reform Committee, 
and approved in principle by that Committee, so as to bring 
about a fusion of law and equity in this State's procedures!' 

2. The report mentioned in our terms of reference was made in 
the latter half of 1965. The sub-committee recommended legislation 
providing, in principle, for the fusion of law and equity and the 
adoption of a judicature system in the Supreme Court. The sub­
committee further recommended that the Supreme Court Bill of 1935, 
and the rules in a schedule to it, should receive detailed consideration 
by some person or body appointed by the Government for this purpose. 
The sub-committee pointed out that it had considered only general 
issues of principle and was not to be taken as making specific recom­
mendations for adoption of the detailed content of the Bill and rules, 
as for example on such matters as pleadings, mode of trial, summons 
for directions, discovery and inspection, and interlocutory proceedings 
generally. 

3. We do not take our terms of reference to extend to trials on 
indictment in · the Supreme Court or to proceedings under the Criminal 
Appeal Act, 1912. or to proceedings before a Judge under the Supreme 
Court (Summary Jurisdiction) Act, 1967. · 

4. We approached our task by first considering the procedure 
. which we would follow. In making a recommendation to you, we were 

in!luenced by the history of previous unsuccessful attempts to achieve 
tbe same object, which have extended over very many years. When a 
Bill was before the House for an Act which later became the Equity 
Act of 1880, a select committee was appointed which reported as 
follows : 

.. Your committee are of opinion that the present system should 
be supplanted by the introduction of a Bill embodying the prin­
ciples of the Judicature Act of England so far as they may be 
found to be applicable to the circumstances of this Colony. 
They desire to point out specially that since the adoption of 
that Act by the colonies of Queensland and South Australia. 
suitors have been enabled to obtain a speedy settlement of their 
respective suits. and at a small cost. as compared with the 
former superseded system, and which system was simil1.r to that 
now existing here. 

That, as the passing of a Bill of so comt:Jrehensive a 
character as the Judicature Act of England, and of the colonies 
abovementioned, would occupy a considerable time, and an 
ure;ent necessity exists for lel!islation on the subject of equity 
reform. and some time of necessity must elapse before the more 
comprf"hcnsive measure can · be dealt with, your committee 
recommend" (that the Bill be passed with certain amendments). 

(Parliamentary Debates, 29th June. 
1880. pages 3086-3087.) 
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5. Many attempts were made thereafter to introduce the changes 
referred to, probably beginning with a Bill for a Judicature Act intro­
duced into the Legislative Council by Mr Want, Q.C., in 1898: Other 
Bills with similar intent were introduced in 1906, 1923, 1930, 1931 
and 1932. 

6. The Attorney-General sought the comments of the Council of 
the Bar of New South Wales on the 1932 Bill. These comments were 
adverse on the ground that it was a stop-gap measure which failed to 
introduce the English system. Thereafter it appears that the Attorney­
General retained Mr S. A. Thompson. of counsel, to draft a full Bill 
and rules introducing the English system suitably modified to meet con­
ditions in New South Wales. The then Prothonotary. Mr A. G. 
Saddington, joined Mr Thompson in his efforts. Together they produced 
a draft Supreme Court Bill in 1933. The Council of the Bar of New 
South Wales and the Council of the Law Society of New South Wales 
suggested a number of amendments. 

7. Mr TI1ompson and Mr Saddington then produced another 
Supreme Court Bill in 1935, which incorporated most of the amend­
ments suggested by those two bodies. It bad in a schedule a set of 
rules. This is the Bill which is referred to in the report mentioned in 
our terms of reference. In 1936, Mr Thompson died and thereafter 
interest in the Bill waned. Nothing further was done until the Chief 
Justice's Law Reform Committee took up its work on the subject in 
1961. 

8. It seemed to us that if our drafts of a Bill and rules should be 
submitted to all interested persons for comment, there would be a delay 
of some years, and there would be a substantial risk that failure to 
agree upon details might seriously affect the success of the project. 

9 . After careful consideration, we proposed a different course to 
that adopted in 1932 and 1933. We first consulted you, and then the 
Chief Justice. We then had discussions with the Council of the New 
South Wales Bar Association and the Council of the Law Society of 
New South Wales. We proposed that, after we had prepared a draft 
Bill and rulos, we would not submit them to anybody for general com­
ment before reporting to you pursuant to our terms of reference. In 
so doing, we offered an undertaking that we would, generally speaking, 
proeced along orthodox lines, although we would endeavour to adapt, 
where practicable, modem provisions in rules of court adopted in Eng­
land, otber States of the Commonwealth, and New Zealand, or adopted 
Cor Australian federal courts, as well as any new proposals we desired 
to make, provided they did not come within the general description of 
radical alterations. None of those whom we consulted was opposed to 
our proposal. 

10. Upon our recommendation. you agreed to this proposal, and 
intimated that. if we prese~ted you _-with a draft Bill an~. rules, and you 
saw fit to recommend the1r adoption, you would, subJect to Cabinet 
approval, present them to Parliament, and proceed on the basis that 
they would not come into operation for about a year after the passage 
of the Bill, and that after a further year or two, you would cause an. 
inquiry to be held as to the need for revision. 

11. Our reasons for making this proposal to you may be sum­
marized as follows: 

(a) The period within which the desired reforms will be brought 
into operation wi11 be reduced to a minimum. 

(b) The draft of the Bill and rules is reasonablv orthodox, at 
least to the extent that they do not contain any radical 
innovations. · 

(c) Both branches of the profession and all interested persons 
will have an early opportunity to propose any amendments 
they desire. 

(d) The experience gained with the administration of the new 
system for a year or so, and the benefit of this Commis­
sion's research notes and memoranda (which we will make 
available to those who appear to us to have proper quali­
fications and interest in the matter) will lighten the burden 
of those who will desire to propose any amendments. 

.. 
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12. It is upon the basis of our proposal to you, and of the terms 
intimated by you as mentioned above, that we present to you the draft 
Bill, which is appendix B to this report, and which includes rules of 
Court in its Fourth Schedule. 

13. In completing this task, we have been assisted by having 
available the 1935 Bill prepared by Messrs Thompson and Saddington 
and we have given to it the detailed consideration recommended by the 
sub-committee mentioned in our terms of reference. We have also made 
reference to the current English legislation, in particular the Supreme 
Court of Judicature (Consolidation) Act, 1925, as amended from time 
to time, the English Rules of the Supreme Court, 1965, current legis· 
lation and rules of other States and of the Commonwealth and of New 
Zealand as well as some provisions in force in the United States of 
America. 

14. In many respects, however, the pattern established elsewhere 
has not been rigidly followed. We have felt at liberty to recommend 
the adoption of changes which will further modernize the structure. 
Our principal aims have been to simplify the procedures, to reduce 
technicalities and to eliminate unnecessary paper work. We have also 
had regard to the desirability of mitigating costs. In deference to the 
assurance mentioned above, we have been at pains to ensure that we 
have not proposed innovations which could be classified as radical. Had 
it not been for such assurance, we would have considered other more 
far-reaching changes. 

15. We have proposed reforms which appear to us to be appro­
priate from a legal point of view. We invite your attention to the fact 
that some of these matters may also impinge upon the field of policy. 
To this extent, the changes we propose may require the particular 
consideration of the Government. 

16. We have discussed with you and with the Chief Justice and the 
President of the Court of Appeal the composition of the Rule Com­
mittee: the arrangements which we l?'opose in the Bill have your and 
their concurrence. We have mnintnincd the substance of legislative 
provisions, such as those relating to trial by jury, which have had the 
recent attention of Parliament. 

17. Subject to the matters mentioned in paragraph 16, which we 
have regarded as beyond our proper field of consideration, we have 
felt at liberty to propose such changes in substantive law and procedure 
as have seemed to us proper to establish a uniform and consistent 
pattern. This is apparent, in particular, when an examination is made 
of the draft Bill and the Schedule of repeals and amendments of other 
Acts. Although most of the amendments proposed are necessary for 
the purposes of cutting out references to the old forms of pleading 
and procedure, and of conferring all rule making powers on the new 
Rule Committee, an example of a more far-reaching amendment is to be 
found in sections 106 and 107 of the draft Bill and in the amendments 
to the District Courts Act, 1912, appearing in the First Schedule to the 
Bill. This we regard as necessary because at present the powers ·or the 
Court of Appeal in District Court appeals are narrower than those in 
appeals in Supreme Court actions, and we think it desirable to bring 
them into line. 

18. Although we have not submitted our proposals in full to any­
body for comment, we have taken advantage of many useful suggestions 
which have been made by those with whom particular problems have 
6een discussed. The Chief Justice, the President of the Court of Apf.eal, 
and many Judges of the Supreme Court have been most helpfu , as 
have the Master in Equity. the Prothonotary, and the Re~istrar in 
Divorce. We also gratefully acknowledge the co-operation given to us 
and the assistance afforded by the Public Service Board, the New South 
Wales Bar Association, the Law Society of New South Wales and the 
Parliamentary Draftsman. 

19. We are much indebted to Professor D. G. Benjafield for the 
care, industry, enthusiasm and ability be has displayed in relation to 
this task, and he can truly be said tQ be the architect of the scheme. 
He was Chairman of the sub-Committee of the Chief Justice's Law 
Reform Committee referred to in our terms of reference and was 
responsible for the pr:.-.naration of th:! initial report which that Com­
mittee adopted. He was a member of this Commission for two years 



10. 

and prepared the first two drafts of the Bill and rules. He returned 
to. the Law School of the University of Sydney at the beginning of 1968. 
Notwithstanding that for almost a year thereafter he undertbok the 
arduous duties of Dean, he found time to read each and every revision 
of the work h~ had commeJacc<.i <u:d to spend a half day practicaJiy 
every week throughout that year discussing the further revised drafti 
which were prepareq, and offering us the most valuable criticism. 

20. Repeals and amendments of other Acts are listed in the First 
and Second Schedules to the Bill respectively. The First Schedule deals 
with 43 Acts, of which 16 are to be repealed wholly or to the extent 
of the unrepealed parts thereof. Where the Bill makes it necessary 
to amend other Acts, we have included, in the Second Schedule, such 
amendments as are necessary to reconcile· such Acts with the scheme 
which we propose. There are SO Acts which are amended by the 
Second Schedule. 

21. We note the following as matters necessary for attention 
before the scheme is brought into operation-

(a) forms must be prescribed ; 

(b) scales of fees payable in the registries must be prescribed; 

(c) scales of costs must be prescribed; 

(d) rules must be made for the purposes of the Service and 
Execution of Process Act 1901 ; 

(e) there must be a review of the rules continued in force, with 
or without amendment, by rule · 4 of Part 1 of the rules 
in the Fourth Schedule to the Bill. 

22. We note the following as matters to which attention is 
desirable, but not essential, before the scheme is brought into 
operation-

( a) numerous Acts ought to be reviewed in the light of the 
new procedures which the Bill would introduce, including 
the following-

Companies Act, 1961 ; 
· Conveyancing Act, 1919; 

Conveyancing and Law of Property Act, 1898; 
Matrimonial· Causes Act, 1899; 
Mental Health Act, 1958; 
Public Works Act, 1912 ; 
Trustee Act, 1925 ; 

(b) consideration ought to be given to the statutes and rules 
applying to the criminal proceedings mentioned in section 
17 of the Bill, including the fixing of times arid places of 
sittings for the purpose of trials on indictment, in view of 
the proposed repeal of the ~upreme Court and Circuit 
Courts Act, 1900 (see especially sections 22 and 23), and 
having regard to the fact that we propose the rescission of 
the present General Rules of the Court (see especially 
0.1 r .l). 

23. The Bill takes account of the statute law as it stood on the 
passing of Act No. 13 of 1968. Subsequent legislation ought to . be 
reviewed in case any amendment or repeal is required in consequence 
of the BilL 

24. Provision is contained in section 123 (7) of the draft Bill for 
a secretary to the RuJe Committee. We envisage that the secretary 
will be responsible for the work abovementioned in consultation with 
officers of the Court and, at least initially, in consultation with our­
selves. We further envisage that the secretary will prepare all necessary 
additions to the rules for presentation to the Rule Committee. 

25. We recommend the Bill which is set out in appendix B to this 
report. Appendix B also includes tables of contents, of statutes and 
rules referred to in the Bill and marginal notes, and an alphabetical 
index.. 
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26. Appendix A to this report contains notes on the Bill, includ­
ing the rules in the Fourth Schedule to the Bill, and on their intended 
effect in case they should be passed into law. · 

27. In conclusion, we invite your ·attention to the question of 
appeals to the Privy Council. We understand that you hold the view 
that nothing should be done, at least at the present time, to take away 
the right of a litigant to exercise the right of final appeal to the Privy 
Council. 

28. This right is part of the law of this State (Australian Courts 
Act, 1828 (9 Geo. 4 c. 83) s. 15), and the rules regulating appeals 
are prescribed by an Order in Council. The section provides that any 
person "aggrieved by any judgment decree orde r or sentence" of the 
Supreme Court may appeal upon the prescribed conditions. The rules 
define "the Court'' as meaning "the Full Court or a single Judge sitting 
as the Supreme Court of New ~outh Wales, according as the matter 
in question is one which under the Rules and Practice of the Supreme 
Court, properly nppertains to the Full Court or to a single Judge sitting 
as the Supreme Court as in Equity, Bankruptcy, Probate or Divorce". 

29. It bas not been uncommon in recent years for appeals to be 
instituted to the Privy Council direct from the decision of a single 
Judge sitting in Equity or in Commercial C'luses. The effect of our 
proposals will be to widen the classes of case in which such an appeal 
may be taken direct from a Judge of first instance. 

30. It appears to us that an appeal should not be permitted ~o be 
so instituted where, as in this State, a Court of Appeal has been estab­
lished, and that appeals should be limited to cases which have first 
been considered by the Court of Appeal. We think that the reasons 
are obvious and we say no more than that their Lordships should have 
the benefit of the reasons of the Court of Appeal on any appeal from 
the Supreme Court. 

31. Accordingly we propose for your considcmtion that your 
Government may see fit to make representations that th e rules of the 
Privy Council might be reconsidered with a view to providing that no 
appeal shall be brought from the Supreme Court to the Privy Council, 
except from the Court of Appeal. 

32. We refer also to the provision whereby there is an appeal to 
the Privy Council as of right where the matter in dispute amounts to 
the value of $1,000 or upwards. This amount has been unchanged 
since at least ns far back as 1850 and your Government may see fit to 
propose some revision. 

- 8 s.:.:.: ,, ··-
..._ \. :.... J l~b~ 

I. K. MANNING, 
Chairman. 

R. D. CONACHER, 
Deputy Chainnan . 
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APPENDIX A 

NOTES ON DRAFI' BILL. 

1. General 

In accordance with our terms of reference, ihe purpose of the BLll 
is to modernize procedure in the Supreme Court and to bring about a 
fusion of Jaw and equity. This involves the adoption of a judicature 
system, which in turn involves a reorganization of the Supreme Court. 

2. Continuance of present Court 

The Bill docs not establish a new Court: it continues the present 
Court. The Bill provides that the Supreme Court of New South Wales 
"as formerly established as the superior court of record in New South 
Wales is hereby continued" (section 22). 

3. Effect of continuance 

The continuance of the present Court, although it is reorganized, 
should obviate any doubts which might otherwise arise as to its powers, 
for example, the vesting of federal jurisdiction in the Court, and as to 
the application of the Commonwealth Constitution and the Judiciary 
Act. 

4. Jurisdiction 

It is further provided that the Court shall have all jurisdiction 
w:1ich may be necessary for the administration of justice in New South 
Wales (section 23). 

S. Court of Appeal 

The Court of Appeal will continue as a part of the Supreme Court. 

6. Composition of Court 

The composition of the Court, the qualifications of the Judges, the 
method and terms of their appointment, and their respective rights will 
continue as formerly with only minor changes. Changes have been 

. made only for the sake of consistency. 

7. Organization 

The Court is to be divided into : 

(a) the Court of Appeal; and 

(b) the following Divisions: 

(Section 38). 

8. Divisions 

(i) the Common Law Division; 
(ii) the Equity Division; 

(iii) the Admiralty Division; 
(iv) the Divorce Division ; 
(v) the Protective Division; and 

(vi) the Probate Division. 

The terminology used in the Supreme Court and Circuit Courts 
(Amendment) Act, 1965, which created the Court of Appeal as a 
"Division" of the Court, has not been continued. This is primarily for 
reasons of convenience in order that the· rest of the Court might be 
divided, wilboul confusion, into Divisions. The broad approach is in 
accordance with the report of the sub-committee of the Chief Justice's 
Law Reform Committee, with which we agree. 



9". Intra-curial arrangements 
Although rules of Court will govern the sittings of the Court and 

matters of procedure, the Bill provides, at the suggestion of a number 
of the Judges, for the making by the Judges of intra-curial arrange­
ments for the transaction of the business of the Court in any Division 
and in the Court of Appeal (section 39) . . 

10. Proceedings in Divisions 
Proceedings in a Division arc to be heard by a Judge who shall 

constitute the Court (section 40), but there is provision for the delega­
tion of powers to masters or to registrars -or. other officers (section 
124 (1) (h)). 

11. Judge3 in Divisions 

With the exception of the Judges appointed to special offices by 
the Governor, Judges will be nominated by the Chief Justice to act 
in each Division. Although appointed or nominated to a Division, 
any Judge may exercise the jurisdiction of the Court in any oilier 
Division (section 41) . 

12. Constitution of Court of Appeal 

The Court of Appeal is to be constituted as at present, but the 
limit on the number of Judges of Appeal is omitted. 

13. Distribution of business between Court of Appeal and Divisions 

The distribution of business between the Court of Appeal and the 
Divisions is governed by sections 48 to 51 of the Bill. The distribu­
tion is not quite the same as at present. We have made what seems 
to us an appropriate distribution having regard to the nature of the 
business and to the distribution of business to which the Court and 
the profession have become accustomed. We recognize, however, that 
some other distribution may be preferred: the framework of the sections 
wiJI permit re-arrangement without upsetting other provisions of the 
Bill. 

14. Distribution of business amongst Divisions 

The work of the Court to be undertaken in each Division is to be 
assigned substantially in accordance . with the present practice (section 
53) , 

15. Commercial list 

The commercial list will be maintained as at present (section 56) . . 

16. Fusion of law and equity 

There will be a fusion of law and equity. Sections 57 to 64 arc 
f1e basic provisions of the Bill for this purpose. They take the substance 
of the provisions introduced in England in the 1870s and. now forming 
part of the Supreme Court of Judicature (Consolidation) Act, 1925. 
These English provisions have become the model for lfgislntion in many 
parts of the British Commonwealth, including all the other Australian 
States. 

17. C,ounter-claims; third party claims 

We have not included in this group of sections any proVIstons 
relating to counter-claims and third party claims as is usual in other 
similar schemes. We have incorporated the provisions in section 78 
because we think that these provisions deal with procedure rather than 
with fusion. 

18. Closed Court; irregularities 

General proyisions as !o the proce.d?res of the ~ourt appear in 
Part VI of the Bill. These mcludc provlSlons· for the circumstances in 
which business may be transacted in the absence of the public (section 

· 80) and a provision requiring that a non-compliance with the Act or 
rules shall be treated as a mere irregularity so as not to nullify the 
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proceedings and enabling the Court to allow amendments and to make 
orders dealing with the proceedings generally in cases of irregularity 
(section 81). 

19. Informal proof; admissions 

An extension of a provision of ·the present law is to be found in 
section 82, which gives the Court power to dispense with the rules of 
evidence for proving any matter which is not bona fide in dispute and 
to require parties to make admissions. This is a provision which we 
have taken from the 1935 Bill. It will extend to all civil proceedings 
a discretion which has proved most beneficial during the last sixty years 
in relation to commercial causes (Commercial Causes Act, 1903, s. 6). 
We have discussed this with you and with the Councils of lhe New 
South Wales Bar Association and of the Law Society of New South 
Wales. All agreed to the inclusion of such a provision in the Bill. 

20. Vexatious litigants 

Provision has been included giving statutory power to .deal with 
vexatious litigants (section 84.). The section confers powers to control 
vexatious litigants in any Court and is in addition to the Court's 
inherent power to control abuse of process. The section is in tenn1 
substantially similar to those of a provision of the 1935 Bill. 

21. Juries 

As regards the trial of actions with and without a jury, sectiona; 
35 to 89 inclusive repeat the substance of the present legislation. Pro­
vision has also been included to require a jury to answer any question 
of fact left to them by the presiding Judge at the trial (section 90). 

Section 89 (2) would withdraw from the jury issues arising out 
of the requirement for adjustment of workers' compensation payments. 
See paragraph 71 of these notes. Notwithstanding the repeal of section 
64A of the Workers' Compensation Act, 1926, it seems better to 
reserve these questions for the Judge and thus to avoid the introduction 
before the jury of matters irrelevant to the general issue of damages. 

22. Judgments and orders 

Sections 91 to 97 deal with judgments and orders. We have 
chosen to speak of "entering" judgments, rather than signing judgment, 
although the expressions appear to have become synonymous. Tho 
Court will be given a discretion to deal with problems that arise in 
relation to claim and counterclaim. particularly where the parties are 
both covered by insurance. Apart from this aspect, common sense 
would dictate a single judgment for a net balance, instead of cross 
judgments. But where there is insurance; it seems desirable to confer 
power to enter cross judgments so that full indemnity may be claimed 
from each ·insurer in respect of each judgment. 

23. Detention of goods 

In claims for detention of goods, authority is given for the Court 
to give judgment for delivery of the goods with or without giving the 
defendant tlte option of retaining the goods upon paying the assessed 
value (section 93). This is the position in England. The present law 
here is that in the Supreme Court (but not in a District Court) a 
successful plaintiff in detinue may insist on judgment for the return of 
the goods without giving the defendant the option of paying their 
assessed value. This rule occasiona11y operates harshly on a defendant. 

24. Interest 

Provision has been made for the Court to order that there shall 
be included, in the sum for which judgment is given, interest at a rate 
to be prescribed. Interest may be ordered for the period between the 
date when the cause of action arises and the date when the judgment 
takes effect (section 94). Interest is payable on a judgment debt at a 
prescribed rate on so much as from time to time remains unpaid 
(section 95 (1)). Nevertheless, we have included a provision to 
continue the substance of the present rule that, in common Jaw claims, 
interest is not payable on the amount of a verdict if paid within 21 
days nor upon costs if paid within 21 days of taxation, unless the 
Court otherwise orders (section 95 (2), (3) ) . 

4 
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25. Joint liability 

A further innovation we propose is that where two or more 
persons are jointly liable for money and judgment is given against one 
or more but not all of them, the liability of the other or others shall 
not be discharged by the judgment or by any step taken for the enforce­
ment of th~ judgment. The purpose of this provision is to mitigate 
the harshness of the present rule which, at times, deprives a creditor 
of his rights for purely technical reasons. Our proposed section (section 
97) has its origin in the Model Joint Obligations Act (U.S.A.), sections 
1 and 2. 

26. Appeal to the Court of Appeal 

Provisions are included as to appeals to the Court of Appeal. The 
cases for appeal to the Court of Appeal in proceedings in the Court are 
defined and, foJiowing the English pattern, provision is made as to 
cases in which no appeal lies to the Court of Appeal and cases in which 
an appeal may be brought only with leave of the Court of Appeal 
(sections 101-103). 

27. Powers on appeal 

Special provisions arc also included in relation to the powers of 
the Court of Appeal in appeals after a trial by jury in the Supreme 
Court, and after a trial wit11 or without a jury in a District Court. The 
general policy of the Supreme Court and Circuit Courts (Amendment) 
Act, 1965, is retained but one innovation is introduced. This is in 
relation to the power of the Court of Appeal· to take into account 
events which have happened between the date of the trial and the date 
of the bearing of the appeal. The present position is that the -Court 
of Appeal may have regard to such matters in a non-jury case tried 
in the Supreme Court but not in a jury case tried in the Supreme 
Court nor in any District Court case. On the basis that facts are to 
be preferred to prophi!cies, provision is included to permit the Court 
of Appeal to take actual events which have happened since the date 
of the trial into consideration in these cases, although this is not to 
be automatic and is to operate only if the Court of Appeal is satisfied 
that special circumstances exist which make it desirable to admit the 
additional evidence. The existing power in the Coul't of Appeal to grant 
relief is extended accordingly and the power is further extended to 
cover cases of debt as well as damages (sections 105-107) . There 
is no bas~ for continuing the distinction between debt and damages. 

28. Final disposal on appeal 

The Bill will continue the power of the Court of Appeal to dispose 
of an appeal by final order where it is practicable to do so, rather than 
remit the case to the Court of first instance (section 108). 

29. Procedural changes 

Several procedural changes of a major nature are made and these 
require to be mentioned. 

30. Arrest and attachment of the person 

Arrest on mesne process and attachment of the person for enforce­
ment of an order for the payment of money is abolished and the power 
to imprison is limited to cases where contempt of Court is involved. 
Imprisonment for debt is the survival of an archaic procedure and we 
think that it has no place in a modern system. The abolition is achieved 
by sections 10 and 98 of the Bill. . 

31. Court and chambers 

The distinction between the sittings of a Judge in Court and in 
Chambers is abolished. This distinction is bound up with the ancient 
concept that the Court always sat as a bench of all Judges of the Court, 
and certain powers of the Court were delegated to Judges sitting alone 
when the whole Court was not sitting. The preservation of the old 
system leads to needless tcchnicn.Ji ty, and often involves considerable 
research. The Court, in its variow; Divisions, is to be presided over by 
a Judge. The abolition of the distinction will simplify matters by 
eliminating the various differences 'that have been held to exist under 
the present system (section 11). 

) 
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32. Quo warranto 

Informations in the nature of quo warranto are abolished. This 
is an ancient remedy against a person who is alleged to have claimed 
or usurped an office, franchise or liberty. There is no need for its 
continuance, as the remedy of injunction will give relief in appropriate 
cases. It was abolished in England thirty years ago without disadvantage 
and we think it is long past time to do the same here (section 12). 

33. Prerogative remedies; writs generally 

Provision is made which alters the procedures of the Court for 
remedies in the nature of the prerogative writs of mandamus, certiorari 
and prohibition. These writs will no longer issue, but the Court will be 
empowered to give similar relief by judgment or order. The Court 
will have the same jurisdiction as at present (section 69) but the special 
procedures are abolished. Writs or summons will not be used, and 
subpoenas will take the form of orders of the Court rather than of 
writs. In the result, the only "writs" which will be preserved are: 

(a) the writ of habeas corpus ad subjiciendum; and 

(b) writs of execution and writs in aid of writs of execution. 

34. Demurrers 

Demurrers are abolished. This again is an ancient procedure. 
The model set by the Equity Court in modern times has established 
that it is unnecessary. The result is achi~ved by omitting all reference 
to a demurrer. It is to be noted that a point of law may be raised 
and may be ordered to be heard and disposed of in .appropriate cases. 

35. Masters; registrars and other officers 

Provision has been included for the appointment of masters and 
for the appointment of registrars and other officers. We contemplate 
that masters may be appointed where the work of a judicial character 
which will not require the attention of a Judge is sufficient to warrant 
such appointment. Masters will be appointed by the Governor and the 
Public Service Act, 1902, will not apply. Registrars and other officers 
will be appointed by the Governor under the Public Service Act, 1902. 
The powers to be exercised by the masters and by the registrars and 
other officers will be prescribed by the rules. 

36. Rule Committee: constitution · 

Provisions regarding the power to make rules of Court are novel, 
although the pattern we propose is substantially modelled on the current 
English provisions . Whereas it has been the custom previously to vest 
the power to make rules of Court in the Judges or a number of them, 
or in specified Judges, we propose the establishment of a Rule Com­
mittee which will exercise this power exclusively. It will consist of the 
Chief Justice, the President of the Court of Appeal, the Chief Judge in 
Equity, three other Judges (one of whom will be a Judge of Appeal), 
one practising barrister and one practising solicitor. The Judges of the 
Supreme Court now number over thirty and a meeting of such a 
body is necessarily unwieldy. While acknowledging the excellent work 
they have done in the past. we arc of the view that a smaller group is 
likely to be more efficient. We think it wise to have some representa­
tion of the two branches of the profession, to put forward the view of 
the practitioners. We have discussed the composition of the Committee 

· with the Chief Justice, the President of the Court of Appeal and several 
of the Judges, none of whom dissent from our present proposal. 

37. Rule Committee: powers; secretary 

The Rule Committee wi11 have power to add to or amend the rules. 
It will have the assistance of a secretary, as mentioned in paragraph 24 
of our report. Its task will be onerous and will continue indefmitely. 

38. Rule-making powers: commencement 

Our draft of the rules is contained in the Fourth Scbedule to the 
draft Bill. It is provided that the rule making power, to be vested in 
the Rule Committee, will come into operation on the commencement of 
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the Act, although it is envisaged that the Act as a whole will not come 
into operation for at least a year after its passage. This is because the 
task of the Rule Committee will commence at once as, for example, 

. forms will require to be prescribed before the Act comes into operation 
(sections 2, 122). 

"39. Repeal of Fourth Schedule 

It is further provided that on a date to be prescribed, not later 
than six months after the commencement of the Act, the rules shall 
cease to operate by the force of their being contained in a schedule to 
the Act, but shall have effect as rules made by the Rule Committee 
(section 122 (2), (3) ). The purpose of this p rovision is to make it 
unnecessary for the Act to be reprinted in nccord:lnc:e with the Amend­
ments Incorporation Act, 1906, each time the rules are amended or 
added to, and to make it unnecessary to reprint the rules when an 
amendment of the Act calls for a reprint of the Act. 

40. Rule-making powers generally 

The matters upon which the Rule Committee may make rules are 
specified (section 124) . It is further provided that the Rules Com­
mittee shall not make rules affecting the practice or procedure of the 
Court of Appeal or affecting Division 1 of Part III of the Act (dealing 
with the distribution of functions between the Court of Appeal and 
the Divisions of the Court) or Part VII of the Act (dealing with 
appeals to the Court of Appeal) without the concurrence of the Chief 
Justice and the President of the Court of Appeal. The power of the 
Judge of the Land and Valuation Court to make rules is not affected. 

41. Gazettal and parliamentary review 

Rules are to be subject to gazettal and parliamentary review in the 
usual way. 

42. Costs 

Innovations hnve been introduced regarding costs, although, once 
again, we have modelled the provisions on current English provisions. 
Broadly speaking, coMs in all cases are to be in the discretion of the 
Court. This is an approach which is practically universal in all 
judicature systems. 

43. Repeals and amendments generally 

The First and Second Schedules to the Bill provide for the repeal 
and the amendment respectively of other Acts. The repeals listed in 
the First Schedule are of existing Acts which are no longer necessary 
as their provisions are obsolete or are replaced by the Bill or the rules. 
The Second Schedule lists the many amendments that are necessary. 
In the main these are amendments which are designed to adapt existing 
legislation to the new procedures or for the purpose of clarification. In 
some cases, we propose more significant alterations to the existing law, 
and these we desire to mention. 

44. District Courts Act amendments 

Section 142 of the District Courts Act, 1912, is amended in two 
respects, namely: . 

(a) Appeals by way of special case are abolished. This pro· 
cedure has been in disuse in recent years. The other appeal 
procedure under section 144 is invariably used and is 
satisfactory. 

(b) An appeal to the Court of Appeal involving less than 
$1,000 lies only by leave of the Court of Appeal. This 
is introduced because experience in the Court of Appeal 
has . shown that such cases usually involve as much in costs 
as the amount at stake. It is no hnrdship for a litigant 
who has a genuine appeal point to obtain leave by the 
inexpensive method . available. The underlying theory is 
common in other jurisdictions, for example in appeals to 
the High Court of Australia and to the Judicial Committee 
of the Privy Council. 

p 67307-2 



18 

45. Gaol delivery 

One of the Acts which the Bill would repeal is the Supreme Court 
and Circuit Courts Act, 1900. A provision to the effect of section 33A . 
of that Act, .dealing with gaol delivery, needs to be put somewhere, but 
we think that the provision would be· better placed in the Prisons Act, 
1952, than in the Bill which we propose. The Second Schedule proposes 
a suitable amendment to the Prisons Act. 

46. Affidavits 

One further matter should be mentioned. We have received rep­
resentations from the Law Society of New South Wales regarding the 
disability under which its members are placed in that affidavits and 
declarations prepared by them must be sworn or made before an 
independent witness. The rule has been relaxed in regard to documents 
for use in the Probate jurisdiction. We see no reason for the con­
tinuation of the restriction. Moreover, solicitors are required to meet 
high standards of integrity and they are subject to disciplinary. control, 
which other witnesses are not. Accordingly we propose an amendment 
to the Oaths Act, 1900, to remedy the position. 

47. Further review of legislation 

we· emphasize that we have not made an exhaustive review of all 
legislation affected by the provisions which we propose. Much more 
work will require to be done as mentioned in paragraphs 21 and 22 
of our Report. We leave the remainder of the task to the Rule 
Committee. 

· DRAFf RULES OF COURT 

48. Introductory 

The remainder of these notes on the draft Bill is concerned with 
the rules in the Fourth Schedule. The notes draw attention to the more 
important of the innovations which the rules would introduce. The 
rules are the result of a consideration of many sets of rules, including 
those of the Supreme Court in England, the present rules of the Supreme 
Court of New South Wales, and the rules of the High Court of Australia 
and the Supreme Courts of the other States of Australia and the 
Supreme Court of New Zealand. The marginal notes to the draft rules 
indicate, where appropriate, the existing provisions on which the rules 
are based. 

49. Part !_._Preliminary 

Rule 6 .and section 16 of the Bill deal with proceedings pending 
at the commencement of an Act founded on the Bill. Pending proceed­
ings would continue in accordance with the present Acts, rules and 
procedures unless some other provision is made by the Rule Committee 
or by order of the Court. Experience may show it to be appropriate to 
order, or to provide by rule, that upon reaching some stage, for example 
the close of pleadings, pending proceedings should continue under the 
new procedures. 

Rule 12 enables the Court to dispense with compliance by a party 
with the rules. A superior Court has an inherent power to dispense 
with its rules, but the inherent power is of uncertain ambit and the 

. express grant of power will assist by pointing out the means of mitigating 
the difficulties to which rules of procedure occasionally give rise and 
will enable procedural steps to be omitted where special circumstances 
render them unnecessary. 

Rule 13, dealing with directions as to procedure. will take the place 
of section 19 of the Administration of Justice Act, 1924. That section 
has not been as useful as a reading of its terms may suggest. Too often 
a party who does not know what is the proper course to take is deterred 
{rom applying under the section by the need tc:> dem~nstrate the negative 
proposition that the very large mass of matena], wntten and unwritten, 
constituted by the relevant Acts. rules of Court and practice of the 
Court, does not prescribe the manner or form of the step in question. 
Rule 13 goes beyond section 19, and beyond the relevant High Court 
rule, by making it sufficient that the applicant is in doubt as to the 
manner and fonn of procedure. 
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50. Part 2-Time 

References to "clear days" arc dropped and a single formula ii 
prescribed for the reckoning of time. 

51. Part 3-Discovery before suit 

This Part is new. It would introduce a summary procedure for 
what might have formerly been obtained by suit for discovery. See, 
for example, Orr v. Diaper ((1876) 4 Ch. D. 92). This is not to 
say that we envisage that the scope of Part 3 will be limited to the 
present scope of a suit for discovery: we should expect that Part 3 will 
stand on its own feet and will not be construed in the light of the old 
Jaw of discovery. 

Part 3 ought to be of considerable utility in the occasional case in 
which, today, justice is denied or costs are thrown away because an 
aggrieved person does not have access to the facts necessary for the 
proper commencement of proceedings. One example of the sort of 
case where Part 3 will be useful is the enforcement of claims against 
unincorporated associations. Another example occurs in the case of a 
claim against a person or persons carrying on business under a business 
name not registered under the Business Names Act, 1962. A third 
example is the case where a person has a claim against one of a number 
of companies carrying on business at the same place and by the same 
officers, and he is unable to ascertain which of those companies ought 
to be made defendant. 

Part 3 may be thought to have in it a risk of oppression. There 
are, however, three matters which will mitigate that risk. Frrst, ·objec­
tionll on grounds of privilege will be open under Part 36 rule l3 o( the 
draft rules. Secondly, Part 3 is expressed in terms which will allow the 
exercise of a judicial discretion so as to prevent an abuse of its pro­
visions. Thirdly, it will, in general, be open to those concerned with 
resisting a claim to disclose sufficient information to enable proceedings 
to be commenced and thus obviate the need for examination under 
Part 3. Indeed, we hope that the major effect of Part 3 will be the 
indirect one of discouraging persons against whom a litigable claim 
exists from relying on the ignorance of the claimant for the purpose 
of stifling the proper adjudication of his claims. 

52. Part 4--Commencement of proceedings 

The effect of this Part will be that there are two modes, and two 
modes only, of commencing proceedings in the Supreme Court. One 
mode of commencing proceedings will be by the filing of a statement 
of claim: this mode will, in general, be appropriate where it is necessary 
to have pleadings for the definition of issues of fact. The other mode 
will be by the· filing of a summons, which will be comparable to the 
present originating summons on the equity side of the Court. These 
two modes will take the place of writs of summons, statements of claim, 
petitions, summonses, notices of motion and proceedings by way of rule 
nisi or order nisi. 

Although rule 2 of Part 4 requires that proceedings of certain 
kinds be commenced by statement of Claim. proceedings of those kinds 
commenced by summons will not be abortive: sec section 81 of the 
Bill as to irregularities and rule 11 of Part 5 as to the continuation on 
pleadings of proceedings commenced by summons. 

53. Part 5-Proceedings by summons 

This Part does not call for comment. 

54. Part 6-Cross-claims 

This Part deals with the procedure on claims made pursuant to 
section 78 of the Bill . It will comprehend claims which today are 
made by cross-action or by third party proceedings in the common law 
side of the Court and counter-claims on the equity side of the Court. 
Subject to the special provision in rule 12 of Part 6 about cross-claims 
for contribution or indemnity, there will be a single procedure for all 
claims under section 78 of the Bill. 



20 

55. Part ?-Originating process 

These rules have been drawn on the footing that the statement of 
claim, summons, or cross-claim by which proceedings are ·Commenced 
against any person will not ind ude any command to enter an appearance 
such as that now found in the general form of writ of summons or in 
the general form of indorsement on a statement of claim in equity. 
Rather, the originating process will bear a note requiring the defendant 
to enter an appearance and stating that, if the defendant does not enter 
an appearance within the prescribed time, judgment against him may be 
entered, or an order against him may be made, in his absence (Part 7, 
rule 3). 

The command to enter an appearance has become both obsolete 
and mischievous: obsolete because it is a command with no sanction 
beyond the risk of suffering default judgment; mischievous because a 
command with no sanction tends to encourage disrespect for the law. 
There is a further advantage in dispensing with the command: the 
procedure in case of service of originating process in foreign countries 
can be simplified. · 

Rule 7 of Part 7 deals with the period of validity for service of an 
originating process. Under section 12 of the Common Law Procedure 
Act, 1899, a writ of summons may be renewed from time to time so 
that it may be made to remain valid for service indefinitely. We under­
stand that writs of summons are in practice renewed, at present. as of 
course. There is no provision limiting the period of validity for service 
of a statement of claim or originating summons on the equity side of 
the Court, unless the English practice is introduced by preliminary 
rule VI of the Consolidated Equity Rules of 1902. The present English 
provision as to writ of summons is in Order 6 rule 8 of the 1965 
revision of the rules and that provision is extended to originating 
summonses by Order 7 ntle 6. Under the English rule and the practice 
which has been applied, the duration of the validity for service of a 
writ of summons or originating summons may be extended from time 
to time indefinitely, but the Court exercises a real discretion for the 
purpose of preventing injustice to defendants who might otherwise be 
saved by the statutes of limitation. We think that two years is quite 
long enough to allow for service, especially ha\'ing regard to the provi­
sions for substituted service in rule 10 of Part 9 . We think that a 
longer period of validity, or of validity pursuant to extension by the 
Court. tends to defeat the policy of the statutes of limitation and ought 
not to be allowed. We think. further, that it is appropriate to fix two 
years for all cases, instead of an initial period of one year subject to 
extension. and thus obviate the costs of applications for extension. 

56. Part 8-Causes of action and parties 

This Part is based on the English rules mentioned in the marginal 
notes. There are variations from the English rules in matters of detail 
but these variations do not call for comment. · 

The provisions of the Part constitute a major improvement on the 
present comparatively narrow and in some respects anomalous rules as 
to the joinder of causes of action and parties. For example, at present 
an actton can be brought against defendants in the alternative only 
where the action is in tort: there is no provision for joining defendants 
in the alternative where the action is in contract. · 

57. Part 9-Service: general 

In cases where personal service is not required, rule 4 will enable 
service to be effected by post. 

Rule 8 is new. It will dispense with the need for personal service 
in appeals and other cases where the person to be served is represented 
by a solicitor in the court below. 

Rule 11, which deals with the confirmation of informal service, 
is new. The;: rule will enable the Court to treat a document as sufficiently 
served if steps have been taken which the COtrrt might have antecedently 
directed by wny of substituted service under rule 10. Rule 11 will also 
enable mere technical defects in service to be overcome. 
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58. Part 10-Service outside the State 

The cases for service outside the State specified in rule 1 involve 
some extension of the present provisions under the Common Law 
Proc.edure Act and the Equity Act and go beyond the provisions of the 
English revised rules of 1965. We think, however, that the extensions 
do not go beyond cases having a sufficient connection with New South 
Wales for it to be proper for the Court to have jurisdiction so that its 
judgment will have effect at least within New South Wales. 

Rule 2 enables the subsequent confirmation of service outside the 
State as an alternative to prior leave. This provision will, we think, 
be useful in cases where, through misapprehension, a party has served 
originating process outside the State without realizing that leave was 
required. 

Rule 7, at the commencement of the provisions of Division 2 
concerning service in a foreign country, enables the procedure for service 
under a convention to be applied for the purpose of service in non­
convention countries, subject to the approval of the Attorney-General. 
The relevant conventions were all made before the second world war 
and cases will arise where no coo.,c.nrlon exists for service in a foreign 
country but where the machi11ery provisJons of Division 2 of Part 10 
will nonetheless be useful. 

The rules make no special provision concerning service pursuant 
to the Service and Execution of Process Act 1901. Having regard to 
the tenns of section 27 of that Act, it is better that rules of Court for 
the purposes of that Act be made by the Rule Committee rather than 
be inserted in a schedule to an Act. 

59. Part 11-Appearance 

This Part will enable the entry of an appearance by post and the 
posting of notice of an appearance to other parties. This should lead 
to n stgnificant saving of costs. 

60. Part 12-Transfer and consolidation 

This Part does not call for comment. 

61. Part 13-Summary disposal 

Division 1. dealing with summary judgment, extends to almost all 
cases the substance of the procedure for summary judgment now 
available in actions of ejectment. The provisions are based on the 
current English rules. but embody considerable modifications. In 
particular, there is no provision for giving a defendant "leave to 
defend": if the application for summary judgment fails. the proceedings 
will continue as though the application had not been made, subject to 
an acceleration of the time for directions under Part 26. There seems 
to us to be an incongruity in the idea that, where the plaintiff·s applica­
tion for judgment on the basis that the defendant has no defence has 
failed, the defendant should need leave to defend the proceedings, with 
the connotation that he stands in some way at the mercy of the Court. 

62. Part 14-Commerciallist 

The general provisions in the Bill and elsewhere in the rules make 
it possible to put the special provisions necessary for the commercial 
list more shortly than do the present Commercial Causes Rules. 

63. Part 15-Pleading 

This Part is based on the revised English rules of 1965. There 
are differences, but mostly in expression. Some of the more important 
differences are noted below. 

Rule 12 deals with the common money counts. We think that the 
very brief form of these counts ought to remain available for debt­
collecting cases but that a defendant ought to be at liberty to require 
a fuller pleading on the facts. Rule 12 is designed to produce this 
result. 

Rule 14 continues the present requirement that contributory 
negligence be pleaded. 

Rule 20 docs not take so much of the corresponding English rule 
as requires a traverse to be specific and as makes a general denial 
insufficient. We think that these requirements, or similar requirements, 
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have produced prolixity; at least as the relevant requirements have been 
applied in the equity side of the Court. Further, the requirements 
appear to have been disregarded· to a large extent in the current English 
practice. We think it better to allow a brief general denial and leave 
to the powers of the Court as to costs and otherwise the control of 
parties who raise insubstantial issues of fact. 

Rule 23 makes provision for the verification of a defence in 
proceedings for a liquidated demand. We think that the. present corres­
ponding provision for specially indorsed writs has been useful in dis­
couraging insubstantial defences raised merely to gain time. 

Rule 27 abolishes pleas of the general issue. A number of statutory 
provisions which enable these pleas would be removed by the amend­
ments and repeals to be effected by the Bill. Rule 27 will catch any 
such provisions that we have overlooked. 

64. Part 16-Particulars 

Rule 4 continues the recently introduced requirement for particulars 
of negligence {including contributory negligence) and breach of 
statutory duty. 

65. Part 17-Default judgment 

This Part takes the substance of the prov1s1ons that are noted 
in the margin and includes provision for default judgment in case a 
defendant fails to verify his defence in cases where the plaintiff requires 
him to do so under rule 23 of Part 15. 

66. Part IS-Admissions 

This Part does not call for comment. 

67. Part 19-Motion.s 

Once proceedings have been commenced by filing a statement of 
claim or a summons, any application in the proceedings would be made 
by motion, Summonses and petitions would not be used for this purpose. 
A motion will be the appropriate means of application for any exercise 
of the powers of the Court, whether the application is to the Court 
of Appeal, to a Judge in a Division, to a master, or to a registrar, taxing 
officer or other officer of the Court. 

In general, notice of a rr:totion must be filed and served, but in 
many instances the rules dispense with either the filing or the service, 
or both filing and service, of notice of the motion and the Court is 
given power to dispense with notice. 

68. Part 20-Amendment 

Rule 4 deals with the question of amendments tending to defeat 
the statutes of limitation. At present a plaintiff may issue his· writ of 
summons and thus stop the running of a limitation period but is not 
required to file his declaration for some time afterwards and this 
interval enables him to consider his position and frame his declaration 
appropriately even though the limitation period may have expired before 
he files his declaration. Under the scheme which we propose, there 
would be no writ of summons and the requirement, in appropriate 
cases, . of commencing proceedings by statement of claim may do away 
with the short breathing space which is available under the present 
common law procedure. That would be an unintended consequence of 
the abolition of the writ of summons. Rule 4 (2) would meet the 
position by allowing an amendment of any kind within fourteen days 
after the filing of the statement of claim. 

69. Part 21-Withdrawal and discontinuance 

This Part does not call for comment. 

.70. Part 22-Payment into Court 

Rule 9 modifies the effect of ncccptance of money paid into Court 
by one of a number of persons jointly liable. Compare section 97 of 
the Bill. A similar change was mndc in E ngland but onJy for actions 

· for damages for defamation. The change was made in England follow­
ing a recommendation in the Report of the Porter Committee on the 
Law of Defamation (Cmnd. 7536) . We think that the change ought 

. ·to be of general application. 
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71. Part 23-Discovery and inspection of documents 

Provision is made for discovery and inspection to be given without 
the need for orders of the Court . 

The rules do not have a counterpart of Order 12 rules 11 to 15 
of the present General Rules of the Court. These rules deal with the 
situation which arises where a statute provides that payments made 
before judgment for damages shall go pro tanto in satisfaction of the 
judgment. The relevant statutes include the Workers' Compensation 
Act, 1926, ss. 63 (5), 64 (1) (c), the Government Railways Act, 
1912, ss. 100B (4) (c), 100D (4) (b), and the Transport Act, 1930, 
ss. 124 (4) (c) , 124B (4) (b) . The present rules contemplate the 
signing of judgment after acceptance of money paid into Court in 
cases to which these enactments apply. One of the advantages of the 
procedure of payment into Court is that it enables the disposal of 
litigation without going to judgment. It is incongruous that this advan­
tage should be excluded in cases where the abovementioned enncDnents 
apply. It is also, we think, an unintended consequence of those enact­
ments. Further, the enactments produce a result which is objection­
able in principle. That result is that a judgment of the Supreme Court 
is required to be given in a sum for which, by reason of facts occurring 
before judgment, the judgment cannot be enforced: in effect, the 
judgment speaks an untruth. The objection would be aggravated if 
the Rule Committee were to follow the modem English practice of 
framing a judgment for damages as an adjudication "that the defend­
ant do pay to the . plaintiff" the amount of the damages (Rules of the 
Supreme Court, 1965, Appendix A. Form 45) . We therefore propose 
amendments to these statutes to the intent that the payments in ques­
tion will be matters of defence rather than of satisfaction of judgment. 
We also propose consequential amendments to section 63 (2) of the 
Workers• Compensation Act and to section 10 of the Law Reform 
(Miscellaneous Provisions) Act, 1965. The Government may trunk 
that the pecuniary limits of the jurisdiction of the District Courts 
(see especially sections 41 and 95A of the District Courts Act) ought 
to be reviewed in the light of these proposed amendments . 

. 72. Part 24-lnterrogatories 

Similarly, provision is made for interrogatories by notice and 
without order of the Court. 

Rule 1 ( 4) will not allow interrogatories by notice in the damages 
cases mentioned in the subrule, but the general power to make orders 
for interrogatories· under rule 5 will apply to these cases. We do not 
envisage that the power under rule 5 will be restricted in any way by 
reference to rute 1 ( 4). 

73. Part 25-Medical examination ,· inspection of property, etc. 

The provisions in Division 1 relating to medical examination are 
somewhat stronger than those in the present general rules of the Court 
and will, we think, assist in the proper determination of questions relat­
ing to the physical or mental condition of a plaintiff or otbe:r person. 

74. Part 26-Directions 

Provision is made for proceedings to be brought before the Court 
for directions without application by any party. Otherwise, the Part 
takes in a shorter form the substance of the English Order 25. 

(5. Part 21-Evidence by deposition 

Part 28-lnterim preservation, etc. 

These Parts do not call for comment. 

76. Part 29-Receivers 

Rule 6 makes a general provision as to the powers which the Court 
may confer on a receiver. The rule is new and will, we think, be useful. 

Rule 7 will save the need for the commencement of separate 
proceedings in the cases to which it applies. 

77. Part 30-Disposal of land 

This Part does not call for comment. 
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78. Part 31--Separate decision of questions 

Part 32--Stated cases 

) 

These Parts embody some minor innovations but they will be 
self-explanatory and we make no further comment on them. 

79. Part 33--Setting down for trial 

This Part does not call for comment. 

80. Part 34-Trial 

Rule 7 retains the substance of the present procedure concerning 
non-suit and to that extent departs from the English practice. We think 
that' llle availability of non-suit frequently promotes the settlement of 
litigation and that the substance of the present procedure ought to be 
retained. The effect of an order of dismissal is stated in Part 40, rule 8. 
It will not be a bar to fresh proceedings for the same relief. 

Rule 8 makes provision for a submission of no case to answer in 
proceedings to which rule 7 does not apply. 

81. Part 35-Assessment 

Rule 3 goes somewhat beyond the English rule : see the case cited 
in the margin. 

82- Part 36-Evidence: general 

The rules in this Part attempt to draw together and ~concile a 
number of provisions in force here or in England, with some modifica­
tions. 

Rule 2 (2) will enable the Court to allow evidence of particular 
facts to be given by affidavit at a trial. By Part 38 rule 9, an opposite 
party has a prima facie right to cross~examine the deponent, but the 
Court may allow use of the affidavit notwithstanding that the deponent 
is not produced for cross-examination. The foregoing is the present 
practice on the equity side of the Court, but not on the common law 
side. The matter of affidavit evidence on common Jaw trials was in 
controversy some years ago: the controversy culminated in the disallow­
ance by the Legislative Council in 1963 of rules of Court made under 
section 438 of the Evidence Act, 1898. The fusion of procedures calls 
for some common rule, but, having regard to the controversy we have 
mentioned, we have stopped far short of the provision now made ·by 
Order 38 rule 2 of the English rules. 

Rule 16 will remove an occasional source of misunderstanding. 
Where one party gives to another party notice to produce a document 
in the possession, custody or power of the latter party; the latter party 
will be bound to produce the document notwithstanding that he has not 
been given a subpoena to produce it. 

83. Part 37-Subpoenas 

These rules would change the nature of a subpoena from a writ 
in the name of the Queen to an order of the Court. The change elimi· 
nates one aspect of ·the diversity of present procedures and enables 
punishment for d isobedience to a subpoena to follow the ordinary course 
of punishment [or disobedience to an order. 

Rule 4 extends to all persons who are not parties to the proceed~ 
ings the substance of the arrangement at present made in favour of 
permanent heads of government departments. The rule should signifi· 
cantly reduce the inconvenience and delays which may be met by a 
person subpoenaed to produce documents. 

84. Part 38-Affidavits 

We refer to the notes above on Part 36 rule 2. Otherwise, Part 38 
does not can for comment. · 

85. Part 39-Court expert 

The corresponding English Order has had little use but it has 
seemed worthwhile to include this Part for the occasional use which 
it may receive. 
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86. Part 40--Judgments and orders: general 

At present an order for the payment of money into Court is not 
enforceable by the writs of execution and other means for the enforce· 
ment of a judgment for payment to a party. Rule 5 will enable nn 
order for payment to the registrar to be substituted for an order for 
payment into Court and thus make available the ordinary means of 
enforcement of a judgment for the payment of money. 

Likewise, rule 6 will enable the enforcement of a fme by the 
ordinary processes of execution. 

Rule 9 deals with the setting aside or varying of judgments and 
orders. At present it is a matter of some difficulty to say whether an 
order can be set aside or varied otherwise than on appeal. Sometimes 
the question depends for its answer upon whether or not the order was 
made in chambers. TI1e abolition of the distinction between Court and 
chambers (section 11 of the Bill) and the provisions to the effect that 
the orders of Judges and masters and of registrars and other officers 
have effect as orders of the Court (sections 40, 118 (3) and 121 (2) of 
the Bill) call for a re-statement of the cases in which a judgment or 
order can be set aside or varied without appeal. Rule 9 proposes a 
solution to this problem. It is better to let the rule speak for itself than 
to attempt a paraphrase of it in these notes. 

87. l'art 41-Judgments and orders: minutes and entry 

Commonly, "judgment" and "order" are used in a secondary sense 
as denoting the document in which the terms of a judgment or order 
are expressed. In an attempt to escape the difficulties which are caused 
by using one word for two or more different things, the rules speak of a 
minute of a judgment or order when the reference is to the document 
which sets out the terms of the judgment or order. 

Part 41 contains machinery provisions for the settlement of minutes 
of judgments and orders. 

At present it is common to speak of signing judgment or of entering 
judgment. These phrases were no doubt apt descriptions of steps taken 
under old procedures but the relevant procedures have long been in 
disuse. The phrases have ceased to be descriptive of any step in fact 
taken. Division 4 of Part 41 makes provision for the entry of judgments 
and orders and states the means by which entry is to be achieved, 
namely, by the filing of a minute of the judgment or order, the filing 
to be done by a party or, in special cases, by the registrar. 

88. Part 42--ludgments and orders: enforcement 

This Part is largely based on the English provisions noted in the 
margin. · 

Rule 3 provides for the enforcement, by the ordinary means. but 
subject to the supervision of the Court, of a judgment or order for the 
payment of money to a registrar. This rule will apply, amongst other 
cases, to an order imposing a fine and to an order for payment to the 
registrar in lieu of an order for payment into Court (see Part 40 rules 
5. 6) . 

Rule 7 makes a general provision for bringing a person before the 
Court when he is in default of compliance with an order for his attend· 
a nee. 

89. Part 43-Discovery in aid of e11[orcement 

This Part does not call for comment. 

90. Part 44---Writs of execution: general 

The name "writ for levy of property" is substituted for "writ of 
fieri facias" : Part 45 rule 2. Otherwise Part 44 does not call for 
comment. 

91. Part 45-Levy of property 

Rule 4, as to the order of realization, makes some alteration to the 
present provisions noted in the margin . We think that rule 4 makes a 
more coherent and fair adjustment . between the interests of the judg~ 
ment creditor and the avoidance of unnecessary hardship to the judgment 
debtor. 
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92. Part 46-Garnishment 

Rule 2 will enlarge the circumstances in which a judgment debtor's 
credit balance with a bank can be attached by way of execution. 

Provisions have been inserted which go some way towards reliev· 
ing the difficulties occasionally encountered by garnishees: see rules 3 
(6), 5 (2), 12 (2). . 

Section 99 of the Bill continues the present protection of wages 
from attachment. 

93. Part 41-Charging and stop orders 

Part 48-Accounts and inquiries: general 

Part 49-Accounts, inquiries, etc.: Equity Division 

Part 50-Funds in Court 

These Parts do not call for comment. 

94. Part 51-Court of Appeal 

Rule 27 enables the Court of Appeal to require the parties to pre• 
pare and file written submissions. Otherwise the substance of the present 
rules is continued. 

95. Part 52-Costs 

This Part largely follows the present provisions concerning costs 
in England. There is a useful discussion of the English rules in the Law 
Times val. 228, pages 279, 280, 296, 297, 312, 313 and val. 229, 
pages 4 and 5. · 

The procedures for taxation have been brought into line, so far 
as practicable, with the general scheme of procedure embodied in the 
rules. 

The rules do not recognize the current informal practice of making 
an appointment for taxation on the presentation by a client of an infor­
mal or incomplete bill. 

96. Part 53-Security 

Division 2 is new. The main purpose of the Division is to abolish, 
as far as our terms of reference permit, the practice of requiring persons 
to give recognizances as security for future conduct. The common 
forms of recognizance are, so far as they are intelligible to those who 
have not made a special study of the subject, deceptive in their terms, 
and their effect cannot be understood except by reference to ancient 
authorities. Further, the fact that a recognizance can involve processes 
of execution without the foundation of an ordinary judgment or order 
introduces unnecessary complications of procedure. Division 2 would, 
within the limits of our terms of reference, enable the substitution of 
more modem forms of security for recognizances. 

97. Part 54-Prerogative and other orders 

Part 54 takes a further step towards the result that proceedings will 
not be commenced except by statement of claim or by summons, and 
'that the procedure will be governed by the rules, and not by extraneous 
statutes passed before the commencement of an Act founded on the 
Bill, nor by the old procedures for prerogative and other writs. 

98. Part 55-Contempt 

Part 56-Interpleader 

Part 51-Service of external process 

Part 58-Evidence for external tribunal 

Part 59-Enforcement of external iudgments 

These Parts do not call for comment. 
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Part 61-Registrars 
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The scheme of our proposals is that the Master in Equity and in 
the Protective Division and such other masters as the Governor may 
appoint will discharge duties predominantly of a minor judicial character 
and that the registrars will discharge duties predominantly of an 
administrative character. Schedules D and E to the rules, referred to in 
Parts 60 and 61, appear to us to be appropriate to the scheme which 
we have adopted, but it may be thought app ropriate to widen or narrow 
the powers of the masters and registrars according to the appointments 
which may be made to those offices. In cases where no master is 
appointed to a Division, it will be open to the Rule Committee to make 
rules giving some judicial powers to the registrar. 

The appointment and powers of taxing officers are covered by 
Part 52. 

100. Part 62-Sheriff 

Somewhat more detailed provision is made for the ascertainment 
and recovery of the fees of the Sheriff. 

101. Part 63-Disability 

The name "tutor" is adopted to comprehend both a next friend and 
a guardian ad litem: see the definition in Part 1 rule 8. 

The Part will make it generally unnecessary to have an order 
appointing a next friend or guardian ad litem. 

Part 63 contains some minor further innovations: these will 
appear from a perusal of the Part. 

102. Par! 64--Business names 

Provisions enabling actions to be brought by and against persons 
in business. names have appeared in rules of Court here and in England 
for many years. To read the reported cases of such proceedings is to 
read a history of difficulty and misunderstanding. We think that such 
proceedings ought to be aUowed only where the plaintiff might otherwise 
be denied a proper opportunity of litigating his claim. The rules ought 
not to allow a plaintiff or plaintiffs to sue in a business name in any case. 
Where a plaintiff, or intending plaintiff, knows the business name, but 
not the personal name or names,. of .those against whom he wishes to 
claim, discovery before suit pursuant to Part 3 of the rules will in many 
cases put him in a position to sue the defendants in their personal names. 
In the rare cases in which discovery before suit will not suffice, pro­
ceedings may be commenced against the defendants in their business 
name under Part 64. Special provision is made for service by. rule 3, 
The remainder of the Part is directed to securing that the defendants will 
be joined in their personal names at the earliest opportunity. 

103. Part 65-Documents 

Part 66----Solicitors 

These Parts do not call for comment. 

'04. Part 61-Defamation 

This Part adopts the substance of the corresponding English 
rules, together with the special rules as to pleading and particulars in 
the present General Rules of the Supreme Court. 

lOS. Part 68-Administratfon of estates; execution of trusts 

This Part does not call for comment. 

106. Part 69-lnfants' Custody and Settlements Act Rules 

.. Part 10-Trustee Act Rules 

. These Parts have been added in consequence of the proposed 
rescission of the ·Consolidated Equity Rules of 1902. 
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DMSION 3.--Commercial list. 
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FOURTH SCHEDULE-RULES OF COURT 
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PART IS-PLEADING 
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s. 167 .. . . • . 
Pt. VIII Division 2 .. 

Criminal Appeal Act or 1912-
generally . . . . 

District Courts Act, 1912-
s. 47 .• • • •• 
Pt. VI •. .. •• 
s. 147 .. .. 

Inebriates Act, 1912-
s. 31 . . . . . . • . 

Claims against the Government and 
Crown Suits Act, 1912-

generally . . • • 

Public Works Act, 1912-
s. 102 . . .. 

Superannuation Act, 1916-
generally . . . . 
s. 8.5 •. .. . . 

• . Judges Retirement Act, 1918-
. generally . . . . 

• . Conveyancing Act, 1919-
s. 206 . .. .. .. 

Local Government Act, 1919-
generally . . • . 
as. 44, 4.5 .. .. 
s.46 ... .. .. 
6 • .580 .. .. 

Stamp Duties Act, 1920-
generaUy .. 
s. 124 .. 

Land and Valuation Court Act, 
1921-

generally 
s.17 .. 

Administration or Justice Act, 
1924-

Pt.II .. .. 
s. s .. 

Trustee Act, 192.5-
s. 14 •• • . •. 
1. 1.5 .. .. .. 
I . 63 .. .. .. 
Pt. III .. .. .. 
Pt. IV .. .. 

Workers' Compensation Act, 
1926-

aenc:rally • • • . . . 
s. 37 •• .. .. .. 
• • 63 . . .• • • . . 
!!1. 64 .. .. .. 

Damages (Infants and Persons of 
Unsound Mind) Act, 1929-

generally . • • . 
s. s . . . . . . 

Maritime Services Act, 193.5-
s.40 .. .. .. 

Medical Practitioners Act, 1938-
u. 19, 26, 29 .. • • .. 

Industrial Arbitration Act, 1940-
gcnerally . . . . . . 

Auctioneers, Stock and Station and 
Real Estate Agents Act, 1941-

s. 74 . . . . . . . . 
Motor Vehicles (Third Party 

Insurance) Act, 1942-
generally . . . . 
s. 14 • . • • . . 
ss. IS, 30 .. .. 

Law Reform (Miscellaneous Pro· 
visions) Act, 1944-

Pt. II . . . . . . 
Law Reform (Miscellaneous Pro­

visions) Act, 1946-
s. 5 • • • • • • • • 

Landlord and Tenant (Amendment) 
Act, 1948-

Pt.IU .. 

Bill 
section. 

48 
48 

17 

49 
48 

48,49 

114 
19 

27 

49 
48,49 

48 

24 
48 

48 
89 
89 

48 

99 

49 

87,97 

Rules in the Fourth Schedule. 

Part. I 

1 

.51 

51 

IS 
23 
24 

52 

so 
51 

so 
32 

59 
59 

70 
70 
70 
70 
70 

22 
.51 

63 

.51 

22 
.51 

22 

17 

Rule. 

.5 

1 

1 

23 
8 
7 

32 

s 

8 
8 

1, 2 
3 

1 
2 

3-6 
7 

10 

14 
1 

u, 12 

1 

14 
1 

.5, 11 

7 

I Schedule. 

D 

D 

D 

D 

D 

D 

D 

D 

D 

D 

D 
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TABLE OF STATUTES REFERRED TO IN THE BILL-continued 

Year and I 
number. 

1950 No.22 

1951 No.ll 

1954 No. 36 

1958 No. 39 

1958 No. 45 

1962 No.ll 

1967 No. 72 

1901 No.ll 

1966 No. 33 

Statute. 

Short Title. 

New South Wales Acts---<ontinued 
Electricity Commission Act, 1950-

s. 100 . . . . . . 
Sydney Harbour Transport Act, 

1951-
s. 34 .• .. .. 

Grain Elevators Act, 1954-
s. 56 . • . . . . 

Defamation Act, 1958-
s. 22 .. .. •• 

Mental Health Act, 1958-
gencrally . • • • 

s. 22 . . . . . . 
Pt. VII • . .. .. 
ss. 38, 39, 48 . . . • 
8. 54 .. .. .. 

. s. 101 • . . . . . 
Business Names Act, 1962-

gcncrally .. .. .. 
s.I4 .. .. .. .. 
s. 31 • . . . . • • • 

Supreme Court (Summary Jurisdic-
tion) Act, 1967-

generally 
ss. 18, 21 
s.24 .. 
s. 25 •• 

Commonwealth .Acls 
Services and Execution of Process 

Act 1901-
gencrally 

s.ll .. .. 
Bankroptcy Act 1966-

s. 62 • • . . 

Bill 
section. 

124 

17 
48 
48 

Rules in the Fourth Schedule. 

Part. I 

67 

1 
63 
1 
I 
1 

I 

64 
64 
64 

51 

51 
51 

7 
10 
10 

8 

Rule. 

6 

8 
s 
8 
8 
8 

8 

2, 3 
2 
3 

s 
1 

10 

s 
6 
1 

3 

I Schedule. 

D 

D 

D 

D 

---------~----------------------~------~----~------~-------



Year and 
chapter 

or number. 

16 & 17 Viet., 
c. 30. 

17 & 18 Viet., 
c. 125. 

38 & 39 Viet., 
c. 77. 

~2 & 53 Viet., 
c. 63. 

15 & 16 Geo. 
S, c. 49. 

23 & 24 Gco. 
5, c. 36. 

2A & 25 Geo. 
5, c. 41. 

1 & 2 Gco. 6, 
c. 63. 

10 & 11 Oeo. 
6, c. 44. 

4 & s Eliz. 2, 
c.46. 

5 & 6 Eliz. 2, 
c. 27. 

7 & 8 Eliz. 2, 
c. 22. 

8 & 9 Eliz. 2, 
c. 65. 

55 Vic. No. 12 

1897 No.4 •• 

1898 No. ll 

J898 No. 22 

1899 No. 21 

54 

COMPARATIVE TABLE OF STATUTES 

(References in the marginal notes) . 

Statute. 

Short Title. 

Imperial Act.J 
Criminal Procedure Act, 1853-

s. 9 . . . . . • • • . •. 
Common Law Procedure Act, 1854-

s. 78 . . . . . . . . • . 
Supreme Court of Judicature Act, 1875-

s. 19 . . . . • • . . 
Interpretation Act, 1889-

s. 38 . . . . . • . . • . 
Supreme Court of Judicature (Con&olidation) 

Act, l925-
s. 30 . • •. •• • • •• 
s. 31 • • . . • • • . • • 
s. 36 . . • • •• • • •• 
s. 37 . . . . . . • . • • 
s. 38 . . . . • • . . • • 
s. 39 .. • . .. . . .. 
1. 40 .. •. . • . . .. 
s. 41 • . • . •• . • • • 
1. 42 • , • • •• , • • • 
I. 43 .• . . •• . . • • 
s. 44 •• • • •• • . • • 
s. 45 • • • • • . • . • • 
a. 46 • • . . . . . • • . 
a. 47 • • • . . . • • • . 
s. so . . . . . • . . . . 
I. 51 . . . . • • . . • . 
s. 56 •• • • •• •• • • 
•• 58 • . • • • • • . . . 
s. 59 • • . • • • . . . • 
s. 69 . . •• • • • • • • 
s. 99 . . • • • • • • • . 
IS. 225 .. . . •• , , , . 

Administration of Justice (Miscellaneous 
Pro\'isions) Act, 1933-

s. 6 . . . . .. . . •• 
Law Reform (Miscellaneous Provisions) Act, 

1934-
s. 3 • • . . • • . • • • 

Administration of Justice (Miscellaneous 
Provisions) Act, 1938-

s.9 .. .. .. 
Crown Proceedings Act, 1947-

s.28 .. .. .. 

Administmtion of Justice Act, 1956-
s. 38 " .. .. .. 

Solicitors Act, 1957-
s. 66 • . . . •• 

County Courts Act, 1959-
s. 47 . . . . • • • • 

Administration of Justice Act, 1960-
s. 14 . . . • • • • • 

New South Wales Acts 
Partnership Act, 1892-

s. 20 . . . . 
Interpretation Act, 1897-

s. 6 .. .. 
s. 19 .. .. 

Evidence Act, 1898-
s. 13 . . .. 

Legal Practitioners Act, 1898-
s. 22 . . •• •• .. 

Common Law Procedure Act, 1899-
s. 18 • . • • • • • • 
I . 83A . . . . , • • • 
I . 104 . • .. • • •• 
•• 134 • • • • • • • . 
B. 142 • . • • • • • . 
s. 143 • . • • . • • . 
S. 1434 • . • • . • • • 
s. 160 .. .. .. • . 
s. 1604 .. . • • • .. 
II. 165 •• .. .. 
BS. 176, 178, 179 .. .. . . 
II, 181 . . • , • • • · 
11. 183 • . • • , • • , 

. .. 

Bill 
section. 

72 

93 

17 

9, 124 

102 
101 
57 
58 
59 
78 
60 
61 

62,63 

64 
65 
73 

100 
76 
84 
53 
55 
S4 
46 

123, 124 
19 

88,89 

94 

12,70 

71 

124 

. 95 
95 

107 
65 
66 
99 

Rules in the 
Fourth Schedule. 

Part. I Rule. 

1 

20 

23 
24 
36 

46 

52 

52 

64 

1 
1 

42 

52 

. 10 
22 
25 
44 
40 

51 

46 

7 

1 

16 
11 
13 

2 

49 

24 

6 

7 
8 

7 

35 

1 
10, 14 

8 
2 
7 

16 

6 
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COMPARATIVE TABLE OF STATUTES-continued 

Statute. Rules in the 
Bill Fourth Scl'ledule. 

Year' and I 
section. 

~ number • Short Title. Part. Rule. 

• 
'\ • New So11th Wales Acts-continued 

1899 No. 21- Common Law Procedure Act, 1899-
continued continued 

s. 249 .. .. .. .. . . 96 .. .. 
8. 252 .. .. .. .. . . 49 .. .. 
S, 254A .. .. .. .. . . 46,71 .. .. 
s. 2548 .. .. .. .. .. 102 .. .. 
s. 267 .. .. .. .. . . .. 52 24 

1900 No.16 Sheriff Act, 1900--
s. 9 .. .. .. . . 124 .. .. 

1900 No. 25 Real Property Act, 1900-
s. 136 .. .. .. .. . . .. 42 7 

1900 No. 34 Witnesses Examination Act, 1900-
s. 9 .. .. .. .. 83 .. .. 

1900 No. 35 Supreme Court and Circuit Courts Act, 
1900--

s. 5 .. .. .. .. . . 26 .. .. 
s.6 .. .. . . .. . . 26,28 .. .. 
s. 9 .. .. .. .. . . 26 .. .. 
s. 10 .. .. .. .. . . 27 .. .. 
S, Jl .. .. .. .. . . 29 .. .. 
S. 12A .. .. .. .. .. 35 .. .. 
s. 13 .. .. .. .. . . 37 .. .. 
s. 15 .. .. .. .. .. 24,41 .. .. 
8. 18 .. .. .. .. . . 110 .. .. 
s.20 .. .. .. .. .. 46 .. .. 
S. 21B .. .. .. .. . . 42 .. .. 
s. 21c .. .. .. .. . . 31-34 .. .. 
S. 21D .. .. .. .. .. 36 .. .. 
s. 2le .. .. .. .. .. 43 .. .. 
S. 21F .. .. ... .. .. 8, 48 .. .. 
s.21o .. .. .. . . .. 43,45 ... .. 
s.21H .. .. .. .. . . 43 .. .. 
s. 211 .. .. .. .. . . 49 .. .. 
s.39A .. .. . . .. .. 124 . . .. 

1900 No. 49 Supremo Court Procedure Act, 1900-
I. 5 .. .. .. . . . . 8, 109 .. .. 
1.6 .. .. .. .. .. 49 .. .. 
S, 7 .. .. .. .. 108 .. .. 

1901 No.8 .. Judgment Creditors' Remedies Act, 1901-
8. 3 .. .. .. .. 96 .. .. 

1901 No. 24 Equity Act, 1901-
I . 3 .. .. .. .. .. 41 .. .. 
s. 7 .. .. .. .. .. .. 39 7 
s. 9 .. .. .. .. . . 68 .. .. 
s. 10 .. .. . . .. .. 75 .. .. 
s. 16 .. .. .. .. .. 66,67 .. .. 
s.20 .. .. .. .. . . 76 .. .. 
II, 30 .. .. .. .. .. .. 10 1 
s. 45 .. .. .. .. .. .. l 14 
s. 57 .. .. .. .. .. . . 36 2 
s. 71 .. .. .. . . .. 111 .. .. 
s. 80 .. .. .. .. .. .. 60 7, 10 
ss. 82, 84 .. .. .. .. .. 109 .. .. 
Sch. 4, r. 8A .. .. .. .. .. 4 2 .. s 3 

1902 No. 24 Arrest on Mesne Process Act, 1902...:... 
s. s .. .. .. .. . . .. ·10 2 

1902 No.29 Arbitration Act, 1902-
s. 18 .. .. .. .. .. 72 .. .. 

1902 No. 34 General Legal Procedure Act, 1902-
8. 14 .. .. .. .. . . 30 .. .. 

1903 No. 19 Commercial Causes Act, 1903-
ss. 3, 4, s .. .. . . .. . . 56 .. .. 
s. 6 .. .. .. . . 6, 82 .. .. 

1904 No.6 .. Legal Process Facilitation Act, 1904-
s. 3 .. .. .. . . 124 .. .. 

1909 No. S .. Motor Traffic Act, 1909-
s. 2 .. .. .. . . 87 .. .. 

1912 No.16 Criminal Appeal Act of 1912-
9. 2 .. .. .. .. . . 17 .. .. 

1912 No. 23 District Courts Act, 1912-
s.ll7 .. .. .. .. .. 99 .. .. 
s. 147 .. .. .. .. .. . . 61 2 

1919 No.6 .. Conveyancing Act, 1919-

f 

s. 7 .. .. .. .. . . 19 .. .. 
s. SIA .. .. .. .. . . .. 36 11 

1925 No.14 Trustee Act, 1925-
s. 14 .. so 3 

1942 No. IS Motor Vehicles' (Third Party -I~sura~~e) A;~ 
1942-

s. s .. .. . . .. 87 .. .. 
1961 No. 71 Companies Act, 1961-

s. 362 .. .. .. .. . . .. 3 3 



Yearand I 
number. 

1962 No.ll 

196S No. 32 · 

1968 No.9 • . 

1969 No. 30 

1969 No. 31 

1901 No.ll 

1908 No. 89 

56 

COMPARATIVE TABLE OF STATUTES-continued 

Statute. 

Short Title. 

New Sor~th Wales Acts-continued 
Business Names Act, 1962-

ss. 4, s .. . . .. . . .. 
s. 31 . . • . . . . . . . 

Law Reform (Miscellaneous Provisions) Act, 
1965-

s. 4 . . . . . . .. . . 
s. s .. .. .. .. .. 

Statutory Salaries Adjustment Act, 1968-
s. 2 . . . . . . . . 

Imperial Acts Application Act, 1969-
s.42 . . . . . . . . 

Limitation Act, 1969-
s. 53 •. .. 

Commonwealth Act 
Service and Execution of Process Act 1901-

s.11 .. .. .. .. .. 

New Zealand Act 
Judicature Act, 1908-

s. 16 • • • • 

United States of America Act 
Model Joint Obligations Act-

sa. 1, 2 • • . . . . 

BiU 
section. 

87 
8, 87, 109 

29 

72 

23 

97 

Rules in the 
Fourth Schedule. 

Part. I Rule. 

64 
64 

10 

1 
3 

8 

1 
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COMPARATIVE TABLE OF RULES 

(References in the Marginal Notes) 

Order. Rule. 
Bill 

Section. 
Part • . 

E.nglish Rules 
Rules of Supreme Court, 1883 36 39 91 

37 3 .. 36 
37 36 .. 27 

Rules of the Supreme Court, 1 4 (1) .. 1 
1965. 5 (1) .. ) 

9 I 
2 1 81 .. 

2 81 
3 1 .. 2 

2 .. 2 
5 .. 2 

4 3 (I) .. 12 
10 .. 12 

5 I .. 4 
2 .. 4 
4 .. 4 
6 .. 4 

6 2 .. 7 
5 .. 7 

7 1 .. s 
2 .. 5 
3 .. 7 

8 2 .. 19 
3 .. 19 

10 1 .. 9 
2 .. 9 
3 .. 9 
4 .. 9 

11 1 .. 10 
2 .. 10 
4 .. 10 
5 .. 10 
6 ... 10 

12 l .. 11 
3 .. 11 
4 .. 11 
6 .. 11 
7 .. 11 
8 ... 11 

13 1-S .. 17 
1-6 .. 17 
1 .. 17 
1 (2) ... 1 
2 .. 17 
3 .. 17 
4 .. 17 

' .. 17 
6 .. 17 
9 ... 40 

14 1 .. 13 
;2 .. 13 .. 36 
3 .. 13 
6 .. 13 
7 .. 52 
8 .. 13 

11 .. 13 
IS l .. 8 

2 .. 6 
3 .. 6 
3 .. 9 
4 .. 8 
5 .. 6 .. 8 
6 ... 8 
7 ... 8 
8 ·- 8 
9 ... 8 

10 .. 8 
10 (3) ... 8 
11 ... 4 
12 ... 8 
13 -· 8 
14 ... 8 
lS 8 
16 75 
17 ... 8 

16 1 ... 6 
I - 7 

Rules. 

I Rule. 

7 
13 

8 (1) 
8 (3) 

11 .. 
1 
2 
3 
1 
2 
I 
2 
3 
4 
4 
2 
1 
2 
1 
2, 3 
2, 3 
2, 3 
7 
9 
5 
1, 2 
1 
2 

4, s, 12 
7, 8, 9, 11 

I, 3 
4 
s 
6 
7 
8 
3 
2 
4 
8 (4) 
5 
6 
7 
8 
9,10 
9 
1, 2 
2 
4 
2, 3 
6 
5 
6 
4 
1, 4 

2, 3, ~ 11 
2, 3, • 8 

2 
2. 3; s 

6 
1, 8, 9 

10, 11 
11 
l2 
8 

ll (1) 
s 

13 
14 
IS 
16 

17 
1. 2 
1 
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COMPARATIVE TABLE OF RULES-continued 

Rules. 

Order. Rule. 
Bill 

Section. 

I Part. Rule. 

English Rules 
Rules of the Supreme Court, 16-cont. 2 .. 6 11 

1965-cont/nued. 3 ... 6 7, 8 
.. .. 7 2 

.. 9 2 
4 .. 6 s 
s .. 6 s, 9, 10, 12 
6 .. 6 s 
7 .. 6 s, 12 
8 .. 6 2, S, 8 .. 7 1 
9 .. 6 2 

10 .. 6 I3 
ll .. 6 2 

17 1 .. 56 1, 2 
2 .. 56 .s, 6, 7 
3 .. 56 3, 4,]] 
s .. 56 9, 10 
6 .. 56 9 
7 .. 56 9 
8 .. 56 9 
9 .. 56 12 

11 .. 56 13 
11 .. 56 14 

18 2 .. 15 3 
3 .. 15 4 
4 .. IS 5 
6 .. lS 6, 19 
7 .. 15 7, 8, 9, 10, 

11 
8 .. IS I3, 15 
9 .. 15 16 

IO .. lS 17 
11 .. 15 18 
12 .. 16 1-3, 6, 7 
13 .. IS 20 
14 .. IS 2I 
lS .. 7 1 . . 16 .. 15 24 
17 .·. ts 25 
19 .. 15 26 

. . .. .. 65 s 
20 .. 1S 22 
21 .. 15 2 

19 2-7 .. 17 2 
2-6 .. 17 3 .. 2 . .. 17 4 
3 .. 17 s 
4 .. 17 6 
s .. 17 7 
6 .. 17 8 
7 . .. 17 9 
9 .. 40 9 

20 3 .. 20 l . . 4 .. 20 3 
s .. 20 4 
s (1) .. 20 1 
8 .. 20 I 
9 .. 20 s 

11 .. 20 10 
21 1 .. 21 1 

2 .. 21 2, 3, S, 6 
3 .. 21 2,4 
4 .. 21 7 
s .. 21 8 

22 1 .. 22 1, 2, 4, 5, 7 
2 .. 22 1, 6 

0 
3 .. 22 5, 7, 8, 9 
4 .. 22 9, 11 
s .. 22 12 
7 .. 22 13 
8 .. .so 2 

10 .. 50 7 
23 1 .. 53 1, 2 

2 .. 53 3 
3 .. 53 5 

24 2 .. 23 1, 2, 3, 6 
3 .. 23 s, 6 
5 .. 23 6 
6 .. 23 4 
7 .. 23 7 
8 .. 23 14 
9 .. 23 6, 11 

10 .. 23 9, 10, 11 
12 .. 23 12 
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COMPARATIVE TABLE OF RULES-continued 

Rules . 

Order. Rule. 
Bill 

Section. 

I Part. Rule. 
• 

English Rules 
Rules of the Supreme Court, 24-eonl. 13 .. 23 13, 14 

1965-conlinued. 14 .. 23 10 
16 .. 23 IS 

25 1 .. 26 I, 2, 4 
2 .. 26 3 
3 .. 26 4 
4 .. 26 4, s 
5 .. 26 s 
6 .. 26 7, 8 
7 .. 26 6 

26 1 .. 24 I, 3, S .. 52 39 
s .. 24 8 
6 .. 24 9 
7 .. 24 10 

27 1 .. 18 1 
2 .. 18 2, 6 
3 .. 18 3 
4 .. 18 4 
s .. 18 s 

28 1 .. 5 I 
2 .. s 2,4 
3 .. s s. 6 
4 .. 5 7, 8, 9 
7 .. 5 10 
8 .. 5 11 

10 .. s 12 
29 1 .. 28 1, 8 

.. 40 'J 
2 .. 25 8 .. 28 2, 7, 8 
3 .. 25 8 
4 28 3 
6 74 .. 
7 .. 28 7 
8 .. 28 4, s, 6, 7, 8 

30 2 .. 29 2 
4 .. 29 4 
6 .. 29 s 

31 I .. 30 1, 2 
2 .. 30 3 
3 .. 30 4 
4 .. 30 5 

32 3 .. I9 3 
12 .. 60 6, 8 
16 .. 39 I, 7 

33 3 .. 31 1, 2 
7 .. 31 6 

34 1 .. 33 1 
2 .. 33 6 

35 2 .. 34 5 

- .. 40 9 
7 .. 34 1, 6 
8 .. 25 9 
9 .. 34 10 

10 .. 34 9 
37 3 .. 35 1 

s .. 35 2 
6 .. 35 3 

36 .. 27 13 
38 1 .. 36 2 

2 .. 36 3 
s .. 36 8 
9 .. 36 6 

10 .. 36 9 
11 .. 36 11 . 12 .. 36 5 
13 .. 36 12, 13 

39 1 .. 27 1 
2 .. 27 1 
3 .. 27 2 
5 .. 27 11 
6 .. 27 4 
7 .. 27 3 
8 .. 27 5 4.' 

9 .. 27 6 
10 .. 27 7 
11 .. 27 8 9 
12 .. 27 9'(4) 

c . 13 .. 27 10 
15 .. 27 13 

40 1 .. 39 1, 2 
2 .. 39 2, 3 
3 .. 39 2 
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' 
COMPARATIVE TABLE OF RULES-continued 

Rules. 
Order. Rule. 

Bill 
Section. 

I Part. Rule. 

English Rules 
40-cont. 4 39 JWles of the Supreme Court, .. 4 

1965-conlinued. s .. 39 2, s 
6 .. 39 6 

41 1 .. 38 2 .. 65 4 
3 .. 38 2 
4 .. 38 s 
5 .. 36 4 
6 .. 38 8 .. 65 s 
7 .. 38 3 

10 .. 38 6 
11 .. 38 4 

42 4 .. 41 11 
43 1 .. 48 1 

2 .. 48 2 
3 .. 48 3 
4 .. 48 4, s s .. 48 6 
6 .. 48 7 
7 (1) .. 48 8 
8 .. 28 6 

44 1 .. 49 1 
2 .. 49 2 
3 .. 49 3 
4 .. 49 4 s .. 49 s 
6 .. 49 s 
7 .. 49 6 
8 .. 49 7 
9 .. 49 10 

10 .. 49 ll,ll 
11 .. 49 12 
12 .. 49 14, 15, 16, 

17 
13 .. 49 18, 19 
15 .. 49 13 
16 .. 49 18 (3) 
18 .. 49 8 
19 .. 49 9 
20 .. 60 7, 8 
21 .. 60 4 
23 .. 60 10 

4!1 1 .. 42 1, 2 
3 .. 42 4 
4 ... 42 ' ' .. 42 6 
6 .. 40 4 
7 .. 42 8 
8 .. 42 9 
9 .. 42 10 

10 .. 42 11 
11 .. 42 12 

46 1 .. 44 1 
2 .. 44 2 
3 .. 44 2 
4 .. 44 2, 4 s .. 44 3 
6 .. 44 7 
8 .. 44 8 
9 .. 44 9 

47 1 .. 44 s 
3 .. 44 6 

48 1 .. 43 1, 2, 3 
2 .. 43 1 

49 1 .. 46 1, 2, 3, 4, s 
2 .. 46 3,4 
3 .. 46 4, s 
4 . .. 46 8 
5 .. 46 9 
6 .. 4G 10 
8 .. 46 11 

'10 .. 46 12 so 10 .. 47 3 
58 1 .. 60 10 

2 .. 60 17 
59 8 .. 51 IS 

10 .. Sl IS 
11 Sl 1S,I6 
l1 107 .. .. 

62 1 19 
1 .. 52 1. 2 
2 .. 52 4 
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COMPARATIVE TABLE OF RULES-continued 

Rules. . 

\ . 

Order. 'Rule. Bill . Section. 

I Part. Rule. 

English Rules 
Rules of the Supreme Court, 62-cont. 3 - 52 8, 11, 12, 

196.5-continued. 13, 14, 15, 
Hi,17 

4 76 .52 5,1 
s .. .52 17, 19 
6 .. 52 6.5 
7 .. .52 .5.5 
8 ... .52 .56, 57, 66 
9 .. .52 6,10 

10 .. .52 16, 17 .. 22 8 
11 .. 52 9 
14 .. .52 37 
1.5 .. 52 36 
16 .. .52 38 
16 (1) .. 2 4 
17 .. .52 .59 
18 .. .52 .58 
19 .. .52 44 
26 .. .52 37 
27 .. .52 .53 
28 ·- 52 22, 23, 29. 

30, 31 
29 .. .52 32, 33 
31 .. .52 31 
33 .. .52 .59 (7), 60 
34 .. .52 . 61 
3.5 .. .52 62 

Append. .. .52. 28 
2 

6.5 1 .. 9 1 
3 .. 9 3 
4 .. 9 10 
s .. 9 4 .. 9 10 
9 .. 9 12 

66 1 .. 6.5 2 
2 .. 6.5 2 
2 (.5) .. 1 8(1) 
4 .. 6.5 2 

61 1 ... 66 3, 8 
2 .. 66 4 
3 .. 66 s 
4 .. 66 6 

69 2 .. .57 1-.5 
3 .. .57 1-.5 

70 2 .. .58 1 
4 .. .58 I, 2 
s .. 58 1, 4, .5 

71 2 .. .59 2 
3 .. .59 3 
.5 .. .59 4, 7 
6 .. .59 .5 
7 .. .59 6 
9 .. .59 7 

10 .. .59 8 
73 7 .. 10 1 
80 2 .. 63 2, 3 

3 .. 63 4, .5, 7 
4 .. 63 1.5 (8) 
6 .. 63 6, 7 
8 .. 63 9 
9 .. 63 10 

10 .. 63 11, 12 
l1 .. 63 13 
16 .. 63 1.5 . 81 2 .. 64 4 
s .. 64 6 
9 .. 64 6 

10 .. 47 2 
82 1 .. 67 1 

2 .. 67 2 
3 .. 67 2, 4, s 
4 .. 22 9 .. 67 6 
s .. 67 7 
6 .. 67 8 
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290 .. so 3 

' 291 .. so 4 
293 .. so 6 
295 .. 50 8 
296 .. 50 9 
297 .. so 10 
298 .. so 11 
300 .. so 13 
303 .. 70 12, 13, IS 
304 .. 70 11 
305 .. 70 14 
308 .. 70 12 
309 .. 70 12 
310 .. 70 3 
311 .. 70 4 
312 .. 70 s 
313 .. 70 6 
314 .. 70 7, 8, 9 
314A .. 70 1 
315 .. 70 2 
316 .. 69 2 
317 .. 69 2 
319 .. 69 1 

Convention Rules .. .. .. s (h) .. 58 4 (4) 

Costs Rules .. .. .. .. 1 . . 52 3 
2 .. 1 8 (1) 
6 .. 52 24 
8 .. 52 49 
9 .. 52 49 

10 .. 52 48,55 
11 .. 52 34 
12 .. 52 36 
13 .. 52 37,59 
14 .. 52 51 
IS .. 52 so 
17 .. 52 41,50 
18 .. 52 42 
19 .. 52 52 
20A .. 52 54 
22 .. 52 53 
23 .. 52 23 
25 .. 52 33 
30 .. 52 23 
31 .. 52 24 
32 .. 52 23 
34 .. 52 25,27 
35 .. 52 26 
38 ' .. 52 49 
39 .. 52 49 
46 .. 52 58 
47 .. 52 64 
55 .. 52 9 
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No. , 1969. 

A BILL 
To provide for the concurrent administration 

of law and equity in the Supreme Court; to 
amend and consolidate the law with respect to 
the administration of justice and the procedure 
and practice of the Supreme Court; to repeal 
the Common Law Procedure Act, 1899, the 
Equity Act, 1901, and certain other Acts; to 
amend the Partnership Act, 1892, and certain 
other Acts; and for purposes connected therewith. 

BE 

P67307-5 

-; 
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BE it enacted by the Queen's Most Excellent Majesty, by 
and with the advice and consent of the Legislative 

Council and Legislative Assembly of New South Wales in 
Parliament assembled, and by the authority of the same, as 

S follows:-

PART I. 

PRELIMINARY. 

DIVISION ! .--General 

1. This Act may be cited as the "Supreme Court Act, Short title. 
10 1969". 

2. ( 1) Except as provided in subsection two of this Commence­
section, this Act shall commence on a day to be appointed ment. 
by the Governor and notified by proclamation published in 
the Gazette. 

1 s (2) Part IX of this Act shall commence on the date 
upon which the assent of Her Majesty to this Act is signified. 

3. ( 1) Subject to this and any other Act, the Crown is The Crown. 
bound by, and has the benefit of, this Act and the rules. 

(2) In subsection one of this section, "Crown" includes 
20 not only the Crown in right of New South Wales but also the 

Crown in all its other capacities. 

4. This Act is divided as follows :-

PART 1.-PRELIMINARY-ss. 1-21. 

DIVISION 1.--General-ss. 1-9 . 

. 25 DIVISION 2.-Abolition of Certain Matters-ss. 
10-12. 

. . . · . DivisiON 

Division 
of Act. 

J 
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DMSION 3.-Transition---.rs. 13-16. 

DIVISION 4.-Savings--Ss. 17, 18. 

DIVISION 5.-lnterpretation----rs. 19-21. 

PART H.-THE COURT----rs. 22-46. 

5 DIVISION !.-Continuance and Jurisdiction---.rs. 

:., ' 

10 

22-24. 

DIVISION 2.-The Judges generally---ss. 25-30. 

DIVISION 3.-ludges of Appeal---ss. 31-34. 

DIVISION 4.-Acting and additional Appointments­
ss. 35-37. 

DIVISION 5.-0rganisation-ss. 38-41. 

DIVISION 6.-The Court of Appeal-ss. 42-46. 

PART Ili.-DISTRIBUTION OF BUSINESS-ss. 47-56. 

DIVISION I.-Distribution between Court of Appeal 
15 and Divisions-ss. 47-51. 

DIVISION 2.-Distribution amongst Divisions---.rs. 
52-55. 

DIVISION 3.-Commercial List---.r. 56. 

PART IV.-LAw AND EQUITY----rs. 57-64. 

io PART V.-PownRs GENERALLY----rs. 65-76. 

PART VI.-PROCEDURE---.rs. 77-100. 

DIVISION 1.---Genera/-ss. 77-84. 

DIVISION 2.-Trial---.rs. 85-90. 

DMSION 3.-ludgments and Orders-ss. 91-97. 

2.5 DIVISION 4.-Enforcement of Judgments and Orders 
-ss. 98-100. 

PART VII.-APPEAL TO THE CoURT OF APPEAL---.rs. 
101-110. 

PART VIII.-0FFICER5---.rs. 111-121. 
DMSION 
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DIVISION 1.-Masters-ss. 111-118. 

DiviSION 2.-Registrars and other 0/ficers-ss. 
119-121. 

PART IX.-RULES OF CoURT-sS. 122-126. 

S SCHEDULES. 

S. ( 1) Each Act mentioned in the First Schedule to this Repeals. 
Act is, to the extent therein expressed, hereby repealed. 

(2) Any Act as amended by subsequent Acts, if 
any, in force immediately before the commencement of this 

1 0 Act which is inconsistent with the rules shall be superseded 
to the extent of such inconsistency and while such incon­
sistency continues to exist. 

6. Each Act as amended by subsequent Acts, if any, Amend­
specified in column 1 of the Second Schedule to this Act is ments. 

15 amended as specified opposite that Act in column 2 of that 
Schedule. 

7. Each Act as amended by subsequent Acts, if any, Citation. 
specified in column 1 of the Third Schedule to this Act, and 
as amended by this Act, may be cited in the manner specified 

20 opposite that Act in column 2 of that Schedule. 

8. ( 1) In any Act, rule of court or regulation in force Construe-

immediately before the commencement of this Act- ~f~~ces 
(a) a reference to the Court in Banco or to the Full Act No. 

Court or to the Court as a court consisting of two :.5if~·). 
25 · or more Judges shall be construed as a reference 

to the Court of Appeal ; 

• r .. 

' . (b) 
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(b) a reference to the Court or to a Judge in any of 
the jurisdictions specified in the first column of 
the table below or to the practice or procedure of 
the Court in any of those jurisdictions shall be 

s construed as a reference to the Division specified 
opposite that jurisdiction in the second column of 
that table or, as the case may be, to the practice or 
procedure in that Division-

TABLE 

10 First column Second column 

Jurisdiction Division 

Common Law Common Law Division 

Equity Equity Division 

Probate Probate Division 

1S Matrimonial Divorce Division 
Causes 

Protective Protective Division 

Admiralty Admiralty Division 

(c) a reference to the Judge exercising the matrimonial 
20 causes jurisdiction of the Court or appointed to 

exercise that jurisdiction shall be construed as a 
reference to the Chief Judge in Divorce; 

(d) a reference to a writ, whether of prohibition, man­
damus. or certiorari or of any other description 

25 by which the Court formerly had jurisdiction to 
grant any relief or. remedy shall, subject to subsec­
tion two of this section, be construed as a reference 

to 
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to the judgment or order by which the Court may 
grant that relief or remedy under this Act and the 
rules; 

(e) a reference to the Master in Equity or to the Master 
S in the protective jurisdiction of the Court shall, 

subject to the rules, be construed as a reference to 
the master assigned to the Equity Division or, as 
the case may be, to the master assigned to the 
Protective Division or, where two or more masters 

10 are so assigned, to the senior master so assigned; 

(f) a reference to the holder of an office named in the 
first column of the table below shall, subject to the 
rules, be construed as a reference to the holder of 
the office named in the second colunm of that table 

1 s opposite to the name of the firstmentioned office--

20 

2S 

30 

.. 
•'• 

First column 

Prothonotary 
Deputy Master 

and Registrar 
in Equity 

Second column 

Prothonotary 
Registrar in Equity 

Registrar of Pro· Registrar in Probate 
bates 

Registrar in 
Divorce 

Deputy Master in 
the Protective 
Jurisdiction of 
the Supreme 
Court 

Registrar in Ad· 
miralty 

Registrar of the 
Court of Ap· 
peal 

Registrar in Divorce 

Registrar in the Protective 
Division 

Registrar in Admiralty 

Registrar of the Court of 
Appeal. 

(g) 
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(g) a reference ~o the verdict .or fi~ding of a ju~ in tc:J
0
No. 49, 

any proceechngs or on any tssue many proceedmgs s. s (1); 
on a trial with a jury shall, unless the context or ~J5No.J2· subject matter otherwise indicatc-.s or requires, (3) (:j. 

S extend, in the case of proceedings on a common 
law claim tried without a jury pursuant to this Act, 
to the determination of the Court in the proceed­
ings or on any such issue on a trial without a jury; 

(h) a reference to an action of ejectment in the Court 
1 o shall be construed as a reference to proceedings in 

the Court for possession of land. 

(2) Paragraph (d) of subsection one of this section 
does not apply to a reference to--

(a) the writ of habeas corpus ad subjiciendum; 

1 s (b) any writ of execution for the enforcement of a 
judgment or order of the Court ; or 

(c) any writ in aid of any such writ of execution. 

9. A repeal made by subsection one of section five of No!l-

this Act or an amendment made by section six of thls Act ~~v~~~· · 

20 shall not revive anything not in force or existing immediately Viet. c. 63, 
before the conunencement of .this Act. s. 38 (2)(a). 

DMSION 2.-Abolition of Certain Matters. 

10. Notwithstanding section sixty-nine of this Act, no Arrest on 

person shall be arrested under the jurisdiction of the Court ~~~~~s. 
2 S formerly exercised by writ of capias ad respondendum or by 

writ of ne exeat, or otherwise on mesne process. 

11. ( 1) The distinction between court and chambers is Dl.stJ.netion 
bolished between 

a . courtand 

(2) The business of the Court, whether conducted in chambers. 

30 court or otherwise. shall be taken to be conducted in court . . 
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12. Infonnations in the nature of quo warranto 
abolished. 

DNISION 3.-Transition. 

are Quo 
warranto. 
1&2Geo.6, 
c. 63, s. 9 
(I). 

13. The holders immediately before the commencement Judseo. 
S of this Act of the judicial offices specified in the table below 

shall continue to be the holders of those offices. 

TABLE 

Chief Justice. 
President of the Court of Appeal. 

10 Judge of Appeal. 
Chief Judge in Equity. 
Judge exercising the matrimonial causes jurisdiction of 

the Court. 
Probate Judge. 

IS Judge. 

14. (I) Notwithstanding section one hundred and eleven Masters. 
and section one hundred and sixteen of this Act, the holder 
immediately before the commencement of this Act of the 
office of Master in Equity is hereby-

20 (a) appointed to be a master under this Act; and 

(b) assigned to the Equity Division and to the 
Protective Division. 

(2) Notwithstanding section one hundred and 
sixteen of this Act-

25 (a) . the assignment by paragraph (b) of subsection one 
of this section shall not be revoked without the 
consent of. the master concerned ; and 

(b) 



\1 

Supreme Court. 

(b) the master assigned to the Equity Division and to 
the Protective Division by that paragraph shall 
not be assigned to any other Division without his 
consent. 

s (3) The holder immediately before the commence-
ment of this Act of the office of Master in Equity and any 
previous holder of that office and the widow of any of them 
shall, notwithstanding anything in this Act, have the rights 
as to salary. pension or otherwise which he or she would 

10 have had if this Act had not passed, but this subsection shall 
not prevent the making of any agreement under section one 
hundred and twelve of this Act. 

15. Notwithstanding section one hundred and twenty of Registrars 
this Act, the holder immediately before the commencement ~ff~c~~er 

IS of this Act of each office named in the ftrst column in the 
table in paragraph (f) of subsection one of section eight of 
this Act is hereby appointed to the office under this Act named 
in the second column in that table opposite to the name of the 
firstmentioned office, to hold office subject to the provisions 

20 of the Public Service Act, 1902. 

16. ( 1) Subject to the rules, and unless the Court other- Pending 
wise orders, this Act does not apply to. and the repeals and proceedings. 

amendments made by this Act do not affect, any proceedings 
commenced in the Court before the commencement of this 

2S Act. 

(2) In particular, but without limiting the generality 
of subsection one of this section. subject to the rqles, and 
unless the Court otherwise orders, in the case of any proceed­
ings commenced in the Court before the commencement of 

30 this Act, this Act does not apply to, and the repeals and 
amendments made by this Act do not affect-

(a) the completion after the commencement of this 
Act of any step in the proceedings taken before the 
commencement of this Act; or 

(b) 
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(b) the taking and completion after the commencement 
of this Act of any step in the proceedings. 

(3) Notwithstanding subsections one and two of this 
section-

(a) sections ten and ninety-eight of this Act apply to 
proceedings commenced in the Court before the 
commencement of this Act; 

(b) any person held in custody on the date of com· 
mencement of this Act under any attachment or 
committal (otherwise than for contempt of court) 
or under any writ of capias ad respondendum or 
writ of ne exeat or otherwise on mesne process shall. 
unless there is other lawful warrant for holding him 
in custody, be discharged from custody on the date 
of commencement of this Act; and 

(c) no writ of foreign attachment under Part XX of the 
Common Law Procedure Act, 1899, shall be issued 
after the commencement of this Act. 

( 4) For the purposes of this section-

20 (a) the expression "proceedings" includes-

25 

(i) any cause, suit, application or matter in or 
before the Court or for decision or deter· 
ruination by the Court or any Judge of the 
Court; and 

(ii) any appeal from, or other means of review 
(whether by way of stated case, statutory 
prohibition or otherwise) of, any decision 
or determination of any court, tribunal or 
person; 

30 (b) the expression "judgment" includes any rule, decree 
or order ; and 

(c) the expression "step" includes-

( i) the entry or other perfecting of any 
judgment; 

(ii) 
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(ii) an appeal to the Court of Appeal; 

(iii) an application for a new trial or for judg­
ment notwithstanding a verdict ; 

(iv) a motion in arrest of judgment; 

(v) a new trial; 

(vi) the punishment of contempt in connection 
with the proceedings; 

' · 

(vii) any thing done or to be done by way of . 
execution or enforcement of a judgment in · 
the proceedings; 

(viii) interpleader by any . person ha~g the 
· execution of a judgment in the proceedings; 

(ix) an application for a stay of proceedings ; 

( x) any thing done or to be done in consequence 
of an appeal to Her Majesty in Council or 
to the High Court of Australia, 

whether before or after final judgment. 

(5) The Court may make orders under this section 
on application by a party or of its own motion. 

DMSION 4.-Savings. 

17. ( 1) This Act and the rules do not apply to- Criminal 
proceed in&'. 

proceedings in the Court for the prosecution of ef, 38 & 39 
offenders on indictment· or Vic., c. 77, 

(a) 

. ' ~~~ 

(b) proceedings in the Court under the Criminal Appeal 
Act of 1912; or 

(c) proceedings in the Court under the Supreme Court 
(Summary Jurisdiction) Act, 1967. other than the 
proceedings referred to in subsection four of this 
section. 

30 (2) For the purposes of paragraph (a) of subsection cf.ActNo~ 
Oiie of this section, "indictment" includes any information 16. 1912, 

presented or filed as provided by law for the prosecution of a. 2. 
offenders. (3) 
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( 3) Subsection one of this section does not affect the 
operation of sections one, two, five, six., seven and seventy­
two of this Act. 

Sto-
(a) 

10 (b) 

(4) This Act and the rules apply to and with respect 

proceedings in the Court under the Supreme Court 
(Summary Jurisdiction) Act. 1967, in respect of 
which the jurisdiction of the Court under that Act 
may be exercised by the Court of Appeal ; and 

any judgment or order of the Court of Appeal given 
or made in the exercise of that jurisdiction. 

18. ( 1 ) Subject to subsection two of this section, nothing AP,peal to 

in this Act or in the rules affects the law formerly existing ~~~cil 
concerning appeals to Her Majesty in Council. · 

15 (2) The provisions of this Act and the rules apply 
to proceedings in the Court for ]eave to appeal to Her 
Majesty in Council and to proceedings in the Court relating 
to such an appeal. 

( 3) Subsection two of this section has effect subject 
20 to Orders in Council from time to time in force under the 

Australian Courts Act, 1828. 

DIVISION 5.-/ nterpretation. 

19. In this Act and in the rules, unless the context or Inter-

subject matter otherwise indicates or requires- ~~~~~n~. 
2S "claim for relief' includes-

30 

(a) a claim for the recovery of damages or 

(b) 

(c) 

(d) 

other money, or for possession of land. or 
for delivery of goods; 
a claim for a declaration of right; 
a claim for the determination of any ques­
tion or matter which may be determined 
by the Court; and 

any other claim (whether legal. equitable 
.or otherwise) justiciable in the Court. 

••commencement". 

, . . : ' 
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"commencement", in relation to this Act, means the date 
appointed under subsection one of section two of 
this Act.. 

"common law claim" means a claim for damages or 
5 other money, or for possession of land, or ·for 

delivery of goods, in proceedings in the Common 
Law Division. · 

"costs" includes fees, charges, disbursements, expenses R.S.C. 
d . (Rev.) 

an remuneration. 1965 o. 62 

10 "Court" means the Supreme Court of New South Wales. 
r.l (1). 

"defendant" includes any person served with a state- 15 & 16 

f I . d . h . Geo. 5, ment o c atm or summons, or serve wtt notice c. 49, s. 225. 
of or entitled to attend any proceedings. 

"Division" means a Division of the Court specified in 
15 paragraph (b) of section thirty-eight of this Act. 

"formerly" means immediately before the commence­
ment of this Act. 

"Judge" means a Judge of the Court. 

"judgment"-

20 (a) means, subject to the rules, a determina-
tion of any claim for relief. or a determina­
tion of any question (whether of fact or 
law or both) raised by any claim for relief, 
or a determination of any question 

25 (whether of fact or law or both) necessary 
for the adjudication of any claim for relief, 
or a declaration of right; and 

(b) includes, subject to the rules, such orders 
for giving effect to the determination or 

30 declaration or for costs or for incidental 
matters as may be made by the Court on 
directing entry of judgment or as may be 
prescribed by the rules; but 

35 
(c) subject to the rules, does not include the 

verdict or finding of a jury or a determina­
tion stated in a certificate of a master, 
registrar or other officer. 

"land" 
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"land" includes messuages, tenements and heredita- cf. Act No. 

ments, C?fJ?oreal and incorporeal, of any tenure :: .j~19• 
or descnp!lon, and whatever may be the estate 
or interest therein, whether vested or contingent, 

S whether freehold or leasehold, and whether at law 
or in equity. 

10 

"party" includes any defendant and any person against cf. IS & 16 
whom a claim for relief is made under section ~22{ c. 49

• 
seventy-eight of this Act. 

"plaintiff" includes any person making 
relief (except a claim for relief 
seventy-eight of this Act). 

any claim for cf. ts & 16 . 
under section Geo. 5• c. 49• 1.225. 

"prescribed" means prescribed by the rules. 

"registry", in relation to proceedings in the Court of 
15 Appeal, means the office of the Court of Appeal 

and, in relation to pro~eedings in a Division, means 
the office of the Division. 

"rules" means rules of the Court, and includes any 
schedule to rules of the Court. 

20 "stated case" means a case stated by the Court in a 
Division under the rules or under any Act or a case 
stated under any Act by any other court or by any 
judge of any other court or by any justice or other 
person for the opinion, decision, direction or deter-

25 mination of the Court, and includes-

30 

(a) an award in the form of a special case stated 
under section nine of the Arbitration Act, 
1902; and 

(b) a matter referred under section eighty-five 
of the Sunerannuation Act, 1916. 

20. 
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20. ( 1 ) In this Act and in the rules, unless the context Reference 
or subject matter otherwise indicates or requires, a reference to Act. 
to an enacttnent in an Act, Imperial Act or Commonwealth 
Act-

S (a) shall be construed as a reference to that enactment 
as subsequently amended; and 

(b) shall extend to that enactment as applied or 
extended. with or without modification, bY, any 
other enactment. 

10 (2) Subsection one of this section does not apply to 
a reference in section five, section six or section seven of this 
Act. 

21. Where under this Act or the rules the Court may Order on 
make any order or give any direction or leave or do any terms. 

15 other thing on terms, the Court may make the order or give 
the direction or leave or do the thing on such terms and 
conditions (if any) as the Court thinks fit. 

PART II. 

THE CoURT. 

20 DMSION i.--Continuance and Jurisdiction. 

22. The Supreme Court of New South Wales as formerly Continuance. 
established as the superior court of record in New South 
Wales is hereby continued. 

23. The Court shall have all jurisdiction which may be Jurisdiction 

25 necessary for the administration of justice in New South ~.~~r::· 
Wales. No. 89, 

1908,a.16. 

24 • 
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24. ( 1) Where under any ACt in force immediately Court to 
.:. ·.; before the commencement of this Act any power is vested hnvepowers 

in the Chief Judge in Equity, the Chief Judge in Divorce, ~!~~~~ts. 
the Probate Judge or any other Judge- Ac:tNo. 35, 

1900,s. 15. 

S (a) that power may be exercised in accordance with 
this Act and the rules by the Court in all respects 
as that Judge might have done.; 

(b) the Court constituted in accordance with this Act 
and the rules shall, while so acting, have power 

10 co-ordinate with the power of that Judge; and 

(c) subject to paragraphs (a) and (b) of this subsec­
tion, that power shall not be exercised by that 
Judge. 

(2) Where, under any Act in force immediately 
1 s before the commencement of this Act, any power is vested in 

the Court or in any Judge by the use of the words "the 
Court", "the Supreme Court or any Judge thereof'', "a Judge 
of the Supreme Court" or by any other words referring to 
the Court or to any Judge of Appeal or to any Judge, that 

20 power shall be exercised by the Court in accordance with this 
Act and the rules. 

(3) This section has effect notwithstanding that the 
Act vesting power in the Court or in any Judge of Appeal 
or in any Judge designates the Court, Judge of Appeal or 

25 Judge as the court. judge, arbitrator or person appointed to 
hear and determine any matter and notwithstanding that the 

· · · determination is expressed to be final or without appeal, but 
where the determination is expressed ·to be final or without 
appeal, an appeal shall not lie from a determination of the 

30 Court pursuant to this section. 

( 4) This section does not affect the powers under 
the Land and Valuation Court Act, 1921, of the Judge of 
the Land and Valuation Court. 

DIVISION 
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DIVISION 2.-The Judges generally. 

25. The Court shall be composed of a Chief Justice, a Composi­
President of the Court of Appeal and such other Judges of ~on ~f 
Appeal and Judges as the Governor may from time to time ~u · 

S appoint. · 

26. ( 1 ) The Governor may. under the public seal of the Appoint­

State, appoint any qualified person to be Chief Justice or a ~:~hi~~~ 
Judge. tions : Chief 

Justice and 
other · 
Judges. 
Act No. 
35,1900, 
ss.6, 9. 

(2) At the time of his appointment, a person so Qualifi-
1 0 appointed shall be-- cations. 

Act No. 
(a) a member of the Industrial Commission of New 35}~00, 

South Wales; ss. • • 

(b) a barrister of not less than five years' standing; 

(c) a solicitor of not less than seven years' standing; 
IS or 

(d) a barrister or a solicitor of less than five years' or 
seven years' standing respectively, where at all 
times during a continuous period of not less than 
seven years he was on the roll of solicitors when he 

20 was not on the roll of barristers or on the roll of 
batristcrs when he was not on the roll of solicitors. 

27. (1) Subject to the Judges Retirement Act, 1918, the Tenure. 
commission of the Chief Justice and every Judge shall be, Act No. 

continue and remain in force during his good behaviour. :.5iJ~00• 

25 (2) The Governor may remove the Chief Justice or 
any Judge upon the address of both Houses of Parliament. 

· 28. ( 1 ) There shall be a Chief Judge in Equity. a Chief Special 
Judge in Divorce, and a Probate Judge. Offices. 

(2) 

P67307-6 
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(2) The Judge appointed to exercise the matrimonial 
causes jurisdiction of the Court shall be called the Chief 
Judge in Divorce. 

( 3) Whenever the office of Chief Judge in Equity, Act No. 35, 
5 Chief Judge in Divorce or Probate Judge becomes vacant, the 1900, s. 6. 

Governor may appoint a Judge to the vacant office. 

29. (1) The annual salaries of the Judges shall be as Salaries. 
follows- Act No. 35. 

1900. s.ll; 
(a) of the Chief Justice--Twenty-one thousand twoActNo.9, 

10 h d d d fi d II 
1968,s.2. 

un re an seventy- ve o ars; 

(b) of the President of the Court of Appeal-Twenty 
thousand one hundred and twenty-five dollars; and 

(c) of the other Judges-Nineteen thousand five hun­
dred and fifty dollars. 

15 (2) The salary payable to each Judge in accordance 
with subsection one of this section, together with any statu­
tory allowance, shall be paid to him so long as his commission 
continues in force. 

30. (1) TI1e Chief Justice, a Judge of Appeal or a Judge Interest 
20 shall not be. incapable of acting in his J"udicial office in any 1

0
" 'tate . r ax. 

proceedings, nor shall any master or registrar or other officer Act No. 34, 

of the Court be incapable of acting in his office in any pro- 1902, s. 14. 
ceedings, by reason of his being as one of several ratepayers 
or as one of any other class of persons liable, in common with 

25 others, to contribute to or to be benefited by ariy rate or tax 
which may be increased, diminished or in any way affected 
by those proceedings. 

(2) In this section "rate or tax" means any rate, tax, 
duty or assessment whether public, general or local, and also 

30 any fund formed from the proceeds of any such rate, tax, duty 
or assessment, or applicable to the same or like purposes to 
which any such rate, tax, duty or assessment might be applied. 

DCVISION 

; -· .... · .. 
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DIVISION 3.-Judges of Appeal. 

31. ( 1) The Governor may, by commission under the Appoint­

public seal of the State, appoint any Judge to be a Judge of ~:~~o. 35 , 

Appeal. 1900, s. 21 c 
(I), (3)-

5 (2) A Judge may be appointed to be a Judge of (
5

). 

Appeal either at the time of his appointment as a Judge or at 
any time afterwards. 

(3) A Judge of Appeal shall continue to be a Judge 
and may from time to time sit as or exercise any of the powers 

10 of a Judge. 

( 4) A Judge who, at the time of his appointment as 
Judge of Appeal, holds the office of Chief Judge in Equity 
shall continue to hold that office and may sit as or exercise 
any of the powers and functions of the Chief Judge in Equity. 

1 S (5) · A Judge of Appeal shall hold office as a Judge of 
Appeal so long as he holds office as a Judge. 

(6) With the approval of the Governor, a Judge of 
Appeal may resign his office as Judge of Appeal without resign­
ing his office as a Judge. 

20 32. ( 1) The Governor may, by commission under the Appfi1t­

public seal of the State, appoint a Judge of Appeal to be ~r~~ident. 
President of the Court of Appeal. Act No. 35, 

1900, s. 21c 
(2). 

(2) A Judge of Appeal may be appointed to be Pre-
sident of the Court of Appeal at the time of his appointment 

25 as a Judge of Appeal or at any time afterwards. 

33. (1) The Judges of Appeal shall have seniority, rank Seniority. 
,and precedence over all the Judges (including any Judge who A9t No. 35, 

is for the time being an additional Judge of Appeal) except 16r· •· 21c 
the Chief Justice or the Acting Chief Justice and over all 

persons 
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persons who, in accordance with the provisions of any Act, 
have the same rank, title, status and precedence as a Judge 
of the Supreme Court. 

(2) The President of the Court of Appeal shall have 
s seniority, rank and precedence over the Judges of Appeal 

referred to in paragraph (c) of section forty-two of this Act. 
and those Judges· of Appeal shall have seniority, rank and 
precedence between themselves according to the dates of their 
commissions as Judges of Appeal. 

10 ( 3) If the commissions of two or more Judges of 
Appeal bear the same date they shall have seniority, rank and 
precedence according to the seniority, rank and pr~cedence 
assigned to them by their commissions, or failing such assign­
ment according to the order of their being sworn .. 

15 (4) If a Judge of Appeal resigns his office as a 
Judge of Appeal without resigning his office as a Judge, he 
shall then have, as a Judge, the seniority, rank, status and 
precedence he would have had if he had not been appointed 
a Judge of Appeal. 

20 34. ( 1) ·Where there is a vacancy in the office of Presi- Vacancies. 
dent of the Court of Appeal or where the President is absent Act No. 35, 

from New South Wales or. is prevented by illness or other :;~(~/lc 
cause from exercising the duties of his office, the senior of the 
Judges of Appeal referred to .in paragraph (c) of section 

25 forty-two of this Act shall have authority to act as President 
of the Court of Appeal and to execute the duties of that office 
and to exercise all powers which may lawfully be exercised 
by the President. 

( 2) The jurisdiction of the Court of Appeal shall 
30 not be affected by any vacancy in the office of Chief Justice or 

' of President. 

DMSION 
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DIVISION 4.-Acting and additional Appointments. 

35. (1) The Governor may, by commission under the Acti.ngChief 

public seal of the State, appoint the President of the Court ~stl~;-
of Appeal, any Judge of Appeal or any Judge to be acting t9Jo. ~· N.i.. 

5 Chief Justice during such period as the Chief Justice may be 
absent from his duties. 

(2) While holding office, the . Acting Chief Justice 
shall have the powers, authorities, privileges, immunities and 
precedence, and shalJ fulfil the duties of the Chief Justice 

10 and shall receive a salary and allowance at. the rate provided 
for the Chief Justice. 

36. (1) During any absence from his duties of any Judge Additional 

of Appeal (other than the Chief Justice), the Governor may, ~:;:!1~f 
by commission under the public seal of the State, appoint any Act No. 35, 

IS Judge to act as an additional Judge of Appeal during such 1900,s. 2Io. 

period not exceeding six months as may be specified in the 
commission. 

(2) Whenever the Chief Justice certifies that in any 
proceeding before the Court of Appeal it is expedient that 

20 a Judge nominated in the certificate should act as an addi­
tional Judge of Appeal, the Judge so nominated may act as 
an additional Judge of Appeal for the purposes of that 
proceeding. 

(3 )" Every additional Judge of Appeal appointed or 
25 nominated pursuant to this section shall, while so acting, have 

all the powers. authorities, privileges and immunities and shall 
fulfil all the duties of_ a Judge of Appeal. 

(4) The fact that any Judge sits and acts as an addi­
tional Judge of Appeal shall be sufficient evidence of his 

30 authority to do so, and no judgment or order of the Court of 
Appeal while he so acts shall be questioned on the ground 

. that the occasion for his so acting had not arisen or had ceased 
to exist. 

(5) 
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(5) Every Judge who, pursuant to this section, has 
acted as an additional J udgc of Appeal may attend the sit­
tings of the Court of Appeal for the purpose of giving 
judgment in, or otherwise completing, any proceedings which 

.s have been heard by that Court while he so acted, notwith­
standing that he is no longer an additional Judge of Appeal. 

37. ( 1) The Governor may. by commission under the f~iDg 
public seal of the State. appoint any qualified person to act ;ctg~~. 35 
as a Judge for a time not exceeding six months to be specified 1900, ' · 13: 

1 0 in such commission. 

(2) In subsection one of this section "qualified 
person" means a person qualified for appointment as a Judge. 

(3) The person so appointed shall, for the time and 
subject to the conditions or limitations specified in his com­

IS mission, have an the powers. authorities, privileges and 
immunities and fulfil all the duties of a Judge. 

DIVISION 5.-0rganisation. 

38. For the more convenient despatch of \>usiness, the Divisions 
Court shall be divided into- ofCourt. 

20 (a) the Court of Appeal; and 

25 

(b) the following Divisions :-

(i) the Common Law Division; 

(ii) the Equity Division ; 

(iii) the Admiralty Division; 

(iv) the Divorce Division; 

(v) the Protective Division; and 

(vi) the Probate Division. 

39. 



• 

•· 

87 

Supreme Court: 

39. ( 1) Intra-curial arrangements for the transaction, by Intra-curial 
the Judges appointed or nominated to any Division, of the arrafsge-
business of that Division shall be made by- men ' 

(a) the Divisional Judges; or 

5 (b) if they do not agree, by a majority of them with the 
concurrence of the Chief Justice ; or 

(c) if any meeting fails for want of a quorum, by the 
Chief Justice. 

(2) A quorum for the purposes of subsection one 
10 of this section shall be ten Divisional Judges. 

(3) For the purp~ses of subst::~tions one and two 
of this section, the expression "Divisional Judges" means all 
the Judges except any Judge not appointed or nominated to 
any Division. 

15 ( 4) Intra-curial arrangements for the transaction by 
the Judges of Appeal of the business of the Court of Appeal 
shall be made by the President of the Court of Appeal with 
the concurrence of the Chief Justice. 

(5) This section has effect notwithstanding section 
20 one hundred and twenty-four of this Act. 

40. ( 1) All proceedings in any Division and all business Single 
arising out of proceedings in a Division shall be heard and Judg~ to 

~isposed of before a Judge, who shall constitute the COurt. fh~~~~~-

(2) Subsection one of this section does not affect 
25 the provisions of this Act and the rules concerning the hearing 

and disposal of proceedings and business before a master or 
other officer of the Court. 

41. 



s 

88 

Supreme Court. 

41. ( 1) Subject to subsection two of this section, the J~dg.s ~n 
jurisdiction of the Court shall be exercised in the Divisions !i~ns.m· 
as follows-

(a) in the Common Law Division by the Chief Justice ~9cJf~o.j-4, and such other J udgcs as may be nominated by the • s. · 
Chief Justice to act in that Division; 

(b) in the Equity Division by the Chief Judge in Equity 
and such other Judge or Judges as may be 
nominated by the Chief Justice to act in that 

1 0 Division ; 

(c) in the Probate Division by the Probate Judge and 
such other Judge or Judges as may be nominated 
by the Chief Justice to act in that Division; 

(d) in the Divorce Division by the Chief Judge in 
15 Divorce and such other Judge or Judges as may 

be nominated by the Chief Justice to act in that 
Division; 

(e) in the Protective Division by the Chief Judge in 
Equity and such other Judge or Judges as may be 

20 nominated by the Chief Justice to act in the Equity 
Division. 

(2) Any Judge may exercise the jurisdiction of the Act No. 3.S, 
Court in any Division with all the power and authority of a 1900, s. l.S. 
Judge appointed or nominated under this or any other Act to 

25 act in that Division. 

(3) A Judge so appointed or nominated may be 
appointed or nominated to act concurrently in any other 
Division. 

( 4) Where a Judge has been so appointed or 
30 nominated he shall not thereafter be transferred, without his 

~oQsen~ to act in anotb~r Division. 
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DIVISION 6.-The Court of Appeal. 

42. Subject to this Part, the Court of Appeal shall consist Composition. 
of- Act No. 35, 

1900, s. 21• 

(a) the Chief Justice who shall, by virtue of his office, <2>· 
5 be a Judge of Appeal and the senior member of 

the Court of Appeal; 

(b) the President of the Court of Appeal; and 

(c) the other Judges of Appeal. 

43. (1) Any three or more Judges of Appeal 
10 exercise all the powers of the Court of Appeal. 

may Sittings. 

(2,) At a sitting of the Court of Appeal at which 
the Chief Justice is present he shall preside. 

(3) In the absence of the Chief Justice, the President 
of the Courf of Appeal shall preside. 

1 5 ( 4) In the absence of both the Chief Justice and the 
President, the senior Judge of Appeal present shall preside .. 

( 5) Two Courts of Appeal, each of three or more 
Judges of Appeal, may sit at the same time. 

( 6) When more than one Court of Appeal is sitting 
20 at the same time, each may exercise the jurisdiction of the 

Court of Appeal. 

AetNa. 35. 
I900, ss. 21E, 
2lo (!), 
21H. 

44. The Court of Appeal may, in proceedings before it, Jurisdiction. 
exercise every power, jurisdiction or authority of the Court, 
whether at law or in equity or under any Act, Imperial Act 

25 or Commonwealth Act. 

45. ( 1) The judgment of the Court of Appeal shall be Decision. 
in accordance with the opinion of the majority of the Judges Act No. 35, 
of Appeal present. J9oo, s. 21o 

(2), (3). 

(2) 
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(2) If the Judges of Appeal present are equally 
divided in opinion the decision of the Court of Appeal shall 
be in accordance with the opinion of the Chief Justice or 
other the Judge of Appeal presiding. 

S 46. (1) A Judge of Appeal may, in vacation, exercise Powersot 
the powers of the Court of Appeal- ~u::af.f 

10 

(a) in proceedings for a writ of habeas corpus ad AcLNo.2t, 

b•• ' d d 1899, S. 254A su JlClen urn; an (3). 

(b) in any proceedings, so far as concerns any interim :J & ~6 49 
order to preserve the rights of the parties. s. 6~· d): ' 

(2) A Judge of Appeal may, in vacation, exercise ~JoN~·i6· 
the powers of the Court of Appeal formerly exercisable by (l), (3'). 
rules or orders for writs of prohibition, mandamus or 
certiorari. 

1 S ( 3) A Judge of Appeal may exercise the powers of :J & ~6 
69 the Court of Appeal to make any order or give any direction- (le)~ · 'c. 

(a) concerning the institution of an appeal or other 
proceedings in the Court of Appeal; 

(b) incidental to any appeal or other proceedings 
20 pending in the Court of Appeal; or 

(c) as prescribed, 

not being an order or direction involving the decision of the 
appeal or proceedings. 

(4) A Judge of Appeal may exercise the powers of 
2 S the Court of Appeal-

( a) to direct the entry of any judgment or make any 
order by consent; 

(b) to dismiss an appeal or other proceedings fot want 
of prosecution. 

(S) 
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(5) The Court of Appeal may discharge or vary any cf.lS & 16 

judgment directed to be entered or any order made by a ~6~ li).49• 
Judge of Appeal under this section. Act No. it, 

1899, S. 254A 
(3);ActNo. 
3S, 1900, 

(6) Subject to subsection five of this section, a 
5 judgment directed to be entered or an order made by a Judge 

of Appeal under this section shall ha,;e effect as a judgment 
or order of the Court of Appeal. 

PART ill. 

DISTRIBUTION OF BUSINESS. 

10 DIVISION I .-Distribution between Court of Appeal and 
Divisions. 

s~ 20 (3); 
Court of 
Appeal 
Rules, r. 23. 

47. This Division has effect subject to this Act and to Preliminary. 
the rules. 

48. (1) Subject to subsection two of section forty·nine Business of 
1 S of this Act, every power formerly exercisable by the Court ~eA~~­

of Appeal but not by a Judge and, without limiting the Act No. 
generality of the foregoing, the powers of the Court formerly 3Sif~~'> 
exercisable by rules or orders for writs of prohibition, (·a). P 

mandamus or certiorari-

20 (a) may be exercised by the Court of Appeal; but 

(b) except as provided by section fifty·one of this Act, 
may not be exercised by the Court in a Division. 

(2) The powers of the Court or of the Judges · 
collectively in respect of the proceedings mentioned in subsec-

2 S tion three of this section-

( a) may be exercised by the Court of Appeal; but 

(b) except as provided by section fifty-one of this Act, 
may not be exercised by the Court in a Division. 

(3) 
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(3) The proceedings referred to in subsection two 
of this section are- · 

(a) 

(b) 

applications under section seventy of this Act; 

proceedings in the Court for the punishment 
contempt of the Court or of any other Court; 

of cf. Act No, 
35, 1900, 
s.21F(3) 
(c). 

(c) the admission of barristers and solicitors ; cf. ActNo. 
35, 1900, 
s. 21P (3) 
(e). 

(d) the exercise of the disciplinary powers of the Court cf. Act No. 

with respect to barristers and solicitors; !.sif:~·> 

(e) appeals under any of sections 40G, 40J, 40K and 
10 seventy-eight of the Legal Ptactitioners Act, 1898; 

(f) cases stated under section 131A of the Justices Act, 
1902; 

(g) appeals under section one hundred and sixty-seven 
of the Mining Act, 1906 ; 

15 (h) proceedings on a stated case under Division Two 
of Part VIII of the Mining Act, 1906 ; 

(i) appeals under Part VI of the District Courts Act, 
1912; 

(j) proceedings under section one hundred and forty-
20 seven of the District Courts Act, 1912, concerning 

any act relating to the duties of a judge of a District 
Court; 

(k) appeals under section forty-six of the Local Govern­
ment Act, 1919, from any order of a District Court ; 

25 (1) stated cases under section one hundred and twenty-
four of the Stamp Duties Act, 1920; 

(m) stated cases under section seventeen of the Land 
and Valuation Court Act, 1921; 

(n) appeals and stated cases under subsection four of 
30 section thirty-seven of the Workers' Compensation 

Act. 1926; 
(o) 

(f). 

... 
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( o) applications under section nineteen of the Medical 
Practitioners Act, 1938; 

(p) appeals under subsection three of section twenty-six 
or.r subsection four of section twenty-nine of the 

Medical Practitioners Act, 1938; 

(q) cases stated under section eighteen of the Supreme 
Court (Summary Jurisdiction) Act. 1967; 

(r) applications under section twenty-one of the 
Supreme Court (Summary Jurisdiction) Act, 1967; 

10 and 
(s) appeals under section twenty-four of the Supreme 

Court (Summary Jurisdiction) Act, 1967 .. 

( 4) This section does not affect the powers of the cf. Act No. 

Court in a Division in relation to punishment for- ~.52l;oo, 
15 (a) contempt in the face of the Court in that Division U"b~); 

or in the hearing of the Court in that Division; o: s6, ~. 1 

(b) disobedience to a judgment or order of the Court (1). 

in that Division ; or 
(c) breach of an undertaking given to the Court in that 

20 Division. 

49. (1) Subject to subsections two and three of section Co~current 
f . ht f h' A t f 1 . . bl 'th bustness. orty-etg o t 1s c , every power onner y exerctsa e e1 er 
by the Court of Appeal or by a Judge may be exercised either 
by the Court of Appeal or by the Court in a Division. 

25 (2) The powers of the Court or of the Judges collec-

30 

3S 

tively in respect of the following proceedings may be 
exercised either by the Court of Appeal or by the Court in a 
Division-

( a) proceedings for a writ of habeas corpus ad subjicien- cf. Act No. 
dum. 21. 1899, 

, s. 252. 

(b) appeals under section seventy-two of the Legal 

(c) 

Practitioners Act, 1898; · 
proceedings on a stated case under section twenty- cf. Act No. 

seven, section one hundred and twenty-two or !96 1900• 
section one hundred and twenty-three of the Real · · 
Property Act, 1900 ; 

(d) 
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(d) proceedings under Part V of the Justices Act, 1902, 
except cases stated under section 131A of that Act; 

(e) proceedings under section one hundred and thirty· 
four of the Justices Act, 1902; 

S (f) proceedings on a stated case under section nine or 
section nineteen of the Arbitration Act. 1902; 

(g) proceedings under section forty-seven of the District 
Courts Act, 1912 ; 

(h) proceedings under section one hundred and forty-
tO seven of the 'District Courts Act, 1912, concerning 

any act relating to the. duties of an officer of a 
District Court; 

(i) proceedings under section forty-four or section forty­
five of the Local Government Act, 1919 ; 

15 (j) appeals under section forty-six of the Local Govern· 
ment Act, 1919. from an order of a court of petty 
sessions ; and 

(k) appeals under subsection eight of section fourteen 
of the Motor Vehicles (Third Party Insurance) 

20 Act, 1942. 

50. Subject to sections forty-eight and forty-nine of this B'!s!o.m of 
A Co J . DIVISIOOS. 

ct, every power of the urt or of the udges collectively or 
of a Judge- · · 

(a) may be .exercised by the Court in a Division; but 

25 (b) except as provided by section forty-four or section 
fifty-one of this Act, may not be exercised by the 
Court of Appeal. 

51. ( 1) Where proceedings are commenced in a Division Removal 
but ought, under this or any other Act or under the rules, to and. • 

• rel1ll5Slon. 
30 have been commenced m the Court of Appeal- . 

(a) the proceedings shall be for all purposes well 
· commenced on the date of commencement in the 

Division, 
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Division, notwithstanding that the proceedings 
ought to have been commenced in the Court of 

. Appeal; 

(b) the Court of Appeal or the Court in the Division in 
S which the proceedings are pending may, in either 

case on application by a party or of its own motion, 
order that the proceedings be removed into the 
Court of Appeal; 

(c) upon an order for removal being made under para-
tO graph (b) of this subsection, the proceedings may 

be continued and disposed of in the Court of 
Appeal; and 

(d) subject to any order under paragraph (b) of this 
subsection, the proceedings may be continued and 

1 S disposed of in a Division. 

(2) Where proceedings are commenced in the Court 
of Appeal but ought, under this or any other Act or under 
the rules, to have been commenced in a Division-

(a) the proceedings shall be for all purposes well com-
20 menced on the date of commencement in the Court 

of Appeal, notwithstanding that the proceedings 
ought to have been commenced in a Division; 

(b) the Court of Appeal may, on application by a party 
or of its own motion, order that the proceedings be 

25 remitted to a Division; 

(c) upon an order for remission being made under 
paragraph (b) of this subsection, the proceedings 
may be continued and disposed of in a Division ; 
and 

30 (d) subject to any order under paragraph (b), the 
proceedings may be continued and disposed of in · 
the Court of Appeal. 

( 3) Where, under this or any other Act or under the 
·rules, but apart from subsections one and two of this section, 

35 proceedings of any description may be commenced either in 

the 
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the Court of Appeal or in a Division, the Court of Appeal 
may, on application by a party or of its own motion-

(a) if proceedings of that description arc commenced 
in the Court of Appeal, order that the proceedings 

s be remitted to a Division; or 

(b) if proceedings of that description are commenced 
in a Division, order that the proceedings be removed 
into the Court of Appeal. 

( 4) Where any proceedings are pending before the Act No. 35, 
1 o Court of Appeal, the Court of Appeal may, on application by 1900, s. 2It. 

a party or of its own motion. order that the whole or any 
part of the proceedings be remitted to a Division for the 
determination by trial or otherwise of the proceedings or any 
question arising in the proceedings. 

15 ( 5) Where proceedings by way of appeal or other-

20 

wise under any Act other than this Act or proceedings on a 
stated case. other than a case stated by the Court in a 
Division, are commenced in a Division-

(a) the Court in the Division in which the proceedings 
are pending, if satisfied that special circumstances 

· exist which render it desirable. so to do, may, on 
application by a party or of its own motion. order 
that the proceedings be removed into the Court of 
Appeal; and 

25 (b) upon an order being made under paragraph {'a) of 
this subsection, the proceedings may be continued 
and disposed of in the Court of Appeal. 

(6) Proceedings may be removed into the Court of 
Appeal under this section notwithstanding that the deter-

30 mination in the proceedings is expressed by any Act to be · 
final or without appeal. 

(7) None of the foregoing subsections limits the 
operation of any of the others. 

(8) 
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( 8) This section does not limit the provision which 
may be made by the rules for removal or remission of 
proceedings. 

DIVISION 2.-Distribution amongst Divisions. 

s 52. The business of. the Court, other than the Court of Arrange­
Appeal, shall, for convenient despatch, be assigned in dents

1 
f~r f 

accordance with this Division. b~f:C~. 0 

10 

15 

53. · ( 1 ) Subject to the rules, there shall be assigned to AssiCl!ment 
each Division all proceedings- of busmess. 

lS& 16 
(a) which are required by or under any Act from time Geo. S,e. 49, 

. . be h d s.S6. to time m force to commenced, eard or eter-
mined in that Division or in the corresponding 
former jurisdiction ; or 

(b) which would have been commenced in the corres­
ponding former jurisdiction if this Act had not been 
passed. · 

(2) In subsection one of this section, the expression 
"corresponding former jurisdiction" means, in relation to any 
Division specified in the second column in the table in para-

20 graph (b) of subsection one of section eight of this Act, the 
former jurisdiction specified opposite that Division in the first 
column of that table. 

( 3) Without affecting the generality of subsection 
one of this section in· relation to the Equity Division, there 

2S shall, subject to the rules, be assigned to the Equity Division 
all proceedings for the following purposes-. · 

the administration of the estates of deceased persons; 

the dissolution of partnerships or the taking of partner- · 
ships or other accounts ; 

30 the redemption or foreclosure of mortgages ; 

the raising of portions or other charges on land ; 

P67307-7 
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the sale and distribution of the proceeds of property 
which is subject to any lien or charge; 

the ex.ecution of trusts, charitable or private; 

the rectification or setting aside or cancellation of deeds 
S or other written instruments ; 

the specific performance of contracts ; 

the partition or sale of land; 

the wardships of infants and the care of infants• estates. 

( 4) Subject to the rules, there shall be assigned to 
10 the Common Law Division all proceedings not assigned to 

another Division by subsection one or subsection three of this 
· · ·section. 

54. ( 1) The Court in a Division, on application by a Transfer and 

party or of its own motion, may, on terms, order that the retention. 

lS whole or any part of any proceedings in that Division be lffe~ ~6 c 49 
transferred to another Division. a. 59: ' · ' 

(2) Proceedings may . be retained in a Division 
whether or not the proceedings are assigned to that Division 
by this Act or by the rules. 

20 55. Any step taken, order made, judgment given or other Validity of 

thing done in any proceedings in any Division shall be as valid P~C:n~dings 
in every way as if taken, made, given or done in the Division Division. 

25 

to which the proceedings are assigned by this Act or by the 
0
1s & 16 

9 
u1 

eo • .S, c. 4 , r es. s . .ss, 
proviso (3}. 

DIVISION 3.-Commercial List. 

56. ( 1) A commercial list shall be kept in the registry <;:ommercial 
of the Common Law Division. list. 

· .... (2) 

.Act No. 1.9, 
1903,8. 4. 
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(2) Where proceedings in the Common Law ActNo.19, 
Di . . . f h d" . f h 1903, 55. 3. vtston anse out o t c or mary transactions o mere ants 4, s. 
and traders, or relate to the construction of mercantile docu-

. ments, export or import of merchandise, affreightment, 
5 insurance, banking, mercantile agency, or mercantile usages, 

the Court may, on application by any party, order that the 
proceedings be entered in the commercial list. 

(3) Where the Court orders that any proceedingsA~tNo. 
be entered in the commercial list, the Court may, at the ~:·rf3• 

I 0 same time or afterwards, give such directions as the Court · ' · 
thinks fit (whether or not consistent with the ru1es) for the 
speedy determination of the real questions between the 
parties. 

IS 

PART IV. 

LAW AND EQUITY. 

57. The Court shall administer concurrently all rules of Conc:urrent 
law, including rules of equity. 

11
a.dministra-on. 
15 & 16 Geo. 
s, c. 49, 
B. 36. 

58. Where a plaintiff claims to be entitled to any equit- Eq-:iti.es of 

abl~ estate or rig?t or to relief upon any equ!table gr~und ~~a:~Geo. 
20 agamst any deed, mstrument or contract, or agamst any nght, s. c. 49, 

title or claim whatsoever asserted by any defendant in the s. 37. 

proceedings, or to any relief founded upon a legal right 
which formerly could only have been given by a court of 
equity, the Court shall give to the plaintiff the same relief as 

25 ought formerly to have been given by a court of equity in 
proceedings for the like purpose. 

59. 
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59. Where a defendant claims to be entitled to any equit- Equitable 
able estate or right, or to relief upon any equitable ground defences. 
against any deed. instrument or contract or against any right.l~c~ J;,Geo. 
title or claim asserted by any plaintiff in the proceedings, or s. 38. 

S alleges any ground of equitable defence to any claim of the 
plaintiff, the Court shall give to every equitable estate, right 
or ground of relief so claimed, and every equitable defence 
so alleged, the same effect by way of defence against the 
claim of the plaintiff as a court of equity ought formerly to 

10 have given if the like matters had been relied on by way of 
defence in any proceedings instituted for the like purpose. 

60. The Court shall recognise and take notice of all Inci~~ntal 
· bl · I d · h d 11 · bl d · equttles. equ1ta e estates, t1t es an ng ts, an a equita e uues 15 & 16 Geo. 

and liabilities appearing incidentally in the course of any .s, c. 49, 

1 s proceedings, in the manner in which a court of equity would s. 40· 

have recognised and taken notice of those matters in any 
proceedings instituted therein. 

61. ( 1) The Court shall not restrain any proceedings in Defe.nce or 

th C t b · · t' stay mstead e our Y lDJUDC IOD. of injunction. 
15 & 16 Geo . 
.5,c. 49, 

20 (2) Every matter of equity on which an injunction s.41. 
against the prosecution of proceedings in the Court might 
formerly have been obtained. whether on terms or conditions 
or not, may be relied on by way of defence in the proceedings. 

(3) Where any person, whether a party to proceed­
. 2 5 ings in the Court or not-

(a) would formerly have been entitled to apply to the 
Court to restrain the prosecution of the proceed­
ings; or 

(b) 
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(b) is entitled to enforce by attachment or otherwise 
any judgment or order in contravention of which 
the proceedings are taken, · · 

the Court may, on application by him, stay the proceedings 
S either generally or to such extent as the Court thinks fit. . 

( 4) This section does not affect the powers of the 
Court to stay proceedings otherwise than pursuant to this 
section. 

62. Subject to the provisions of this Act for giving effect Common 
10 to equitable rights and other matters of equity, the Court I~:;:,n~ 

shall give effect to all legal claims and demands and all ~ig~u:0and 
estates, titles, rights, duties, obligations and liabilities existing duties. 

by the common law or by any custom, or created by any ~~ c~ J:. Geo. 
statute. s. 42. 

IS 63. The Court shall grant, either absolutely or on terms, Final deter-
all such remedies as any party may appear to be entitled to mination. 

in respect ~f any legal or equitable claim brought forward ~!':: J6 Geo. 
in the proceedings so that, as far as possible, all matters in S: 42. ' 
controversy between the parties may be completely and 

20 finally determined, and all multiplicity of legal proceedings 
concerning any of those matters avoided. 

64. In all matters in which there was formerly or is any Equity to 
conflict or variance between the rules of equity and the rules prevaJI. 

of the common law with reference to the same matter, the lfe~.1~· 
25 rules of equity shall prevail. c. 49, s. 44. 

PARTY. 

POWERS GENERALLY. 

. 65. ( 1 ) Th~ Court may order any person to fulfil any Order to 
duty in the fulfilment of which the person seeking the order fulfil duty. 

30 ' 11 · d Act No 21 1s persona Y mtereste . 1899. s: 16S. 
(2) 
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(2) The Court· may, on terms, make an interlocutory lS & 16 

order under subsection one of this section in any case where ~~. ~: 45• 
it appears to the Court just or convenient so to do. 

(3) The powers of the Court under this section are 
S in addition to any other powers of the Court. · 

66. ( 1 ) In proceedings for breach of contract or other Injunction. 
injury, the powers of the Court shall extend to the restraint, Act No. 21, 
at any stage of the proceedings, by interlocutory or other 1899• ss. 176, 178, 179. 
injunction, of-

.. i 

I 0 (a) the repetition or continuance of the breach of 
contract or other injury; and 

(b) the commission of any breach of contract or injury 
of a like kind or arising out of the same contract 
or relating to the same property or right. 

.: l 
15 (2) The Court may, at any stage of proceedings. by ActNo.24, 

interlocutory or other injunction, restrain any threatened or ~~~· 1• 16 

apprehended waste or trespass. 

20 

( 3) The Court may grant an injunction pursuant to A~t No. 24, 

subsection two of this section- ~~~~· s.l6 

{a) whether the person against whom the injunction is 
sought is or is not in possession under any claim 
of title or otherwise, or (if out of possession) does 
or does not claim a right to do the act sought to be 
restrained under any colour of title; and 

25 {b) whether the estate claimed by any party is legal 
or equitable. 

(4) The Court may, at any stage of proceedings, Act No. 24, 
on terms, grant an interlocutory injunction in any case in H~1,s. 16 
which it appears to the Court to be just or convenient so to do. · 

67. 

... 
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67. · The Court may, at any stage of proceedings, on terms, Receiver. 

appoint a receiver by interlocutory order in any case in f9cJfo·rt· 
which it appears to the Court to be just or convenient so to do. (1). 's. 

68. Where the Court has power- Damages in 
case for 

S (a) to grant an injunction against the breach of any eqli~itfablc . th rec. 
covenant, contract or agreement, or agamst e Act No. 24 
commission or continuance of any wrongful act; or 1901, s. 9. ' 

(b) to order the specific performance of any covenant, 
contract or agreement. 

1 0 the Court may award damages to the party injured either in 
addition to or in substitution for the injunction or specific 
performance. 

15 

20 

69. ( 1 ) Where formerly- . . Prouedings 
. in.licu of 

(a) 

(b) 

the Court bad jurisdiction to grant any relief or writs. 

remedy or do any other thing by way of writ. 
whether of prohibition, mandamus, certiorari or 
of any other description; or 

in any proceedings in the Court for any relief or 
remedy any writ might have _issued out of the Court 
for the purpose of the commencement or conduct 
of the proceedings, or otherwise in relation to the 
proceedings, whether the writ might have issued 
pursuant to any rule or order of the Court or of 
course, 

25 then, after the commencement of this Act-

(c) the Court shall continue to have jurisdiction to grant· : 
that relief or remedy or to do that thing; but 

(d) shall not issue any such writ; and 

(e) shall grant that relief or remedy or do that thing 
30 by way of judgment or order under this . Act and 

the rules; and 
. (f) 
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(f) proceedings for that relief or remedy or for the 
doing of that thing shall be in accordance with this 
Act and the rules. 

(2) Subject to the rules, this section does not apply 

(a) the writ of habeas corpu~ ad subjiciendum; 

(b) any writ of execution for the enforcement of a 
judgment or order of the Court; or 

(c) any writ in aid of any such wnt of execution. 

1 0 70. Where any person acts in an office in whlch he is Ouster of 
not entitled to act and an information in the nature of quo office. 

warranto would, but for section twelve of this Act, lie against b~o: 6 
him, the Court may grant an injunction restraining him from c. 63, s'. 9 
so acting and may (if the case so requires) declare the office (2), (J). 

1 S to be vacant. 

11. (1) The Court may, on an application for a writ of Habeas 
habeas corpus. direct tlte entry of such judgment or make such corpus. 

order disposing of the proceedings as the nature of the case ~i~J:'0• 21
• 

requires. s. 254A (2}. 

20 .(2) Where an application for a writ of habeas corpus 8.& 9 

has been made in respect of any person, no application for a Elt5 2· 
writ of habeas corpus shall again be made in respect of that ;: t4' (2). 
person on the same grounds, whether to the same Judge or to 
any other Judge or to the Court of Appeal, unless fresh 

2S evidence is adduced in support of the application. 

(3) Subsection two of this section applies notwith- 8 & 9 FJiz. 

standing anything in any Act or rule of law. ;: 14 ~~). 
(4) In this section, "writ of habeas corpus" means a 

writ of h~beas corpus ad subjiciendum. 

'n. 



' . 

• ' .' lOS 

·Supreme Court. 

72. Where any prisoner or person is confined in any Production 
· prison or place, under any sentence or under commitment for of Pfirsocr 
trial or otherwise, the Court may make orders for bringing him ~~~ ~; · 
before any court, judge, justice or other judicature, or before Viet., c. 30, 

S any referee, arbitrator or umpire, or before any person i'9\~8~ No. 
authorised to take the examination of any witness (whether s. is (2)'; 

so authorised for the purpose of proceedings in the Court or ttM:r~· lf· 
for any other purpose), to be examined as a witness, and for 
returning him to confinement. 

l 0 73. In proceedings for a forfeiture for non-payment of Relief 

rent. the Court may, on terms, give relief and, if the lessee is so (gat~• 
relieved, he shall hold the demised premises according to the 1~r t~~re. 
terms of the lease, and without the necessity of any new Geo. s, 
lease. c. 49, s. 46. 

·. 
1 S 74. Where, in any proceedings- Discharge 

of lien or 
(a) a party claims the recovery. of specific property other security. 

than land and R.s.c. , (~~) 

(b) the party from whom recovery is sought claims to ~.93.5• 0 ·
29 

be entitled to retain the property by virtue of a lien 
20 or otherwise as security for money but does not 

otherwise dispute the title of the party claiming the 
recovery, 

the Court may order-

( c) that the party claiming the recovery be at liberty to 
2S pay into Court, to abide the event of the proceed­

ings, the amount of money in respect of which the 
lien or other security is claimed and such further 
sum. if any, for interest and costs as the Court may 
direct; and 

30 (d) that, upon payment into Court, such judgment be 
entered for recovery of the property as the nature 
of the case may require. 

75, 
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75. No proceedings shall be open to objection on the De_claratory 
ground that a merely declaratory judgment or order is sought ::hcf. 
thereby and the Court may make binding declarations of t9Jl:~· ~;' 
right whether any consequential relief is or could be claimed ft~) 1965, 

S or not. o. 15, r. 16. 

76. ( 1 ) Subject to this Act and the rules and subject to Costs. 
any other Act- 15 & 16 

Gco. S, c. 49, 

(a) costs shall be in the discretion of the Court; A;to~o. 24, 

(b) the Court shall have full power to determine by 1901
• s. 20

· 

1 0 whom and to what extent costs are to be paid; and 

(c) the Court may order costs to be taxed or otherwise 
ascertained on a party and party basis or on any 
other basis. 

( 2) In subsection one of this section the expression 15 & 16 
1 S .. costs" includes- Gco .. s, c. 49, 

1. 50, 
· R.S.C. 

(a) costs of or incidental to proceedings in the Court, (Rev.) 1965, 
. 1 d' th d . . . f t d t 0. 62 r. 4 me u mg e a Illln.tstration o esta es an trus s; (2). • 

(b) in the case of an appeal to the Court, the costs of 
or incidental to the proceedings giving rise to the 

20 appeal, as well as the costs of or incidental to the 
appeal; and 

(c) in the case of proceedings transferred to or removed 
into tlie Court, the costs of or incidental to the 
whole proceedings, -both before and after the 

25 transfer or removal. 

(3) The powers of the Court under this section apply 
in relation to a married woman, whether as party, next friend. 
guardian ad litem, relator or otherwise, and this section 
has effect notwithstanding anything in the Married Women's 

,30 Property Act, 1901. 

PART 
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PART VI. 

PROCEDURE. 

DIVISION 1.--General. 

77. Where, under any Act in force immediately before Procedures 
5 the commencement of this Act by which power is vested in 'f~r other 

the Court or in any Judge of Appeal or in any Judge, ta~eneded. 
provision is made concerning procedure, then, notwithstand-
ing that provision, that power shall be exercised in accordance 
with this Act and the rules. · 

10 78. ( 1) Subject to subsection three of this sectio~. the Claim by 
Court may grant to the defendant in any proceedings (in this defendant. 

section called the first proceedings) all such relief against any ~e~ ~6 
person as the Court might grant against that person if he were c. 49, ;, 39. 

a defendant in separate proceedings commenced by the ~ 
1 ~ defendant for that purpose. 

(2) The relief which the Court may grant under this 
section shall include relief in respect of any equitable estate 
or right, or other matter of equity, or in respect of any legal 
estate, right or title claimed or asserted by the def~ndant. 

20 (3) The Court may not, under this section. grant 
against a person not a plaintiff in the first proceedings relief 
not relating to or connected with the subject of the first 
proceedings. 

· · · ( 4) Subject to the rules, a person against whom 
2 5 relief is claimed under this section-

( a) shall, if not a party to the first proceedings. become 
a party to the first proceedings ; and 

(b) shall have the same rights in respect of his defence 
against the claim as if he were a defendant in sep- · 

39 arate proceedings commenced by the defendant for 
the purpose of that claim. 

1i) '19. 
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79. Where, if this Act had not been passed, any person Possession 
might have brought an action of ejectment, he may commence of land. 

proceedings and claim judgment for possession of land and, 
subject to the rules, claim such other relief as the nature of 

S the case requires . 

80. Subject to any Act, the business of the Court may be Business 
conducted in the absence of the public- inbthe 

a sence 

(a) on the hearing of an interlocutory application. ~~:,'ti~. 
except while a witness is giving oral evidence ; 

10 (b) where the presence of the public will defea,t the 
ends of justice ; 

(c) where the business concerns the guardianship, 
custody or maintenance of an infant; 

(d) where the proceedings are not before a jury and 
1 S are formal or non-contentious ; 

(e) where the business does not involve the appearance 
before the Court of any person; 

(f) in proceedings in the Equity, Probate or Protective 
Division, where the Court thinks fit; or 

20 (g) where the rules so provide. 

· 81. ( l) Where, in beginning or purporting to begin any Irregularity. 
proceedings or at any stage in the course of or in connection R.S.C. 

with any proceedings, there is, by reason of anything done or ~~6n). 2 
left undone, a .failurc to comply with the requirements of this r. 1 <'t>. ' 

25 Act or of the rules whether in respect of time, place. manner. (Z). 

fonn or content or in any other respect-

(a) the failure shall be treated as an irregularity and 
shaiJ not nullify the proceedings. or any step taken 
in the proceedings. or any document, judgment or 

30 order in the proceedings ; and 

(b) subject to subsections two and three of this section, 
the Court may, on terms, set aside wholly or in part 
the proceedings or any step taken in the proceedings 

or 
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or any document, judgment or order in the proceed­
ings or exercise its powers under this Act and the 
rules to allow amendments and to make orders 
dealing with the proceedings generally. 

5 (2) The Court shall not wholly set aside any pro- R.S.c. 
ceedings or the originating process by which the proceedings r::;·h 2 

were commenced on the ground that the proceedings were r. 1 (3): ' 
required by the rules to be commenced by an originati.ng 
process other than the one employed. 

1 o ( 3) The Court shall not set aside any proceedings or R.s.c. 
any step taken in any proceedings or any document, judgment \~~5;-b. 2, 
or order in any proceedings on the ground of a failure tot. 2 (1). 

which subsection one of this section applies on the applica-
tion of any party unless the application is made within a 

1 S reasonable time and before the applicant has taken any fresh 
step after becoming aware of the irregularity. 

8%. ( 1 ) The Court may at any stage of the proceedings-- Informal 
proof; 

( ) d . . h h I f 'd f . admissions. a 1spense w1t t e ru es o ev1 ence or provmg any Act N 19 
matter which is not bona fide in dispute, also with 1903, ~: 6. ' 

20 such rules as might cause expense and delay aris­
ing from commissions to take evidence and 
otherwise ; and, without limiting the generality of 
this power, dispense with the proof of handwriting, 
documents, the identity of parties or parcels, or of 

25 authority-; and 

(b) require any party to the proceedings. not ~ing an 
infant or person of unsound mind, to make admis­
sions with respect to any document or to any 
question of fact; and in case of refusal or neglect 

30 to make the admissions may, unless the Court is of 
opinion that the refusal .or neglect is reasonable, 
order that the costs of proof occasioned by the 
ref~sal or neglect shall be paid by that party. 

: ~· (2) 



110 

Supreme Court. 

(2) An admission made under paragraph (b) of 
subsection one of this section-

(a) shall be for the purpose of the proceedings in which 
it is made and for no other purpose; 

S (b) shall be subject to all just exceptions; and 

(c) may, with the leave of the Court, be amended or 
withdrawn. 

(3) The Court may give leave for the purposes of 
paragraph (c) of subsection two of this section on terms. 

10 83. ( 1) Any person authorised by this Act or the rules Examinatiou 
or by any order of the Court to take the examination· of any on oath. 

witness shall take the examination on the oath of the witness, t9M-r~; ;.4• 
to be administered by the person so authorised or by a Judge. ' 

(2) Any witness who, upon an oath administered 
l 5 under subsection one of this section. wilfully and corruptly 

gives any false evidence shall be deemed to be guilty of 
perjury. 

84. ( 1) If. on an application made by the Attorney- Vexatious 
General under this section, the Court is satisfied that any litigant. 

20 person has habitually and persistently and without any rea-1ffe!. ~6 
sonable ground instituted vexatious legal proceedings. c. 49, s: st. 
whether in the Cqurt or in any inferior court, and whether 
against the same person or against different persons. the 
Court may order that he shall not. without leave of tl:l.e Court, 

25 institute any legal proceedings in any court and that any legal 
proceedings instituted by him in any court before the making 
of the order shall not be continued by hlm without leave of 

• the O,urt. 

(2) Leave under subsection one of this section shall 
30 not be given unless the Court is satisfied that the proceedings 
· are not an abuse of process and that there is prima facie 

ground for the proceedings. 
(3) 
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(3) If the person against whom an order is sought 
under subsection one of this section is unable on account of 

· poverty to retain counsel. the Court shall assign counsel to 
him. 

s ( 4) The Court may from time to time rescind or vary 
any order made by it under subsection one of this section. 

( 5) This section does not affect the Court's inherent 
jurisdiction in cases of abuse of process. 

DIVISION 2.-Trial. 

10 85. (1) Subject to sections eighty-six., eighty-seven and Generally. 
eighty-eight of this Act, proceedings in any Division shall be 
tried without a jury, unless the Court otherwise orders. · 

(2) The Court may order that any questions of fact 
in any proceedings be tried betore any other questions of 

15 fact in the proceedings. 

86. { 1 ) In proceedings on a common law claim, common 
except proceedings to which either of sections eighty-seven law cia~ 
and eighty-eight of this Act applies, issues of fact shall, if any -gcner · 

· · · party files a requisition for trial with a jury, be tried with a 
20 jury. 

(2) The rules may prescribe the time within which 
a requisition must be filed for the purposes of subsection one 
of this section. 

87. ( 1) In any proceedings to which this section applies, Common 
25 the Court may, on the application of any party, and shall, on lawr clai.m 

th li • f all • d th h d' - UDDIDg e app cat10n o parties, or er at t e procee mgs be down cases . 

. tried with a jury. 

(2) 
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(2) Subject to subsection four of this section, this Act No. 32, 

section applies to proceedings on a common law claim in ~n~· s. 4 

which-

( a) damages are claimed in respect of-

5 (i) the death of or bodily injury to any person 
and the claim is based upon any act, neglect 
or default involving the use of a motor 
vehicle where that death or bodily injury, or 
an injury leading to that death, or that act, 

1 o neglect or default, occurred on a public 
street; 

(ii) damage to property caused by or arising 
out of the use of a motor vehicle; or 

(iii) any other matter in which the liability 
15 · incurred is caused by or arises out of the 

use of a motor vehicle ; or 

(b) contribution is claimed under Part lll of the 
Law Reform (Miscellaneous Provisions) Act, 
1946, in respect of damages of the nature referred 

20 to in paragraph (a) of this subsection. 

( 3) In subsection two of this section-

.. motor vehicle" means any motor car, motor carriage, Act No. 15, 

motor cycle or other vehicle propelled wholly or ~~j~· 5 ' 
5 

partly by any volatile spirit, steam, gas, oil or 
2 5 electricity, or by any means other than human or 

animal power, and includes a trailer, but does not 
include any vehicle used on a railway or tramway. 

"public street" means any street, road, lane, thorough- Act No.5, 
fare, footpath, or place open to or used by the 1909, s. 2. 

30 public, and includes any place at the time open to 
or used by the public on the payment of money or 
otherwise. · 

( 4) This section does not apply to proceedings for Act No. 32, 
damages in respect of the death of or bodily injury to any H~5• s. s 

3 s 'person where the proceedings are based upon an act, neglect · 

or 

.. 

.. 
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or default of the defendant for which, if proved, he would, 
as the employer of that person and not otherwise, incur 
liability to the plaintiff. 

88. Proceedings on a common law claim in which there Common 

S are issues of fact- law claim 
-fraud, 

(a) on a charge of fraud against a party, or :::.amation, 
(b) on a claim in respect of defamation, malicious 23 &: 24 

prosecution, false imprisonment, seduction or Geo. s. 
breach of promise of marriage, c. 6

36•1) .. ( . 
10 shall be tried with a jury. 

15 

89. ( 1) In any proceedings on a common law claim the Common 
Court may order, notwithstanding sections eighty-six and law cia.it 

eighty-eight of this Act, that all or any issues of fact be tried ;;~~~~i
1

~ns. 
without a jury where- 23 & 24 

Geo.S, 
(a) any prolonged examination of documents or c. 36, 

scientific or local investigation is required and can- ~~ U~.; 49 
not conveniently be made with a jury ; or 1900, s. 3 ' 

(1); 

(b) the proceedings are entered in the commercial list; f9Jf,~·J9, 
or (g). 

lO (c) all parties consent to the order. 

( 2) Notwithstanding sections eighty-five, eighty-six, 
eighty-seven and eighty-eight of this Act, in any proceedings 
on a common law claim, issues of fact on a defence arising 

.under- · 

25 (a) subsection five of section sixty-three of the Workers' 
Compensation Act, 1926 ; or 

(b) paragraph (c) of subsection one of section sixty. 
four of that Act-

shall be tried without a jury. 

30 . 90. It shall be the duty of a jury to answer any question Spec!al 
of fact that may be left to the jury by the presiding Judge at verdict. 

the trial. 
D~ION 

p 67307-8 
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DIVISION 3.-Judgments and Orders. 

91. ( 1 ) The Court shall, at or after trial or otherwise Entry of 
as the nature of the case requires, direct judgment to · be judgment. 

entered as it thinks fit, and judgment shall thereupon be ~:53~)~~~· 
s entered accordingly in the registry. 

(2) Where there is a claim by a plaintiff and a claim 
under section seventy-eight of this Act by a defendant, the 
Court may direct judgment to be entered for the balance 
only of the sums of money awarded on the respective claims 

10 or it may direct that separate judgments be entered in respect 
of each claim; and the Court may order judgments to be 
entered similarly where several claims arise between 
plaintiffs. defendants and any other parties. · 

92. Judgment for possession of land shall take the place Possession 
1 S of the judgment for the claimant in ejectment given under of land. 

the practice of the Court existing immediately before the 
commencement of this Act. 

93. ( 1) In proceedings for the detention of goods Detention 
judgment may be given for delivery of the goods, without of goods . . 

20 giving the defendant the option of retaining the goods upon 21~J.8s~t· 
paying the value assessed, if any. 

(2) In proceedings for the detention of goods, where 
judgment has been given for delivery of goods or payment of 
the value assessed, the Court may make an order for delivery 

25 of the goods, without giving the defendant the option of retain­
ing the goods upon paying the value assessed. 

( 3) Subsections one and two of this section apply 
whether or not the value of the goods has been assessed. 

94. ( 1 ) In any proceedings for the recovery of any Interest 

30 money (including any debt or damages or the value of any ~d~':n nt 
goods), the Court may order that there shall be included in ~4 & 2~ Geo. 
the sum for which judgment is given interest at such rate as it s, c. 41, s. 3. 

. · thinks fit on the whole or any part of the money for the whole 
or any part of the period between the date when the cause of 

35 action arose and the date when the judgment takes effect. 
. (2) 
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(2) This section does not-
( a) authorise the giving of interest upon interest; 
(b) apply in relation to any debt upon which interest 

is payable as of right whether by virtue of any 
agreement or otherwise ; or 

(c) affect the damages recoverable for the dishonour 
of a bill of exchange. 

95. ( J ) Where judgment is given or an order is made Interest on 
for the payment of money, interest shall, unless the Court f;g~n~~r 

10 otherwise orders, be payable at the prescribed rate from the orord~r. 
date when the judgment or order takes effect on so much of Act No. 
th . f . . "d 21 , 1899, e money as IS rom tune to tJme unpat . s. 143 (1), 

(3). 
(2) Notwithstanding subsection one of this section, Act No. 21, 

where, in proceedings on a common law claim. the Court IBf!j < > 
15 directs the entry of judgment for damages, and the damages s. A a · 

are paid within twenty-one days after the date of the direction, 
interest on the judgment debt shall not be payable under 
subsection one of this section unless the Court otherwise 
orders. ~ ·· , .. ~- : .. 

20 (3) Notwithstanding subsection one of this section, A~t No. 21, 

where, in proceedings for damages on a common law claim, !.8f!3A (b). 
the Court makes an order for the payment of costs and the 
costs are paid within twenty-one days after ascertainment of 
the amount of the costs by taxation or otherwise, interest 

25 on the costs shall not be payable under subsection one of this 
section unless the Court otherwise orders. 

96. ( 1) Any judgment or order of the Court for the pay- Effect of 
ment of money shall have the effect of a judgment at law. judgmdent 

oror er. 
Act No.8, 
1901,15'. 3 
(1). 

(2) Subject to sections ninety-eight and ninety-nine Act No. 8, 
30 of this Act and subject to the rules, a person to whom money ~r~ 1cl/ 

is payable under a judgment or order of the Court- ' 
(a) may have execution on the judgment or order; and . 
(b) shall be entitled to the remedies given to a judg­

ment creditor by the Judgment Creditors' Remedies 
35 Act, 1901. . (3) 
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(3) Subject to the rules, the effect of a judgment Act No. 21. 
for the possession of land shall be the same as the effect of a IS99, 5 · 249· 

judgment for the claimant in ejectment immediately before 
the commencement of this Act. 

'· 

J 97. ( 1) In this section, "liability" includes a liability in J.oin_t. 
contract, a liability in tort and a liability under a statute. habJhty. 

10 

20 

2S 

(2) Where two or more persons have a joint liability 
and, in proceedings in the Court, judgment on the liability is 
given against one or more but not all of them-

Model 
Joint Obli­
gations Act 
(U.S.A.) .. ~· 

( a) the liability of the other or others of them .shall M?del . 

not be discharged by the judgment or by any step !~~~~';:~t 
taken for the enforcement of the judgment; (U.S.A.) 

s.2. 
(b) after the judgment takes effect, those of them 

against whom the judgment is given and the other 
or others of them shall, as between those of them 
against whom the judgment is given on the one · 
hand and the other or others of them on the other 
hand, be liable severally but not jointly; 

(c) if there are two or more such persons against whom 
the judgment is not given, they shall, after the 
judgment takes effect, remain jointly liable amongst 
themselves; and 

(d) if . the judgment is satisfied wholly or in part by 
payment or by recovery under execution, the 
liability of the persons against whom the judgment 
is not given shall be satisfied in the amount of the 
payment or recovery. 

(3) This section does not affect any right of any 
person to contribution or indemnity in respect of the satisfac· 

. 30 tion by him wholly or in part of a liability which be has 
jointly or severally or jointly and severally with one or more 
other persons. 

(4) 
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( 4) This section does not apply to a judgment to 
which paragraph (a) of subsection one of section five of the 
Law Reform (Miscellaneous Provisions) Act, 1946, applies. 

DIVISION 4.-Enforcement of Judgments and Orders. 

S 98. A judgment or order of the Court for the payment Attach-

of money shall not be enforceable by attachment of the person ~e~~~~~bdc 
or committal but this section does not affect the power of the committal. 
Court to commit for contempt of court. 

99. The wage or salary of a servant or employee payable Attachment 
i 0 for any period shall not be attached or made liable in the of

1
wagc or 

. nf . h 1 f . d sa nry. e orcement agamst t e servant or emp oyee o a JU gment Act No. 21 
or order except to the extent of the amount (if any) remaining 1899, s. tsi 
after deducting from the wage or salary an amount calculated g>i~~i No. 

for the same period at a rate eight dollars per week less than s. i11 <i>. 
1 5 the basic wage for the time being in force within the meaning 

of the Industrial Arbitration Act, 1940, being the basic wage 
appropriate for the servant or employee. 

100. Where any person does not comply with a judgment Appointment 

or order directing him to execute any conveyance, contract }~s~~:~t. 
20 or other document, or to indorse any negotiable instrument, 1s &: 16 

the Court may, on terms, order that the conveyance, contract a47 5, c. 49, 

or other document shall be executed or that the negotiable •· · 
instrument shall be indorsed by such person as the Court may 
nominate for that purpose, and a conveyance, contract, docu-

25 mentor instrument so executed or indorsed shall operate and 
be for all purposes available as if it had been executed or 
indorsed by the person originally directed to execute or 
indorse it. 

PART 
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PART VII. 

APPEAL TO THE COURT OF APPEAL. 

101. ( 1) Subject to this and any other Act and subject Appeal~ 
to the rules, an appeal shall lie to the Court of Appeal from- :ilieega.:J 

c ( ) . d d f h Co . n· . . generally . 
..~ a every JU gment or or er o t e urt 10 a lVlSion; 15 & 16 

10 

and Geo • .5, c. -49, 
•. 31. 

(b) without limiting the generality of paragraph (a) of 
this subsection-

(i) every opinion, decision, direction or deter­
mination of the Court in a Division on a 
stated case; and 

(ii) every determination of the Court in a 
Division in proceedings remitted under sub­
section four of section fifty-one of this Act. 

1 S (2) No appeal shall lie-

(a) from an order in proceedings in the Court directing 
an amendment of a judgment or order correcting a 
clerical mistake therein or an error arising from an 
accidental slip or omission; 

20 (b) from a decision in proceedings in the Court where 
it is agreed between the parties that the decision 
is to be final ; or 

(c) from an order that proceedings be entered in the 
commercial list. 

2S (3) Subject to subsection two of this section, no 
appeal shall lie, except by leave of the Court of Appeal-

(a) from a judgment given or order made in proceed­
ings in the Court with the consent of the parties or 
as to costs only which are in the discretion of the 

30 Court; 

(b) from an order made in proceedings in the Court on 
an application for review of taxation of costs; 

(c) 
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(c) from an interlocutory judgment or order in 
proceedings in the Court; 

(d) from a judgment or order in proceedings in the 
Court on an interpleader issue decided in a 
summary way pursuant to the rules ; 

(e) from an order refusing leave for the institution or 
continuance of legal proceedings by a person who 
is the subject of an order for the time being in 
force under section eighty~four of this Act; or 

10 (f) from an opinion, decision. direction or determina-
tion of the Court jn a Division pursuant to section 
one hundred and six or section one hundred and 
twelve of the Justices Act, 1902. 

( 4) Subsection three of this section does not apply cf. Act No. 

15 to a judgment given or order made on an application for a ;,1i.J:~~· 
writ of habeas corpus ad subjiciendum or to an order for the 
conunittal or arrest of any person. 

102. Where, in any proceedings in the Court, there is a Appeal after 
trial of the proceedings or of any issue in the proceedings jury trial. 

20 with a jury, an appeal shall lie to the Court of Appeal for ~~~ l f.~9• 
orders for- •· 30 (1 ). 

2S 

(a) the setting aside of a verdict or judgment; 

(b) a new trial; 

(c) the substitution of one verdict for another verdict; 
or 

(d) the alteration of a verdict by increasing or reducing 
any amount of debt, damages or other money. 

103. An appeal shall, by leave of the Court of Appeal, Appeal from 

li h C f A 1 f d . . . d' . separate e to t e ourt o ppea rom a ectsion m procee mgs m decision. 
30 'the Court of any question or issue ordered to be decided · 

separately from any other question or issue. 

104. 
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104. Subject to the rules, an appeal shall not lie to the Exctu.,ioa 
Court of Appeal from any decision, judgment, order, opinion. ~~pul 
direction or determination of the Court in a Division con- master, etc. 
stitutcd by a master, registrar or other officer. 

5 lOS. Sections one hundred and six and one hundred and Application 

seven of this Act apply to an appeal to the Court of Appeal ~&6~~~7~~ 
where the appellant seeks a new trial or the setting aside of a 

10 

verdict, finding, assessment or judgment-· 

(a) after a trial with a jury in proceedings in the Court; 
or 

(b) after a trial with or without a jury in proceedings 
in a District Court. 

106. ( 1) Where, in an appeal to which this section New trial 

applies, it appears to the Court of Appeal that, because of ~~~!:~~::t 
1 S matters which have occurred since the trial, the amount of matter.s. 

damages awarded at the trial is manifestly too high or too 
low, the Court of Appeal may set aside the verdict, finding, 
assessment or judgment and may order a new trial on the 
issue of damages. · 

20 (2) The Court of Appeal may, if satisfied that 
special circumstances exist which render it desirable so to do, 
receive ev}dence as to matters which have occurred since the 
trial and which are relevant to the exercise by the Court of 
Appeal of its powers under subsection one of this section and 

25 may make findings of fact as to what has occurred since the 
trial. 

(3) The findings of fact made under subsection two 
of this section shaH not be binding on the parties except for 
the purposes of orders under this section or under section one 

30 hundred and seven of this Act and for the purposes of any 
judgment directed to be entered under section one hundred 
and seven of this Act. 

(4) 
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( 4) The powers of the Court of Appeal under this 
section are in addition to its other powers to set aside a 
verdict, finding, assessment or judgment or to order a new 
trial on an issue of damages or otherwise. 

5 107. Where, in an appeal to which this section applieS-- Substituted 
verdict. 

(a) the Court of Appeal would, but for this section set Act No. 
aside the verdict, finding, assessment or judgment 21iJ~9?, 
and order a new trial on an issue of the amount of ~.s.c~'(Rev.l 
debt or damages or of the value of goods· and l96S, O. 59, 

' r. 11. 

1 0 (b) the Court of Appeal is satisfied that-

15 

20 

(i) without seeing or hearing the plaintiff or 
defendant or other witnesses; or 

(ii) without seeing or hearing the plaintiff or 
defendant or other witnesses further than 
it has seen or heard them for the purpose of 

. receiving evidence under section one 
hundred and six of this Act, 

it is fully able to assess the amount of debt or 
damages or the value of the goods on perusal of 
the evidence contained in the documents before it 
and on the facts (if any) admitted and on the facts 
(if any) found by it under section one hundred 
and six of this Act ; and 

(c) ( i) the parties consent to the exercise of the 
2S powers given by this section; or 

30 

(ii) it appears to the Court of Appeal to be 
desirable to exercise the powers for the 
purpose of avoiding a multiplicity of trials; 
or 

(iii) it appears to the Court of Appeal that. as a 
result of an error of law on the part of the 
trial judge or (where there has been a trial 
with a jury) a manifest error on the part of 

the 
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the jury, some item of debt or damages or 
valuation has been wrongly included in or 
excluded from the assessment, 

the Court of Appeal may draw inferences and make findings 
!5 of fact, assess the amount of debt or damages or the value 

of goods in such sum as in the opinion of the Court of 
Appeal the debt or damages or value ought to be assessed if 
a new trial were had forthwith and substitute that sum for 

' the sum awarded in the Court below and direct the entry of 
1 0 such judgment and make such order as the nature of the case 

requires. ~ :b 

108. ( 1) ·This section applies to an appeal to the Court Nonsuit or 
of Appeal in proceedings in the Court in which there has verdict. 

be · 1 "th · ActNo. en a tna wt a JUry. 49, 1900, 

1 S (2) Where it appears to the Court of Appeal that 
on the evidence given at the trial a verdict for the plaintiff 
could not be supported and that, pursuant to any provision of 
the rules, an order ought to have been made for the dismissal 
of the proceedings either wholly or so far as concerns any 

20 cause of action in the proceedings, the Court of Appeal may 
make an order of dismissal accordingly. 

(3) Where it appears to the Court of Appeal that 
upon the evidence the plaintiff or the defendant is, as a matter 
of law, entitled to a verdict in the proceedjngs or on any 

25 issue in the proceedings, the Court of Appeal may direct a 
verdict and the entry of judgment accordingly. 

s. 7 (1). 

109. ( 1) This section does not apply to any appeal to Powers 
which sections one hundred and six and one hundred and generally. 
seven of this Act apply. Act No. 4?, 1900, s. s, 

(2) 

ActNo. 24, 
1901, ss. 82, 
84; 
Act No. 32, 
1965, I. 5. 
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(2) Subject to subsection one of this section, each 
of the provisions of subsection three of this section applies 
to any appeal to the Court of Appeal from a decision, judg­
ment, order, opinion, direction or determination of the Court 

5 in a Division and, except insofar as the application of the 
provision would be inconsistent with any Act, applies to any 

. other appeal to the Court of Appeal. 

(3) Subject to subsections one and two of this sec­
tion, in an appeal to the Court of Appeal-

10 {a) the appeal shall be by way of re-hearing; 
(b) the Court of Appeal shall have all the powers and 

duties as to amendment or. otherwise of the court, 
judge, justice or . person who!=e decision is under 
appeal, including power to draw inferences. and 

1.5 make findings of fact and to assess damages and 
other money sums ; 

(c) the Court of Appeal may receive further evidence, 
but in the case of an appeal from a judgment after 
a trial or hearing on the merits, the Court of Appeal 

20 shall not receive further evidence. other than 
evidence as to matters which have occurred after 
the date of the trial or hearing. except on special 
grounds; 

(d) the Court of Appeal may make any finding or assess-
2' ment, make any direction for entry of judgment, or 

make any order which ought to have been made 
or which the nature of the case may require. 

(4) Subsection three of this section does not apply 
to proceedings in the Court of Appeal on a stated case. 

30 110. (1) A Judge of Appeal, or a Judge appointed or Dis(\uali­

nominated under section thirty-six of this Act to act as an ~:~~ff 
additional Judge of Appeal, shall not sit on the bearing of an Appeal. 

appeal from a judgment given or an order made by himself. Act No. 35, 
1900, •• 18 

, (2) Subsection one of this section does not apply (1). 

35 to a judgment given or order made pro forma by consent 
· of the parties. 

PART 
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PART VIII. 

OFFICERS. 

DIVISION 1.-Masters. 

111. ( 1) The Governor may appoint one or more Appoint· 
5 masters. ment. 

(2) The Governor may appoint one or more acting 
masters. 

(3) Each person so appointed shall be a barrister Act No. 
or solicitor of five years' standing. 24, 1901, 

s. 71. 

10 ( 4) For the purposes of subsection three of this 
section "barrister" and "solicitor" include, respectively. a 
barrister or solicitor of less than five years' standing where 
during a continuous period of not less than five years he was 
on the roll of solicitors when he was not on the roll of 

1 5 barristers or on the roll of barristers when he was not on the 
roll of solicitors. 

(5) A registrar may, if qualified in accordance 
with subsecti0ns three and four of this section. be appointed 
an acting master and. if so appointed, may retain his office 

20 as registrar. 

112. The appointment of a person to the office of master Ter~s of 
or acting master shall, subject to this Division, be on such !f~:nt­
temls and conditions (as to salary pension or otherwise) as 
may be specified in the instrument of his appointment or as 

25 may be agreed by the Governor and the officer. 

113. ( 1) Subject to subsection two of this section. the Public· 
Public Service Act, 1902, shall not apply to a master. Service 

Act, 1902. 

(2) 
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(2) Where the Public Service Act, 1902, applies 
to a person immediately before his appointment as master, 
he shall be entitled to receive any deferred or extended leave 
and any privileges as if he had remained an officer within the 

S meaning of that Act. 

{3) The Public Service Act, 1902, shall not apply 
to an acting master unless that Act applies to him immediately 
before his appointment as acting master. 

114. {1) The Superannuation Act, 1916, shall not apply Super· 
10 to a master. ' annuation 

Act, 1916. 

(2) Where a master is at the time of his appoint­
ment as master a contributor or pensioner under the Super­
annuation Act. 1916-

(a) there shall be paid to him out of the State Super-
1 S annuation Fund a sum equal to the contributions 

paid by him to the fund after deducting the sum of 
any payments to him of pension under that Act, 
but without interest; and 

(b) he shall not, nor shall any widow or child of his, 
20 be entitled to receive any other payment or pension 

under that Act. 

25 

( 3) The Superannuation Act, 1916. shall not apply 
to an acting master unless that Act applies to him immediately 
before his appointment as acting master. 

115. ( 1 ) A master or an acting master may-

( a) resign his office by writing under his hand; or 

(b) be removed from his office by the· Governor on 
account of misbehaviour or inability to perform the 
duties of his office. 

30 (2) A master shall, subject to subsection one of 
this section, hold office during good behaviour. but shall retire 
on the day on which he attains the age of seventy years. 

. (3) 

Resignation, 
removal 
and tenure. 
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( 3) An acting master shall. subject to subsection one 
of this section, hold office for such term (not extending beyond 
the day on which he attains the age of seventy years) as the 
Governor may specify in the instrument of his appointment. 

S 116. The Governor may-

(a) assign a master or acting master to any one or more 
Divisions ; and 

'· 

~gnment 
to DinllionJ. 

ttl 
(b) revoke an assignment of a master or acting master 

to any Division. 

10 117. Where two or more masters are assigned to any Seniority. 
Division, they shall, subject to the terms of any instrwnent 
of assignment, have seniority amongst themselves in accord­
ance with the order of their assignments to that Division. 

118. ( 1) A master or acting master assigned to any Powcn. 
1 s Division may exercise such powers, functions and jurisdiction 

of the Court as may be conferred upon or granted or delegated 
to a master in that Division by or under this or any other 
Act. . 

(2) A master or acting master assigned to any 
20 Division may, at the direction of the Chief Justice, exercise 

such powers, functions and jurisdiction of the Court· as may 
be conferred upon or granted or delegated to a master in any 
other Division by or under this or any oth~r Act. 

(3) A master or acting ,master shall, for the pur-
25 pose of the exercise of the powers, functions and jurisdiction 

mentioned in subsections one and two of this section, 
constitute the Court. · 

DMSION 
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DMSION 2.-Registrars and oth.er Officers. 

119. ( 1) There shall be a registrar of the Court of Appeal ~ces of 
and of each Division. regastran. 

(2) The registrar of the Common Law Division 
S shall be called the Prothonotary. 

120. The Governor may, under and subject to the Public Appoint-
Service Act. 1902- · mc:nt. 

(a) appoint persons to fill the offices mentioned in sec-
tion one hundred and nineteen of this Act; 

10 (b) appoint persons to act temporarily in any of those 
offices.; 

(c) appoint persons to be deputies or assistants to any 
of those officers ; and 

(d) appoint such other officers as may be necessary 
1 s for the carrying out of the provisions of this Act 

and the rules and of any other Act, regulations or 
rules relating to the Court. 

121. ( 1) A registrar or other officer (including a taxing Powers. 
officer) may exercise such powers, functions and jurisdiction 

20 of the Court as may be conferred upon or granted or delegated 
to him by or under this or any other Act. 

(2) A registrar or other officer (including a taxing 
officer) shall, for the purpose of the exercise of the powers, 
functions and jurisdiction mentioned in subsection one of this 

25 section, constitute the Court. 

i (. : PART 
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PART IX. 

RULES OF CoURT. 

122. ( 1) The rules in the Fourth Schedule to this Act Rules in 

shall come into operation on the commencement of this Act. ~~b~o~~~h 
5 but subject to and together with rules made by the Rule 

Committee. 

(2) Upon the expiry of six months after the com­
mencement of this Act, or on such earlier date as may be 
appointed by the Governor and notified by proclamation 

10 published in the Gazette, the Fourth Schedule to this Act 
shall, by force of this subsection, be repealed. 

( 3) On and after the repeal to be effected by subsec­
tion two of this section the rules in the Fourth Schedule to this 
Act shall have effect as rules made by the Rule Committee, 

1 S but subject to and together with rules made by the Rule 
Committee. 

123. ( 1) Rules may be made under this Act by a Rule Rule 
Conunittee consisting of the Chief Justice, the President of Committee. 

the .Court of Appeal, the Chief Judge in Equity, three other ~c~. ~~ 
20 Judges (one of whom shall be a Judge of Appeal), one c. 49, s. 99 

practising barrister and one practising solicitor. <4>· 

(2) The three other Judges and the barrister and 
solicitor shall be appointed by the Chief Justice in writing 
under his hand, and shall hold office for the time specified 

25 in the appointment, but may resign by writing before the 
expiry of the time so specified. 

( 3) At meetings of the Rule Committee, the Chief 
Justice, or, in his absence, the President of the Court of 
Appeal, shall preside. 

30 ( 4) In the absence of both the Chief Justice and 
the President of the Court of Appeal, the meeting shall choose 
one of the members present to preside. 
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(5) In case of equality of voting, the chairman shall 
have a casting as well as a deliberative vote. 

( 6) Any four members of the Committee shall 
constitute a quorum. 

5 (7) There shall be a secretary of the Committee 
who shall be a person approved by the Chief Justice. 

124. ( 1) Subject to subsection three of this section any Rulc·mak.ina 
of the rules contained in the Fourth Schedule to this Act or power. 
any rules for the time being in force may be altered or added ~e~. ~6 

10 to or rescinded, and any further or additional rules may be c. 49, s: 99. 
made by the Rule Committee for the purpose of carrying this 
Act into effect and, without limiting the generality of the 
foregoing. for the following purp~ses.-

(a) for regulating and prescribing the procedure 
1 S (including the method of pleading) and the practice 

to be followed in the Court in all proceedings in, or 
with respect to which, the Court has for the time 
being jurisdiction (including the procedure and 
practice to be followed in the offices of the Court), 

20 and any matters incidental to, or -relating to, any 
such procedure or practice, including the manner 
and time of making any applications which under 
this or any other Act are to be made to the Court ; 

(b) for regulating and prescribing the form and contents 
25 of any case stated to the Court by or from any 

court or person and the time within which and the 
manner in which proceedings thereon are to be 
instituted in the Court and the practice and pro­
cedure thereafter to be followed in the Court and 

30 the notification of the decision of the Court ; 

(c) for regulating and prescribing the practice and 
procedure to be followed in connection with the 
institution of any appeal from any inferior court or 
from any person to the Court, including the time 

within 
P67307-9 
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within which, and the manner in which, the appeal 
is to be instituted, and the practice and procedure 
thereafter to be followed in the Court; 

(d) for regulating and prescribing the practice and 
procedure to be followed in connection with the 
transfer of any proceedings from any inferior court 
to the Court or from the Court to any inferior 
court, an<:I. where proceedings are transferred to the 
Court, the practice and procedure thereafter to 

1 0 be followed in the Court; 

(e) for regulating and prescribing any matter which, 
under any Act, may be regulated or prescribed by 
rules of the Court or by rules made by the Judges 
or any I udges or the Chief Judge in Equity or any 

1 s other Judge identified by description of his office 
(other than the Judge of the Land and Valuation 
Court) or the Judges of Appeal or any Judges of 
Appeal; 

(f) for altering, adding to or rescinding any rules in 
20 force immediately before the commencement of this 

Act, which regulate or prescribe any matter which, 
under any Act, might, immediately before the 
commencement of this Act, be regulated or pre­
scribed by rules of the Court or by rules made by 

2' the Judges or any Judges or the Chief Judge in 
Equity or any other Judge identified by description 
of his office (other than the Judge of the Land and 
Valuation Court) or the Judges of Appeal or any 
Judges of Appeal; 

30 (g) for regulating the sittings and order of business of 
the Court and for regulating the vacations and 
holidays to be observed by the Court and in the 
offices of the Court and for the hearing of proceed­
ings during vacation; 

35 (b) for prescribing what powers, functions and jurisdic-
tion of the Court may be exercised by any of the 
masters. acting masters, registrars and other officers 
of the Court; 

.(i) 
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(i) for authorising and regulating the issue at places Act No. 6, 
distant more than thirty miles from the General 1904• 1• 

3• 
Post Office, Sydney, of subpoenas for the purpose 
of proceedings in the Court and the filing of 

S originating process at places so distant; 

(j) for regulating any matters relating to the costs of 
proceedings in the Court ; · 

(k) for regulating any matters relating to the taxation 
or other ascertainment of costs, under the inherent 

1 0 jurisdiction of the Court or under any Act ; 

(1) for prescribing means for, and the practice and 
procedure to be followed in. the enforcement and 
execution of judgments and orders ; 

(m) for regulating the means by which particular facts 
15 may be proved, and the mode in which evidence 

may be given (including the administration of oaths 
to and the taking of the evidence of witnesses in or 
out of New South Wales), in any proceedings, or 
on any application in connection with, or at any 

20 stage of. any proceedings; 

25 

30 

35 

(n) for prescribing the cases in which security may be 
required, and the form of such security. and the 
manner in which, and the person to whom, it is to 
be given; 

( o) for regulating and prescribing any matter concern­
ing or in relation to which provision is made by 
the rules in the Fourth Schedule to this Act, not­
withstanding that that Schedule may have been 
repealed by subsection two of ~ection one hundred 
and twenty-two of this Act; 

(p) for fixing the fees and percentages (other than 
fees within the application of section fifty-four of 
the Mental Health Act, 1958) to be taken in the 
Court, in the registry or in any office (other than 
the Sheriff's office) which is connected with the 
Court or in which any business connected with the 

Court 
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Court is conducted or by any officer paid wholly or 
partly out of public moneys who is attached to the 
Court; 

for fixing the scale of fees to be chargeable in Act No. 16, 
the Sheriff's office in respect of all matters pending 1900• s. 9· 

at any time in the Court; 

for regulating the payment or transfer into or out 
of Court and, subject to the consent of the 
Treasurer, the custody, management and investment 
of moneys, securities and effects; 

for prescribing and regulating the duties of the . 
masters, registrars and other officers of th~ Court in 
relation to or for the purpose of any proceedings ; 
and 

IS (t) for repealing or modifying any provisions of any 
Act in force immediately before the commencement 
of this Act which relate to matters with respect to 
which rules may be made under this section. 

(2} In paragraph (i) of subsection one of this 
20 section, "subpoena" includes any order or process requiring 

the attendance of any person to testify or requiring the 
attendance of any person and production by him of any 
document or thing. 

( 3) The Rule Committee shall not make any rule-

25 (a) affecting the practice or procedure of the Court of 
Appeal; or 

(b) affecting any of the provisions of Division One of 
Part III of this Act or Part VII of this Act. 

except with the concurrence of the Chief Justice and the 
30 President of the Court of Appeal. 

( 4) The rules may authorise a master to punish Act No. 35, 

contempt in the face of the Court or in the hearing of the H~0( 5j 39
A 

Court where the Court is constituted by that master and to a · 
punish the breach of an undertaking given to the Court 

· constituted 
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constituted by that master, but otherwise the rules shall not 
authorise a master, registrar or other officer to make an order 
for the committal, attachment or arrest of any person. 

(5) Where the rules in the Fourth Schedule to ·this Act No.4, 
S Act or any rule made under this Act rescinds a rule by which 1897• s. 6· 

a previous rule was ~escinded, then, unless the contrary 
intention appears, the previous rule shall not be revived. 

( 6) Where the rules in the Fourth Schedule to this 52 & 53 

Act or any rule made under this Act rescinds or amends a ~i38 {if3• 
10 previous rule, then, unless the contrary intention appears, the (a). 

rescission or amendment shall not revive anything not in force · 
or existing immediately before the rescission or amendment 
takes effect. 

(7) After the commencement of this Act no power 
15 by any Act conferred upon the Judges or any Judge or the 

Chief Judge in Equity or any other Judge identified by descrip· 
tion of his office (other than the Judge of the Land and 
Valuation Court) or the Judges of Appeal or any Judges of 
Appeal to make rules as to any matter shall be exercised 

20 otherwise than by the Rule Committee making in respect of 
that matter rules under and in accordance with this Act. 

(8) Rules made by the Rule Committee under this 
Act. shall, so far as inconsistent with rules made (whether 
before or after the commencement of this . Act) under any 

2S other Act, prevail over the latter rules while the inconsistency 
exists. 

125. ( 1 ) All rules made under this Act shall- Gazcttal 
and Parlia-

(a) be published in the Gazette; mentary 
review. 

30 
(b) take effect from the date of publication or from a 

later date to be specified in the rules ; and 

(c) be laid before both Houses of Parliament within 
fourteen sitting days after publication if Parliament 
is in session, and if not, then within fourteen sitting 
days after the commencement of the next session. 

. i 
1(2)' 
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(2) If either House of Parliament passes a resolu· 
tion of which notice has been given at any time within fifteen 
sitting days after the rules have been laid before such House 
disallowing any rule or part thereof, such rule or part shall 

5 thereupon cease to have effect. ··• 
'• 

126. The rules in the Fourth Schedule to this Act, and Rules to 
rules made by the Rule Committee, shall. both before and preva~ ta 
after the repeal to be effected by subsection two of section one over c · 
hundred and twenty-two of this Act, have effect notwithstand-

1 0 ing anything in any Act in force immediately before the 
passing of this Act . 

.. . 
' ... ,· 

PIRSr 

. : 
' ,J 

. , . 

... 
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5 
Reference to I 

Act. 

No. 21, 1899 
No. 35, 1900 

No. 49, 1900 
10 No.7, 1901 

No. 24, 1901 
No. 42, 1901 

15 
No. 44, 1901 

No. 24, 1902 
No. 34, 1902 
No. 19, 1903 
No.6, 1904 

20 No. 14, 1906 
No. 27, 1906 

25 

No. 9, 1912 

No. 19, 1913 
No, 3, 1921 

No. 15, 1925 
30 No. 9, 1927 

No.7, 1928 

35 No. 49, 1930 

No. 49, 1932 

No. 14, 1935 
40 

No. 35, 1937 

45 No. 30, 1938 

No. 44, 1940 

SO No. 37, 1941 

No. 41, 1947 
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FIRST SCHEDULE. 

REPBAL op Acrs. 

Subject. Extent of Repeal. 

.Common Law Procedure The unrepealed portion. 
Supreme Court and The unrepealed portion. 

Circuit Courts. 
Supreme Court Procedure 
Interpleader 

The unrepealed portion. 
The whole. 

Equity 
Negotiable 

The unrepealed portion. 
Instruments The whole. 

Procedure. 
Prohibition and . Man- The whule. 

dam us. 
Arrest on Mesne Process 
General Legal Procedure 
Commercial Causes 
LcgnJ l:'rocess Facilitation 
Administration Amending 
Judges' Pensions Amend-

ment. 

The unrepealed portion. 
The unrepealed portion. 
The whole. 
The whole. 
Section 2. 
The unrepealed portion. 

Supreme Court and The unrepealed portion. 
Circuit Courts (Amend· 
ment). 

Public Trustee Paragraph (b) of section 60. 
Real Property (Amend· Subsections (I) and (2) of section JO. 

ment). 
Administration of Justice Subsection 2 of section 2. 
Supreme Court and The whole. 

Circuit Courts (Amend­
ment). 

Supreme Court and Sections 2 and 3. 
District Courts (Judges). 

Landlord and Tenant Paragraph (c) of section 3. 
(Dis tress Abolition). 

Wills Probate and Admin- Sections 3 and 4. 
istration (Amendment). 

Supreme Court and Sections 2 and 3. 
Circuit Courts (Protho-
notary) Amendment. 

Statute Law Revision 

Conveyancing, Trustee 
and Probate (Amend­
ment). 

So much of Second Schedule as 
amends Acts No. 21, 1899, No. 7, 
1901 and No. 24, 1901. 

Paragraphs (i) and (k) of section 6. 

Attachment of Wages Subsection (1) of section 2. 
Limitation. 

Supreme Court and Subsection (2) of section 1 and 
Circuit Courts (Amend- section 2. 
ment). 

Jury (Amendment) Subsections (1} and (2) of section 8. 

Sec. S (1). 



Reference to I 
Act. 

5 No. 22, 1948 

No. 41, 1953 

10 
No. 18, 1954 

15 
No. 40, 1954 

No. 13, 1957 

20 

25 No. 10, 1958 

No. 55, 1960 

30 No. 29, 1961 

No. 1, 1962 
35 

No. 37, 1964 

40 No. 52, 1964 

No. 66, 1964 

No. 12, 1965 
4S 

50 

No. 11, 1967 

ss 
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FIRST SCHEDULE-continued. 

Subject. 

Supreme Court and 
Circuit Courts (Protho­
notary) Amendment. 

Judges' Pensions 

Supreme Court, Indus­
trial Arbitration and 
Workers' Compensation 
(Amendment). 

Administration of Estates 

Supreme Court Procedure 

Common Law Procedure 
and Landlord and 
Tenant (Amendment). 

Landlord and Tena nt 
(Amendment). 

Industrial Arbitration 
(Basic Wage) Amend­
ment. 

Common Law Procedure 
(Amendment). 

Industrial Arbitration 
(Amendment). 

Judges' Pensions and 
Equity (Amendment). 

Workers' Compensation 
(Amendment). 

Supreme Court and 
Circuit Courts (Amend­
ment). 

Common Law Procedure 
and Supreme Court and 
Circuit Courts (Amend­
ment). 

Extent of Repeal. 

Subsection (1) of section 2 and 
section 3. 

Subparagraph (i) of paragraph (a) of 
subsection (1) of section 13 and 
paragraph (b) of subsection (1) of 
section 13. 

Subsection (2) of section 1 and 
section 2. 

Paragraphs (b), (c), (d), (f) and (1) 
of section 3. 

Sections, 3, 4, 5, paragraphs (d), (c) 
and (h) of section 6, sections 7 and 
9, subsection (1) of section 14 and 
so much of First Schedule as 
amends Acts No. 21, 1899, No. 35, 
1900, No. 49, 1900, No. 24, 1902 
and No. 29, 1902. 

Subsection (2) of section 1 and 
section 2. 

Paragraph (a) of subsection (1) of 
section 2. 

So much or First Schedule as amends 
Act No. 21, 1899, and so much of 
Second Schedule as refers to Act 
No. 2•. 11199. · 

The whole. 

So much of First Schedule as amends 
Act No. 21, 1899, and so much of 
Second Schedule as refers to Act 
No. 21, 1899. 

Subsection (3) of section 1 and 
section 3. 

Section 9. 

Sections 2, 3, 4, paragraphs (a}, (c), 
(d) and (g) of subsection (1) of 
section 5, subsection (2) of section 
5, sections 6, 7, 12 and 15 and ·so 
much of Schedule as refers to Acts 
No. 35, 1900, No. 49, 1900, No. 24, 
1901, No. 19, 1903 and No. 42, 
1924. 

The whole. 

FIR Sf 
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F1RST SCHEDULE-continued. 

Subject. Extent of Repeal. 

5 No. 29, 1967 . . Legal Practitioners 
(Amendment). 

Paragraph (b) of sectionS and so much 
of section 9 as amends Act No. 22, 
1898, by inserting sections 65J and 
6SR. 

No. 86, 1967 
10 

Industrial Arbitnlion 
(Basic Wage) Amend· 
ment. 

So much of First Schedule as amends 
the Common Law Procedure Act, 
1899, and so much of Second 
Schedule as refers to the Common 
Law Procedure Act, 1899. 

SECOND 



s 

10 

First Column. 

Reference I 
to Act. Subject. 

55 Vic. No. 12 Partnership 
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SECOND SCHEDUlE . 

.AMENDMENT oF AcTs. 

Second Column. 

I Section, etc., I· 
to be amended. Amendment. 

Subsection On 
of section 
23. 

Section 35 
Section 38 
Section 40 

Omit "or a Judge thereof". 
Omit "by summons". 

Omit "decree"; insert "order". 
Omit "effect"; insert "affect". 
Omit "as"; insert "has". 

60 Vic. No. 23 Municipal 
Council of 

Section 38 

1 S Sydney Elec· 
tric Lighting. 

After "defendant may" insert ", ex­
cept in the Supreme Court,". 

Omit "upon demurrer or other· 
wise". 

No. 11, 1898 

20 

2S 

30 

3S 

40 

45 

Evidence Pamgrnpb (n) 
ofsubsertion 
(1 ) ohcction 
13. 

Section 14 

Subsection (1) 
of section 
20. 

Subsection (2) 
or section 
20. 

Section 20 

Subsection .(2) 
of section 
23. 

Omit "call upon him to show 
cause"; insert "order him to 
show cause before the Court at 
the then sittings or at some 
future sitting". 

Omit the section; insert tbe 
following section:-

14. On the return or Dny such 
order to show cause a$ lifotesaid 
the Court may deal with the 
case as the Supreme Court 
might and would have done upon 
an order to like effect made by 
that Court. 

Omit "in any jurisdiction". 
Omit "in such jurisdiction". 

Omit "The proper"; insert "In 
respect of any copy certified 
before the commencement of the 
Supreme Court Act, 1969, tho 
proper". 

Insert neltt after subsection (2) 
the following new subsection:-

(3) Subject to subsection two 
of this section the proper officer 
within the meanmg of this 
section is the prothonotary or 
any ~(listnlr or deputy registrar 
of soch Court. 

Omit the 5Ubseclion. 

SECOND 

Procedure. 
22 Vic. No. 
7,-s. 14. 

\ • 
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SECOND SCHEDULE--<ontinued. 

First Column. Second Column. 

Reference I Sub;..~•. I Section, etc., I 
S to Act. ~-- to be amended. Amendment. 

10 

1S 

20 

25 

30 

35 

40 

50 

------~--------~--------~------------------
No. l 1, 1898 Evidence-

-cont. cont. 
Section 24 • . 

Paragraph (b) 
of subsection 
(S) of section 
29. 

Subsection (1) 
of section 
438, 

Subsection (3) 
of section 
438. 

Section 49 

Omit the section; insert the 
following section:-

24. (1) Judicial notice shall be 
taken of the signo.ture of any 
Judge, prolbonotnry, master, 
registrar or llt:puty registrar of 
the Supreme Court which 
purports to be attached or 
appended to a judgment, decree, 
order, certificate or other judicial 
or official document. 

(2) Judicial notice shall be 
taken of the signature of any 
chief clerk of the Supnmc Court 
or chief clerk in bankrcptcy of 
that Court provided thnt il does 
not appear that the signature was 
made after the commencement of 
the Supreme Court Act, 1969, and 
provided further that the 
signature purports to be attached 
or appended to a judgment, 
decree, order, certificate or other 
judidnl or official document. 

Omit "its probate jurisdiction, or 
by the Probate Judge"; insert 
"the Probate Division". 

Omit "Rules of court of the 
Supreme Court or of the District 
Court may be made"; insert "A 
majority of the District Court 
judges may make rules of court 
of the District Court". 

Omit the subsection. 

Omit the section; insert the 
following scction:-

49. (1) A banker, or officer of 
a bank, shall not, in any legal 
proceeding to which the bank is 
not a party, be compellable-

(a) to produce any banker's 
book, the contents of which 
can be proved under this 
Part of this Act; · or 

SECOND 

Signatures or 
Judges and 
officers of 
Supreme 
Court. 
13 Vic. No. 
16, s. 3. 

Order to 
produce 
book or to 
appear. 
55 Vic. 
No.4, 
ss. 2, 7. 
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SECOND SCHEDULE--continued. 

Fjrst Column. 

Reference l 
5 to Act. Subject. 

No. 11, 1898 Evidence-
-cont. cont. 

10 

15 

20 

25 

30 

I Section, etc., I 
to be amended. 

Section 49-
cont. 

Subsection (1) 
of section 50. 

Subsection (2) 
of section 50. 

Section 52 

No. 13, 1898 Wills, Probate Section 1 
and Admini-

3 5 stration. 

40 
Section 3 

45 

so 

ss 

Second Column. 

Amendment 

.(b) to appear as a witness to 
prove the matters, trans­
actions and accounts there­
in recorded, 

unless by order made for special 
cause. 

(2) An order under sub­
section one of this section may 
be made-

(a) by the Supreme Court in 
respect of any legal pro­
ceeding in any Court ; and 

(b) by the Chairman of a Court 
of Quarter Sessions in 
respect of any legal pro­
ceeding in any Court of 
Quarter Sessions; and 

(c) by the Judge of a District 
Court in respect of any 
legal proceeding in any 
District Court-

and not otherwise. 
Omit "a Judge of". 

Omit" Judge" ; insert "the Supreme 
Court". 

Omit the section. 

Omit "Supreme Court in probate 
jurisdiction, and appointme11t of 
officers-ss. 33-43" ; insert 
"Court-ss. 33-42". 

Omit "Proctdure- :ss. 138-150"; 
insert "Caveats and Orders to 
PruJuce-ss. 144-150''. 

Omll " ISS" ; insert "152". 
In definition of "Administration'' 

omit ", and orders to the Curator 
to collect". 

In definition of "The Court" omit 
"in its probate jurisdiction, or 
the Probate Judge" ; insert "of 
New South Wales". 

Omit " "Judge" or ''Judges" 
means Judge or Judges of the 
Supreme Court of New South 
Wales" ; insert" "Judge" means 
Judge of the Court". 

In definition of "Probate Judge" 
omit "for the time being 
authorised to admiruster this Act, 

SECOND 
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SECOND SCHEDULE-continued. 

First Column. 

Reference 1 Subicct. I Section, etc., I 
to Act. • to be amended. 

No. 13, 18!i81 Wills, Probate Section 3-
-cont. and Admini- cont. 

stration-
cont. 

Section 30 

Section 31 

Subsection (1) 
of section 
32. 

Subsection (2) 
of section 
32. 

Heading to 
Division I of 
Part II. 

Section 33. 

Second Column. 

Amendment. 

or any Judge acting as such"; 
insert "appointed to such office 
by the Governor". 

Insert next after the definition of 
"Personal estate" the following 
new definitions:-

"Registrar" means Registrar "Registrar." 
in Probate appointed by or 
pursuant to the Supreme Court 
Act, 1969. 

"Rules" mean rules made or "Rules." 
in force by or under the Supreme 
Court Act, 1969. 

''Seal of the Court" means seal "Seal of the 
of the Probate Division of the Court." 
Court as provided for by the 
Rules. 

Omit "Probate Judge may direct 
shall be preserved under the 
control of the Court in such 
manner as the Probate Judge may 
direct"; insert "Court may direct 
or the rules may provide shall be 
preserved under the control of 
the Court". 

Omit "to the rules of Court"; 
insert "to the rules". 

Omit "Probate Judge"; insert 
"Court". 

Omit "rules of Court"; insert 
"rules". 

Omit "office of the Registrar of 
Probates"· insert "registry of the 
Court". ' 

Omit "sn£d office in the custody of 
the Reghtrar of Probates"; insert 
" registry". 

Omit "death the Registrar of 
Probates"; insert "death the 
Registrar". 

Omit "or a Judge". 
Omit ''Rules of Court"; insert 

"The rules". 

Omit "Supreme Court in Probate 
Jt~rfsdiction, and appointment of 
officers"; insert "Court". 

ss . 
Omit the section; insert the 

following section:-
33. The jurisdiction and Jurisdiction. 

authority, prior to the coming 54 Vic. No. 
into operation of the Probate 25, s. 4. 

SECOND 
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SECOND SCHEDULE-continued. 

Firat Column. Second Column. 

Reference I Subiect. I Section, etc., I S to Act. " to be a.mcnded. Amendment. 

JO 

15 

20 

25 

30 

35 

40 

4S 

so 

ss 

------~--------~------~~------------------
No. 13. 1898 

---<ont. 
Wills, Probate 

and Admini· 
atration­
cont. 

Section 33-
cont. 

Section 34 
Section 35 
Section 36 
Section 38 
Subsection (I) 

of &eetion 
40A. 

Subsection (3) 
of section 
40s. 

Subsection (4) 
of section 
40B. 

Subsection (S) 
of section 
40D. 

Subsection (1) 
of aection 
40c. 

Subsection (2) 
of section 
40c. 

Subsection (3) 
of section 
40c. 

Subsection (l) 
of section 
40o. 

Subsection (5) 
of section 
40o. 

Subsection (1) 
of section 
42. 

Subsection (l) 
of section 
42. 

Subsection (3) 
of section 
42. 

Act of 1890, vested in or exercised 
by the Court or by the Primary 
Judge in Equity in respect of the 
estates of deceased persons, shall 
be vested in and exercised by the 
Court. 

Omit the section. 
Omit the section. 
Omit the section. 
Omit the section. 
Omit "court" wherever occurring; 

insert "Court". 

Omit "court" wherever occurring ; 
insert "Court" . 

Omit "court" wherever occurring; 
insert "Court". 

Omit "registrar" ; insert "Regi· 
strar". 

Omit "rules of court, and tho 
Probate Judge" ; insert "the rules, 
and the Court". 

Omit "he"; insert "it". 
Omit "court" wherever occurring; 

insert "Court". 

Omit "The proceedings may be by 
suit ~r otherwise as prescribed 
by rules of court." 

Omit "court" wherever occurring; 
insert "Court". 

Omit "court"; insert "Court". 

Omit "court": insert "Court". 

Omit "by motion": 
Omit "rules of Court"; insert 

"the rules". 
Omit "rules of Court"; insert 

"the rules". 

Omit " No probate of any will not 
deposited as in section thirty-two 
hereof pro\tlded, and no admini­
stration in any case shall be 
panted unless the application"; 
ansert "Application for probate 

SECOND 
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SECOND SCHEDULE---continued. 

First Column. 

Reference I 
to Act. Subject. I 

Section, etc., I 
to be amended 

No. 13, 1898 Wills, Probate Subsection (3} 
-cont. and Admini- of section 

stration- 42-cont. 
cont. 

Section 42 

Section 43 
Section 54 
Section 60 
Section 62 
Section 65 
Section 66 

Section 67 

Section 68 

Subsection (l) 
of section 
75. 

Subsection (2) 
of section 
15. 

Second Column. 

Amendment. 

of a will not deposited as in 
section thirty-two hereof provided 
or for letters of administration 
shall". 

Insert next after subsection (3} the 
following new subsections:-

(4) The Court may by order 
direct that any partio I or total 
failure to comply with the 
requirements of subsections two 
and three of this section shall 
not bar the granting of probate 
or letiers of administration. 

(S) The Court may refuse to 
revoke a grant of probate or 
letters of administration notwith­
standing that in respect of the 
npplicll tlon for the grant there 
w:u an}' partial or total failure 
to comply with the requirements 
of subsections two and three of 
this section. 

Omit the section. 
Omit the section. 
Omit the section. 
Omit "of Court". 
Omit "of Court". 
Omit "motion"· insert "applica-

tion". ' 
Omit "on application made on 

motion in a summary way, and". 
Oll!it "motion"; insert "applica­

tion". 
Omit "grant an ord.er nisi caJiing 

upon the executor to show cause 
why probate of the said will 
should not be granted to su:::h 
executor, or in the alternative 
why administration with such will 
anne1tc:d should not be~ granted to 
the applicant"; insert "order that 
prob:uc of the said will be granted 
to such executor or order that 
administration with such will 
annexed be granted to the 
applicant or make such other 
order for the administration of 
the estate as appears just", 

Omit the subsection. 

SECOND 
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SECOND SCHEDULE-continued. 

First Column. 

Reference I 
to Act. Subject. 

No. 13, 1898 Wills, Probate 
-cont. and Admini­

stration-
cont. 

I Section, etc., I 
to be amended. 

Subsection (5) 
of section 
75A. 

Paragraph (a) 
of subsection 
(6) of section 
75A. 

Subsection (9) 
of section 
7SA. 

Subsection (1) 
of section 
78. 

Subsection (2) 
of section 
78. 

Subsection (1) 
of section 
81. 

Subsection (2) 
of section 
81. 

Subsection (I) 
of section 
83. 

Section 84 

Subsection (1) 
of section 
85. 

Subsection(lA) 
of section 
85. 

Subsection (2) 
of section 
85. 

Second Column. 

Amendment •. 

After "prescribed" insert "by the 
rules". 

After "prescribed" insert "by the 
rules". 

Omit "office of the Registrar of 
Probates"; insert "registry of 
the Court". 

Omit "by petition". 

Omit "on the hearing of such 
petition". 

Omit "Court"; insert "court". 

Omit "Court"; insert "court". 

Omit "of the Court". 

Omit the section; insert the 
following section:-

84. If the executor or adminis­
trator, after request in writing, 
neglects or refuses to-

(a) sign such acknowledgment; 
or 

(b) execute a conveyance of 
Jand devised to the devisee; 
or 

(c) pay or hnnd over to the 
person entitled any legacy 
or rrsldunry bequest, 

the Court may, on the application 
of such devisee or person, make 
such order in the matter as it 
may think fit. 

Omit "of Court". 
Omit "specially". 

Omit "of Court". 
Omit "specially". 

Omit "special". 
Omit ''motion"; insett "appli­

cation". 

SECOND 

Application 
for legacy, 
&c:. 
Ibid. s. 21. 
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SECOND SCHEDULE---continued. 

First Column. Second Column. 

Reference I 
S to Act. Subject. I Section, etc.. I 

to be amended. Amendment. 

10 

15 

20 

25 

30 

3S 

40 

45 

so 

ss 

No. 13, 1898 
-cont. 

Wills, Probate 
and Admini­
stration­
cont. 

p 67307-10 

Subsection (2) 
of se<;tion 
86. 

Subsection (3) 
of &ection 86, 

Section 87 

Subsection (1) 
or section 
92. 

Omit "or a special order of a 
Judge". 

Omit "any general or special rule 
or"; i11sert "the rules or an". 

Omit "Registrar"; insert "Court''. 

Omit the section; insert the 
following section:-

87. (1) In case any such 
executor or administrator neglects 
to file such inventory, or to file 
or Gl:: and pass such accounts as 
aforesaid, or in C<i!e I!DY such 
tru~tee neglects t o file or file 
and pass such accoun!S as afore­
said, in either case .for the spnee 
or one month o.!tt:r the explrntfon 
of the period fixc:rl , the RegiStr:tr 
sbnii cnuse such executor, admini­
strator or trustee to be notified 
of such neglect. 

· (2) In case of further 
neglect for a period of one 
month, the Court may, of its 
own motion, order such executor, 
administrator or trustee to show 
cause before the Court why, in 
the case of an executor or 
administrator, he should not be 
ordered to file such l.nventory or 
file and pass such ac:t:ounts in the 
Court forthwith or, i ll the case 
or a trustee, he should not be 
ordered to file or file and pass 
auch accounts in the Court 
forthwith. 

(3) H such executor, 
administrator or trustee does not 
within the prescribed time. or 
within such further time as is 
allowed him by the Court, file, 
pass or exhibit such inventory or 
account in manner aforesaid, he 
sha11 be liable to punishment for 
conLempt of court. 

Omit .. Suprem:: Court in its 
equitable jurisdiction in an 
administration suit"; insert 
..Cc;>Urt in proceedings for the 
administration of tho estate of a 
deceased person", 

SECOND 

If accounts 
not 
exhibited, 
adminis­
trator or 
trustee may 
be ordered to 
show cause 
before the 
Court which 
may in.Hict 
penalty. 
Ibid. e. S9. 
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SECOND SCHED~ontinued. 

First Column. Second Column. 

Reference I 
S to Act. 

10 

15 

20 

25 

30 

35 

40 

45 

so 

No. 13, 1898 
~nt. 

Subject. I Section, etc., I 
to be amended. Amendment. 

Wills, Probate 
and Admini­
stration­
cont. 

Paragraph (a) 
ofsubsection 
(1) of section 
97. 

Section 9S 

Omit "Court"; insert "court". 

Omit the section; insert the 
fo!Jowing $CCtion :--

98. (J) For the purpose of 
rt'ahrfns applications for probate 
or administration under this 
division of this Part of this Act, 
a person may be appointed, as 
provided by the rules, in any 
town beyond thirty miles from 
Sydney, where a Court of Petty 
Sessions is held, to act as district 
agent for the Registrar. 

(2) Any person holding the 
office of district registrar immedi­
ately prior to the commencement 
of the Supreme Court Act, 1969, 
shall be deemed to have been 
appointed as provided by the 
rules. 

Paragraph (c) Omit "Supreme". 
of subsection 
(1) of section 
99. 

Subsection (2) Omit "Supreme". 
of section 
99. 

Subsection (3) Omit "of Court". 
of section 
102. 

Subsection (1) Omit "any Court"; insert "any 
of section court". 
107. 

Heading to Omit "Procedure"; insert "Ca11eats 
Division 7 and Orders to Produce". 
of Part II. 

Section 138 
Section 139 
Section 140 
Section 141 
Section 142 
Section 143 
Subsection (1) 

of section 
144. 

Omit the section. 
Omit the section. 
Omit the section •. 
Omit the section. 
Omit the section. 
Omit the section. 
Omit "with the Registrar''; inaert 

"in the registry or the Court". 

SECOND 

'· 

. . , 

District 
agents. 
S6 Vic. No. 
30, s. 8. 

,· 

. .. . 
i. • 
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Supreme Court. 

SECOND SCHEDULE--<Ontinued. 

First Column. Second Column. 

Reference 1 
to Act. 

No. 13, 1898 
--cont. 

Subject. I 
Section, etc., I 

to be amended. 

Wills, Probate 
and Admini­
stration­
cont. 

Subsection (2) 
of section 
144. 

Section 145 

Section 146 • ; 

Section 147 
Section 148 

Section 149 • . 
Subsection (1) 

of section 
ISO. 

Subsection (3) 
of section 
150. 

Subsection (4) 
of section 
150. 

Section 151 .. 

Amendment. 

Omit "within the city of Sydney at 
which notices may be served on 
him"; insert "for service in 
accordance with the rules''. 

Omit the section; insert the 
following section:-

145 • . In every case where a 
caveat is lodged against an 
application the applicant may, 
subject to the giving of. such 
notice to the caveator as the 
rules may require or the Court 
may direct, proceed, in accoid­
ance with the rules or as the 
Court may direct, with the 
application. 

Omit the section ; insert the follow­
ing section:-

146. The Court, on the 
nppHcation of the caveator, may 
otder that the application for 
gtilnt or sealing, as the case may 
be, proceed and may give 
directions relating thereto. 

Omit the section. 
Omit the section; insert the 

following section:-
148. A caveat may be 

withdrawn at any time with the 
leave of the Court, subject to 
such order as to costs or otherwise 
as it may direct. 

Omit the section. 
Omit "motion, or petition, or 

otherwise, in a summary way"; 
insert "the application of any 
person". 

Omit "suit or other proceeding"; 
insert "proceedings". 

Omit "the like process of"; insert 
"punishment for". 

O!Dit "as he would have been subject 
to fn CO$c he bad been a party to a 
auit in the Court and had made 
such default". 

Omit the subsection. 

Omit "Supreme". 

SECOND 

\, 

Application 
may proceed 
on notice. 
54 Vic. No. 
25, ss. 66, 
104, 106. 
56 Vic. ·No. 
30, s. 17. 

Court may 
order 
application 
to proceed. 

..... =~ 

Caveats may 
be 
withdrawn. 
56 Vic. No. 
30,:s. 17. 
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Srlpreme Court. 

SECOND SCHEDULE-continu~d. 

Firat Column. 

Reference I Sublect. I Section, etc., ! 
5 to Act. " to be amended. 

No. 13, 18981 Wills, Probate Section 153 
-i:Ont. and Admini· Section 154 

stration- Section I 55 
cont. 

1 0 No. 22, 1898 Legal Section 3 .... 
Practitioners. 

IS 

. . 20 

25 

30 

35 

40 

45 

so 

Section 4 . . •. 

Subsection (2) 
of section 
21. 

Section 22 

Section 23 

Section 24 

Subsection (1) 
or section 
25. 

Subsection (2) 
or section 
25. 

Section 26 •• 

Section 27 
Section 28 

Second Column. 

Amendment. 

Omit the section. 
Omit the section. 
Omit the section. 

Omit "senior puisne judge of the 
Court"; insert "President of the 
Court of Appeal". 

Omit •• ''Judge" means a Judge of 
the Court". 

After "Judges" insert "of tbe 
Court." . 

Omlt "a Judge"; insert "the 
Court". 

Omil "the Judge"; insert "the 
Court" . 

Omit ·the section; insert the follow­
ing section:-

22. Upon the application or the 
party chargeable with a bill 
within such month, the bill 
shall be taxed in accordance 
with rules of the Court. 

Omit the section; insert the follow· 
ing section:-

23. Such bill and demand 
or the solicitor thereupon shall 
be taxed without any money 
being brought into Court. 

Omit "or a Judge". 
Omit "action or suit"; insert 

"action or other proceedings". 
Omit "or a Judce". 
Omit "or Judge" wherever 

Application 
for 
taxation. 

Money not 
to be 
brought into 
Court. 
11 Vic. No. 
33, s. 1. 

occurring. 
Omit "by the taxing officer": , 

insert " in accordance with rules 
.of the Court". · 

After "judgment has been" insert 
"entered or". 

Omit "or Judge". 
Omit "or a Judge". 
Omit "suit"; insert "other proceed· 

ings". 
Omit "or Judge". 
Omit the section. 
Omit the section; insert the follow· 

ing aection:-
28. (I) This 

to-
section applies Costs or 

SS ____________________________________ ~~~)_t_h_e __ c_os_t_s __ o_f_p~r~o_c~ee~d=in~p taxation. 
Ibid. s. 3 

SECOND 
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SECOND SCHEDULE-continued. 

First Column. Second Column. 

Reference I Sublect. I Section, etc., I 5 to Act. • to be amended. Amendment. 

10 

IS 

20 

25 

30 

35 

40 

45 

so 

55 

--------~--------~----------.-----------------------

No. 22, 1 898 Legal Practi · Section 28-
-cont. tioners- cont. 

cont. 

Section 29 
Subsection (2) 

ofscction 32. 
Subsection (1) 

of section 
33. 

Subsection (2) 
ofsection 33. 

Subsection (3) 
ofsection 33. 

Section 34 
Subsection (1) 

of section 3.5. 
Subsection (2) 

of section 
3.5. 

under section twenty-two 
of this Act including the 
costs of the taxation of a 
bill of a solicitor pursuant 
to that section; and 

(b) the costs of proceedings 
under section twenty-five of 
this Act, Including the 
costs of lhe tmuuioc of a 
bill of a solicitor pLrrsuant 
to that. section, except 
where the proceedings are 
brought by the solicftor nnd 
the party chargr.able does 
not attend upon the 
taxation. 
(2) Subject to subsection 

three of this section, the costs 
shall, unless the Court otherwise 
orders, be paid by the party 
chargeable with the bill. 

(3) Where the bill when 
taxed is less by a sixth part than 
the bill delivered, sent or left, the 
costs shall, unless the Court 
otherwise orders, be paid by the 
solicitor. 

Omit "or a Judge". 
Omit "or Judge to whom such 

application is made". 
Omit "a Judge may, in his" ; insert 

"the Court may, in its". 
Omit "by the taxing officer"; 

insert "in accordance with rules 
of the Court". 

Omit "Judge thinks"; insert 
"Court thinks". 

Omit "Judge"; insert "Court". 

Omit "Judge"; insert "Court". 

Omit "or a Judge". 
Omit "or a Judge". 

Omit the subsection; insert the 
following subsection:-

(2) Provided nevertheless that 
where a bill of costs has been 
taxed the taxation may be 
reviewed in accordance with 
rules of the Court. 

SECOND 

Review of 
taxation. 
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SECOND SCHEDULE-continued. 

First Colu~n. Second Column. 

Reference 
5 to Act. Subject. I Section, etc., I 

to be amended. Amendment. 

.10 

15 

20 

25 

30 

35 

40 

45 

so 

No. 22, 1898 L~gal Practi- Subsection (3) Omit the subsection. 
-cont. tionen-- of section 

cont. 35. 
Section 36 

Section 37 
Section 38 
Sumection (1) 

or acction 
39. 

Subsection (2) 
of section 
39. 

Subsection (.S) 
or section 
40K, 

Pansgraph (b) 
ofn1bsection 
(2) of sectloo 
56. 

Subsection (J) 
of section 
56. 

Section 60 •• 

Subsection (1) 
of section 
6Sc. 

Subsection (2) 
of section 
65c. 

Subsectioh (3) 
of section 
6Sc. 

Pnrnifilplt (a) 
ofsub:o«~ion 
(3) of section 
6Sc. 

Omit "or Judge" wherever 
occurring • 

Omit the section. 
Omit tbo section. 
Omit "order, decree, or rulo of"; 

insert "the". 

Omit "or a Judge". 
Omit "or Judge". 

Omit the subsection. 

Omit ~·or a Judge thereof". 

Om[t " or a Judge thereof ... 
Omit ''or such Judge". 

Omit "by ilction at law" ; insert 
"by r.roCC1:dings in the Court". . 

Omit • action all defences"; imcrt . ·;. 
"proceedings all defences". 

Om1t "Society, and in any such 
action all questions of costs 
shall be at the discretion or the .• 
Court or tho presiding Jud;e.''; ·. ; 
insert "Society.". 

Omit the subsection. 

Omit the subsection. · .... 

Omit "any such application": 
insert "an application under tbis 
Division for the appointment of" 
a receiver". 

Omit "in Court, or ir the proceed­
ings are heard in c:blunbcrs, in 
chambers,". 

Omit "to whom the application is , 
being made"; imert "who conati­
tutes the Court". 

. ·--~----~~--------~----------~---------------------------

SECOND 

.. 
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SECOND SCHEDULE-continued. 

First Column. 

Reference I 
to Act. Subjcx:t. I Scx:tion, etc,, I 

to be amended. 

No. 22, 1898 Legal Practi- Section 651 •. 
--cont. tioners-

cont. 

Section 6SR 
Section 72 

Subscx:tion (1) 
of section 
76. 

Subsection (1) 
of section 
77. 

Scx:tion 78 

Section 81 

Scx:ond Column. 

Amendment. 

Omit the section; insert the 
following section:-

65J. The receiver, the 
solicitor, any member of the firm 
of which the solicitor is or was a 
partner or the personal represen­
tative of a deceased solicitor, or 
any person who has submitted to 
the receiver a claim in respect of 
any property may apply to the 
Court for directions as to the 
manner in which the receiver 
shall exercise or perform the 
powers or duties conferred or 
imposed on him by this Division 
either genera Jly or in respect of 
any particular .matter specified in 
the application, whereupon the 
Court may make such order as to 
the Court seems fit. 

Omit the section. 
Omit "or to a judge in chambers, 

who"; insert " and the Court". 
Omit "or judge". 
Omit ", or o. judge,". 
Omit ",judge". 

Omit "rules to be made"; insert 
"rules made". 

Omit "Every such appeal shall be 
in the nature of a rehearing and 
shall be made within such 
time and in such form and shall 
be beard in such manner as shall 
be prescribed by rules of court in 
tha t behalf to be made under the 
authority of this Act." 

Application 
for 
directions. 
cf. Vic. No. 
6291, 1958. 
s. 104K. 

Omit "court or a judge"; insert 
"Court". 

Omit the scx:tion; insert the · ~· 
rouowing sectlon..:-

81. (I) RUle$ of the Court Rule3 of 
may be made under the Supreme Court. 
Court Act, 1969, for regulating 'b''d S ( ) 
the taxation of costs awarded by .... 1 

• 
8

• 8 • 
the Statutory Committee and the 
recovery of the same by excx:ution 
or otherwise; and rules so made 
may, under that Act, be amended 
or ra.cinded. 

SECOND 
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SECOND SCHEDULE-continued. 

First Column. Second Column. 

Reference I Sublect. { Section, etc., I Amendment. 
5 ___ to __ A_ct_·--7-----·-----T-to_b_e_a_m_e_n_d_e~~-------------------------

10 

15 

20 

25 

30 

35 

40 

45 

No. 22, 1898 Legal Practi· Section 81-
~nt. tioners- cont. 

cont. 

No. 18, 1899 Landlord and Section 1 
Tenant. 

Section 2A •• 

Section 2B .. 

(2) Rule' of the Court 
may, on the recommendation of 
the council, be made under the 
Supreme Court Act, 1969-

(a) for regulating the practice 
and proceedings of the 
Statutory Committee, in· 
eluding the awardiug of 
costs by such committee; 

(b) for conferring upon the 
Statutory Committee any 
further powers necessary 
or convenient for the due 
fulfilment or itJ functions; 

(c) for carrying into effect the 
provisions of l.hfs Act rela­
ting to lhe Statutory Com­
mittee anc;l its functions, 

and rules so made may, on the 
recommendation of the council, 
be amended or rescinded under 
that Act. 

{3) Subsections one and 
two of this section do not limit 
the rule-making powers conferred 
by the Supreme Court Act, 1969. 

Omit "PART I.-Facilitation of 
leases-s~. 3-6." 

Omit "by ejectment". 
Omit "15"; insert "14". 
Omit "PART V.- Distress for rent 

and rcp/e~·in-ss. 34-56." 
Omit "PART VI.-Restriction of 
. effect of waiver and licen.re by 

lusor-ss. 57-61." 
Omit the section; insert the 

rouowing section:-
2A. In tho construction or this 

Act the word "la.nd" means land, 
houses, or other corporeal heredi­
taments. 

Omit "any dwetnns·bouse"; insert 
"any land which is or which 
includes n dwelling-bouse". 

SECONP. 

Interpreta­
tion. 
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SECOND SCHEDULE-continued. 

First Column. Second Column. 

Reference I Subiect, I Section, etc., I 
5 to Act. ' to be amended, Amendment. 

10 

IS 

20 

25 

30 

35 

40 

45 

so 

ss· 

--------~--------~----------+-----------------------
No. 18, 1899 Landlord and Section 

-COilt , Tenant- cont. 
cont. 

2B- Omit "the dwelling-house" 
wherever occurring; insert "the 
land". 

Omh ''such dwelling-house"; insert 
"such land". 

Omit "premises"; insert "land". 
Insert next after section 2B the 

following new scction:-
2c. (1) No proceedings in the Restrictions 

Supreme Court for possession, upon 
or action of ejectment in a District recovery of 
Court or proceedings under possession. 
section seventeen of this Act, for 
recovery of any land or part of 
any land from the tenant or any 
person claiming under him who 
is actually occupying such land 
or part shall be commenced by 
the landlord if the land is or 
includes a dwelling-house and-

(a) where the term or interest 
of such tenant or person 
bas not expired or been 
determined, if-

(i) suc:b tenant or person 
is liable to the payment 
of rent; and 

(ii) such rent does not 
exceed twenty-five 
dollars and twenty 
cents per week, or an 
equivalent sum cal­
culated in respect of 
any other period; or 

(b) where the term or interest 
of such tenant or person 
has expired or been de­
termined, if-

(i) such tenant or person 
was immediately before 
the expiration or de­
termination of such 
term or interest liable 
to the payment or rent; 
and 

(ii) such rent did not im­
mediately before such 
expiration or determin­
ation exceed twenty 
five dollars and twenty 

~ECONP 
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SECOND SCHEDULE-continued. 

First Column. Second Column. 

Reference I 
S to Act. Subject. I Section, etc., I 

to be amended. Amendment. 

10 

lS 

20 

25 

30 

35 

40 

45 

so 

No. 18, 1899 Landlord and Section 
~ont. Tenant- cont. 

cont. 

Heading 
Part II. 

Part II 

Section 7 

2a- cents per week, or an 
equivalent sum cal­
culated in respect of 
any other period. 

(2) In any case where by 
reason only of the provisions of . 
subsection one of this section a 
landlord is precluded from com­
mencing any action or pro­
ceedings, referred to in that 
subsection, he may take proceed- · 
ings under Part IV of this Act 
for the recovery of possession of 
the land concerned and the 
provisions of that Part shall 
where applicable apply, mutatis 
mutandis, to any such proceed­
ings. 

Omit the heading "PART I.­
Fodlitation of /ea:rf!s." 

to Omit ''by ejectment". 

Insert next before section 7 the 
following new section:-

6;.. In the construction of this 
part of t his Act the term 
"tenancy" includes 11 lease, the 
term "landlord" includes a lessor 
and the term "tenant., includes a 
lessee. 

De!lnitlon of 
''lc:nancy", 
"Jnnd!ord" 
and 
"tenant". 

Omit the section; insert the . _ 
following section:-

7. Every tenant to whom any Tenants to 
originating process in proceedings give notice 
in the Supreme Court for recovery to landlord 
of land is delivered, or to whose . of pro~ 
knowledge any such originating ceedings for 
process comes, shall forthwith possession. 
give notice thereof to his land-
lord, or his bailiff or receiver, 17 Vic. No. 
under penalty of forfeiting the 21 , a. 160. 
value of three years' improved or 
rack rent of the land demised or 
held in possession of such tenant 
to the person of whom be holds 
to be recovered by proceedings . · 
in the Supreme Court. 

SECOND 
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SECOND SCHEDULE-continued. 

First Column. 

Reference I 
to Act. Subject. I Section, etc., I 

to be nmended. 

No. 18, 1899 Landlord and Section 8 

Second Column. 

Amendment. 

· - -cont. Tenant-
Omit · the section; insert the 

following section:-
cont. 

10 

20 

25 

30 

35 

40 

. 45 

ss 

8. (1) In all cases between Proceedings 
landlord and tenant whenever one for 
half-year's rent is in arrear and possession 
the landlord to whom the snme when rent 
is due is entitled to re-co.tcr for half-year in 
the non-payment thereof, such arrears. 
J~ndlord may, without a ny form~l 17 y· N 
demnnrl or re-entry, corrunence tc. 0 · 
proc~edings in the Supreme CoUTt 21• s. 161• 
for possession of the I:md de· 
mised, and service in accordance 
with the rules of tile Supreme 
Court of the originating process 
shall stand in the place and 
stead of a demand and re-entry. 

(2) If half a year's rent was Landlord 
due before the originating process to recover 
was served and the landlord had judgment. 
power to re-enter, the landlord 
may recover judgment and 
execution in the same manner as 
if the rent in arrear had been 
legally demanded and a re-entry 
made. 

(3) If the tenant, or his Relief 
assignee or other person claiming against 
or deriving under the tenancy, forfeiture 
suffers judgment to be entered m to be applied 
such proceedings and execullan for within 
to be executed thereon, without' six months. 
paying the rent and arrears 
together with full costs, and 
without proceeding for relief 
against forfeiture within si~ 
months after such execution 
executed, such tenant, assignee, 
and all other persons claiming 
and dcri\"iog under the said 
tenancy shall be barred and 
foreclosed from :111 relief or · 
remedy in law or equity, and the 
said lllndlord shall from thence-
forth hold the said demised 
land discharged from such 
tenancy. 

(4) Notlling herein con­
tained shall extend to bar the 

· right of any mortgagee of such 
tenancy, or any part thereof, who 

SECOND 

Rights or 
mortgagee 
not in 
possession 
unprejudiced 
for six 
months after 
judgment. 
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SECOND SCHEDULE-continued. 

First Column. Second Column. 

Reference 
S to Act. Subject. I Section, etc., 

to bo amended. Amendment: 

10 

15 

20 

25 

.30 

35 

40 

45 

so 

ss 

No. 18, 1899 Landlord and Section 8-
-cont. Tenant- cont. 

cont. 

Section 9 

is not in possession, provided 
that, within six months after 
such judgment obtained and 
execution executed, he pays all 
rent in arrcztr- nnd tdl costs and 
damages 5USU[ned by such land­
IQrd, and performs aU the coven­
ants and ngreement which on the 
part and behalf or the first 
tenant are and ought to be 
performed. 

Omit the section; insert the fol1ow­
ing section:-

9. (l) If proceedings for relief In proceed­
against forfeiture arc taken within ings for 
the time mentioned in subsection relief against 
(3) of section 8 of this Act the forfeiture 
Court may, on the application payment 
of the landlord in such pro· anto Court 
ceedings, order the applicant for of rent, 
such relief to pay into Court such arrears and 
sum of money in respect of rent costs may be 
and arrears of rent and the costs ordered. 
of the proceedings for possession 17 v· N 
as it thinks fit and by the same IC. 

0
• 

or other order it may order that 21• s. 162· 
such money, if paid into Court, 
shall be paid out to the landlord 
on such terms, if any, as to security 
or otherwise as it thinks fit. 

(2) If the applicant for Proceedings 
relief against forfeiture has been· may be 
ordered to pay money into Court dismissed 
but fails to do so within the If payment 
time ordered or within such not made. 
extended time as may be allowed, 
the Court may direct entry of 
judgment against the applicant. 

(3) If such proceedings for 
relief against forfeiture are taken 
within the time aforesaid and 
after execution is executed, the 
landlord shall be accountable 
only for so much as he shaU 
really and bona fide, without 
fraud, deceit, or wilful neglect, 
make or the demised land from 
the time of his entering into the 
actual possession thereof, and if · 
what is so made by the landlord 
be Jess than the rent reserved on 

S.ECONP 
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SECOND SCHEDULE-<o11tinued. 

First Column. Second Column. 

Reference I Subl~t. I Section, etc., I S to Act. • to be amended. Amendment. 

------~--------~--------~-------------------
No. 18, 1899 Landlord and S~tion 9-

10 

15 

20 

25 

30 

35 

40 

4S 

50 

ss . 

--..<otlt. Tenant- cotrt. 
cont. 

Section 10 • . 

Section 1 t 
Section 12 

the said tenancy, then the said 
tenant or his assignee, before he 
is restored to his possession, 
shall pay to such landlord the 
difference between the money so 
made by him and the reserved 
rent for the time such landlord 
held the said land. 

Ornit the section; insert the follow· 
ing section:-

10. Where a landlord has Before 
commenced such proceedings for judgment 
possession the Court may, on the Court may 
application of the tenant or his stay pro­
assignee and upon payment by ceedings for 
such tenant or assignee of rent possession 
and arrears thereof and costs, on payment 
stay permanently, at any time of all rent 
before judgment for possession and costs. 
has been entered, such proceed-
ings. 

Omit the section. 
Omit the section; insert the follow­

iug scction:-
12. (l) Where, in proceedings RecQvery of 

in the Supreme Court by a mesne 
landlord, a claim for mesne profits in 
profits is joined with a claim for proceedings 
possession of land, and the for 
entitlement of the landlord to possession. 
pos.session of the whole or of any 
p3rt of the land is established, the 
lnndlord, notwithstanding that 
be has not recovered possession 
of the whole of or that part of the 
land, may 

(a) unless the proceedings arc 
tried with a jury, have 
judgment for mesne profit! 
up to the time of delivery 
of possession of the land 
for which he obtains judg­
ment for possession; and 

(b) if the proceedings are tried 
with a jury, have judgment 
for mesne profits up to the 
time of the verdict of the 
jury. 
(2) A judgment for posses· 

sion and for mesne profits under 
this section shall not bar any 

SECOND 
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SECOND SCHEDULE-continued. 

First Column. Second Column. 

Reference I Subiect. I Section, etc., I 5 to Act. ~ to be amended. 
------~--------~--------~------------------

Amendment. 

10 

15 

20 

25 

30 

35 

40 

45 

so 

No. 18, 1899 Landlord and Section 12-
--cont. Tenant- cont. 

COlli. 

Section 13 
Section 14 

Section 15 
Section 16 

Subsection (1) 
of section 
17. 

Subsection (2) 
of section 
17. 

Subsection (3) 
of section 
17. 

Subsection (1) 
of section 
18. 

Subsection (3) 
of section 
18. 

Subsection (4) 
of section 
18. 

Subsection (5) 
of section 
18. 

Subsection (6) 
of section 
18. 

Subsection (1) 
of section 
19. 

such landlord from bringing 
proceedings for mesne profits 
which ·shall accrue from the 
time up to which mesne profits 
are included in the judgment 
down to the day of delivery pf 
possession of the land for which 
Judgment for possession is 
obtained. 

Omit the section. 
Of!!it "of action or remedy"; 

msert " to take proceedings or 
other remedy". 

Omit the section. 
Omit "premlJes"; insert "land". 
Omit .. property"; insert "land". 
Omit "premists"; insert "land". 

Omit "possessi·on of the premises" 
wherever oc:currlna; insert 
"possession of Lbe l:md". 

Omit "a dweUing-bause is situated 
on the premist:s mentioned in the 
plaint"; insert "the land 
mentioned in the plaint is or 
includes a dwelling-house". 

Omit "premises"; insert "land". 

Omit "corporeal hereditaments''; 
insert "land". 

Omit "premises" wherever occur­
ring; insert "land". 

Omit "premises" wherever occur­
ring; insert "land". 

Omit "premises"; insert "land". 

Omit "premises"; insert "land". 

Omit "premises are or include"; 
insert "land is or includes". 

Omit "premises"; insert "land••. 

SECOND 
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Supreme Court. 

SECOND SCHEDULE-continued. 

First Column. 

Reference I 
to Act. Subject. 

No. 18, l899 Landlord and 
-cont. Tenant-

cont. 

I Section, etc., I 
to be amended. 

Subsection (2) 
of section 
19. 

Subsection (1) 
of section 
20. 

Subsection (2) 
of section 
20. 

Subsection (1) 
of section 
21. 

Subsection (2) 
or section 
21. 

Paragraph (a) 
of section 
22. 

Paragraph (d) 
of section 
22A. 

Section 24 

Subsection (1) 
of section 
26. 

Subsection (2) 
of section 
27. 

Subsection (3) 
of section 
21. 

Second Column. 

Amendment. 

Omit "premises"; insert "land". 

Omit "premises"; wherever occur­
ring; insert "land". 

Omit "premises"; insert "land". 

After " he may" insert ", except 
.in the Supreme Court,''. 

After "If" insert "an;r such action is 
brought in a Distnct Court and''. 

Omit the paragraph. 

Omit "upon the land"; insert 
" which is or which is part of the 
land". 

Omit "a dwelling-house is situated 
on"'. 

After "tbe adjudication relates" 
insert "is or mcludes a dwelling­
house". 

Omit "an action of ejectment or 
other appropriate action against 
him for recovery of"; insert 
"procc:cdJngs against him for". 

After "Supreme Court or" insert 
"an action of ejectment or other 
appropriate action against him 
for recovery of the said land in". 

After "in which any such" insert 
"proceedings for possession of 
the land in question or". 

Omit ", or any Judge of such 
Court,". 

Omit ''rule or". 
Omit 4'or Judge". 
After "prosecuting such" insert 

"proceedings for possession of 
such land, or". 

After "Court in which such'' insert 
"~roceedings or". 

Om.Jt ", or any Judge thereof,''. 
Mter "in case no such" insert 

"proceedings or". 

SEOJND 
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SECOND SCHEDl.JLE-..:..con:inued. 

First Column. 

Reference I 
S to Act. Subject. I Section, etc., I 

to be amended. 

No. 18, 1899 Landlord and Subsection (3) 
-cont. Tenant- of section 

cont. 21~otlt. 

10 

IS 

20 

25 

30 

35 

40 

4S 

SO No. 24, 1899 Stage car­
riages. 

ss 

Subsection (4) 
of section 
27. 

Section 29 

Subsection (2) 
of section 
31. 

Sobsmion (3) 
ofS«tion 31. 

Subsection (4) 
of section 
~1. 

PART V 

ScheduleD 
Schedule F 
Schedule G 
ScheduleR 
Schedule I 
Schedule K 
Schedule L 
Subsection (1) 

of section 
14. 

Second Column. 

Amendment. 

After "entertain any such" insert 
"proceedings or". 

Omit " or any Judge of any such 
Court,". 

Omit "a rule or"; insert "an". 
Omit "or Judge". 
Omit "rule or". 
Omit "on the case"; insert "for 

damages". 
Omit the subsection; insert the 

following subsection :-
(2) An appeal from any deter­

mination, order, adjudication or 
warrant made or issued under the 
provisions of this Part of this 
Act shall lie to the Supreme 
Court and shall be made and 
determined in the same manner as 
an appeal from the conviction or 
order of justices in the exercise 
of their summary jurisdiction. 

Omit the subsection. 

Omit the subsection; insert the 
following subsection:-

(4) At any stage of such an 
appeal the Supreme Court. may, 
e1ther as a term of grantmg a 
stay of proceedings or otherwise, 
from time to time extend for 
such period as it thinks fit the 
period named in illl.Y WIUTant for 
the execution thereof (whether 
the warrant bas expired or not). 

Omit the .Part. 
Omit the heading "PART VI.­

Restrictlorr of effect of walv" 
and license by lessor.". 

Omit the schedule. 
Omit the schedule. · 
Omit the schedule. 
Omit the schedule. 
Omit the schedule. 
Omit the schedule. 
Omit the schedule. 
Omit "or suit". 
After "defendant may" insert 

", except in the Supreme Court,". 
Omit "evidence, and"; insert 

.. evidence; and in any such 
action the defendant may plead". 

SECOND 

Appeal to 
Supreme 
Court. 



• 

161 

Supreme Court. 

SECOND SCHEDULE-continued. 

First Column. Second Column. 

Reference I Subicct. I Section, etc., I 5 to Act. ' to be amended. Amendment. 

10 

15 

20 

25 

30 

35 

40 

45 

so 

ss 

------~--------~--------r--------------------
No. 24, 1899 Stage car-

-cont. riages-cont. 

No. 16, 1900 Sheriff 

p 67307-11 

Subsection (2) 
of section 
14. 

Subsection (1) 
of section 7. 

Section 8 

Section 9 

Section 10 .. 

Omit "If the defendant obtains a 
verdict in such action, or if the 
plaintiff is nonsuitcd, or after the 
defendant has appeared, dis­
continues his action, or if upon 
dcmurr~;r judgment is given 
against the plaintiff"; insert "In 
any such action in a District 
Court, if the defendant obtains a 
verdict in the action, or "if the 
plaintiff is non-suited, or dis­
continues his action after the 
defendant has duly filed notice of 
intention to defend the action or 
notice of special defence to the 
action". 

Omit "Judges of the". 

Omit ", Circuit Courts,". 
Next after section 8 insert the 

following new section:-
8A. The sheriff or any of his Sheriff may 

officers may serve any judgment, effect 
order, pleading. affidavit, notice service. 
or other documl!nt in any 
proceedings in the Supreme 
Court. 

Omit the section; insert the follow­
ing scction:-

9, The scale of fees to be Fees. 
chargeable in the sheriff's office c;f. 50 Vic. 
in rt".spcct of all matters pending 
at any time in the Supreme No. 31. 
Court may be fixed by rules of 
the Supreme Court made under 
the Supreme Court Act, 1969. 

Omit the section; insert the follow­
ing section:-

10. In all c:ases where, not- Direction 
withstanding the direction of any of process 
process of the Supremo Court to to person 
the sheriff, the said Court is by other than 
clause thirteen of the Charter of the 
Justice required to direct by sheriff. 
what person and in what manner . 
such process shall be executed, d'. 7 V•c. No. 
the process may if the said 13, s. 2. 
Court sees fit, be directed to 
such person instead of to the 
sheriff. 

SECOND 
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SECOND SCHEDULE-continued. 

s 

10 

15 

20 

25 

30 

First Column. 

Reference I 
to Act. Subject. 

No. 16, 1900 Sheriff-cont. 
-cont. 

No. 20, 1900 Oaths 
35 

40 

45 

.so 

55 

I Section, etc., I 
to be amended. 

Section 11 

Section 12 

Paragraph (a) 
of subsec­
tion (1) of 
section 26. 

Section 27 

Second Column. 

Amendment. 

Omit "In any such case the fees"~ 
insert "In any case where tbe 
Supreme Court-

(a) pursuant to clause twelve 
of the Charter of Justice, 
nominates and appoints 
some person other than the 
sheriff as the person to 
whom the process of the 
said Court shall .bc directed; 
or 

(b) pursuant to clause thirteen 
of the Charter of Justice, 
notwithstanding the direc­
tion of any process of 
the said Court to the 
sheriff, directs by what 
person' and in what manner 
such process shall be 
executed; or 

(c) pursuant to section ten of 
this Act directs process to 
a person other than the 
sheriff-

the fees". 
Omit "In any such case"; insert 

"In any of the cases mentioned 
In section eleven of this Act". 

Omit "for the said State" ; insert 
"for · the said State or 
commissioner of the Supreme 
Court for taking affidavits". 

Insert next after subsection (2) 
the following new subsection:-

(3) Unless the Chief Justice 
otherwise directs, every certificate 
issued under the Legal 
Practitioners Act, '1898, as 
amended by subsequent Acts, 
which is current at the commence­
ment of the Supreme Court Act, 
1969, or which is thereafter 
issued, of entitlement to practise 
as a solicitor of the Supreme 
Court, shall, after the commence­
ment of the Supreme Court Act, 
1969, have the same force and 
effect as a commission under 
subsection one of this section 
authorising the holder of the 

SECOND 
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SECOND SCHEDULE-continued. 

First Column. 

Reference I 
to Act. Subject. I Section etc., I 

to be amended. 

No. 20, 1900 Oaths-cont. Section 21-
---cont. cont. 

Section 28 

No. 2S, 1900 Re<ll Property Section 15 

Section 27 .• 

Second Column. 

Amendment. 

certificate, during the currency 
of the certificate, to take and 
receive affidavits conceminJ: any 
matter within the jurisdk:tion of 
any Court, and the holtkr of 
the certificate, during the 
currency of it, shall be a 
commissioner of the Court to 
take and receive affidavits as 
aforesaid. 

Omit "person authorised to act · 
under any such commission" ; 
insert .. commiruoner of the 
Court to take and receive 
affidavits". 

Omit the section; insert the 
following section:-

15. The Supreme Court may, 
on the application of any person 
seeking to bring land under this 
Act, order any specified person 
who has in his possession or 
under his control nny deeds, 
instruments, or evidences of title 
relating to or affecting the hod, 
to produce the same at the ollice 
of the Regh lNT-Gcnerol, on a 
day to be ruuncd in such order, 
there to be left for the perusal of 
the examiners, upon such tcmru 
and subject to such c·ondltfoiM ns 
to costs or otherwise as to the 
Court may seem fit. 

Omit the section; insert the 
following section:-

Supreme 
Court mny 
order 
production 
of deeds for 
purposes of 
application. 
41 Vic. No. 
18, s. s. 

Stated 
case. 

45 . 

27. (1) Where a caveat against 
an application to bring land 
under the provisions of this Act 
bas been lodGi'd by a caveator 
claiming sucl1 llUld or a portion 
thereof or an interest therein 
adversely to the applicant, the 
applicant may state a case for the 
opinion and direction of the 
Supreme Court upon the matter, 
and the caveator may under the 
last preceding section apply for 
an ilijunction until the further 
order of the Court, and the 
Court may direct the caveator to 

41 Vic. No·. 
18, s. 4. 

so 

ss 
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SECOND SCHEDULE-continued. 

First Column. 

Reference I 
5 to Act. Subject. I Section, etc., I 

to be amendt:d. 
1 

No. 25, 1900 Real Property Section 21-

10 

IS 

20 

2S 

30 

35 

40 

45 

so 

•SS 

-cont. -cont. cont. 

Section 28 
Subsection (3) 

of .section 
29. 

Subsection (1) 
or section 
40. 

Subsection (3) 
of section 
40. 

Section 44 

Subsection (2) 
of section 
.52. 

Subsection (6) 
or section 
.56. 

Section 60 •• 

Second Column. 

·Amendment. 

lodge with the Court, on or before 
a certain dny, a case on his own 
behal!, !itilting whether he claims 
in his own ris ht or under another 
person, together with such other 
particulars (if any) as the Court 
thinks fit to order. 

(2) The Court shall de­
termine any facts in contest and 
may add to or al~r the stated 
case in accordance with any such 
determination. 

(3) The Coun shall decide 
the stated case or, if the stated 
case has been added to or altered 
in accordance with subsection 
two of this section, the stated case 
as added to or altered, and the 
decision of the Court finally upon 
the matter shall be conclusive on 
the parties and on the Registrar­
General. 

Omit "writ or". 
Omit "a Judge of". 

Omit "of law and equity". 

Omit "of law or equity". 

Omit "suit"; insert "proceedings". 
Omit "of law or equity". 
Omit "a decree"; insert "judg· 

ment". 
Omit "of Equity". 

Omit "decree"; imert "judgment". 

Omit "an action of ejectment"; 
insert "proceedinss in the 
Supreme Court for possession, or 
an action of ejectment in a 
District Court of competent 
jurisdiction,". 

Omit "such action"; insert "such 
proceedings or action". 

SECOND 
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Supreme Court. 

SECOND SCHEDULE-continued. 

First Column. 

Reference I 
to Act. Subject. 

No. ~. 1900 Real Property 
-conJ. --cont. 

I 
Section. etc., 1

1 

to be amended. 

Subsection (3) 
of section 
63. 

Subsection (4) 
of section 
69. 

Section 84 . . 

Second Column. 

Amendment. 

Omit "rule, order, or judgment"; 
insert "judgment or order". 

Omit "of law or equity", 

Omit the section; insert the 
following section :-

84. (I} Upon the transfer of Barring of 
any land, estate or interest under survivorship 
the provisions of this Act to two among 
or more persons as joint pro· trustees. 
prietors, to be held by them as 26 Vic. No. 
trustees, the tr11.1Uferor Q'IIIY lnscrt 9 s 67 
in the mernD~ndUm of trarufCT ' • • 
or other instrument tbc words 
"no survivorship", and the 
Registrar-General shall in such 
case include such words in the 
memorial of such instrument to 
be entered by him in the register-
book as hereinbefore directed, 
and shall also enter the said 
words upon any certificate of 
titJo issued to such joint 
proprietors pursuant to such 
memorandum of transfer. 

(2) Any two or more per­
sons registered as joint pro­
prietors of any land, estate, or 
mterest under the provisions of 
this Act held by them as trustees, 
may by writing under their hand 
authorise the Registrar-General 
to enter the words "no survivor­
ship" upon the grant, certificate 
or title, or other instrument 
evidencing their title to such 
estate or interest, and also upon 
the duplicate of such instrument 
in the register-book or filed in 
his office, and after such entry bas 
been made and signed by tho 
Resistrar-General in either such 
case as aforesaid, it shall not be 
lawful for any less number or 
joint proprietors than the number 
then registered to transfer or 
otherwise deal with the said 

SECOND 
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SECOND SCHEDULE-continued. 

First Column. Second Column. 

Reference I 
S to Act. Subject. I Section, etc., I 

to be amended. Amendment. 

10 

15 

20 

25 

30 

35 

40 

45 

so 

No. 25, 1900 Real Property Section 84-
-(;ont. -(;Ont. cont. 

Subsection (1) 
of section 
BS. 

Subsection (1) 
of section 
86. 

Subsection (1) 
of section 
87. 

Subsection (2) 
of section 
87. 

Subsection (1) 
of section 
97. 

Subsection (2) 
of section 
97. 

Subsection (3) 
of section 
97. 

Section 98 

Subsection (1) 
of section 
lOS. 

land, estate, or interest without 
obtaining the sanction of the 
Supreme Court. 

Omit "or Judge" wherever occur­
ring. 

Omit "or to make"; insert "or 
make". · 

Omit "or a Judge thereof". 

Omit "any action of ejectment in 
his own name for recovering the 
possession"; insert "in his own 
name proceedings in the Supreme 
Court for possession, or an action 
of ejectment in a District Court, 
for recovery". 

Omit "such action"; insert "such 
proceedings or action". 

Omit "action or proceeding"; insert 
"proceedings or action". 

Omit "under provisions"; inaert 
"under the provisions''. 

Omit the subsection: insert the 
following subsection:-

(2) Such applicant or regis­
tered proprietor or any person 
claiming under any memorandum 
of transfer or other instrument 
registerable under this Act and 
signed by such registered 
proprietor or otherwise according 
to law may apply to the Supreme 
Court for an order that the 
caveat be removed. 

Omit the subsection; insert the 
following subsection:-

(3) The Court, on such appli­
cation made to it, may make such 
order in the premises as to it 
may seem fit. 

Omit "in an action at law"; insert 
"in proceedings in any Court of 
competent jurisdiction". 

Omit "direction, decree, or order" 
wherever occurring; imert 
"direction, judgment, or order". 

SECOND 
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SECOND SCHEDULE-continued. 

First Column. Second Column. 

Reference I S b' t I Sec:Uon, etc., I 5 to Act. u ~ec • to be nmendcd. Amendment. 

-------+--------~------~--------------------
No. 25, 1900 Real Property 

-co11f. -cofll. 

10 

15 

20 

25 

30 

35 

40 

45 

so 

55 ' 

Subsection (2) 
of section 
115. 

Section 121 .. 

Section 122 • . 

Omit "of Justice". 

Omit the section; insert the 
following section:-

121. (I) lf upon the applica­
tion of any proprietor to have 
Iond brought under the provisions 
of this Act, or to have any 
de:~ling or transmission registered 

. or recorded, or to have any 
certificate of 1illi!, registration, 
ab~tract, forceclosun:, order, or 
other instrument issued, or to 
have any act or duty done or 
performed which, by this Act, is 
prescribed to be done or 
performed by the Registrar­
General, the Registrar-General 
refuses so to do, or if such 
proprietor is dissatisfied with the 
direction upon his application 
given by the Registrar-General·as 
hereinbefore provided, such 
proprietor may require the 
Registrar-General to set forth in 
writing under his hand the 
grounds of his refusal or the 
grounds upon which such 
direction was given, and such 
proprietor may, if he think fit, 
apply to th~ Supreme Court for 
rehef under this section. 

(2) The Supreme Court 
shall, if any question of fact be 
involved, decide such fact, and 
shall make such order in the 
premise~ as in its judgment the 
circumstances of the ~ may 
reqqire, and the · Regisunr~ 
General shall obey such o~der. 

Omit the section; inst.rt the 
following section:-

122. (1) If any objection to 
the title of land sought to ·be 
brought under the provisions of 
this Act is made by the Registrar­
General, which the applicant 
deems not well founded, he may 
state a case for the decision of 
the Supreme Court. 

SECOND 

Supreme 
Court may 
gmnt relief 
against 
reforu or 
direction by 
Registrar· 
General. 
Ibid. s. 107. 

Stated 
case when 
applicant 
dissatisfied 
with 
objection of 
Registrar­
General. 
41 Vic. No. 
No.18, •· 
10. 
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SECOND SCHEDULE-continued. 

First Column. Second Column. 

Reference I Sublect. I Section, etc., I 5 to Act. ~ to be amended. Amendment. 

10 

15 

20 

25 

30 

35 

40 

45 

so 

~s 

--------~---------.----------.-----------------------
No. 25, 1900 Real Property Section 122-

-cont. -cont. cont. 

Section 123 . • 

Section 123A 

Section 124 .. 

Subsection (1) 
of section 
125. 

Subsection (2) 
of section 
125. 

Subsection (3) 
of section 
125. 

Subsection (4) 
of section 
125. 

Subsection (6) 
of section 
12$. 

(2) Such decision shall be 
binding upon the Registrar­
General, but shall not affect 
the claim of any person against 
the assurance fund under this 
Act, or the right of the applicant 
to proceed under the last 
precedln& section of this Act. 

(3) To every such case 
there sh::tU be nnn~cd such 
observations as t.bc Registrar­
General may think proper to 
make. 

Omit "Court of Appeal"; insert 
''Supreme Court''. 

Omit "said Court"; insert ''Court". 
Omit "su!Dmons or" wherever 

occurring. 
Omit "Court of Appeal"; insert 

"Supreme Court". 
Omit "action of ejectment or other 

action"; insert "proceedings in 
the Supreme Court for pos­
session, or action of ejectment in 
in a District Court, or other 
proceedings or action". 

Omit "an action is"; insert "any 
proceedings in the Supreme Court 
for posselosion, or an action of 
ejectment in a District Court, or 
other proceedings or action for 
the recovery of land are". 

Omit the subsection; insert the 
foUowing subsection:-

(1) Jf the title of the plaintiff 
is admitted or proved, the value 
of the improvements shall be 
assessed, and the value which the 
land would have possessed if the 
improvemenh hod not been ma4e 
shall be separntely auessed. 

Omit "a7tion"; ln!ert "proceedinp 
or act1on". 

Omit "verdict"; insert "assess­
ment". 

Omit "suit" ; insert "the proceed· 
ings or action". 

Omit "action"; insert "proceed· 
ings or action". 

SECOND 
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SECOND SCHEDULE-continued. 

First Column. 

Reference I 
S to Act. Subject. 

No. 2S, 1900 Real Property 
-cont. -cont. 

10 

lS 

20 

25 

30 

35 

40 

45 

so 

I Section, etc., I 
to be amended. 

Subseclion (7) 
of section 
12S. 

Subsection (1) 
of section 
126. 

Subsection (l) 
of section 
127. 

Subsection (1) 
of section 
129. 

Subsection (1) 
of section 
132. 

Subsection (2) 
of section 
132. 

Section 134 

Section 13S 

Section 136 •. 

Second Column. 

Amendment. 

Omit "action"; insert "proceed­
ings or action'". 

Omit "an action at law"; insert 
"in any Court of competent 
jurisdiction an action". 

Omit "an action of ejectment or 
other action"; insert "proceed­
ings in the Supreme Court for 
possession, or an action of 
ejectment in a District Court, or 
other proceedings or action". 

Omit "such action"; insert "such 
proceedings or action". 

Omit "or Judge before whom"; 
insert "by which''. 

Omit "or a Judge thereof" . 

Omit "signed"; insert "entered or 
signed". 

Omit "an adverse suit"; insert 
"adverse proceedings". 

Omit "action, suit, or proceeding"; 
insert "action or other pro­
ceedings". 

Omit ''action of ejectment"; insert 
"proceedings in the Supreme 
Court for possession or action of 
ejectment in a District Court or 
other proceedings or action for 
the recovery of land". 

Omit the section; insert the follow­
ing scction:-

136. (1) ln case it appears to Proceedings 
the satisfaction of the Registrar- for delivery 
General that- · up of 

(a) any certificate of title or instrument 
·other instrument has been of title for 
issued in error or contains cancellation 
any misdescription of land or correc-
or of boundaries; or tion. 

(b) ahny bentry or endorsement 26 v1·c No 
as een made in error on · · 

any grant, certificate of 9, S. 126. 
title, or other instrument; 
or 
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SECOND SCHEDU~ontinued. 

First Column. 

Reference I 
to Act. Subject. I Section, etc., 

to be amended. 

No. 2S, 1900 Real Property Section 136-
--cont. -cont. cont. 

Section 137 .. 

Second Column. 

Amendment. 

(c) any such grant, certificate, 
instrument, entry, or 
endorsement has been 
fraudulently or wrongfully 
obtained; or 

(d) any such grant, certificate 
or instrument is fraudulent· 
ly or wrongfully retained­

he may, if he thinks fit, by 
notice in writins to the person to 
whom that grant, certificate or 
instrument has been so issued or 
by whom it has been so obtained 
or is retained, require such 
person to deliver up the grant, 
certificate or instrument for the 
purpose of it being cancelled or 
corrected as the case may require. 

(2) If such person-
(a) ca nnot be found for the 

giving to him of such 
notice of requirement; or 

(b) having been given such 
notice does not comply 
with the requiremO'Ilt­

tlle Registrar-General may, if be 
thinks fit, commence proce«fjngs 
in the Supreme Court for an 
order that such person deli \'Or up 
to the Registrar-General such 
grant, certificate, or instrument 
to be cancelled or corrected as 
aforesaid. 

Omit the section; insert the follow­
ing section:-

137. (1) In any proceedings 
under section one hundred and 
thirty-six of this Act the Court 
may, if it thinks fit, order the 
personal attendance before it of 
the person against whom the 
proceedings have been brought 
and may, if it thinks fit, examine 
him upoo. oath. 

(2) In any such proceed· 
ings the Court, whether or not 
it bas ordered the personal 
attendance before it of such 
person and whether or not it bas 
examined him, may, if it thinks 
fit, order such person to deliver 

SEOOND 

... 

Powers of 
Court. 
Ibid. ss. 
126, 127. 
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SECOND SCHBDlJI..E--.continued. 

First Column. Second Column. 

s Reference 
to Act. I Subject. I Section, etc., I 

to be amended. Amendment. 

No. 25, 1900 Real Property Section 137- up to the Registrar-General, 
--cont. --cont. cont. within such time as the Court 

may fix. $tl~h grant, certificate of 
title or othu instrument to be 

10 cancelled or oorrected as afore-
said. 

·(3) H the grant, certificate If instrument 
or title or other instrument is not not delivered 
deli\'cred up to the Registrar- up Registrar-

15 General within the time fixed by General may 
such order, the Registrar-General issue fresh 
shall, if the circumstances of the instrument. 
case require it, issue to the 
proprietor of the said land such 

20 certificate of title or other 
instrument as is herein provided 
to be issued in the case of any 
grant or certificate of title being 
lost, mislaid, or destroyed, and 

25 shall enter in the register-book 
notice of the issuing of the said 
certificate of title or other 
instrument nnd the circumstances 
under which the same was issued 

30 and such other particulars as be 
may consider necessary. 

Section 138 Omit "or Judge". 
Section 140 Omit the section. 

No. 34, 1900 Witnesses Section 4 Omit the section. 
35 Examination. Section 5 Omit the section. 

Section 6 Omit the section; insert the follow-
ing section:-

6. (1) In any criminal proceed- Examina-
lng, if any witness is out of the tions on 

40 j urisdiction of the Court or commission, 
above two hundred miles from etc., in 
tho intended place of trial or is criminal 
from age or infirmity unable to proceedings. 
attend the trial or if the testimony 4 Vic. No. 

4~ of any witness is in danger . of 22, s . 14. being lost by reason of his age 
or infirmity or by reason of his 
being about to depart out of the 
jurisdiction or to some place 

so beyond the said distance of two 
hundred miles, the Court or a 
]udge may, on the application or 
with the consent of the Attorney 

. . -- ~ ... '-· ·-.· . SECOND 

~~ 
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SECOND SCHEDULE-continued. 

First Column. 

Reference I 
to Act. Subject. 

No. 34, 1900 Witnesses 
-cont. Examination 

--cont. 

No. 40, 1900 Crimes 

I Section, etc., l 
to be amended. 

Section 6-
cont, 

Section 7 
Section 8 
Section 10 
Section 12 

Section 277 

Section 340 . . 
Subsection (1) 

of section 
3S8. 

Form No.1 in 
the Third 
Schedule. 

Form No. 2 in 
the Third 
Schedule. 

Form No.3 in 
the · Third 
Schedule. 

Second Column. 

Amendment. 

General or the Crown Prosecutor 
as well as the prisoner, but not 
otherwise, direct-

(a) that any such witness within 
the jurisdiction of the Court 
be examined on oath, either 
viva voce or upon interrc)~ 
gatories or otherwise, 
before a specified officer of 
the Court or other specified 
person; or 

(b) that a commission do issue 
for the examination of 
such witness on oath, either 
viva voce or upon interro~ 
gatories or otherwise, at 
any place in or out of the 
jurisdiction. 
(2) The Court or Judge 

may, at the same time or 
subsequently, give aU such 
directions touching the time, 
place, and manner or such 
examination, as wcU within the 
jurisdiction as without, and all 
other matters ll!ld circumstances 
connected with such examination 
as appear reasonable and just. 

Omit the section. 
Omit the section. 
Omit the section. 
Omit the section. 

Omit "the Master in El:(uity"; 
insert "a master in any D1vision 
or the Supreme Coutt". 

Omit "suit"; insert "action". 
Omit "thinks" ; insert "think'•. 
Omit "Judges of the Supreme 

Court, any one of whom"; 
insert "Supreme Court which". 

Omit "their Honors the Judges or•. 

Omit "the judges of". 
After "required" insert "by this 

Court". 
Omit "order of"; iosert "order 

made by". 
Omit " their Honors tho Judges of". 

SECOND 
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SECOND SCHEDULE-continued. 

First Column. Second Column. 

Reference I Subiect. I Section, etc., I 5 to Act. " to be amended. Amendment. 

10 

15 

20 

25 

30 

35 

40 

45 

so 

------~--------~--------r--------------------
No. 40, 1900 Crimes-cont. 
~ont. 

No. 5, 1901.. Police Offences 

Form No.4 in 
the Third 
Schedule. 

Subsection (1) 
of section 
457. 

Section 469 .. 
Subsection (1) 

of section 
475. 

Subsection (4) 
of section 
415. 

Subsection (1) 
of section 
563. 

Sut>scction (3) 
of section 
563. 

Subsection (3) 
of section 
114. 

Subsection (5) 
of section 
114. 

Omit "order or•; insert "order 
made by". 

Omit " the judges of". 
After "required" insert "by this 

Court". 
After "Prothonotary" insert " or 

such other officer of the Supreme 
Court as may be designated by 
the rules of that Court". 

Omit "to be kept at his offlec". 
Omit "at law". 
Omit the section. 
Omit "a judge of". 
Omit "his own"; insert "its own". 

Omit "Judge directing the inquiry"; 
insert "Supreme Court, if the 
inquiry was directed by the 
Supreme Court." . 

Omit "such Judg11" ; insert "the 
Supreme Court. if the inquiry 
was directed by the Supreme 
Court,". 

After "such action" insert "other 
than an action in the Supreme 
Court". 

Omit "If a verdict passes for the 
defendant, or the plaintiff be· 
comes nonsuit, or discontinues 
his action after issue joined, or if 
upon demurrer, or otherwise. 
judgment is given against the 
plaintiff"; insert "In any such 
action in a District Court, if 
judgment is given against the 
plaintiff, or the plaintiff is non­
suited, or discontinues his nctlon 
nfter the defendant has duly fllc:d 
n Ollct! of intention to defend the 
action or notice of special defence 
to the action". 

After "action" insert "other than an 
action in the Supreme Court". 

Omit "if a verdict is given for the 
defendant, or the plaintiff be· 
c:omes non-suited or discontinues 
after issue joined, or if upon 
demurrer or otherwise judgment 

SECOND 
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SECOND SCHEDULE-continued. 

s 

First Column. 

Reference I 
to Act. Subject. I Section, etc., I 

to be amended. 

No. S, 1901- Police Offences Subsection (5) 
cont. -cont. of section 

114-cont. 

10 

l S No. 8, 1901 . . Judgment 
~ditors' 
R emedies. 

20 

25 

30 

35 

40 

45 

so 

ss. 

Section 1 

PARTll 
Section 4 

Section 10 •. 

Subsection (2) 
of section 
13. 

Section 14 

Subsection (1) 
of section 
17. 

Section 19 
Section 20 
Section 21 
Section 22 
Section 23 

Second Column. 

Amendment. 

is given against the plaintiff''; 
insert "in a District Court if a 
verdict or judgment is given for 
the defendant, or the plaintiff 
becomes nonsuited or discon­
tinues after the defendant has 
duly filed notice of intention to 
defend the action or notice of 
special defence to the action". 

Omit "PART ll-Suprt:me Court ·. 
Rules, Decrees, and Orders-s. 3." 

Omit "ss.19-26"; insert "ss. 23-25". 
Omit the Part. 
Omit "fieri facias"; insert "fieri 

facias (howsoever described 
whether as a writ for levy of 
property or otherwise)"'. 

Omit "to whom any writ of fieri 
facias issued out of the Supreme 
Court is directed"; insert "or 
other officer having the execution 
of any writ of execution against 
property issued out of the 
Supreme Court". 

Omit "fieri facias"; insert 
"execution against property". 

Omit "Jud~es of the Supreme Court 
from time to time direct"; 
insert "rules made by or under 
the Supreme Court Act, 1969, 
provide". 

Omit "When a writ against the 
lands or goods of a party to any 
suit issues out of the Supreme 
Court, and a warrant or writ of 
execution against the lands or 
goods of the same party"; 
insert "Where a writ of execution 
against the lands or goods of 
any person issues out of the 
Supreme Court and a wanant or 
wnt of execution against the 
lands or goods of the &arne 
person". 

Omit the section. 
Omit the section. 
Omit the section. 
Omit the section. 
Omit "sheriff,". 

SECOND 
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SECOND SCHEDULE-continued. 

First Column. 

Reference I 
to Act. · Subject. 

No. 8,1901- Judgment 
cont. Creditors' 

Remedies­
cont. 

No. 9, 1901 Anatomy 

No. 28, 1901 Hawkers ·and 
Pedlers. 

Section, etc., I 
to be amended. 

Subsection (1) 
of section 
24. 

Subsection (1) 
or section 
25. 

Subsection (2) 
of section 
25. 

Subsection (3) 
of section 
2S. 

Section 26 
Subsection (1) 

of section 
27. 

Section 31 

Section 32 •. 

Subsection (1) 
of section 
20. 

Subsection (2) 
of section 
20. 

Section 26 .. 

Second Column. 

Amendment. 

Omit "sheriff" wherever occurring; 
in~ "bailiff". · 

Omit "sheriff"; insert "bailiff". 
Omit "the Supreme Court or". 
Omit "Judge in Blnkruptcy"; 

insert "Supreme. Court". 
Omit "said Judge" ; insert 

"Supreme Court". 
Omit "said Judge" ; • · insert 

"Supreme Court". 

Omit "sheriff"; insert "bailiff'', 

Omit the section. 
Omit "any person against whom 

any judgment has been entered 
up in the Sup~me Court or in"; 
insert "a judgment debtor under 
a judgment of the Supreme Court 
or". 

Omit "a Judge of the Supreme 
Court or" ; insert "the Supreme 
Court or a Judge of". 

Omit "he thinks" · insert "the 
Supreme Court o~ the Judge of 
the District Court, as the case 
may be, thinks". 

Omit "a Judge of the Supreme 
Court or"; insert "the Supreme 
Court or a Judge of". 

Omit "Any such Judge" ; insert 
"The Supreme Court or a Judge 
of the District Court, as the case 
may be,". 

Omlt "he thinks"; insert "the 
Supremo Court or the Judge of 
the District Court, as the case 
may be, thinks". 

Omit "or suit". 

Omit "or suit"; insert "other 
than an action in the Supreme 
Court". 

After "action the defendant" insert 
'',except in the Supreme Court,''. 

Omit "there is a verdict for the 
dcfend4nt, or the .plaintiff is 
uo05uited or discontmucs such 
action llfter issue joined, or if 

SECOND 
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SECOND SCHEDULE- continued. 

First Column. 

Reference I Subject. I Section, etc., I 
to Act. to be amended. 

No. 28, 1901 Hawkers and Section 26-
--cont. Pedlers- cont. 

cont. 

No. 33, 1901 Inclosed Lands Section 9 
Protection. 

Second Column. 

Amendment. 

upon demurrer or otherwise 
judc.l"'lent is given against the 
)'lllllntlfT"; insert "any such 
action is in a District Court and 
judgment is given against the 
plaintiff or tbe plaintiff is non­
suited or discontinues such action 
after the defendant has duly 
fllcd notice of intention to defend 
the action or notice of special 
defence to the action". 

After "any such action" insert 
"other than an action in the 
Supreme Court". 

20 No. 27, 1902 Justices Section 1 Omit "PART V.-PROCEEDINOS lN 
THE NATURE OF AP!'EAL FROM 
THB DEClSIONS OP JUSTICES­
IS, 101- 133."; insert "PART V. 
-APPEAL AND R£vn:w-

25 

30 

35 

40 

45 

so 

55 

Section 26 

Section 44 

Section 61 

Section 79 
Heading to 

PART V. 

PART V 

DMSlON I.-Stated case to 
Supreme Court-ss. 101-111. 

DrvTStoN 2.-Restraint of 
proceedings by the Supreme 
Court-ss. 112-115. 

DIVISION 3.-Habeas corpus 
and proceedings in the 
Supreme Court for setting 

· aside conviction or order-ss. 
118- 121. 

DIVISION 4.-Appealto Quarter 
Sessions-ss. 122-131A. 

DIVISION 5.-Absconding 
Appe/lants- s. 131B. 

DMsloN 6.-General- ss. 132-
133. 

Omit "duces tecum"; insert "for 
production". 

Omit ", or, in vacation, of a Judge 
thereof". 

Omit " duces tecum"; insert "for 
production". 

Omit "in an action at law". 
Omit the heading; insert the 

following beading:-
APPBAL AND REVIEW. 

Omit "1. Appeal to Supreme 
Court by way of special case." 
next before sect1on 101; insert 
the following new heading:-

DMSioN I.-Stated case to 
Supreme Court. 

SECOND 
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SECOND SCIIDDULE-continued. 

First Column. Second Column. 

Reference I Subject. I Section, etc., I Amendment. s to Act. to be amended. 

No. 27, 1902 1ustic~s-cont. Section 104 .. Omit the section; insert the follow-
-cont. ing section:-

104, Where the Justice or Supreme 
Justic~s refuses or refuse to state Court may 

10 a case, the Supreme Court may, direct case to 
on application by the appellant, be stated. 
order the Justice or Justices to Ibid. s. 4. 
state the case subject to the 
appellant entering into the 

15 · recognizance mentioned in 
s~l'>~ection one of section one 
hundred and two of this Act. 

Paragraph (a) 
of section 

After "Prothonotary of the Supreme 
Court" insert "or such other 

20 lOS. officer of the Supreme Court as 
may be designated by those 
rules", 

Section 107 Omit the section; insert the follow-
ing section:-

25 107. The practice and proceed- Practice 
ings in reference to the stating of grescribed 
cases as herein provided shall be y rules 
as prescribed by rules of the of Supreme 
Supreme Court made under the Court. 

30 Supreme Court Act, 1969. Ibid. s. 10. 
Section 107A Omit the section. 
Subsection (I) Omit "or by the Court of Appeal 

.. of section on appeal thereto". 
108. 

' 35 Section 1 09 , . Omit the section; insert the follow· 
ing section:-

109. No order shall be required Order for 
for the removal of any conviction, removal not 
order or other determination in requisite. 

40 relation to which a case is stated Ibid. s. 9. under this Act in order to obtain 
the judgment or determination of 

Subsection (2) 
the Supreme Court on such case. 

Omit "a writ"; insert "an order". · 
4S of section 

111. 
PARTV Omit "2. Prohibition!' next before 

section ll2; insert the following 
new heading:-

so DIVISION 2.-Restraint of 
proceedings by the Supreme 
Court. 

SECOND 
p 67307-12 
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SECOND SCHEDULE-continued. 

First Column. 

Reference I 
to Act. Subject. I Section, etc., I 

to be atnendcd. 

No. 27, 1902 Justices-cont. Section 112 .. 
--cont. 

Second Column. 

Amendment. 

Omit the section; insert the follow­
ing section:-

112. (1) Any person 11~cvcd 
by any summary convic:tton or 
order of any Justice or Justices 
may commence proceedlnss in 
the Supreme Court for relief in 
accordance with this section. 

(2) Proceedings for relief 
under this section in respect of 
any conviction or order shall be 
commenced within such period 
after the date of. the conviction 
or order as may be prescribed 
by rules of the Supreme Court. 

(3) For the purposes of 
subsection two of this section the 
date of any conviction or order 
shall be the date of final 
adjudication as announced 
whether orally or in writing. 

(4) A person aggrieved by 
any com•lctron or order may 
commence !Jrocecdings under this 
section whether or not the 
conviction or order has been 
drawn up in form. 

(5) Where, in proceed­
ings under this section, it 11ppcars 
to tl1c Supreme Court after 
inquiry and consideration of the 
evidence addu~d before the 
Justice or Justices that the 
conviction or order cannot be 
supported, the Supreme Court 
may, subject to section one 
hundred and fifteen of this Act-

(a) by order restrain the Justice 
or Justices and the 
prosecutor or person inter­
ested in maintaining the 
conviction or order from 
proceeding or further 
proceeding, as the case may 
be, upon or in respect of 
such conviction or order; 
and 

(b) make such fur ther order as 
the nature of the case 
requires. 

SECOND 

Restraint of 
proceedings. 
17 Vic. No. 
39, ss. 3, 4, 5. 
9; 
14 Vic. No. 
43, s. 12. 
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SECOND SCHEDULE-continued. 

First Column. Second Column. 

Reference I Sublect. Section etc., I 
5 to Act. • to be amended. Amendment. 

10 

15 

20 

25 

30 

35 

40 

4S 

so 

ss 

---------r--------~----------+-----------------------
No. 27, 1902 Justices-cont. Section 112-

--cont.. cont. 

Section 113 
Section 114 
Section 115 

(6) This section does not 
affect any other power of the 
Supreme Court to prohibit or 
restrain any person from 
proceeding or further proceeding 
upon or in respect of any 
conviction or order of any 
Justice or Justices. 

(7) A reference in any 
Act to proceedings under this 
Act for prohibition shall be 
construed as a reference to 
proceedings under this section. 

Omit the section. 
Omit the section. 
Omit the section; insert the follow­

ing section:-
115. (1) In proceedings under 

section one hundred and twelve 
of this Act, if any mistake 
or error made by the Justice or 
Justices appears to be amendable, 
the Supreme Court shall allow the 
conviction or order to be 
forthwith amended accordingly, 
and from and after such 
amendment the conviction or 
order may be enforced or dealt 
with in . all respects as if the 
aame had so stood orieinally. 

(2) The power of amend­
ment referred to in subsection 
one of this section shall or may 
be exercised in every case whcre-

(a) the facts or evidence 
appeari,ng by tl1e depo­
stttons lD substance support 
the adjudication of the 
Justice or Justices, and such 
adjudication does not ex­
tend beyond the charge or 
complaint; 

(b) such facts or evidence 
would have justified or 
justify any necessary 
allegation or finding 
omitted in such adjudi­
cation or in the formal 
conviction or order, or any 
warrant issued in pursuance 
of such adjudication. 

SECOND 

Power of 
amendment. 
14 Vic. No. 
43, •. 13. 
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SECOND SCHEDULE-continued. 

First Column. 

Reference I 
S to Act. Subject. I Section, etc.. j 

to be amended. 
1 

10 

No. 21, 1902 Justices-cont. Section 115-
-cont. cont. 

Section lJ 6 .. 
Section 117 . . 

1 S Section 117A 

PART V 

20 

25 Section 118 .. 

30 

35 

40 

45 

so 

Second Column. 

Amendment. 

(3) Where a conviction is 
had in respect of some excess 
which may consistently with the 
merits or the case be corrected, 
the conviction shall be amended 
accordingly, and shall stand 
good for the remainder. 

Omit the section. 
Omit the section. 
Omit the section. 

Omit "3. Special provisions regard­
inc appeals by way of writ of 
habeas corpus or of certiorari." 
neJtt before section 118; insert 
the following new heading:-

DJVISION 3.-Habcas corpus 
and procecdincs in tl1e Su· 
preme Court for setting aside 
convictioTJ or order. 

Omit the section; insert the 
following section:-

118. (1) Where-
(a) in proceedings in the 

Supreme Court an order is 
sought for the setting aside 
of a conviction or order of 
a Justice or Justices: or 

(b) in proceedings in the 
Supreme Court for a writ 
of habeas corpus an order 
is sought for the discharge 
from custody of a person 
in custody under a warrant 
of commitment pursuant to 
a conviction or order of a 
Justice or Justices-

the Supreme Court shall not 
make the order on the ground of 
any defect or error in the 
conviction or order or in the 
warrant (if any) until the Justice 
or Justices or any one of them 
or the prosecutor or party 
interested in supporting the 
conviction or order or warrant 
(ifany)-

(c) has or have had notice of 
the intention to apply for 
the order; and 

SECOND 

Notice to 
Justice, &:c. 
14 Vic. No. 
43, GS. 9, 10, 
Jl; 
J7Vic. No. 
39, 5. 7. 
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SECOND SCHEDULE-continued. 

First Column. Second Column. 

Reference I 
S to Act. Subject. I Section, etc., I 

to be amended. Amendment. 

10 

IS 

20 

25 

30 

3S 

40 

45 

5S 

No. 27, 1902 Justices-cont. Section 118-
-eont. cont. 

Subsection (1) 
of section 
ll9. 

Section 120 

Section l 21 

PART V 

Subsection {2) 
or •ection 
J31A. 

PART V 

(d) has or have been required 
to transmit, or has or have 
had the opportunity of 
transmitting or causing to 
be transmitted to the Court 
the conviction or order and 

· · the information (if any) and 
depositions intended to be 
relied on in support of the 
conviction or order or 
certified copies thereof. 

(2) Subject to the rules of 
the Supreme Court, the notice 
mentioned in para·graph (c) of 
subsection one of this section 
may be given at any stage of the 
proceedings in the Supreme 
Court. 

(3) Where copies of the 
conviction or order and of the 
depositions are produced to the 
Court, the Court may dispense 
with the notice. 

(4) This section does not 
apply to an order of the Supreme 
Court under Division One or 
Division Two of this Part. 

Omit "or Judge" wherever 
occurring. 

Omit "or Judge" wherever occur­
ring. 

Omit "or Judge" wherever occur­
ring. 

Omit "4. Appeal to Quarter 
Sessions." next before section 
121 ; insert the following new 
heading:-

DtVISION 4.-Appeal to Quarter 
Sessions. 

Omit the subsection. 

Omit "4A. Provision applicable to 
appeals to Supreme Court by 
way of .special ca:Je and to Quarter 

·Sessions." next before section 
13ls; insert the following new 
heading:-

DMSION 5.-Absconding Ap­
peUants. 

SEOOND 
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SECOND SCHEDl.IT..E--continued. 

First Column. Second Column. 

Reference I Subject. I Section, etc., I Amendment. s to Act. to be amended. 

No. 27, 1902 Justices-cont. PART V Omit "S. General pr(Tllisions appll-
-cont. cable to all proceedings by way 

of appeal. 
(a) A.s to amendment." next 

10 before section 132; insert the 
following new heading:-

DIYl'»ON 6.-Generaf. 
Section 132 Omit "or before a Judge thereof". 

Omit ''or 1udge" wherever occur-
15 ring. 

PART V Omit "(b) As to want of lnfor-
mat/on or of distribution of 
penalty." next before section 133. 

Section 134 Omit the section; insert the 
20 following section:-

134. (1) The Supreme Court Direction to 
may, on application by any Justice to 
person, by order direct a Justice act. 
to do any act relating to the 

25 duties of his office. 
(2) No action or pro-

ceeding shall be commenced or 
prosecuted against such Justice 
for having obeyed such order and 

30 done the act thereby required. 
Section 13S .. Omit the section; insert the 

following section:-
135. (1) Every action brought Action for 

against a Justice for an act done act done t' 
35 by him in the execution of his within 

duty as a Justice with respect to jurisdiction. 
a matter. within his jurisd.iction 11 & l2 Vic 
as a Just1ce shall be an actton as c 44 1 1 · 
for a tort. • ' • · 

40 
lie 

(2) An action shall not 
against n Ja!tice for any 

such act referred to in subsection 
one of this section unless the act 
was done maliciously and without 

45 reasonable and probable cause. 
Subsection (1) Omit "in the same form and". 

of section 
136. 

Subsection (2) Omit "the declaration"; insert 
50 of section "such an action". 

136. After "allege" insert ••or prove''. 
Paragraph (c) Omit the paragraph. 

of section 
137 • 

.... 
SECOND 

.. 
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SECOND SCHEDULE-continued. 

s 

10 

15 

20 

25 

30 

35 

40 

45 

First Column. 

Reference I 
to Act. Subject. I Section, etc., I 

to be amended. 

No. 27, 1902 Justices-cont. Section 138 . . 
-cont. 

Section 140 •• 

Subsection (3) 
of section 
141. 

SO Section 142 .. 

Subsection (1) 
of section 

55 M~ 

Second Column. 

Amendment. 

Omit the section; insert the follow­
ing section:-

138. (1) Where an action is When 
brought against a Justice in prohibited 
respect of any matter in respect action 
of which it is by this Act enacted brought, 
that no action shall be brought, proceedinp 
the Court in which such action may be ~et 
is brought may, upon the nside. 
application of the defendant, set 11 & 12 Vic. 
aside the proceedings in such c. 44, s. 7. 
action, with or without costs. 

(2) Where proceedings in Action may 
the Supreme Court have been be stayed if 
commeneed under section one proceedings 
hundred and twelve of this Act under s. 112 
in respect of any conviction or are pending. 
order of any Justice or Ju5ticcs 14 Vi 43 
and, before or alter tbe IC. c. • 
commencement of those pr~d- s . .14· 
ings, an action is brouaht !n any 
Court apinlt that Justice or 
those Justices or any of them, as 
the case mny be, in respect of any 
proceedings taken under, or 
matter arising out of, that 
conviction or order, the Supreme 
Court may by order stay 
proceedings in the action pending 
determination of the proceedings 
under section one hundred and 
twelve of this Act. 

(3) Subsection two of this 
section does not restrict the 
exercise by any Court of any 
other power of thnt Court to 
stay any action brought in that 
Court. 

Omit "or in the Circuit Court 
nearest to which · the act 
complained of was committed,". 

Omit "any Judge of". 

After "is brought may" insert 
", unless the action is brought 
in the Supreme Court,". 

After "action" insert ", other than 
an action in the Supreme Court,". 

SECOND 
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SEroND SCHEDULE-continued. 

10 

15 

First Column. 

Reference I 
to Act. Subject. 

No. 27, 1902 Justices-cont. 
-cont. 

I Section etc., I 
to be amended. 

Paragraph (b) 
of subsection 
(1) or section 
l4S. 

Subsection (2) 
of section 
14S. 

Section 146 ..• 
Paragraph (a) 

of subsection 
(1) ofsection 
34lx; . 

20 No. 29, 1902 Arbitration - Seetion 3 

25 

30 

3S 

40 

45 

50 

ss 

Section 4 
Section 6 

Section 7 
Section 8 
Section 9 

Section 10 

Section 11 
Subsection (1) 

of section 
12. 

Second Column. 

Amendment. 

Omit "declaration or". 

After "action" insert ", other than 
an action in the Supreme Court,". 

Omit "writ or". 
Omit "by cnrirting from the same 

section the definition of "Judge" 
and by inst tting in lieu thereof"; 
insert "by illRI'Ling in the same 
section after the definition of 
•

4eourt•" .... . 
Omit "or a Judge thereof". 
Omit ""Judge" means a Judge or 

the Supreme Court.". 
Omit "or a Judge". 
Omit "Court" wherever occurring; 

insert "court". 
Omit "after appearance, and". 
Omit "proceedings, apply"; insert 

"proceedings, other than 
appearing in the proceedings, 
apply". 

Omit ''or a Judge". 
Omit "or a Judge" . 
Omit "or a Judge". 
Omit "svccial case"; insert "case 

stated'. 
Omit the section; insert the follow­

ing section:-
10. (1) The Court may, on the 

application of any party to a 
submission, order the issue of a 
subpoena for testimony, or a 
subpoena for production or a 
subpoena for both testimony and 
production. 

(2) Every · person upon 
·whom any such subpoena is 
served shall be entitled to like 
payment to meet his expenses of 
carrying out the requirements of 
the subpoena as upon a trial or 
proceedings in the Court. 

Omit "or a Judge". 
Omit ''or a Judge". 

SECOND 

Court may 
issue sub-­
poenas. 
SS Vic. No. 
32, s. 7. 
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SECOND SCHEDULE-continued. 

First Column. 

Reference I 
S to Act. Subject. 

No. 29, 1902 Arbitration-
--cont. cont. 

10 

15 

20 

25 

30 

35 

40 

45 

so 

·I Section, etc., I 
to be amended. 

Secood Column. 

Amendment. 

Section 14 ... Omit the section; insert the follow­
ing section:-

14. (1) Subject to subsection 
two of this section, an award on 
a submis3ion may, by leave of 
the Court, be enforced in the 
same manner as a judgment or 
order of the Court to the same 
effect. 

Section 15 

Subsection (1) 
of section 
16. 

Subsection (2) 
of section 
16. 

Subsection (3) 
of section 
16. 

Section 17 

Section 18 
Section 19 

Section 20 

Section 21 

(2) Non-compliance with 
any award on a submission as to 
payment of any money, costs or 
expenses shall not be contempt 
of court. 

Omit "or a Judge" wherever 
occurring. 

Omit "before a jury or conducted 
by the Court through its other 
ordinary officers"; insert "by the 
Court". 

Omit "whole cause or matter"; 
insert "proceedings". 

Omit "or a Judge". 
Omit "or Judge". 

Omit "or a Judge". 
Omit "jury"; insert "jury given in 

proceedings triable with a jury". 
Omit "or a Judge" wherever 

occurring. 

Omit "or a Judge" wherever 
occurring. 

Omit the section. 
Omit "or a Judge". 
Omit "in the form of a special"; 

insert "a". 
Omit the section; insen the 

following section:-
20. Rules of Court may be 

made under the Supreme Court 
Act, 1969, for carrying the 
purposes of this Act into effect. 

Omit ", or a Judge thereof,". 
Omit "or issue a commission". 
Omit "such Court or Judge": 

insert "the Court". 
Omit "or commission" wherever 

occurring. 
Omit "or issued". 
Omit "or commissiom issued". 

SECOND 

Enforcing 
award. 
SS Vic. No. 
32, s. 11; 
37 Vic. No. 
11, s. 6. 

Rules of 
Court. 
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SECOND SCHEDULE-continued. 

First Column. 

Reference Subject. 5 to Act. 

No. 29, 1902 Arbitration-
--cont. cont. 

10 

IS 

No. 66, 1902 Pawnbrokers 

20 No. 74, 1902 Vagrancy 

25 
No. 95, 1902 Public Roads 

30 

35 

40 

45 No. 49, 1906 Mining 

so 

. 
ss 

I Section, etc., I 
to be amended. 

Section 21-
cont. 

Section 22 
Section 23 

Section 46 

Subsection (2) 
of section 
15. 

Subsection (3) 
of si!Ctioo 15. 

Subsection (13) 
o( section 
26. 

Subscction(14) 
or section 
26. 

Subsection(l6) 
of section 
26. 

Paragraph (b) 
of sub­
section (16) 
or section 
26. 

Paragraphs (c) 
and (d) of 
subscctio.n 
(16) of 
section 26. 

Subsection (1) 
o( section 
167. 

Second Column. 

Amendment. 

Omit "cause in the said Court in 
its common law jurisdiction" ; 
insert "proceedings in the Court". 

Omit the section. 
Omit "or commission" wherever 

occurring. 
Omit "or issued". 
Omit "or a Judge". 
Omit "a cause"; insert "proceed­

ings". 
Omit "such cause"; insert "the 

proceedings". 
After "sued" insert "in any court 

other than the Supreme Court". 
After "may" insert ", except in 

the Supreme Court,". 
Omit "issue, and"; insert "issue 

and". 
After "action" insert "other than 

an actic.n in the Supreme· Court". 
Omit "or suit" . 

Omit "or -suit": insert "other than 
an action in the Supreme Court". 

After "H" insert ", in any such 
action in a District Court,". 

Omit "has appeared"; insert "has 
duly filed notice of intention to 
defend the action or notice of 
special defence to the action". 

Omit these paragraphs; insert the 
following new paragraph:-

(c) has judgment given against 
him. 

Omit " Court: 
Provided that the party ao 

appealing shall, within such time 
and in such manner as may be 
prescribed by the rules, give 
notice of such appeal to the other 
party, or his attorney, and also 
give security (to be approved of 
by the registrar of the said mining 
appeal court) for costs of the 
appeal and the amount of tl;lo 
judgment, or in lieu of giving 

SECOND 
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SECOND SCHEDULE-continued. 

First Column. Second Column. 

5 to Act. Subject. to be amended. Amendment. Reference I I Section, etc., I 
--------~--------~----------7-----------------------

10 

No. 49, 1906 Mining-cont. Subsection (1) 
-cont. of section 

167.-conl. 

Subsection (2) 
of section 

15 167. 

20 Subsection (3) 
of section 
167. 

Subsection (1) 
of section 

25 168. 
Section 169 .. 

30 Section 171 •. 

35 

40 Section 172 .. 

45 

so 

ss 

Section 174 •• 

Subsection (2) 
of I section 
176. 

such security, deposit in the hands 
of such registrar the amount of 
the judgment, together with sixty 
dollars in addition to such 
amount, to answer the costs of 
the appeal if such appeal be 
dismissed."; insert "Court.". 

Omit ''Such orders shall be final, 
and such appeal shall be in such 
manner and form, and subject to 
such regulations in all respects as 
the judges of the Supreme Court 
may by general rules in that 
behalf prescribe." 

Omit the subsection. 

Omit "prescribed time"; insert 
"time prescribed by rules of the 
Supreme Court". 

Omit "and the sum of forty dollars, 
or such less sum as the warden 
may order, to abide the costs of 
the appeal,". 

Omit the section; insert the follow­
ing scction:-

171. Where the warden refuses Supreme 
to state a case, the Supreme Court may 
Court may, on application by direct case 
the appellant, order the warden to be stated. 
to state the case subject to the lb 'd 104 
appeUant lodging the fees and 1 

• s. · 
giving the security mentioned in 
section 169 of this Act. 

After ••court" insert "or such 
other officer of the Supreme 
Court as may be designated 
by rules ofthe Supreme Court". 

Omit the section; insert the follow­
ing section:-

174. The practice and proceed- Rules of 
ings in reference to the stating practice. 
of cases as herein provided 
shall be as prescribed by rules 
of the Supreme Court made 
under the Supreme Court Act, 
1969. 

Omll " writ"; insert ••order". 

SECOND 
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SECOND SCHEDULE--continued. 

First Column. Second Column. 

Reference I Subiect. 
S to Act. • I Section, etc., I 

to be amended. Amendment. 

10 

15 

No. 49, 1906 Mining-cont. Subsection (2) Omit ", or any judge thereof,". 
-<ont. of section 

181. 
PART IX . . Omit "No certiorari:' next before 

section 1 83 ; insert the following 
heading:- "No removal Into 
Supreme Court". 

Section 183 Omit the section; insert the 
following section:-

183. No proceedings under 
this Act shall be removed or 
removable into the Supreme 
Court. 

No. 9, 1909 Fire Brigades Section 47 . • 
20 

Omit "plea"; insert "defence to 
the action". 

Omit "amends, and may give this 
Act and the special matter in 
evidence." ; insert "amends.". 

No. 23, 1912 District Courts Section 1 
25 

30 
Section 3 

35 
Section 41 

40 

45 

so 

ss. 

Omit "PART IV.-OTHER 
)URISDICilONS~ 

D IVISION 1.-Jssues equity, pro­
bale, and matrimonial.-ss. 
132-IJS. 

DIVISION 2.-Procedure in 
matrim(lnfal matters.-ss. 
136-138." 

Omit "proceeding."; insert "pro­
ceeding, including proceedings 
taken pursuant to Part IliA of 
thl.s Act.". 

Omll tile JC:Ction; insert the follow­
fn g- Mellon:-

41. (1) Subject to any Act, 
the jurisdiction of the District 
Courts shall extend to-

(a) any action founded on 
contract or tort ; 

(b) any action, founded on 
breach of statutory duty, 
for recovery of damages; 

(c) any action for the recovery 
of any penalty, expenses, 
contribution or other 
money recoverable by 
virtue of any Act; and 

(d) any other personal action 
at law-

in which the property sought to 
be recovered does not exceed six 
thousand dollars in value or in 

No removal 
into 
Supreme 
Court. 
Ibid. s. 122. 

Ordinary 
jurisdiction 
of the 
Courts. 
24&2SGco. 
5, c. S3, ss. 
40, 41; 
Act No. 6320 
(Vic.), s. 37. 
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SECOND SCHEDULE-continued. 

First Column. 

Reference I 
to Act. Subject. 

1 

Section, etc., I 
to be amended. 

Second Column. 

Amendment. 

No. 23, 1912 District Courts Section 41- which the· amount claimed, 
whether on balance of account or 
aner admitted set-off or 
otherwise, does not exceed six 
thousand dollars. 10 

15 

21.) 

25 

30 

35 

40 

45 

50 

SS· 

-cont. -<Ont. cont. 

Subsection (2) 
of section 
44. 

Subsection (3)
1 of section 

44. 

Subsection (4) 
of section 
44. 

Subsection ( l) 
of section 
47. 

Subsection (2) 
of section 
47. 

(2) In subsection one of 24 &. 25 Geo. 
this section "penalty" does not S, c. 53, a. 
include a fine to which any 41. 
person is liable on conviction 
upon indictment or on summary 
conviction. 

Omit tho subsectToo; insert the 
foll owing $\lbSI:ction:-

(2) Whern difficult questions of Removal of 
law or fact are likely to arise in action to 
such action, the Supreme Court, Supreme 
may, on the application of the Court. 
defendant or his landlord, order Ibid. 
that the action be tried in the 
Supreme Court as proceedings 
for possession of land and may 
make such orders, if any, as to 
procedure in the Supreme Court 
as it thinks fit. 

Omit the subsection; insert the 
following subsection:-

(3) Where the Supreme Court 
bas ordered the action to be 
tried in the Supreme Court, the 
action shall be so tried, and all 
proceedings in the District Court 
m the action shaU be dis­
continued. 

Omit ", and the costs of all 
proceedings subsequent to the 
making or the ordt:r shall be 
allowed and recovered in the 
Supreme Court according to the 
scale of costs in the Supreme 
Court". 

Omit "by writ of certiorari into 
the Supreme Court by order of 
any judge thereof"; insert "into 
the Supreme Court by order of 
the Supreme Court". 

Omit "such judge"; insert "the 
Supreme Court". 

Omit "such judge" ; insert "tbc 
Supreme Court". 

SECOND 
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SECOND SCHEDULE-continued. 

First Column. Second Column. 

Reference I Subject. I Section, etc., I Amendment. 
5 to Act. to be amended. 

No.t23, 1912 District Courts Section 48 Omit the section: insert the 
-coni. -cont. following section:-

48. (1} Where nn application is Action 
pendiog in the Supreme Court may be 

10 for an order of removal or stayed 
prohibition relating to an action during 
m a District Court, the Supreme pendency or 
Court may make orders for a application 
stny of proceedings in tbe t~clicn for order of 

15 until the determination of the removal or 
applicution or until the Supreme prohibition. 
Court otherwise orders. Ibid. s. 38. (2) Where an order for a 
stay of proceedings in 110 action 

20 has been made under subsection 
one of this sectJan. the judge of 
the District Court shall from time 
to time adjourn the hearing of 
the action to such day as he thinks 

2S fit until the determination of the 
application or until the Supreme 
Court otherwise orders; but if a 
copy of the order ror stay of 
proceedings is not Sl!f\led by the 

30 party who obtained it on the 
opposite party and on the 
registrar of the District Court 
within a reasonable time, not 
being less than two clear days 

35 before the day fixed for hearing 
of the action, the judge of the 
District Court may order the 
party who obtained the order for 
stay of proceedings to pay all the 

40 costs of the day~ or so much 
thereof as he thinks 6t, unless the 
Supreme Court lw nuulc some 
order respecting such com. 

Section 49 .. Omit the section; insert the 
45 following section:-

49. Where an order of removal Registrar to 
or of prohibition relating to an be served 
action in a Dis trict Court has with copy 
made by the Supreme Court on of order of 

so an ex parte application, and the certiorari or 
party who obtained the order prohibition. 
does not serve upon the registrar Ibid. 1. 39. a copy of the order and give 
notice to the opposite party 

s~ that the order has been made, 
within a reasonable time, not 

SECOND 
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SECOND SCHEDULE-continued, 

First Column. 

Reference 

1 
Subject. to Act. 

No. 23, 1912 District Courts 
-1:0111. -cont. 

Section, etc., I 
to be amended, 

Section 49-
cont. 

Section 50 
Subsection (2) 

of section 
75. 

Subsection (I) 
of section 
80. 

Subsection (1) 
Of 5ection 
95. 

Section 105 • • 

Second Column. 

Amendment. 

being Jess than two clear days 
before the day fixed for the 
hearing of the action, the judge 
of the District Court may order 
the party who obtained the ord~r 
of the Supreme Court to pay all 
the costs of the day, or so much 
thereof as he thinks fit, unless 
the Supreme Court has made 
some order respecting such costs. 

Omit the section. · 
Omit the subsection; insert the 

following subsection:-
(2} Subject to any rules of Cross action. 

court, all matters which may be l'Lid 62( ) 
made the subject of a cross action u • s. 2 • 
between the parties, shall be 
piL'ttdllble by way of set·off, 
provided the like notice thereof is 
gi\'cn as is required in respect of 
the special defences hereinbefore 
mentioned. 

After "otherwise, to be examined 
as a witness in any proceeding 
pending in such court" insert 
"and for returning him to con­
finement". 

Omit ", and the peuon required by 
such order to be brought before 
the court shall be so brought 
under the same care and custody, 
and be dealt with in the same 
manner in all respects as a 
prisoner required by writ of 
habeas corpus awarded by the 
Supreme Court to be brought 
before such court to be examined 
as a witness in any proceeding 
pending in such court, is by law 
required to be dealt with". 

Omit", except an issue in any pro­
ceeding under the Matrimonial 
Causes Act, 1899," . 

Omit the section ; insert the 
following section:-

105. (1) Except as provided in Leave to 
this section or prescribed by rules issue 
of court, execution upon any execution. 
judgment in any District Court No. 22. 1905, 
may be issued without the leave 1. 47. 
or order of a judge and without 
any revival of the judgment. 

SECOND 
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SECOND SCHEDULE-continued. 

Firat Column. 

Reference I 
to Act. Subject. I Section, etc., I 

to be amended. 

No. 23, 1912 District Courts Section 105-
--c:ont. -c:ont. cont. 

Subsection (1)· 
· of section 

114. 
Subsection (I) 

of section 
131A. 

Paragraph (d) 
of sub­
section (1) 
of section 
1314. 

Subsection (2) 
of section 
131A. 

Subsection (3) 
of section 
131A. 

Second Column. 

Amendment. 

(2) Where more than 
twenty years have elapsed since 
any judgment was pronounced 
Jn any District Court, execution 
upon the judgment !!hall not be 
i53Ued without the. leave of a 
judge of a District Court. 

(3) Nothing in this 
section shall affect the powers of 
a judge of a District Court to 
order a stay of execution. 

Omit "of the Supreme Court or". 

Omit "actions or matters"; insert 
"proceedings". 

Omit "actions" · insert "proceed· 
ings". ' 

Omit "actiom or mauers" wherever 
occurring ; lns~rt "proce~:dlngs". 

Omit "of t.be Clilef Judce in 
Equity"; Jnscn "of the Sl!prcmc 
Court". 

Omit "of the said Chief Judge in 
Equity"; insert "of the Supreme 
Court". 

Omit "practice of the Supreme 
Court in Equj ty"; insert 
"practice of th.c Supreme Court". 

Omit "rules or''. 
Omit the subsection; insert the 

foUowing subsection:-
(3) If during the progress of 

any, proceedings under subsection 
one of this section it shall be 
·made to appear to the judge that 
the subject-matter exceeds the 
limit in point of amount or value 
to which the jurisdiction of the 
court is therein limited, it shaU 
not affcx:t the validity of any 
order already made, but it shall 
be the duty of the judge · to 
direct that the proceedings be 
transferred to the Supreme Court. 
and, after such direction, the 
prooecdings shall be continued in 

SECOND 
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SECOND SCHEDULE-continued. 

First Column. 

Reference 
1
1 

j to Act. Subject. I Section, etc., I 
to be amended. 

10 

15 

20 

25 

30 

35 

40 

45 

50 

55 

No. 23, 1912 District Courts Subsection (3) 
-co/11. -corrt. of section 

131A-cont. 

Subsection (4) 
of section 
13JA. · 

. I 

Subsection (5) 
of section 
131A. 

p 67307-13 

Second Column. 

Amendment. 

the Supreme Court, subject to 
any orders of the Supreme Court 
as to procedure, as if they had 
been commenced in that Court: 

Provided always that, not­
withstanding such excess in the 
amount or value of the limit to 
which equitable jurisdiction is 
given by subsection one of this 
section, the Supreme Court may, 
on the application of any of the 
p3rtieJ, order that the pro­
~gs be carried on and 
pro~uted in the District Court. 

Omit the subsection; insert the 
following subsection :-

(4) Where any proceedings 
which might have been 
commenced under this section in 
a District Court are pending in 
the Supreme Court, the Supreme 
Court may, on the application of 
any of the parties, order that the 
proceedings be transferred to the 
District Court in which the 
proceedings might have been 
commenced, and thereupon the 
proceedings shall be carried on 
in the District Court to which it 
is ordered they be transferred, 
and the parties shall have the 
same right of appeal as they 
would have had if the proceedings 
had been commenced in that 
District Court. 

Omit the subsection; insert the 
following subsection:-

(5) If during 1 Ire progress of 
any proceedings under sub­
section one or thi! section (not 
being proceedings transferred 
pursuant to subsection four of 
this section) it shall be made to 
appear to the judge that for any 
sufficient reason the proceedings 
should be transferred to the 
Supreme Court, then without 
prejudice to the validity of any 
order already made the judge 
may direct that the proceedings 
be transferred accordingly, and, 

SECOND 
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SECOND SCHEDULE-continued. 

First Column. 

Reference I 
to Act. Subject. 

No. 23, 1912 District Courts 
-cont. -cont. 

I Section, etc., I 
to be amended. 

Subsection (S)II 
of section 
13JA-cont. 

PART IV 
Subsection (1) 

or section 
139. 

Section 141 .. 

Second Column. 

Amendment: 

after such direction, the pro­
ceedings shall be continued in 
the Supreme Court, subject to 
any orders of the Supreme Court 
as to procedure, as if they had 
been commenced in that Court. 

Omit the Part. 
Omit the subsection; insert the 

following subsection:-
(1) Where any proceedings 

which might have · been com­
menced, otherwise than under 
subsection one of section l31A 
of this Act, in a District Court 
are pending in the Supreme 
Court, and pleadings in the 
Supreme Court have closed, and 
the claim in the proccedings-

(a) does not exceed one 
thousand dollars ; or 

(b) though it originally 
exceeded one thousand 
dollars, is reduced by pay­
ment, an admined set-off, 
or otherwise to a sum not 
exceeding one thousand 
dollars, 

and the whole or part or the 
demand or the plaintitr is con­
tested, the Supreme Court may, 
on the application or either 
party, order such proceedings to 
be tried in such District Court 
as it thinks tit. 

Omit the section; insert the 
following section:-

141. (I) Where proceedings 
are remitted to a District Court 
under section one hundred and 
thirty-nine of this Act, the 
plaintiff shall lodge with the 
registrar of such court a copy 
of the order and or the pleadings 
and the judge of such court shall 
appoint a day for the trial of the 
proceedings, notice whereof shall 
be sent in the prescribed manner 
by the registrar to both parties 
or their attorneys. Thereafter 
the proceedings shall be 

SECOND 

Supreme 
Court may 
remit 
proceedings 
to a District 
Court. 
No. 22, 1905, 
s. 26. 

Procedure 
where 
proceedings 
remitted. 
No. 22, 1905. 
s. 28. 
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SECOND SCHEDULE-cominued. 

First Column. Second Column. 

Reference I 
to Act. 

No. 23, 1912 
--cont. 

Subicct. I Section, etc., I 
' to be amended. 

District Courts! Section 141-
--cont. cont. 

Section 142 •. 

Section J 43 •. 
Section 144 . . 
Subsection (1) 

or section 
145. 

Amendment. 

continued in such court as if they 
had been originally commenced 
therein: 

Provided that on failure of 
the plaintiff to lodge a copy of 
the order and pleadings as 
aforesaid within ten dnys ·of the 
entry of the sold order, then the 
defendant may lodge a copy 
thereof. 

(2) The costs of all pro· 
ceedings subsequent to the 
making of the said order shall be 
allowed according to the scale of 
costs in the District Courts; and 
the costs of the order and all 
proceedings previously thereto 
sbaU, subject to any order of the 
Supreme Court, be allowed 
according to the scale of costs in 
the Supreme Court. 

Omit the section ; insert the 
following section :-

142. An appeal shall lie to the 
Supreme Court from the ruling, 
order, direction or decision of 
the judge in point of law, or 
upon the admissiun or rejection 
of any evidence, in any action 
in a District Court or in any 
proceedings in interpleader in a 
District Court-

(a) where the appeal involves 
directly or indirectly any 
claim, demand or question 
to or respecting any 
property or any civil right 
amounting to or of the 
value of one. thousand 
dollars or upwards-as of 
right; or 

(b) in any case-by leave of 
the Supreme Court. 

Omit the section. 
Omit the section. 
After " section" insert "or a.s 

directed by the Supreme Court". 

----- ----~-----------~--------~-------------------------
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SECOND SCHEDULE_:contimlCd. 

First Column. 

Reference I Subject. 
to Act. · I Section, etc., I 

to be amended. 

No. 23, 1912 District Courts Subsection (3) 
-cont. -cont. of section 

145. 

Section 147 .. 

Subsection (2) 
of section 
149. 

Second Column • . 

Amendment. 

Omit the subsection; insert the 
following subsection:- · 

(3) In any such appeal-
(a) the Supreme Court, if it is 

of opinion that a non-suit 
should have been ordered 
at the trial, may order a 
non-suit; 

(b) the Supreme Court, if it is 
of opinion that upon the 
evidence any party is as a 
matter of law entitled to a 
verdict in the action or 
proceedings or upon any 
tssue therein, may give that 
verdict and may order such 
Judgment to be entered as 
~.s appropriate to that 
\'crdfct; 

(c) the Supreme Court may 
order a new trial of the 
action or proceedings or of 
any issue therein. 

Omit the section; insert the 
following section:-

147. If a judge or an officer 
of any District Court refuses to 
do any act relating to the duties 
of his office, the Supreme Court 
may, on the application of any 
party requiring such act to be 
done, by order direct the judge 
or <:'fficer to do the act. 

Omit the subsection; insert the 
following subsection:-

(2) Whenever the manner or 
form of procedure for taking any 
step in any civil action or matter 
in a District Court is not pre­
scribed by the Act under which 
such step is to be taken or by 
rules of court or by the practice 
of the court, a judge of the 
court may direct what manoer or 
form of procedure is to be 
followed, and any step taken in 
accordance with the direction 
given shall be deemed to be 
regular and sufficient. 

SECOND 

Supreme 
Court 
may order a 
judge or 
officer to act. 
Ibid. s. 110. 
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First Column. 

Reference I 
to Act. Subject .. 

No. 30, 1912 Government 
Railways. 

~5 . 

I Section, etc., I 
to be amended. 

Paragraph (c) 
of section 
26. 

Paragraph (c) 
ofsubsection 
(4) of section 
lOOB. 

Paragraph (b) 
of subsection 
( 4) of seetion 
1000. 

Second Column. 

Amendment. 

Omit the paragraph; insert the 
following paragraph:-

(c) recover any such tolls as a 
debt or liquidated demand 

· in a court of competent 
· jurisdiction. 

Omit the paragraph ; insert the 
following paragraph:-

(c) where any payment is made 
under rhe indemnity and, 
at the time of the payment, 
the officer has not obtained 
judgment for ® mU!JI:S 
against the person I'"Ying 
UDder the indcmruty, lhe 
payment shall, to the extent 
of its amount, be a defence 
to proceedings by the 
worker against that person 
for damages. 

Omit the paragraph; insert the 
following paragraph:-

(b) any payment made to the 
officer before the date of 
the election by way of 
salary at the rate so 
ascertained, after making 
due allowance, in the case 
where the ofllcer returns to 
duty before the date of the 
election, for any salary 
properly payable to him 
m respect of the duties of 
the classification in which 
be is employed after his 
return to duty and before 
the date of the election, 
shall, to the extent of its 
amount-
(i) be a defence to a claim 

again!lt the Com­
missioner for Railways 
for dnmages; and 

(il.) be set off against any 
sum which becomes 
payable by such Com­
missioner as compen­
sation (including the 
c:ost of medical or 
bospitnl treatment or 
ambulance service). 

SECOND 
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SECOND SCHEDULE-continued. 

First Column. Second Column. 

Reference I 
S to Act. Subject. :

1 

Section, etc., l 
to be amended, Amendment. 

No. 30, 1912 Government 
-cont. Railways-

cont. 

Subsection (4) After "action" insert "other than 
of section · an action in the Supreme Court". 
144. 

No. 33, 1912 Small Debts Section 47 
10 Recovery. 

Omi~ the section; insert the 
following section:-

1S 

20 

2S 

30 

No. 73, 1912 Irrigation 

35 
No.7, 1913 .. Crown lands 

Consolida· 
lion. 

40 

45 

50 

Section 71 

Subsection (4) 
of section 
17c. 

Subsection (2) 
of section 
129. 

Subsection (6n) 
of section 
14SA. 

Subsection (2) 
of section 
234. 

Section 249 .. 

47. Where more than six years Execution 
have elapsed since a judgment after six 
was recovered in a court of petty years. 
sessions, execution upon the N 18 1905 
judgment shall not be issued o. • • 
without the leave of the court. s. 18· 

After :·person may" insert ", ex· 
cept In the Supreme Court,". 

Omit "if the plaintiff be nonsuited 
or discontinue his action, or a 
verdict pass against him or 
judgment be had for the defend· 
ant upon demurrer"; insert "in 
any such action brought in a 
District Court if a verdict pass 
against the plaintiff or the 
plaintiff be nonsuited or dis· 
continue his action after the 
defendant has duly filed notice of 
intention to defend the action or 
notice of special defence to the 
action" . 

After "action" insert "other than 
an action in the Supreme Court". 

Omit "in its equitable jurisdiction, 
which may be obtained in the 
manner prescribed by rules of 
c;.aun, or until such rules are 
made, by summons at chambers". 

Omit " in its equitable jurisdiction, 
which may be obtained in the 
manner prescribed by rules of 
court, or until such rules are 
made by summons at chambers". 

Omit "by way of scire facias"· 
insert ''in the Supreme Court": 

Omit "of the Supreme Court"; 
insert "of the Court". 

After "in every such proceeding" 
insert ", other than a proceeding 
in the Supreme Court,''. 

Omit "upon demurrer or other· 
wise". · 

SECOND 
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SECOND SCHEDULE-continued. 

First Column. Second Column. 

Reference I Subiect. I Sectio:~~tc. , I Amendment. 
to Act. ' to be amended. 

No.7, 1913- Crown Lands! Sub~ection (3) Omit " in its equitable jurisdiction 
cont. Consolida- of section which may he obtained in the 

tion-ront. 265. manner prescribed by rules of 
: court, or until such rules are . I made, by summons at chambers". 
Subsection (I) After "decree" wherever occurring 

of section insert "judgment". 
210. 1 

Subsection (4)

1 

Omit "in its equitable jurisdiction. 
of section which may be obtained in the 
272. I manner prescribed by rules . of 

court, or until such rules are 

I 
made by summons at chambers". 

Section 2RO • • Omit "(d) any remedy by writ or 
scire facias where a grant"; 
insert "(d) any right of the 
Crown to proceed in the Supreme 
Court for the repeal of a grant 
which". 

25 No. 41, 1919 Local Govern-! Subsection (10) 
ment. I of section 

Omit "No writ of prohibition or 
certiorari shall lie''; insert "The 
Supreme Court shall not make 
any order of prohibition or of 
removal or quashing". 

30 

35 

40 

.. 

45 
.. .. . 

so 

1 1s •. 

Subsection (I) 
of section 
43. 

Subsection (2) 
of section 
44. 

Subsection (3) 
or section 
44. 

Subsection 
(3A) or 
section 44. 

Subsection (4) 
of section 
44. 

Subsection (5) 
of section 
44. 

Subsection (6) 
of section 
44. 

Subsection (1) 
of section 
45. 

Omit "or a judge thereof" 

Omit "or a judge thereof''. 
Omit "grant a ntlc or"; insert 

"make an". 
Omit "or judge". 
Omit "rule or" wherever occurring. 
Omit "or judge". 

Omit "or judge" 
occurring. 

Omit "rule or". 
Omit "rule or". 

Omit "rule or''. 

Omit "rule or". 

wherever 

Omit " or a judge thereof". 
Omit "or judge" wherever 

occurring. 

SECOND 
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SECOND SCHEDULE-continued. 

First Column. Second Column. 

Reference I 
to Act. Subject. I Section, etc., I Amendment. 

to be amended, 

No. 41, 1919 Local Govern-
--cont. mcnt-cont. 

Subsection (2)1 Omit "or any judge thereof". 
of section . 
45. 1 

Subsection (3) Omit the subsection; insert the 
of section following subsection:-

, 45. (3) Where the court has made 
ah order that an inquiry be held 
by a person named in the order­

( a) the court may by the same 
or any subsequent order.-

(i) give all such directions 
touchi1;1g the time, 
place, and manner of 
holding the inquiry as 
appear reasonable and 
just; 

(ii} give all such directions 
touching all matters 
and circumstances 
connected with the 
holding or the inquiry 
as appear reasonable 
and just; 

(iii) command l.he :men­
dance of nny person 
named therein for the 
purpose of being 
examined, or the 
production of any 
writing mentioned 
therein; 

(iv) command any person 
to be sworn; 

(v) command any person 
to answer any lawful 
question; 

(b) every person whose 
attendance is commanded 
by order of the court 
shall be entitled to the 
same conduct money and 
payment for expenses and 
loss of time as upon the 
hearing or proceedings in 
the court; 

(c) no person shall be 
compelled to produce any 
writing in respect of which 
he has sufticicnt lawful 
objection to production on 
any ground of privilege; 

SECOND 
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SECOND SCHEDULE-continued. 

First Column. Second Column. 

Reference I 
5 to Act. Subject. I 

Section, etc., I 
to be amended. Amendment. 

10 

15 

20 

25 

30 

35 

40 

45 

so 

55 

No. 41, 1919 Local Govern- Subsection (3) 
-cont. ment-ront. of section 45 

-cont. 

Subsection (I) 
ofsection46. 

Paragraph (a) 
of subsec­
tion (3) of 
section 192. 

Paragraph (b) 
of subsec­
tion (3) of 
section 192. 

Subsection (2) 
of section 
I92c. 

Subsection (I) 
of section 
193. 

Paragraph (c) 
of subsa:­
tion (I) of 
section 243. 

(d) wilful disobedience of any 
order of the court 
commanding the attendance 
of any person named 
therein for the purpose 
or be:lng examined, or the 
production of any writing 
mentioned therein, or 
commanding any person to 
be sworn, or commanding 
a person to answer a 
question or questions shall 
contempt of court ; 

(e) the person named in the 
order as the person to 
hold the inquiry shall take 
the evidence of any witness 
upon the oath of such 
witness administered by the 
person so named; 

(f) any witness who, upon oath 
so administered by the 
person named in the order, 
wilfully and corruptly gives 
any false evidence shall be 
deemed guilty of perjury. 

Omit "rule or" wherever occurring. 
Omit "or a judge thereof". 
Omit the paragraph; insert the 

following paragrapb:-
(a) it has been established to 

the satisfaction of the 
Supreme Court that the 
debenture has been lost or 
accidently burnt or other­
wise destroyed before it 
has been paid off; 

Omit "judge"; insert "court". 

Omit "Master in Lunacy" ; insert 
"Master in the Protective 
Division". 

Omit "in its equitable jurisdiction". 

Omit "plea, notice of defence or 
statement of derence as the case 
may be is duly filed"; insert 
"statement of defence or notice 

SECOND 
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SECOND SCHEDULE-continued. 

First Column. Second Column. 

Reference I to Act. 

No. 41, 1919 
·--cont. 

.. . . 

. . · . . 

... '···· ... 

.'• 

.. .,.· _ .· .. . :. -

Subject. I Section, etc., ! 
to be amended. ! 

local Govern_j 
ment-cont. 

.. 

Paragraph . (c) 
of subsection 
(~of section 
2 3--cOIIt • 

Subsection (3) 
of section 
273. 

Subsection (4) 
of section 
273. 

Subsection (5) 
of · section 
273. 

Subsection (8) 
of section 
342Ac. 

Subsection (2) 
of section 
384. 

Subsection ·(3) 
of section 
392. 

Amendment. 

of defence, as the. case may be, 
has been duly filed or, where a 
statement of defence or notice of 
defence is not in accordance 
with the practice or the court, 
reasonable notice in writing of 
intention to rely on the defence 
has been given to the council". 

Omit " a judge of" . 

Omit "Such judge"; insert "The 
court". 

Omit "he"; insert "it". 
Omit "such judge"; insert " the 

court". 
Omit "he" wherever occurring; 

insert "it". 
Omit "made by the judges of that 

Court or any two of them" ; 
insert "of the Supreme Court" . 

Omit "either party may refer the 
matter to the Chief Judsc in 
Equity, and such judge may 
summon witnesses, hear evidence, 
and determine the matter, and 
make such order with respect 
thereto and to the costs of such 
reference as having regard to the 
circumstances of the caso he 
thinks just"; insert "the Supreme 
Court, on the application of 
either party, may determine the 
matter and make such orders 
with respect thereto as having 
regard to the circumstances of the 
case it thinks just". 

Omit "The order of such judge 
. shall be final,"; insert "No 

appeal shall lie to the Court of 
Appeal from the orders.". 

Omit "shall be binding"; insert 
"The orders shall be binding" . 

Omit "as an order"; insert " as 
· orders". 

Omit "of law or equity". 

SECOND 
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SECOND SCHEDULE-contit!ued. 

First Column. Second Column. 

Reference 1, . I Section, etc., I S to Act. Subject. to be amended. Amendment. 

·~--------.----------,-----------------------

No. 41, 1919 Local Govern· Subsection (5) Omit "in its equitable jurisdiction 
which may be applied for by 
summons in Chambers and in 
respect to the application the 

10 

IS 

20 

25 

30 

35 

40 

4S 

so 

ss . 

-cont. ment-cont. of section 
561. 

Subsection (5) 
of section 
564. 

court may make such order as to 
costs as it thinks proper". 

Omit "in its equitable jurisdiction 
which may be applied for by 
summons in Chambers and in 
respect of the application the 
court may make such order as 
to costs as it thinks proper". 

Subsection (I) Omit ''A writ or other process"; 
of sectioni insert "Proceedings". · 
580. I Omit "sued out or served upon"; 

. insert "commenced against". 
Subsection (5)1! Omit "or any judge of the court". 

of section Omit "or judge" wherever occur· 
· 580. j ring. 
Subsection (6) Omit "a judge of". 

or section Omit . "in accordance with rules of 
580. court" . 

Subsection (7) 
·of section 

. 580. 
Subsection (8) 

of section 
580 .. · 

Subsection (I) 
· · of. section 

590. 
Subsection (2) 

of section 
· 590. 

·Subsection (I) 
of section 
591. 

Omit "judge may, if he"; insert 
"court may, if it". 

Omit "Any person who is dissatis­
fied with the decision of the judge 
on any such application may 
appeal to the Supreme Court and 
that court may on the appeal 
make any order which ought to 
have been made in the first 
instance. 

Every such appeal shall be 
made in accordance with rules of 
court". 

Omit "in bar"; insert ''as a defence 
to the action" . 

After "action" insert "other than 
an action in the Supreme Court". 

After "debt" insert "or liquidated 
demand". 

Omit the subsection. 

Omit the subsection. 

SECOND 
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SECOND SCHEDULE-continued. 

First Column. 

Reference I 
to Act. Subject. 

No. 41, 1919 Local Govem-
-t:ont. ment-cont. 

I Section, etc., I 
to be amended. 

Subsection (lA) 
of section 
591. 

Subsection (2) 
of section 
591. 

Section 597 .. 

Subsection (6) 
of section 
598. 

Subsection (1) 
of section 
599. 

Paragraph (b) 
or sub· 
section (1) 
of section 
610. 

Subsection (3) 
of section 
611. 

Subsection (3) 
of section 
654. 

Second Column. 

Amendment. 

Omit the subsection. 

Omit "or suit". 

Insert next arter subsection t4J 1he 
following new subsection:-

(5) Proceedings for the 
recovery of nny rate by the 
enforcement of the charge on the 
land sha!J not be taken in any 
court. 

Omit "plen notice of defence or 
statement of defence, as the case 
may be, is duly filed"; insert 
"defence or notice of defence, as 
the case may be, has been duly 
filed or, where a defence or 
notice of defence is not in 
accordance with the practice of 
the court, reasonable notice in 
writing has been given to the 
plaintiff that the matter is in 
dispute". 

Omit "plea notice of defence or 
suucment or defence, as the case 
lllliY be, is duly filed"; insert 
" defence or notice of defence, as 
the case may be, has been duly 
filed or, where a defence or 
notice of defence is not in accord· 
ance with the practice of the 
court, reasonable notice in 
writing of intention to rely on 
the defence has been given to 
the plaintiff". 

Omit "in its equitable jurisdiction". 

Omit "in its equitable jurisdiction". 

Omit the subsection; insert the 
following subsection :-

(3) Any such order may, upon 
the application of the Minister 
or of either council, by leave of 

SECOND 
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SECOND SCHEDULE-continued. 

First Column. Second Column. 

Reference I I Section, etc., I 5 to Act. Subject. to be amended. Amendment. 

--------~--------~----------~-----------------------
Subsection (3)1 

of section 
654-collf. 

No. 41, 1919 Local Govern-
-conr. ment-conr. 

10 No. 47, 1920 Stamp Duties Section 5 

Subsection (I) 
of section 
13. 

15 

20 

25 

30 Section 65 

Subsection (2} 
of section 

35 117. 
Subsection (I) 

of section 
124. 

40 
Subsection (3) 

of section 
124. 

45 Subsection (4) 
of section 
124. 

Subsection (5) 
of section 

50 124. 
Subsection (6) 

of section 
124. 

ss 

the Supreme Court, be enforced 
in the sa inc manner as a judgntent 
or order of the said court to the 
same effect. 

Omit "action or suit"; insert 
"proceedings". 

Omit the subsection; insert the 
following subsection:-

(!) Any fine incurred for any 
breach of the provisions of 
section ninety-two of this Act 
may be recovered with costs by 
any person whomsoever in a 
summary way before any two 
justices of the peace and any 
other fine incurred under this 
Act may be recovered with 
costs in a summary way before 
any two justices of the peace or 
may be recovered by proceedings 
in the Supreme Court in the name 
of the Commissioner or of the 
Attorney-General for recovery of 
the tine as a debt. 

Omit "decree or order" wherever 
occurring; insert "decree, judg­
ment or order". 

Omit "of the Probate Jurisdiction" ; 
insert "in ~robate". 

Omit "Court of Appeal"; insert 
"Supreme Court". 

Omit the subsection; insert tho 
following subsection:-

(3) The appellant shall within 
seven days after receiving the 
case commence in the court 
proceedings on the case. 

Omit "Court of Appeal"; insert 
"court". 

Omit "Court of Appeal" wherever 
occurring; insert "court". 

Omit the subsection; insert the 
following subsection:-

(6) On the hearing of thc .case 
the appellant may dispute any 
fact or document stated in the 
case. 
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SECOND SCHEDULE-continued. 

First Column. 

RcCerence I Subiect. I Section, etc., l 
to Act. • to be amended. 

No. 47, 1920! Stamp Duties Subsection (7) 
-cont. - cont. of section 

124. 
Subsection (B) 

of section 
124. 

Subsection (9) 
of section 
124. 

Paragraph (b) 
or~ubsection 
(I) of section 
Jl4A. 

Section 132 . . 

Subsection (J) 
of section 
133. 

Section 134 .. 

Second Column. 

Amendment. 

Omit the subsection. 

Omit the subsection; insert the 
following subsection:-

(8) In deciding the question of 
costs the court shall have reaard 

. to the evidence furnished to the 
Commissioner and to the extc:nt 
to which the Commis!iiOncr"s 
assessment exceeds the amount 
admitted by the appellant before 
the appeal was commenced and 
the extent to wl1ich the Com· 
missioner's assessment is ~us­
tain<."d or otherwise. 

Omit " set down such case fo r 
hearing''; insert " commence in 
the court proceedings on the 
case". 

Omit "by way of action or suit" ; 
in$ert "in proceedings in a court". 

Omit "suit is" ; insert '"proceedings 
are" . 

Omit " such suit"'; insert ·•such 
proceedings". 

Omit the subsection; insert the 
following subsection:-

(IJ If any person makes default 
in delivering to the Commissioner 
any account or statement required 
by this Act to be so delivered for 
the purpose of any duty under 
this Act the Supreme Court, on 
the application of the Com­
missioner, may order the person 
in default to deliver the account 
or statement within such period 
as the court may order. 

Omit the section; insert the 
following section;-

134. The Supreme Court, on 
the tipp!ication of the Com­
mlssJoner, may order any person 
who has received money payable 
by way of duty or fine under this 
Act or the administrator of such 

--·-·· --· ·---- ·---·--'-- --- ------
SECOND 

Supreme 
Court may 
enforce pay­
ment of 
moneys 
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fiae. 
1898, No. 27, 
s. 24 
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SECOND SCHEDULE-conlinlH·d. 

First Column. Second Column. 

Reference 

I Subject. I Section, etc., I 
to Act. i to be amended. 

-----
No. 47, 1920 Stamp Duties Section 134-

--cont. -COlli. cont. 

Subsection (3) 
of section 
140. 

Subsection (4) 
of section 
140. 

No. 10, 1921 Land and 
Valuation 
Court. 

Paragraph {a) 
of subsection 
6 of section 
4. 

Paragraph (b) 
of subsection 
6 of section 
4. 

Subsection (2) 
of section 9. 

Subsection (3) 
of section .9. 

Subsection (4) 
of section 9. 

Amendment. 

person to deliver to the Com­
missioner an account on oath of 
such !Iuty or money and to pay 
the same to the Commissioner. 

Omit "action or suit"; insert 
"proceedings". 

Omit "action or suit"; insert 
"proceedings". 

Omit the paragraph; insert the 
following pangroph:- · 

(a) Where l! prtl('tising barrister 
is appofllled n judge under 
this so.ilon he shall, by 
virtue of such appointment, 
become a judge of the 
Supreme Court for all 
purposes and in all respects 
as if at the date of such 
appointment he had b~en 
appointed a judge of the 
Supreme Court in accord­
ance with the law for the 
time being in force relating 
to the appointment of 
judges of the Supreme 
Coun. 

Omit "puisne". 

Omit "proceeding''; insert "pro­
ceedings". 

Omit "by action". 
Omit the subsection; insert the 

following subsc:ction :-
(3) The Prothonotary shall re· 

mit the proceedings to the court 
for determination, but, iC there 
an: pleadings, he shall not remit 
the proceedings until the plead­
inGS are closed. 

Omit "hearing of the action''; 
insert "hearing of the proceed­
ings". 

55 .. 

Omit "Provi<.kd that the judge shall 
not be bound to appoint a place 
for the hearing in accordance with 
the venue laid in the action." 

SECOND 
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SECOND SCHEDULE-continued. 

First Column. Second Column. 

Reference I Subiect. I Section, etc., I Amendment. 
5 ___ •o __ A_c_t. __ ~-----'-----7-to_b_e_a_m __ en_d_e_d_·~------------------------

No. 10, 1921 Land and 
-cont. Valuation 

Court-cont. 

10 

15 

20 

25 

30 

No. 42, 1924 Administration 
of Justice. 

35 

40 

45 

so 

55 

Subsection (5) 
of section 9. 

Subsection (6) 
of section 9. 

Subsection (2) 
of section 
14. 

Subsection (1) 
of section 
17. 

Subsection (2) 
of section 
17. 

Subsection (3) 
or section 
17. 

Subsection (4) 
of section 
17. 

Subsection (I) 
of section 
19. 

Subsection (2) 
of section 
19. 

Section 2 

Subsection (2) 
of section 3. 

Subsection (I) 
of section 5. 

s~tion 7 

Omit "action"; insert "proceed­
ings". 

Omit "action"; insert "proceed­
ings", 

Omit "a summons"; insert "pro· 
cess of the court requiring his 
appearance". 

Omit "Court of Appeal" ; insert 
"Supreme Court". 

Omit the subsection. 

Omit the subsection. 

Omit "Court of Appeal"; insert 
"Supreme Court". 

Omit "at common law". 

Omit "order, and to have execution 
for such amount and costs issued 
and enforced in the same way as 
may be done upon judgments at 
t:ommon law:"; insert "order:". 

Omit "DIVISION 3.-Supreme Court 
Proet:durt Ad, 1900-.r.r. 11-14.". 

Omlt "DIVISION 4.-l!rterpleader 
Aet, 1901-s. 15.". 

Omit "Common Law Procedure 
Acr. 1899, ami". 

Omit ".rs. 16, 17"; insert "s. 17". 
Omit "DIVISION 6.-Equity Act, 

1901-s. 18.''. 
Omit "SCHEDULE.''. 
Omit the subsection. 

Omit "in manner prescribed by 
rules of court or, until so 
prescribed, by motion". 

Omit the section; insert the 
following section:-

7. (1) Rules of court may be Power to 
made under the Supreme Court make rule.v. 
Act, 1969, regulating the practice 
and procedure (including scales 
of fees and evidence) in respect 
of proceedings or any kind under 
this Part of this Act. 

SECOND 



s 

10 

15 

20 

2S 

30 

·35 

40 

45 

so 

.. 

Supreme Court. 

SECOND SCHEDULE-continued. 

First Column. 

Reference I 
to Act. Subject. I Section, c:tc., I 

to be amended. 

No. 42, 1924 Administration Section 7-
-<ont. of Justice- cont. 

cont. 

No. IS, 1926 Workers' 
Compcnsa. 
tioo. 

p 67307-14 

PART III 

Section 11 
Section 12 
Section 13 
PART Ill 

Section·Js 
PART III 

Section 16 
PART III 

Section 18 
Section 19 
Section 20 

Section !So 
Paragraph (c) 

of sub­
section (3) 
of section 
29. 

Paragraph (d) 
of sub­
section (3) 
of section · 
29. 

Paragraph (e) 
of aub­
aection (3) 
of section 
29. 

Subsection (1) 
of section 
37. 

Second Column. 

Amendment. 

(2) Subseelfon one of this 
section dod not lrmit the rule.­
nlaking powers conferred by the 
Supreme Court Act, 1969. 

Omit the heading "DIVISION 3.­
Supreme Court ProceclUre Act, 
1900". 

Omit the section. 
Omit the section. 
Omit the section. 
Omil the heading "DIVISION 4.­

/ntrtnleader Act, 1901". 
Omit tile section. 
Omit the heading "DIVISION 5.­

Common Law Procedure Act, 
1899, and Interest on Judgments 
Amendment Act, 1900."; insert 
"DtVJSION 5.-Interest on Judg­
ments Amendment Act, 1900.". 

Omit the section. 
Omit the heading "DIVISION 6.-

Equity Act, 1901.". 
Omit the section. 
Omit the section. 
Omit " suit, action, or other matter 

which is"; insert "action or 
other proceedings". 

Omit "in its equitable jurisdiction". 
Omit "in its equitable jurisdiction••. 
Omit ''by notice of appeal filed in 

the Equity Office". 

Omit " in its equitable jurisdiction". 

Omit the paragraph. 

Omit "of judicature". 

SECOND 
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SECOND SCHEDULE-continued. 

First Column. 

Reference I 
to Act. Subject. 

No. 1.5, 1926 Workers' 
--cont. Compensa-

tion-collt, 

I Section, etc., I 
to be amended. 

Subsection (2) 
of section 
37. 

Paragraph (a) 
of sub· 
section (4} 
of section 
37. 

Paragraph (b) 
of sub­
section (4) 
of section 
37. 

Paragraph (c) 
of sub­
section (4) 
of section 
37. 

Paragraph (d) 
of sub­
section (4) 
of section 
37. 

Paragraph (e) 
of sub­
section (4) 
ofsection37. 

Paragraph (f) 
of sub=­
section (4) 
of section 
37. 

Paragraph (g) 
of section 
38. 

Subsection (2) 
of section 
63. 

Second Column. 

Amendment. 

Omit "writ of prohibition or 
certiorari shall lie"; insert "order 
of prohibition or order of 
removal into the Supreme Court 
shall be made", 

Omit the paragraph; insert the 
following paragraph:-

(a) If any party to any pro­
ceedings before the Commission 
is aggrieved by any award, order, 
ruling, direction or decision of 
the Commission in point of law 
or in relation to the admission or 
rejection of any .evidence, such 
party may appeal from the same 
to the Supreme Court.". 

Omit "under this Act"; insert "by 
the Commission". 

Omit "Court of Appeal"; insert 
"Supreme Court". 

Omit the paragraph. 

Omit "Court of Appeal"; insert 
"Supreme Court". 

Omit the paragraph. 

Omit "The Commission"; insert 
"Subject to any order of the 
Supreme Court, the Com­
mission''. 

Omit "such order"; insert "a 
· stay of proceedings ordered by 
the Supreme Court or by the 
Commission". 

Omit "in its common law juris­
diction" wherever occurring; 
insert "in the Common Law 
Division". 

Omit "he obtains judgment against 
his employer independently of 
this Act"; insert "in pro­
ceedinp independently of this 
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SECOND SCHEDULE-continued. 

First Column. 

Reference I 
to Act. Subject. 

No. 15, 1926 Workers' 
-cent. Compensa-

tion-cont. 

I 
Section, etc., I 

to be amended. 

Subsection (2) 
of section 
63-cont. 

Paragraph (a) 
of subsec­
tion (3) of 
section 63. 

Subsection (5) 
or section 
63. 

Subsection (6) 
of section 
63. 

Paragraph (c) 
ofsubsection 
(l) or section 
64. 

Second Column. 

Amendment. 

Act he accepts money brought 
into court by thi, employer or 
he obtains judgment against his 
employer". 

Omit "such judgment"; insert 
"such acceptance or judgment". 

Omit "a judge or•. 
Omit "in accordance with rules of 

court". 
Omit "judge may, if he"; jnscrt 

"court may, if it". 
Omit "Any person who is dissatis· 

tied with the decision of the 
judge on any such application 
may appeal to the Supreme 
Court and that court may on the 
appeal make any order which 
ought to have been made in. the 
first instance. Every such appeal 
shall be made in accordance 
with rules of court." 

Omit the subsection; insert the 
following subsection:-

(.S) Where any payment by 
way of compensation under this 
Act has been made, the paymen.t 
shall, to the extent of its amount, 
be a defence to proceedings 
against the employer independ­
ently of this Act in respect of 
the injury. 

Omit "injucy, but any sum so"'; 
insert "injury and "proceedings 
against the employer"' docs not 
include proceedings in which any 
such order or direction is made 
or given, but any sum". 

Omit the paragraph; insert the 
following paragraph:-

(c) where any payment is made 
under the indemnity and, 
at the time of the payment, 
the worker has not obtained 
jud~mt for damages 
a ga.tn.St the person paying 
undc.r the indemnity, the 
poyment shall, to the extent 
of its amount, be a defence 
to proceedings by the 
worker against that person 
for damages; 

SECOND 
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SECOND SCHEDULE-continued. 

First Column. Second Column. 

Reference I Subic:ct. I Section, etc., I 
5 to Act. • to be amended. Amendment. · 

10 

15 

20 

25 

30 

35 

40 

45 

so 

------~---------7-------~~------------------
.. , Paragraph (c) 

of subsec­
tion (4) of . 
section 60. 

No. 18, 1930 Transport 

Paragraph (c) 
of su bscction 
(4) of section 
124. 

Subsection (1) 
of section 
124&. 

Subsection (2) 
of section 
124&. 

ParAIVIlph (b) 
of subsection 
(4) of section 
124&. 

Omit ••at taw" insert "in a court of 
competent jurisdiction". 

Omit the parasraph; insert the 
following paragraph:-

(c) where any payment is made 
under the indemnity and, 
a t the time of the payment, 
the officer has not obtained 
judgment for· damages 
against the person paying 
under the indemnity, the 
payment shall, to the extent 
of its amount, be a defence 
to proceedings by the officer 
against that person for 
damages. 

Omit "for Road Transport and 
Tramways" wherever occurring. 

Omit "such Commissioner"; insert 
"the Commissioner". 

Omit "for Road Transport and 
Tramways". 

Omit the paragraph ; insert the 
following paragraph:-

(b) any payment made to the 
officer before the date of 
the election by way of 
salary at the rate so 
ascertained, after making 
due allowance, in the case 
where the officer returns to 
duty before the date of the 
election, for any salary 
properly payable to him 
m respect of the duties of 
the cla.~sification in which 
.he is employed after his 
return to duty nnd before 
the date of the election, 
shall, to the extent of its 
amount-
(i} be a defem:e to a claim 

against the Com­
missioner [or damages; 
and 

SECOND 
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SECOND SCHEDULE-continued. 

First Column. 

Reference 1 
to Act. Subject. 

No. 18, 1930 Transport-
--cont. cont. 

I 
Section, etc., I 

to be amended. 

Paragraph (b) 
of subsection 
(4) of section 
124u.--cont. 

Section 124B . • 

Section 125 .. 
Subsection (6) 

of section 
154. 

Paragraph (a) 
of subsec­
tion (3) of 
section 194. 

Paragraph (b) 
or subsec­
tion (3) of 
1cction 194. 

Subsection (1) 
of section 
l9S. 

Subsection (3) 
of section 
233. 

Subsection (4) 
of section 
233. 

Section 252 .. 

Second Column. 

Amendment. 

(ii) be set off against any 
sum which becomes 
payable by the Com­
missioner as compen­
sation (including the 
cost of medical or 
hospitul treament or 
ambulance service). 

Insert next aftu subsection (5) the 
foUowin" new subsection:-

(6) 1n this section, except 
in subsection five, "the Com­
missioner" means the Com­
missioner for Government Trans­
port or the Commissioner for 
Motor Transport, as the case may 
require, by whom the officer is 
employed. 

Omit "of law". 
Omit "a judge of". 
Omit "in manner prescribed by 

rules of court". 
Omit "Such judge" ; insert "The 

court". 
Omit ' 'as to him" ; insert "as to it". 
Omit the paragraph; insert the 

foUowing paragraph:-
(a) it has been established to 

the satisfaction of the 
Supreme Ce1urt that the 
debenture has been lost or 
destroyed before it has been 
paid off; 

Omit "judge"; insert "court". 

Omit "in its equitable jurisdiction, 
In accordance with rules of 
c:ourt,". 

Omit "judge before whom"; insert 
·•court before which". · · 

After "action" insert "other than 
an action in the Supreme Court". 

Omit "the court of appeal"; insert 
"a court of appeal". 

SECOND 
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SECOND SCHEDULE-continued. 

First Column. Second Column. 

Reference I 
to Act. 

Sub;ect. I Section, etc., I 
S • to be amended. Amendment. 

--------~--------~----------.-----------------------

No. 3, 1932 Ministry of 
Transport. 

Subsection (4) After "action" insert "other than 
of section an action in the Supreme Court". 
17. 

No. 31, 1932 Transport 
1 0 (Division of 

Functions). 

Subsection (4) After "action" insert "other than 
of section an action in the Supreme Cc.urt". 
28. 

15 

20 

25 

30 

35 

40 

45 

50 

No. 47, 1935 Maritime 
Services. 

Paragraph (a) 
of subsec­
tion (3) or 

. section 24t. 

Paragraph (b) 
of subsec­
tion (3) of 
section 24P. 

Subsection (1) 
of section 
40. 

Subsection (4) 
of section 
40. 

Subsection (5) 
of section 
40. 

No. lJ, 1940 Administration Section 2 
of Justice. 

PART II 
PARTlY 

Omit the paragraph: insert the 
following paragraph:-

(a) it has been established to 
the satisfaction of the 
Supreme Court that the 
debenture has been lost or 
destroyed before it has been 
paid off; 

Omit "judge"; insert "court". 

Omit "a judge of". 
Omit "in accordance with rules 

of court". 
Omit "judge may, if he"; insert 

"court may, if it". 
Omit "Any person who is dissatis­

fied with the decision of the 
judge on any such application 
may appeal to the Supreme Court 
and that court may on the 
appeal make any order which 
ought to have been made in the 
first instance. 

Every such appeal shall be 
made in accordance with rules of 
court." 

Omit "judge before whom"; insert 
"court before which". 

After "action" insert "other than 
an action in the Supreme Court". 

Omit "PART II-AMENDMENTS OF 
SUPREME COURT AND 0RCUtr 
ComtTS ACT, 1900-1935.'' 

Omit "PART IV-AMENDMENTS OF 
EQUITY ACT, 1901." 

Omit the Part. 
Omit the Part. 

SECOND 
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SECOND SCHEDULE-continued. 

First Column. 

Reference I Subject. s to Act. 

No. 28, 1944 Law Reform 
(Miscella-
neous Provi-
sions). 

10 

15 

20 

25 

30 

35 
· · No. 33, 1946 Law Reform 

(Miscella­
neous Provi­
sions). 

40 

so 

ss 

I Section, etc., I 
to be amended. 

Subsection (3) 
of section 2. 

Subsection (2) 
of section 4. 

Second Column. 

Amendment. 

Omit "n Judge of that Court sitting 
either iD ca urt or in chambers"; 
insert " ilmt Court". 

Omit ;'court and the court" · 
insert "Supreme Court and that 
Court". 

Omit "court thinks"; insert "Court 
thinks". 

Omit " The jurisdiction conferred by 
this subsection may be exercised 
by any judge of the court sitting 
in it~ Common Law Jurisdiction", 

Subsection (3) Omit "court"; insert "Court". 
of section 4. Omit "jury" wherever occurring 

insert "Court". 
Omit " they may think"; insert 

"the Court rn<1y think". 
Omit ''as the jury by their verdict 

find and dir~"; insert "as the 
Court finds and directs". 

Section 4 Insert next after subsection (3) the 
following new subsection:-

(3A) Where :toy case to which 
subsection (3) of this section 
applies is tried by a judge sitting 
with n jury, the jury sbaU find 
the 1bares of damages and the 
judse JJhnll direct in accordance 
with the finding. 

Subsection (2) Omit "ss. 2-4"; insert "ss. 1A-4". 
of soction 1. 

Part II Next before section 2 insert the 
following new section:-

1A. This Part applies to all Application 
courts of competent jurisdiction or Part. 
other than the Supreme Court. 

Subsection (I) After "any court" insert "to which 
of section 2. · this Part applies". 

Subsection (1) After " any court' 1 lnscrt "to which 
of section 3. this Part applies". 

Subsection (3) Omit the suh'..ection: insert the 
· of section 4. following sub5eelion:-

(3) The power to make rules of 
court conferred by this section 
may be exercised-

(a) in relation to proceedings 
in the District Courts, by a 
majority of the District 
Court judges; 

SECOND 
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SECOND SCHEDULE-continued. 

Fil"6t Column. 

Reference l Subject. to Act. 

No. 33, 1946 Law Refonn 
-cont. (Miscella-

neous Provi· 
sions)-
cont. 

No. 22, 1950 Electricity 
Commtssion. 

Sect ton, etc., I 
to be amended. 

Subsection (3) 
of section ( 4) 
-cont. 

Paragraph (a) 
of subsection 
(3) of section 
45. 

Paragraph (b) 
of subsection 
(3) of section 
45. 

Subsection (1) 
of section 
46. 

Section 96 .• 

Subsection (l) 
or section 
100. 

Subsection (4) 
of section 
100. 

Subsection (S) 
or section 
100. 

Second Column. 

Amendment. 

(b) in relation to proceedings in 
courts of petty sessions 
exercising jurisdiction under 
the Small Debts Recovery 
Act, 1912, as amended by 
subsequent Acts, by the 
Governor. 

Omit the paragraph; insert the 
following paragraph:-

(a) it has been established to 
the satisfaction of the 
Supreme Court that the 
debenture has been lost or 
destroyed before it has been 
paid off; 

Omit "judge"; insert "Court". 

Omit "in its equitable jurisdiction, 
in accordance with rules of 
court,". 

Omit the section; insert the 
following section:-

96. Any charge, fe-: or money 
due to the Commiqion under the 
provisions of thi5 Act or any 
by-law may be recovered as a 
debt or liquidated demand in a 
court or competent jurisdiction. 

Omit "A writ or other process"; 
insert "Proceedings". 

Omit "sued out or served upon"; 
insert "commenced against". 

Omit "or auy judge of the court". 
Omit "or judge" wherever occur-

ring. · 
Omit "a judge of". 
Omit "in accordance with rules of 

court". 
Omit "judge may, if he"; insert 

"rourt may, if it". 
Omit "Any person who is dis­

satisfied with the det:ision of the 
judge on any such applicatioD 
may appeal to the Supreme 
Court and that court may on the 
appclll make any order which 
ought to have been made in the 
first Instance. 

SECOND 

Reco•;ery of 
charges, etc. 
cf. Act No. 
20, 1938, 
s. 128. 
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SECOND SCHEDULE--continued. 

First Column. 

Reference 
5 to Act. Subject. 

No. 22. 1950 Electricity 
--.:ont. Commission 

-cont. 

10 

1 5 No. 11, 1951 Sydney 
Harbour 
Transport. 

20 

25 

30 

35 

40 

45 

50 

ss 

I Section, etc., I 
to be amended. 

Subsection (5) 
of section 
100-cont. 

Subsection (6) 
of section 
100. 

Subsection (7) 
of section 
100. 

Paragraph (a) 
of sub­
section (3) 
of section 
1.5. 

Paraaraph (b) 
of sub­
section (3) 
of section 
15. 

Section 16 

Section 31 

Subsection (1) 
of section 
34. 

Subsection (4) 
of section 
34. 

Subsection (5) 
of section 
34. 

Second Column. 

Amendment. 

Every such appeal shall be 
made in accordance with rules of 
court". 

Omit "in bar"; insert "as a defence 
to the action". 

After "action" insert "other than 
an action in the Supreme Court". 

Omit the paragraph; insert the 
following paragraph :-

(a) it has been established to 
the satisfaction of the 
Supreme Court that the 
debenture has been lost or 
destroyed before it has been 
paid off; 

Omit "judge" ; insert " Court". 

Omit "in its equitable jurisdiction. 
in accordance with rules of 
court,". 

Omit the section; insert the 
following section:-

31. Any charge fee or money 
due to the Board under the 
provisions of this Act or any 
regulation may be recovered as 
a debt or liquidated demand in a 
court of competent jurisdiction. 

Omit "A writ or other process"; 
insert "Proceedings". 

Omit "sued out or served upon"; 
insert "commenced against". 

Omit "or any judge of the court". 
Omit " or judge" · wherever 

occurring. 
Omit "a judge of". 
Omit "in accordance with rules of 

court". 
Omit "judge may, if he"; insert 

••court may, if it". 
Omit "Any person who is dissatis­

fied witb the decision of the 
judge on any such application 
may appeal to the Supreme 
Court and that court may on the 

SECOND 

Recovery of 
charges, etc. 
cf. Act No. 
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SECOND SCHEDULE-continued. 

First Column. Second Column. 

Reference I Subject. I Section, etc., I Amendment. s to Act. to be amended. 

No. ll, 1951 Sydney Subsection (5) appeal make any order which 
--cont. Harbour of section ought to have been made in the 

Transport- 34-cont. first instance. 
cont. Every such appeal shall be 

JO made m accordance with rules 
of court.", 

Subsection (6) Omit "in bar"; insert "as a defence 
of section to the action". 
34. 

15 Subsection (7) After "action" insert "other than 
of section action in the Supreme Court". 
34. 

No. 9,1952 Prisons PART Vill Insert next after section 40 the 
following new section:-

20 40A. (I) Every governor of a Gaol 
prison shall, at the times pre- delivery. 
scribed by regulations made under 
this Act, make returns in writing 

2S 
to the Supreme Court as to all 
persons detained in such prison, 
otherwise than in pursuance of a 
sentence, giving the particulars 
prescribed by such regulations. 

(2) If any governor of a 
30 prison fails to make such returns, 

he may be ordered by the Court 
to pay a fine not exceeding one 
thousand dollars. 

35 
(3) After the receipt of 

such returns with respect to a 
prison, the Court, sitting in 
open court in the exercise of the 
criminal jurisdiction of the Court, 

40 
shall dehvcr such prison. 

(4) Except as aforesaid, it 
shall not be obligatory on the 
Court to deliver any prison, or 
for a governor of a prison, 

45 
unless so directed by the Court, 
to make any such returns. 

(5) For any of the 
purposes aforesaid the Court 
shall be constituted by any one 

so Judge of the Court. 
Paragraph (lc) Omit "prisoners."; insert 

of sub- "prisoners;". 
section (1) 
or section ,0. 

SECOND 
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SECOND SCHEDULE-continued. 

First Column. Second Column. 

Reference I Subiect. I Section, etc., I 
5 to Act. • to be amended. Amendment. 

10 

--------~--------~--·--------7-----------------------
No. 9, 1952- Prisons-cont. Subsection (I) Insert next after paragraph (k) 

cont. of section the following two new para-
50. graphs:-

(1) the times for the making of 
. returns to the Supreme 

Court for gaol delivery; 
(m) the particulars to be given 

in returns to the Supreme 

1 s No. 36, 1954 Grain 
tors. 

Eleva· Paragraph (a) 
of sub­
section (3) 
of section 
40. 

Court for g:1ol delivery. 
Omit the paragraph ; insert the 

following pnmsnaph:-

20 

25 

30 

35 

40 

45 

so 

55 

Paragraph (b) 
of sub­
section (3) 
of .section 
40. 

Subsection (I) 
of section 
41. 

Subsection (2) 
of section 
~3. 

Subsection (3) 
of section 
53. 

Subsection (1) 
of section 
56. 

Subsection (4) 
of section 
56. 

Subsection (5) 
of scdion 
~6. 

(a) it bn!l been established to 
the satisfaction of the 
Supreme Court that the 
debenture has been lost or 
destroyed before it has 
been paid off; 

Omit "judge" ; insert "Court". 

Omit "in its equitable jurisdiction, 
in accordance with rules of 
court,". 

After "debt" insert "or liquidated 
demand". 

Omit the subsection. 

Omit "A writ or other process"; 
insert "Proceedings". 

Omit "sued out or served upon"; 
insert "commenced against". 

Omit "or any judge of the court". 
Omit "or judge" wherever 

occurring. 
Omit "a judge of". 
Omit "m o.ccordance with rules 

of court". 
Omit "judge may, if he"; insert 

"Court may, if it". 
Omit "Any person who is 

dissatisfied with the decision of 
the judge on any such application 
may appeal to the Supreme Court 
and that Court may on the ap peal 
make any order which ought to 
have been made in the first 
instance. 

SECOND 
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SECOND SCHEDULE-contln11ed. 

First Column. 

s Reference I 
to Act. Subject. I Section, etc., I 

to be amended. 

No. 36, 1954 Grain Eleva-
-cont. tors-cont. 

10 

1 S No. S9, 1963 State Planning 
Authority. 

20 

25 

30 

35 

40 

45 

50 

Subsection (S)I 
of scctlon 
56-rom. 

Subsection (6) 
of section 
56. 

Subsection (7) 
of section 
S6. 

Paragraph (a) 
ofsubsection 
(3) ofsc.:tion 
Sl. 

Paragraph (b) 
of subsection 
(3) ofsc.:tion 
SI. 

Subsection (1) 
or section 
52. 

Section 67 

Subsection (I) 
or section 
70. 

Subsection (4) 
of section 
70. 

Subsection (5) 
of section 
70. 

Second Column. 

Amendment. · 

Every such appeal shall be 
made in accordance with rules of 
court" . 

Omit "in bar"; insert ''as a defence 
to the action". 

After "action" insert "other than 
an action in the Supreme Court". 

Omit · the paragraph;· insert the 
following paragraph :-

(a) it has been established to 
the satisfaction of the 
Supreme Court that the 
debenture has been lost or 
destroyed before it has 
~n paid off; 

Omit "judge" ; insert "court". 

Omit "in its equitable jurisdiction". 

Omit the section; insert the follow­
ing section:-

67. Any charge, fee or money Recovery of 
due to the Authority under the charges, etc. 
provisions of this Act may be 
recovered as a debt or liquidated 
demand in a court of competent 
jurisdiction. 

Omit "A writ or other process"~ 
insert "Proceedings". 

Omit "sued out or &erved upon''; 
insert "commenced against". 

Omit "or any judge of the court". 
Omit "or judge" wherever 

occurring. 
Omit ''a judge of". 
Omit "in accordance with rules of 

court". 
Omit "judge may, if he"; insert 

"court may. if it". 
Omit "Any person who is dissatis­

fied with the decision of the 
judge on any such application 
may appeal to the Supreme 
Court and that court may on the 

SECOND 
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SECOND SCHEDULE-continued. 

First Column. Second Column. 

Reference 

I to Act. 

No. S9, 1963 
-ctJnt. 

No. 32, 1965 

Subject. I Section, etc., I 
to be amended. 

State Planning 
Authority 
-cont. 

Law Reform 
(Miscclla· 
neous Pro· 
visions). 

Subsection (S) 
of section 
10-cont. 

Subsection (6) 
of section 
70. 

Subsection (7) 
of section 
70. 

Section 3 

PART II 

Subsection (I) 
of section 4. 

SectionS 

Amendment. 

appeal make any order which 
ought to have been made in the 
first instance. 

Every such appeal shall be 
made in accordance with rules 
of court". 

Omit " in ba.r" ; insert "as a defence 
to the act1on". 

After "action" insert "other than 
. an action in the Supreme 
Court". 

Omit "HEARING AND· . DETER-
MlNA110N OF CIVIL ACllONS"; 
insert "TRIAL BY JURY IN 
DISTRICT COURTS". 

Omit " PART V.-DECLARATORY 
0ROERs-.r.r. 15, 16." 

Omit "PART VI.-PoWER TO 
ENnR SUBSTITUTED VERDICT­
s. 17 ." 

Omit "ss. 18, 19.": insert "s. 19." 
Omit "ss. 23-27."; insert "ss. 

26-27". 
Omit the heading "HEARING AND 

D£Tl!RMINA110N OF .CIVIL 
AcnoNs"; insert the following 
heading:-

"TRIAL BY JURY IN DtSTRICT 
COURTS." 

Omit "in the Supreme Court or''. 

Omit the section; insert the follow­
ing section:-

5. In any action to which this Amendment 
Part applies the court may on the of procedure 
application of any party made as to trials by 
not later than such time before jury. 
tbe trial as may be limited by 
rules or court, upon being 
satisfied that circumstances exist 
which render it desirable to do 
eo and shall-

(a) where both parties so apply; 
or 

(b) where the action is for 
damages in respect or the 
death of or bodily injury 
to any person and is based 
upon any act, neglect or 

SECOND 
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SECOND SCHEDULE-continued. 

First Column. 

Reference I Subject. to Act. 

No. 32. 196S Law Reform 
-cont. (Miscella-

neous Provi-
sions)-cont. 

I Section, etc., I 
to be amended. 

SectionS-
cont. 

Subsection (1) 
or section 
SA. 

Subsection (2) 
of section 
SA. 

Paragraph (c) 
of subsection 
(J) ofsection 
10. 

Section 12 
Section 14 
PARTY 
PART VI 
Section 18 
Paragraph (a) 

of section 
22. 

Paragraph (c) 
of section 
22. 

Paragraph (d) 
of section 
22. 

Second Column. 

Amendment. 

default of the defendant for 
which, if proved, he would, 
as the employer or t hat 
person and not otherwise, 
incur liability to the plain­
tiff, 

order that the action be tried with 
a jury ; but save as aforesaid, any 
action to which this Part applies 
shaU, notwithstanding section 
ninety of the District Courts Act, 
1912, as amended by subsequent 
Acts, be tried by a judge without 
a jury: 

Provided that the provisions of 
this section shall be without 
prejudice to the .POWer Of the 
court to order, m accordance 
wilb rul~ or court, that different 
QUC$UODli of fact arising in any 
aetion be tried by different modes 
of trial, :lnd where any such 
order is made the provisions of 
this section shall have effect 
accordingly. 

Omit "in the Supreme Court or". 

Omit "in the Supreme Court or". 

Omit "as a satisfaction of the 
Jud&mcnt obtained"; insert "to 
:lDY a tent as a defence to the 
proceedings". 

Omit "be a satisfaction of the 
judgment" ; insert "be a 
defenc:c". 

Omit the section. 
Omit "of the Supreme Court or". 
Omit the Part. 
Omit the Part. 
Omit the section. 
Omit the paragraph. 

Omit the paragraph. 

Omit the paragraph. 

SBCX>ND 
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SECOND SCHEDULE-continued. 

First Column. Second Column. 

Reference I Subiect. I Section, etc., J 
5 to Act. • to be amended. Amendment. 

10 

15 

20 

2S 

30 

' 35 

40 

4S 

so 

-------.--------~--------~------------------
No. 32, 196.5 

-.....cont. 
Law Reform 

(Miscella­
neous Provi­
sions)-cont. 

Paragraph (g) 
of section 
22. 

Paragraph (h) 
of section 
22. 

Paragraph (i) 
of section 
22. 

Paragraph (j) 
of section 
22 • . 

Paragraph (k) 
of section 
22. 

Section 23 
Section 24 
Section 2.5 • . 
SCHEDULE 

No. 72, 1967 Sup_reme Court Section 2 
(Summaey 
Jurisdiction). 

Section 8 

Section 10 

Section 1.5 

Omit the paragraph. 

Omit the paragraph. 

Omit the paragraph. 

Omit the paragraph. 

Omit the paragraph. 

Omit the section. 
Omit the section. 
Omit the section. 
Omit so much as refers to Acts 

No. 21, 1899, No. 3.5, 1900, 
No. 49, 1900, No. 24, 1901 and 
No. 19, 1903. 

Omit the section; insert the 
following section :-

2. In this Act, unless in· Interpreta­
consistent with the context or tion. 
subject-matter-

"Court" means the Supreme 
Court of New South Wales. 

"Court of Appeal" meallll the 
Court of Appeal as constituted 
by the Supreme Court Act, 1969, 
exercising, pursuant to that Act, 
the jurisdiction of the Court. 

"Judge" means Judge of the 
Court. 

Omit "of court": lniicd "of court 
made under tblS Act". 

Omit "of court''; lnsert "of court 
made under this Act". 

Omit the section ; insert the 
following scction:-

1.5. (1) The payment of any Enforce­
moneys ordered by a Judge mcnt of tines 
exercisinG summary jurisdiction and orden 
under this Act to be paid as a for payment 
penll.lty may be enforced, subject of moneys. 
to any order in respect thereof 
made under section sax teen of this 

SECOND 
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SECOND SCHEDULE-continued. 

First Column. 

Reference I 
to Act. Subject. 

No. 72, 1967 SupremeCourt 
-cont. (Summary 

Jurisdiction) 
--cont. 

I Section, etc., I 
to be amended. 

Section IS­
cont. 

Subsection (2) 
of section 
16. 

Subsection (l) 
of section 
18. 

Subsection (3) 
of section 
18. 

Subsection (1) 
of section 
19. 

Section 20 
Section 21 

Section 22 

Second Column. 

Amendment. · 

Act, as if the order for payment 
were an order of the Court, made 
under the Supreme Court Act, 
1969, for paymen·t of the moneys 
to Fler ~ajesty. 

(2) The payment of any 
moneys ordered by a Judge 
exercising summary jurisdiction 
under this Act to be paid for 
costs may be enforced, subject 
to any order made· in respect 
thereof under section sixteen of 
this Act, as if the order for 
payment were an order of the 
Court, made under the Supreme 
Court Act, 1969, for the payment 
of the moneys to the person to 
whom the costs are ordered to be 
paid. 

Omit "of court"; insert "of court 
made under this Act". 

Omit "special". 

Omit "of the Court of Appeal"; 
insert "of court made under this 
Act". 

Omit "special" ; Insert "6mted". 
Omit "that Court" i insert "the 

Court of Appeal". 
Omit "rules of the Court of 

Appeal" ; insert " rules of court 
made under this Act". 

Omit "special" wherever occurring. 
Omit the section ; insert the 

following scction:-
21. Where the Jud11e refuses to Court may 

state a c:usc, the Court of Appeal direct case to 
may, on Lhe applit:!~tion of the be stated, 
appellant, order the Judge to 
atatc the c:ase subject to the 
appellant entering into the recog-
nizance mentioned in subsection 
one of section nineteen of this 
Act, 

Omir the section; insert the 
following section:-

22.. Where the appellant has Appellant to 
received the c:ase or has been commence 
notified in writing that it has proceedings 

on case. 

SECOND 
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SECOND SCHEDULE-continued. 

First Column. 

Reference I 
to Act. Subject. I Section, etc., I 

to be amended. 

No. 72, 1967 Supreme Court Section 22-
-cont. (Summary cont. 

Jurisdiction) 
-<ont. 

Section 23 

Subsection (1) 
of section 
24. 

Subsrctlon (3) 
of section 
24. 

Section 2S 
Section 26 

Section 27 
Subsection (1) 

of section 
29. 

Subsection (2) 
of section 
29. 

Paragraph ~ 
of su 

. section (2) 
of section 
29. 

P67307-1S 

Second Column. 

Amendment. 

been stated and signed and is 
available, he shall commence, 
under the Suprel"')e Court Act, 
1969, proceedings thereon in the 
Court. 

Omit the section; insert the 
following section:-

23. (J) The Court of Appeal 
sbo.U hear and determine the 
ques tion or questions of Jo.w aris­
in~ on any case and shall-

(a) reverse, affirm or amend 
the determination in respect 
of which the case was 
stated; 

(b) remit the matter to the 
Judge with the opinion of 

· the Court of Appeal there­
on; or 

(c) make such other order in 
relation to the matter as 
seems fit. 
(2} The decision of the 

Court or Appeal on the hearing 
of any such case shall be binding 
on the Judse and upon all parties 
to the proceedings in which the 
dctcrmlna.Lion. w:u made. 

Omit " , within twenty·oile days 
after the conviction or order,". 

Omit "and shall have power to 
make such order as to the costs 
of the Appeal as to the Court of 
Appeal seems fit". 

Omit "special". 
Omit "by any of the means 

authorised by rules of the Court". 
Omit the section. 
Omit "The"; insert "Subject to 

the . Supreme Courf Act, 1969, 
the". 

Omit "general rules"; insert " rules 
of court under this Act". 

Omit "subsection may"; insert 
"subsection may, subject to the 
Supreme Court Act, 1969,". 

Omit "of the Court"; insert "of 
court made under this Act". 

SECOND 

Powers of 
the Court 
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in dealing 
with cases 
so stated. 
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SECOND SCHEDULE-continued. 

First Column. Second Column; 

Reference 
5 to Act. 

No.3, 1968 

10 

15 

20 

No. 11, 1968 

2S 

30 

35 

40 

4S 

so 

Subject. I Section, etc., I 
to be amended. 

Administration Section 3 
of Justice. 

Sydney Farm 
Produce 
Marketing 
Authority. 

Paragraph (b) 
of section 
4. 

PART III .. 
PART IV . . 
PART V 
SCHEDULE 

Paragraph (a) 
of sub­
section (3) 
of seclion 
31. 

Paragraph (b) 
of sub­
section (3) 
of section 
31. 

Section 41 

Subsection (1) 
of section 
44. 

Subsection (4) 
of section 
44. 

Subsection (5) 
of section 
44. 

Amendment. -

Omit " PART III.-AMENDMEm- OF 
COMMON LAW PROCEDURE ACT, 
1899-1967-s. S.". 

·Omit "PART IV.-AMENDME!IT OF 
SUPREME CounT AND CrRcurr 
CoURTs ACT, 1900-1967-,r. 6.". 

Omit "PART V.-AME!'IDMENT OF 
EQUITY ACT, 1901-1965-s. 7.". 

Omit llle paragraph. 

Omit the Part. 
Omit the Part. 
Omit the Part. 
Omit so much as refers to Acts 

No. 21, 1899, No. 35, 1900 and 
No. 24, 1!}1)1. 

Omit the paragraph; insert the 
following paragraph:-

(a) it has been established to 
the satisfaction of the 
Supreme Court that the 
debenture or bond has been 
lost or destroyed before it 
has been paid off; 

Omit "judge" ; insert "court". 

Omit the section; insert the 
following section:-

41. Any charge, fee, remuner­
ation or money due to the 
Authority under the provisions 
of this Act or the regulations 
may be recovered . as a debt or 
liquidated demand in a court of 
competent jurisdiction. 

Omit · "A writ or other process"; 
insert "Proceedings". 

O'!lit "sued out or served upon"; 
msert "commenced against". 

Omit "or any judge of the court". 
Omit "or judge" wherever 

occurring. 
Omit "tt judge of". 
Omit "in accordance with rules of 

court". 
Omil "judge may, if he" ; insert 

"court may, if it", 

SECOND 
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SECOND SCHEDULE-continued. 

First Column. 

Reference I Subject. to Act. 

No. ll, 1968 Sydney Farm 
-cont. Produce 

Marketing 
Authority-
cont. 

I Section, etc., 
to be amended. 

Subsection (5) 
of section 
44--cont. 

Subsection (6) 
of section 
44. 

Subsection (7) 
of section 
44. 

Second Column. 

Amendment. 

Omit "Any person who is dissatis­
fied with the decision of the 
judge on any such application 
may appe.·ll to the Supreme Court 
and that Court may on the appeal 
make any order which ought to 
have been made in the first 
instance. 

Every such appeal shall be 
made in accordance with rules of 
court.". 

Omit "in bar"; insert "as a 
defence to the action". 

After "action" insert ••other than 
an action in the Supreme Court". 

TIIIRD 



s Reference 
to Act. 

SS Vic. No. 12 
60 Vic. No. 23 

10 
No. 11, 1898 
No. 13, 1898 

No. 22, 1898 
15 No. 18, 1899 

No. 24, 1899 
No. 16, 1900 
No. 20, 1900 
No. 25, 1900 

20 No. 34, 1900 

No. 5, 1901 
No. 8, 1901 

25 No. 9, 1901 
No. 28, 1901 
No. 33, 1901 

No. 27, 1902 
30 No. 29, 1902 

No. 66, 1902 
No. 95, 1902 
No. 14, 1906 

35 No. 49, 1906 
No. 9, 1909 
No. 30, 1912 

No. 33, 1912 
40 No. 73, 1912 

No. 19, 1913 
No. 47, 1920 
No. 3, 1921 

45 
No. 10, 1921 

No. 42,1924 

SO No. 15, 1925 

No. 15, 1926 
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THIRD SCHEDULE. 

OTATJON. 

Column 1. 

Subject. 

Partnership 
Municipal Council of 

Sydney Electric Light­
ing. 

Evidence . . 
Wills, Probate and Ad-

ministration. 
Legal Practitioners 
Landlord and Tenant 
Stage-carriages 
Sheriff 
Oaths 
Real Property . . . . 
Witnesses Examination .. 

Police: Offences 
Judgment Creditors' 

Remedies. 
Anatomy 
Hawkers and Pedlers 
Inclosed Lands Protection 

Justices .. 
Arbitration 
Pawnbrokers 
Publ1c Road.s . . . . 
Adminlstrntlon Amending 

Mining 
Fire Brigades 
Gov~rnment Railways 

Small Debts Recovery 

Irrigation .. 
Public Trustee 
Stamp Duties 
Real Property (Amend· 

ment). 
Land and Valuation Court 

Administration of Justice 

Administration of Justice 

Workers' Compensation .. 

Column 2. 

Citation. 

Partnership Act, 1892-1969. 
Municipal Council of Sydney Electric 

Lighting Act, 1896-1969. 

Evidence Act, 1898-1969. 
Wills, Probate and Administration 

Act, 1898-1969. 
Legal Practitioners Act, 1898-1969. 
Landlord and Tenant Act, 1899-1969. 
Stage-carriages Act, 1899-1969. 
Sheriff Act, 1900-1969. 
Oaths Act, 1900-1969. 
Real Property Act, 1900-1969. 
Witnesses Examination Act, 1900-

1969. 
Police Oft'c:nces Act, 1901-1969. 
Judgment Creditors' Remedies. Act, 

1901-1969. 
Anatomy Act, 1901-1969. 
Hawkers and Pedlers Act, 1901-1969. 
Inclosed Lands Protection Act, 1901-

1969. 
Justices Act, 1902-1969. 
Arbitration Act, 1902- 1969. 
Pawnbrok.:rs Act, 1902-1969. 
Public Roods Act, 1902-1969. 
Admfni5trotion Amending Act, 1906-

1969. 
Mining Act, 1906-1969. 
Fire Brigades Act. 1909-1969. 
Government Railways Act, 1912-

1969. 
Small Debts Recovery Act, 1912-

1969. 
lrri,l!ation Act, 1912.:..1969. 
Public Trustee Act, 1913-1969. 
Stamp Duties Act, 1920-1969. 
Real Property (Amendment) Act, 

1921-1969. 
Land and Valuation Court Act, 

1921-1969. 
Admfnlstnulon of Justice Act, 1924-

1969. 
Administration of Justice Act, 1925-

1969. 
Workers' Compensation · Act, 1926-

1969. 

1HIRD 
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THIRD SCHEDULE-continued. 

Column 1. Column 2. 

Subject. Citation. 

----------~----------------~------------------------

10 

15 

No. 7, 1928 

No. 18, 1930 
No. 49, 1930 

No. 3, 1932 
No. 31, 1932 

No. 49, 1932 

No. 14, 1935 

20 No. 47, 1935 
No. 35, 1937 
No. 30, 1938 

25 No. 11, 1940 

No. 44, 1940 

No. 37, 1941 
30 

No. 28, 1944 

No. 33, 1946 
35 

No. 41, 1947 
No. 22, 1948 

40 No. 22, 1950 

No. 11, 1951 

No. 9, 1952 
45 No. 41, 1953 

No.18, 1954 

SO No. 36, 1954 
No. 40, 1954 

No. 13, 1957 

SS No. 10, 1958 

Supreme Court and 
District Court (Judges). 

Transport 
Landlord and Tenant 

(Distress Abolition). 
Ministry of Transport •. 
Transport (Division of 

Functions). 
Wills, Probate and Ad­

ministration (Amend­
. ment). 
Supreme Court and 

Circuit Courts (Pro· 
thonotary) Amendment. 

Maritime Services 
Statute Law Revision 
Conveyancing, Trustee 

and Probate (Amend­
ment). 

Administration of Justice 

Attachment of Wages 
Limitation. 

Supreme Court and 
C £rcuit Courts (Amend· 
ment). 

Law Refonn (Miscel-
laneow; Pro~ isions). 

Law Reform (Miscel-
laneous Provisions). 

Jury (Amendment) . . 
Supreme Court and 

Circuit Courts (Pro­
thonotary) Amendment. 

Elec~ricity Commission •. 

Sydney Harbour Trans-
port. 

Pnsons 
Judges' Pensions 
Supreme Court, Industrial 

Arbitration and 
Workers' Compensation 
(Amendment). 

Omln Elevators . . . . 
Administration of Estates 

Supreme Court Procedure 

Common Law Procedure 
and Landlord and 
Tenant (Amendment). 

Supreme Court :1nd District Court 
(Judges} Act, 1928-1969. 

Transport Act, 1930-1969. 
Landlord and Tenant (Distress Aboli· 

tion) Act, 1930-1969. 
Ministry of Transport Act, 1932- 1969. 
Transport (Division of Functions) 

Act, 1932-1969. 
Wills, Probate and Administration 

(Amendment) Act, 1932-1969. 

Supreme Court and Circuit Courts 
(Prothonotary) Amendment Act, 
1935-1969. 

Maritime Services Act, 1935-1969. 
Statute Law Revision Act, 1937- 1969. 
Conveyancing, Trustee and Probate 

(Amendment) Act, 1938-1969. 

Administration of Justice Act, 1940-
1969. 

Attachment of Wages Limitation 
Act, 1940-1969. 

Supreme Court and Circuit Courts 
(Amendment) Act, 1941-1969. 

i.aw Reform (Miscellaneous Pro· 
visions) Act, 1944-1969. 

Law Reform (Miscellaneous Pro­
visions) Act, 1946-1969. 

Jury (Amendment) Act, 1947-1969. 
Supreme Court and Circuit Courts 

(Prothonotary) Amendment Act, 
1948- i969. 

Electricity Commission Act, 1950.:. 
1969. 

Sydney Harbour Transport Act, 1951-
1969. 

Prisons Act, 1952-1969. 
Judges• Pensions A~ 1953-1969. 
Supreme Court.lndLUtrial Arbitration 

nnd Workers' Compensation 
(Amendment) Act, 1954-1969. 

Grain Elevators Act, 1954-1969. 
Administration of Estates Act, 1954-

1969. 
Supreme Court Procedure Act, 1957-

1969. 
Common Law Procedure and Land­

lord and Tenant (Amendment) 
Act, 1958- 1969. 

lHIRD 
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THIRD SCHEDULE-continued. 

Column 1. Column 2. 

Subject. Citation. 

----------~----------------~------------------------
No. SS, 1960 

No. 29, 1961 

l O No. S9, 1963 

No. 37, 1964 

15 No. S2, 1964 

No. 66, 1964 

No. 12, 1965 
20 

No. 32, 196S 

No. 29, 1967 
25 No. 72, 1967 

No. 86, 1967 

30 No. 3, 1968 

No. II, 1968 

Landlord and Tenant 
(Amendment). 

Jndustrinl Arbitration 
(Basic Wage) Amend· 
ment). 

State Planning Authority 

Industrial Arbitration 
(Amendment). 

Judges' Pensions and 
Equity (Amendment). 

Workers' Compensation 
(Amendment). 

Supreme Court and 
Circuit Courts Amend· 
ment. 

Law Reform (Miscel· 
laneous Provisions). 

Legal Practitioners 
(Amendment). 

Supreme Court (Summary 
Jurisdiction). 

Industrial Arbitration 
(Basic Wage) Amend· 
mcnt. 

Administration of Justice 

Sydney Farm Produce 
Marketing Authority. 

Landlord and Tenant (Amendment) 
Act, 1960-1969. 

Industrial Arbhr.uion (Basic Wage) 
Amendment Act, 1961-1969. 

State Planning Authority Act, 1963-
1969. 

Industrial Arbitration (Amendment) 
Act, 1964-1969. 

Judges' Pensions and Equity (Amend· 
ment) Act, 1964--1969. 

Workers' Compensation (Amend­
ment) Act, 1964-1969.· 

Supreme Court and Circuit Courts 
(Amendment) Act, 1965-1969. 

Law Reform (Miscellaneous Pro­
visions) Act, 1965-1969. 

Legal Practitioners (Amendment) Act, 
1967-1969. 

Supreme Court (Summary Jurisdic­
tion) Act, 1967- 1969. 

Industrial Arbitration (Basic Wage) 
Amendment Act, 1967-1969. 

Admlnbtration of Justice Act, 1968-
1969. 

Sydney Farm Produce Marketing 
Authority Act, 1968-1969. 

FOUR Til 
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FOURTII SCHEDULE. 

SUPREME COURT RULES, 1969. 

PART 1. 

PRELIMINARY. 

S 1. These rules may be cited as the "Supreme Court Rules, 1969". Short 
title. 

2. These rules shall commence on the commencement of the. Act. Commence­
ment. 

3, These rules are divided as follows-

PART 1.-PRELIMINARY. 

PART 2.-TIME. 

10 PART 3.-DJSCOVERY BEFORE SuiT. 

PART 4.-coMMENCI!MENT OF PROCEEDINGS. 

PART 5.-PROCEIIDINGS BY SUMMONS. 

PART 6.-cRoss-cLAIMS. 

PART 7.-oRJGINATING PROCESS. 

15 PART 8.--'CAUSES OP ACTION AND PARTIES. 

PART 9.-5ERVICE: GE.NERAL. 

PART 10.---&.RVICE OUTSIDE THJ! STATE. 

DIVISION 1.-General-". 1-6. 
DMSION 2.-Service in Foreign Country-rr. 7-13. 

20 PART 11.-APPEARANCE. 

PART 12.-TRANSFER AND CoNSOLIDATION. 

PART 13.-8UMMARY DISPOSAL. 

DIVISION 1.--8ummary Judgment-rr. 1-4. 

DIVISION 2.-Summary Stay or Dismissal-r. S. 

25 DIVISION 3 . .:_Q!!neral-:-r~ 6. 

FOURTH 

Division 
of rules. 
· .. 

~ ... -
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FOURTH SCHEDULE-continued. 

PART 14.-coMMERCIAL LIST. 

PART 15.-PLE.ADING. 

DIVISION 1.-Preliminary-rr. 1, 2. 
5 DIVISION 2.-Particu/ar Pleadings-rr. 3-5. 

DIVISION 3.-Form and Manner of Pleading-rr. 6-19. 

DMSION 4.-Progress of Pleading-rr. 20-22. 

DIVISION 5.-General-rr. 23-27. 

PART 16.-PARTICULAP.S. 

10 PART 17.-DEF.A.ULT JVOOME.NT. 

PART 18.-ADMISSIONS. 

PART 19.-MOTIONS. 

PART 20.-AM:E.NDMENT. 

PART 21.-WITHDRAWAL AND DISCONTINUANCE. 

JS PART 22.-PAYMENT INTo CouRt. 

PART 23.-0ISCOVERY AND INSPECTION OP DocUMENTS. 

DIVISION 1.-Discovery-rr. 1-8. 

DIVISION 2.-Jnspection-rr. 9-13. 

DIVISION 3.-Genera/-rr. 14-16. 

20 PART 24.-INTERROGATORl£5. 

PART 25.-MEDlCAL ExAMINATION; INSPECTION OF PROPERTY, 
ETC. 

DIVISION I.-Medical Examlnation-rr. 1-7. 
DMSION 1.-/ruptction of Property, etc.-rr. 8, 9. 

25 DIVISION 3.-Defau/t-r. 10. 

PART 26.-DIRECTIONS. 

PART 27.-EVIDENCE BY DEPOSITION. 

PART 28.-JNTERIM PRESERVATION, BTC. 

PART 29.-RE.CEIVERS. 

30 PART 30.-DISPOSAL OP LAND. 

PART 31.-8EPARATE DECISION OF QUESTIONS. 

PART 32.--5TATED CASES. 

DMSION I.-External Stated Case-rr. 1-3. 

DIVISION 2.-$tated Cases Generally-rr. 4-8. 
FOUR1H 
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PART 33.-5E.TTING DoWN FOR TRIAL. 

PART 34.-TRIAL. 

PART 35.-ASSE.SSMENT. 

s PART 36.-EVIDE.NCE: GENERAL. 

PART 37.-5UBPOENAS. 

PART 38.-AFFIDAVITS, 

PART 39.-couRT ExPERT. 

PART 40.-JUDGMENTS AND ORDERS: GENERAL. 

10 PART 41.-JUDGME.NTS AND ORDERS: MINUTES AND ENTRY. 

DMSION I.-Common Law Division-r. 1. 
DIVISION 2.-Settlement Generally-rr. 2-8. 

DMSION 3.-Rev!'ew-r. 9. 
DIVISION 4.-Entry-rr. 10-14. 

1 S DMSION 5.-Copies and Service-rr. 15, 16. 

PART 42.-JUDGME.NTS AND ORDERS: ENFORCEMENT. 

PART 43.-DiscovERY IN Am OF ENFORCEMENT. 

PART 44.-WRITS OF EXECUTION: GENERAL. 

PART 45.-LEVY OF PROPERTY. 

20 PART 46.--GARNISHMENT. 

25 

PART 47.-cHARGlNG AND STOP ORDERS. 

PART 48.-AccoUNTs AND INQUIRIES: GENERAL. 

pART 49.-ACCOUNTS, INQUIRIES, ETC.: EQUITY DIVISION. 

DIVISION 1.-General-rr. l-9. 
DIVISION 2.-Administration Accounts and ln.quiries, etc.­

rr. 10-19. 

PART 50.-FUNDS IN COURT. 

PART 51.-couRT oF APPEAL. 

DMSION 1.-Preliminary-rr. 1, 2. 
30 DIVISION 2.-Appeals-rr. 3-18. 

OMSION 3.-Appeal Papers-rr. 19-25. 

DIVISION 4.-Written submissions--rr. 26-30. 
DMSION s.-General-rr. 31-34. 

FOURTH 

Part 1. 
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PART 52.-cosTS. 
DIVISION 1.-Pre/iminary-rr. 1-10. 

DIVISION 2.-Entitlemcnt-rr. 11-21. 
S DIVISION 3.-Party and Party Basis-rr. 22-28. 

DIVISION 4.--common Fund and Trustee Bases-rr. 29-31. 
DIVISION 5.-Solicitor and Client Bas~rr. 32, 33. 
DMSION 6.-Ta:x:ing 0{/icers-rr: 34-41. 
DIVISION 1.-Taxation-rr. 42-63. 

10 DMSION 8.-General-rr. 64-66. 
PART 53.-SECURI'IY. 

DIVISION 1.-Security for Costs--rr. 1-S. 
DIVISION 2.-Security for Future Conduct, and Recogniz­

ances-rr. 6-8. 
1 s PART 54.-PREROGATIVE AND 011-IER ORDERS. 

DIVISION 1.-Proccedings in lieu of Statutory Orders Nisi, 
etc.-rr. 1, 2. 

DMSION 2.--General-rr. 3, 4. 

PART 55.--coNTE.MPT. 

20 DMSJON 1.-Prcliminary--r. l. 
DMSION 2.--contempt ;, the Face or Hearing of the Court 

-rr. 2-4. 
DIVISION 3.-Motion or Proceedings for Punishment--rr. 

S-11. 
2S DIVISION 4.-Genera/-rr. 12-14. 

pART 56.-INTERPLEADER. 

DIVISION 1.-Pre/iminary-r. 1. 
DIVISION 2.-stakeholder's lnterpleader-rr. 2-4. 
DIVISION 3.--sheriffs Interpleader-rr. S-8. 

· 30 DIVISION 4.-General-rr. 9-14. 

PART S7.--5E.RVICE OF ExTERNAL PROCESS. 

PART 58.-EVIDENCE FOR EXTERNAL TRIBUNAL. 

PART 59.-ENFORCEME.NT OF ExTERNAL JUDGMENTS. 

PART 60.--MASTBRS. 
3S DIVISION 1.--General-rr. 1-4. 

DIVISION 2.-Reference and Removal to Judge-rr. S-8. 
DIVISION 3.-Appeal to Judge-rr. 9-16. 
DIVISION 4.-Appeal to the Court of Ap~al--r. 11. 

PART 61.-REGIST.IlARS. 
FOURTii 
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PART 62.-SHP.RIFF. 

DMSION 1.-General-rr. 1-4. 

DIVISION 2.-Fees--rr. 5-10. 

s PART 63.-DISABILITY. 

PART 64.-BUSINBSS NAMES. 

PART 65.-DoCUMBNTS. 

PART 66.-SOLICITORS. 

PART 67.-DEFAMATION. 

10 PART 68.-ADMINISTRA.TION OF EsTATES; EXECUTION OF 
TRUSTS. 

PART 69.-INFANTS' Cus'roDY AND SETTLEMENTs AcT RULEs. 

PART 70.-TRUSTBE ACT RULES. 

DIVISION 1.-lnvestment-rr. 1, 2. 
1 5 DIVISION 2.-Judicial Advice--rr. 3-6. 

DIVISION 3.-New Trustees--rr. 1-9. 
DIVISION 4.-Payment imo Court-rr. 10-15. 

SCHEDULES. 

Part 1. 

. 4. ( 1) The rules specified in the first column of Schedule A to Am.end-
20 these rules- ment and 

contin­
(a) are amended to the extent and in the manner spe<:ified oppo- uance of 

site those rules in the second column of that Schedule ; and rules. 

(b) subject to th_ose amendments, remain in force. 

(2) The rules specified in Schedule B to these rules remain in 
25 force. 

(3) The Conveyancing Act Rules, 1902, promulgated on the 
!!th September, 1902, remain in force. 

S. (l) The rules specified in Schedule C to these rules are Rescission 
rescinded. of rulea. 

30 (2) The rules made on the 18th March, 1908, relating to 
section 14 of the District Courts (Amendment) Act, 1905, are 
rescinded. 

.· ;. ; FOURm 
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FOURTH SCHEDULE-continued. Part 1. 

6. ( 1) The amendments and rescissions made by rules 4 and S Pending 
do ,not, unless the Cour:t otherwise orders, affect any proceedings proceed­
commenced in the Court before the commencement of the Act or angs. 

S affect any of the matters mentioned in paragraph (a) or paragraph 
(11) of subsection ( 2) of section 16 of tb.e Act. · 

(2) The Court may make orders under subrule ( 1) on applica­
tion by a party or of its own motion. 

(3) Where the Court makes an order under section 16 of the 
10 Act or under subrulc ( 1) of this rule, the Court may make such 

orders as it thinks fit as to amendment or otherwise in relation to the 
conduct of the proceedings. 

7. (I) An amendment made by rule 4 or a rescission made by rul.: Non-revivor. 
S shall not revive anything not in force or existing immediately before cf. 52 & 53 

1 S the commencement of these rules. Viet. c. 63, 
s. 38 (2) (a). 

(2) The rescission by rule S of any rules by which previous cf. Act No.4 
rules were rescinded shall not have the effect of reviving the previous 1897, 5• 6. 
rules. 

8. (1) In these rules, unless the context or subject matter otherwise 
20 indicates or requires-

"convention" means a convention made between Her Majesty or Int.erpTeta­
any of her predecessors and the king or other head of state tlon. 
of a foreign country regarding legal proceedings in civil 
and commercial matters. 

25 "convention country'' means a foreign country to which a con-

30 

. 35 

. vention applies. 

"corporation" includes any artificial per.!on. 

"cross-claim" means a claim for relief under section 78 of the 
Act. 

"curator" means-

(a) in respect of a person- Act No. 31, 
1969, S, 53 

(i) who is a patient within the meaning of the (1). 
Mental Health Act, 1958, including a person 

· detained in a mental hospital under Part VII 
of that Act: 

FOUR1H 
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FOURTH SCHEDULE-continued. 

(ii) who is a voluntary patient within the meaning 
of that Act whose estate has been taken in 
charge under section 22 of that Act by the 
Master in the Protective Division ; or 

(iii) to whose property section 101 of that Act 
applies-

the Master in the Protective Division ; 

(b) in respect of a protected person within the meaning 
of that Act, where a committee of his estate is 
appointed under section 38 of that Act-the 
committee; 

(c) in respect of an incapable person within the mean_i~g 
of that Act, where a manager of his property is 
appointed under section 39 of that Act-the 
manager ; and 

(d) in respect of a person of whose estate a· committee 
is appointed under section 48 of that Act-the 
committee. 

"disable person" means an infant or a mentally disable person. 

"document" includes any record of information, whether legible 
by eye or not. 

"examiner" means an officer of the Court or other person 
appointed under Part 27 for the examination on oath 
before him of any person. 

Partt. 

"folio" means 100 words, five figu~es being counted as one word. cf. Cost 
Rules, r . 2. 
Rules of the 
Supreme 
Court 
(Revised) 
1965 {Eng.) 
0 . 1, r. 4 (1) 

"funds" includes money, debentures, stock, shares and other 
securities and investments. 

"master" includes an acting master. 

30 "mentally disable person" means, in relation to any pro­
ceedings-

35 

(a) a person who is not an infant and who, owing to 
mental illness, is incapable of managing his affairs 
in respect of those proceedings ; or 

(b) an infant who bas a curator. 
FOURTH 
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"notice .. means notice in writing. 

"officer", in relation to a corporation, includes a director and 
any person having (whether alone or with others) powers 

S of management, direction or control of the corporation . 

.. originating process'' means a statement of claim, a summons or, 
where a cross-claim is made against a person not previously 
a party to the proceedings in which the cross-claim is made, 
the cross-claim. 

10 "pay", in relation _to funds, includes transfer, deposit and' deliver. 

IS 

"person bound". in relation to a judgment or order, means a 
person required by the judgment or order-

(a) to pay money; 

(b) to give possession of land: 

(c) to deliver goods (with or without the alternative of 
paying the assessed value of the goods) ; 

(d) to do any other act; or 

(c) to abstain from doing any act. 

"pleading" includes a statement of claim and a cross-claim and 
20 subsequent pleadings, but does not include a summons or 

a notice of motion. 

25 

"registrar"-

(a) means, in relation to proceedings in the Court of 
Appeal, the registrar of the Court of Appeal and, in 
relation to proceedings in a Division, the registrar 
of the Division ; and 

(h) includes an acting, deputy or assistant registrar. 

"the Act" means the Supreme Court Act, 1969. 

"tutor" means a next friend or guardian ad litem of a disable 
30 person. 

Part I. 

cf.R.S.C. 
(Rev.) 1965, 
0. 66, r. 2 
(5). 

"writing" includes, subje<:t to Part 65 (which relates to documents ct. Act No. 
generally), any mode of representing or reproducing words 4,fr1, 
in a visible form. s. · 

FOURTH 
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(2) The following provisions of the Interpretation Act of 1897 
apply to these rules as if these rules were an Act-

(a) section 16 (which relates to the mention of an officer in 
general terms) ; 

(b) section 17 (which concerns the relationship of references to 
New South Wales); 

(c) sections 20, 21 and 23 (which relate to the meaning of 
words and expressions) ; 

I 0 (d) section 24 (which relates to references to statutes) ; 

(e) section 30 (which relates to powers implicit in a pow~r to 
make appointments) ; and 

(f) sections 31 and 32 (I) (which relate to the exercise of 
powers and the performance of duties). 

Part 1. 

I 5 (3) In these rules, unless the context or subject matter other- cf. R.S.C. 
wise indicates or requires- (Rev.) 1965, 

0. l,r. S 
(1). 

(a) a reference to a Part or to a Schedule is a reference to 
that Part of, or Schedule to these rules ; 

(b) a reference in a Part to a -Division (not being a Division of 
20 the Court) or to a rule is a reference to that Division or 

rule in that ·Part ; 

( c:) a reference in a rule to a subrule is a reference to that 
subrule in that rule ; 

(d) a reference in a rule or subrule to a paragraph is a reference 
25 to that paragraph of that rule or subrule as the case may be. 

(4) For the purposes of these rules, a claim for a liquidated cf. R.S.C. 
demand together with interest is a claim for a liquidated demand, (Rev.) 1965, 
whether or not- %)~3, r. 1 

(a) the claim includes interest accruing after the date of the 
3 0 c:laim ; or 

.(b) a rate of interest is specified. 
FOUR1H 
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9. (1) There shall be the seals mentioned in the first column in the Seals. 
table below, which shall be impressed seals and respectively shall have cf. Protective 
the wording mentioned in the second column of the table and shall Jurisdiction 

S be in the custody of the officer mentioned in the third column of the Ru
1
1
1
es(ll9)68, 

table. r. · 

10 

15 

Column 1 Column 2 Column 3 
Seal Wording Custody 

General seal of the Supreme Court of Prothonotary 
Court New South Wales 

Seal of the Court of Supreme Court of Registrar of the Court 
Appeal New South Wales: 

Court of Appeal 
of Appeal 

Seal of each Divi· Supreme Court of Re~istrar of the Divi-
sion : New South Wales: SIOll 

(name of the 
Division) 

(2) Each of the seals mentioned in subrule ( 1) shall have effect 
as the seal of the Court. 

20 (3) Except where the rules otherwise provide, but subject to 
subrule ( 4), the seal of the Court of Appeal shall be used for the 
·purpose of proceedings in the Court of Appeal and the seal of each 
Division shall be used for the purpose of proceedings in that Division. 

(4) A rubber stamp facsimile of any seal may be used instead cf.P.I.R. 
25 of the seal for any purpose. r. 11 (3). 

10. ( 1) The first document filed io any proceedings shall have a Serial 
serial number assigned to it in the registry and that and each other number. 
document in the proceedings shall bear that number together with a c:f. P.J.R .• 
reference to the ca:tendar year in which the first document is filed. r. 10. 

30 . (2) A new series of numbers shall be commenced at the 
beginning of each calendar year. 

11. It shall be sufficient compliance with any requirement of the Forms. 
Act or the rules as to the form of any document if the document is cf. R.S.C. 
substantially in accordance with the requirement or has only such (Rev.) 1965, 

35 variations as the nature of the case requires. 0. 1, r. 9. 

12. The Court may dispense with compliance by a party with any Relief 
of the requirements of the rules, either before or after the occasion from rules. 
for compliance arises. · cf. Court 

of Appeal 
FOURTII Rules, r. S7. 
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13. (1) Where a person desires to commence proceedings or take Procedure 
any step in any proceedings, and the manner or form of procedure ~anting or 
is not prescribed by the Act or the rules or by or under any other m doubt. 

S Act or that person is in doubt as to the manner or form of procedure, g. High 
the Court may, on application by that person, give directions. R~:!. o. 72, 

r. 1 (1). 

(2) Proceedings commenced in accordance with the directions cf. H.C.R. 
of the Court shall be well commenced. 0 . 72, r. 1 

(2). 

(3) A step taken in accordance with the directions of the cf. H.C.R. 
1 0 Court shall be regular and sufficient. 0. 72, r. 1 

(2) . 

14. These rules do not affect the right of any person to commence Saving as 
proceedings for discovery. to discovery. 

cf. Act No. 
24, 1901, 
a.4S. 

PART 2. 

DME. 

1 S 1. In any judgment or order and in any document in any proceed- "Month" 
ings, unless the context or subject matter otherwise mdic:tte! or cf. R.S.C. 
requires, "month" means calendar month. fRev.) 

1965, 
0. 3, r. 1. 

2. ( 1) Any period of time fixed by rules or by any judgment or Reckonin&. 
order or by any document in any proceedings, shall be reckoned in cf. R.S.C. 

20 accordance with this rule. (Rev.) 
1965, 
0. 3,r.2 

(2) Where a time of one day or a longer time is to be reckoned ( l). 
by reference to a given day or event, the given day or the day of the 
given event shall not be counted. 

(3) Where, apart from this subrule, the period in question, being 
25 a period of S days or less, would include a d~y on which the registry 

is closed, that day shall be excluded. 

( 4) Where the last day for doing a thing is a day on which the 
registry is closed, the thing may be done on the next day on which the 
registry is open. 

30 3. ( 1) The Court may, on terms, by order extend or abridge any Extension 
. time fixed by the rules or by any judgment or order. and abridg- . 

ment. 

p 67307-16 

ct.R.s.c. 
(Rev.) 1965, 

FOUR Til O. 3' r. S (1). 
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(2) The Court may extend time under subrule ( 1) as well after c(. R.S.C. 
as before the time expires whether or not an application for the cxten- (RCY.) 
sion is made before the time expires. :i,6.J.·r. 5 

(2). 

5 (3) The period within which a person is required by rules or by cf. R.S.C. 
any order to serve, file or amend any pleading or other document may (Rev.) 
be extended by consent without an order for extension. g;~·r. 

5 
(3). 

4. Where no time is fixed by the rules or by any judgment or order FJ.Xing 
of the Court for the doing· of any thing in or in connection with any times. 

10 proceedings, the Court may, by order, fix the time within which the cf. R.S.C. 
thing is to be done (Rev.) 

• 1965, 
0. 62, r. 16 
(1) (b) ; 
Court of 
Appeal 
Rules, r. 22. 

5. ( 1) In the period from the beginning of tbe day on which the Vacation. 
summer vacation begins until the end of the 14th of January next cf. General 
following, time shall not, unless the Court otherwise orders, run so as Rules of 

1 S to put any party in default in respect of any Act for the doing of which ~e 
3
Coult, 

a time is. fixed by the rules or by any judgment or order of the Court · 'r. · 
but, subject to subrule (2), business may be done during that period. 

(2) A hearing or trial shall not be held io vacation, unless the cf. G.R.C., 
Court otherwise orders. 0. 1, r. l. 

20 (3) Subrule ( l) does not apply to the time limited for any per-
son to enter an appearance. 

6. ( 1) The registries shall be . open to the public for business Registry 
between 9.30 io the morning and 4 io the afternoon, except on Satur- hours. 
"days, Sundays aod other holidays. cf. G.R.C., 

0. 2,r. l. 

25 (2) A registry or part of a registry may be opened at other times cf. G.R.C., 
for urgent bwiness. 0. 2 •. r. 1, 

proVlSO. 

FOUR11i 
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FOURTH SCHEDULE-continued. Part 3. 

PART 3. 

DISCOVERY BEFORE SmT. 

1. ( 1) Where, on application by any person, it a.ppears to the ~amina-
S Court that- Uon and 

production. 
(a) the applicant has a prima facie case for relief in proceed-

ings in the Court against any person (in this rule called 
the person concerned) ; 

(b) the -applicant, having made reasonable inquiries, does not 
10 know the name, or does not know the description, of the 

person concerned, or is otherwise unable to identify the 
person concerned sufficiently for the purpose of commenc­
ing proceedings against the person concerned ; and 

(c) some person has or may have knowledge of facts, or bas . 
15 or may have in his possession, custody or power any docu- · 

ment or thing, tending to assist in the ~certainment of the 
name or description or other identification of the person 
concerned, · 

the Court may order that person-

20 (d) to .attend before the Court or an officer of the Court and 
be orally examined on any matter relating to the name or 
description or other identification of the person concerned ; 
or 

(e) to produce any document or thing in his possession, custody .. 
25 or power relating to the name or description or other identi- ' · 

fication of the person concerned. · 

(2) Where, on the application of any person, the matters men­
tioned in paragraphs (a) and (b) of subrule (1) appear to the 
Court and it further appears to the Court that a corporation has or 

30 may have in its possession, custody or power any document or thing . 
tending to assist in the .ascertainment of the name or description or 
other identification of the person concerned the Court may order the 
corporation or any officer of the corporation to produce any docu­
ment or thing in the possession, custody or power of the corporation 

35 relating to the name or description or other identification of the 
person concerned. 

(3) In this rule, "description" includes the place of residence, . ' · 
place of business, occupation and sex of the person concerned. 

2. (1) A person may apply for orders under rule 1 by summons Procedure. 
40 without making any person a defendant. 

FOURTH 
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(2) An order under rule 1 must be served personally on the 
person ordered to attend or to produce any document or thing . 

Part4. 

. 3. ( 1) An order under rule 1 shall not require a person to attend Conduct 
' or to produce any document or ·thing on any day on which his attend- money. 

ance, or production by him, is required, unless a sum sufficient to meet 
his reasonable expenses of carrying out the requirements of the order 
in relation to that day is paid or tendered to him at the time of 
service of the order or not later than a reasonable time before that 

10 day. 

(2) Where an order under rule 1 requires a corporation to cf. Act No. 
produce any document or thing, the . sum mentioned in subrule ( 1) 71, 1961, 
may be paid or tendered to any person. ;pparently in the service of 5• 362 (Z). 
the corporation and apparently of or · above the age Pf sixteen 

15 yean. 

20 

4. Where any person incurs expense or loss in complying with an Expense 
order under rule 1 in an amQunt exceeding any sum paid under rule and loss. 
3, the Coun may order the applicant to pay to thnt person an amount 
sufficient to tnake good the expense or loss. 

PART 4. 

COMMENCEMENT OF PROCEEDINGS. 

1. Notwithstanding the provisions of any Act, rule or regulation Two modes 
in force immediately before the commencement of ·the Act, proceed- only. 
ing3 in the Court . .!hall be commenced by statement of claim or by (k R.~.C. 

25 aununons. t9~s·. o. s, 
r.l. 

30 

.-.:: 

2. ( 1) ProceedJogs shall be commenced by statement of claim- Where 
uateme.nt 

where a claim is made by the plaintiff for any relief or o! cl!lim 
remedy for any tort ; requ~rcd. 

cf. R.S.C. 

(a) 

(b) 

(c) 

where a claim made by the plaintiff is based on an allega- (Rev.) 
tlon of fmud ; 1965, 0. 5, 

r. 2. 
where a claim is made by the plaintiff for damages for 
breach of duty (whether the duty exists by virtue of a 

· contract or of a provision made by or under an Act or 
independently of any contract or any such provision), and 

FOUR Til 
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the damages claimed consist of or include damages in 
respect of the death of any person or in respect of personal 
injuries to any person or in respect of damage to any 
property ; and 

(d) where a claim is made by the plaintiff for damages for 
breach of promise of marriage. 

Part4. 

(2) In subrule ( 1) "personal injuries" includes any disease cf. R.S.C. 
and any impairment of a person's physical or mental condition. (Rev.) 

1965,0. 5, 
r.2. 

1 0 ( 3) Subrule (l) does not apply to proceedings commenced by cf. Act No. 
a person who desires to apply for- 24, 1901, 

4th Schedule, 
(a) a declaration of right; r . 8A (1). 

(b) an immediate injunction; 

(c) an immediate appointment of a receiver; or 

15 (d) immediate orders under Part 28 rule 2 (which relates to 
the preservation of property) . 

3. ( 1) Except in the case of proceedings which by the rules or by Where 
or under any Act are required to be commenced by statement of plaintiff 
claim, proceedings may be commenced either by statement of claim may choose. 

20 or by summons as the plaintiff considers appropriate. {i~.~.C. 
1965,0. 5. 
r. 4(1). 

(2) Proceedings- cf.R.S.C. 

(a) in which the sole or principal question at issue is, or is ~~lb. s 
likely to be, one of the construction of an Act or of any r. 4 (l). • 
-i09trument made under an Act, or of any deed, will, con-

2 S tract or other document, or some other question of law ; 
or 

(b) in which there is unlikely to be a substantial dispute of 
fact, 

are amongst those which are appropriate to be commenced by sum-
3 0 mons unless the plaintiff considers the proceedings more appropriate 

to be commenced by statement of claim. 1; :~ 

4. (1) Subject to subrule (2) and ruleS (1) and subject to rule 3 Suitin 
(2) of Part 63 (which relates to dis:lbility), any person may proceed J)Cl'aon. 
in the Court by a solicitor or in person. cf. R.S.C. 

· (Rev.) 
FOURTII 1965, 0 . S, 

r. 6 (1). 
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(2) Except as provided by or under any Act, a corporation may cf. R.S.C. 
no~ ~ommence or carry on any proceedings otherwise than by a \}~5; b. S, 
sohcttor. r. 6 (2). 

S S, (1) A relator must act by a solicitor. Relator. 
cf.R.S.C. 
(Rev.) 
1965, o. 15, 
r. II. 

(2) A solicitor may not act for a relator in any proceedings cf; R.S.C. 
unless the relator bas authorised the solicitor in writing to act for \}rl's·b 15 him in !be proceedings and the aulhority hail been filed. r. n: · ' 

(3) The authority may be written on the originating process. 

10 (4) A married woman may be a relator. 

PARTS. 

PROCEEDINGS BY SUMMONS. 

1. This Part applies only to proceedings commenced by summons. Application. 
ci. R.S.C. 
(Rev.) 
1965,0. 7, 
r.l: 
0. 28, r. I. 

2. (I) A party claiming relief by summons shall be called 
IS plaintiff. 

a Parties. 
cf.R.S.C. 
(Rev.) 
1965,0. 7, 

20 

r. 2 (2). 

(2) A party against whom relief is claimed 
be called a defendant. 

by summons shall cf. R.S.C. 
(Rev.) 
!965,0. 7, 
r. 2 (2). 

3. Where the plaintiff wishes to move for­

(a) an inuuediate injunction; 

(b) the inuuediate appointment of a receiver; 

(c) the continuance of an injunction or of an appointment 
a receiver ; or 

of 

(d) an order under Part 28 rule 2 (which relates to the preser­
vation of property), 

Urgent 
relief. 
cf.ActNo. 
24. 1901. 
Sch. 4, r. B•. 

2S be may include notice of !be motion in the summons. 
FOURTH 
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4. ( 1) Where any defendant has entered an appearance or has Appoint­
made default in appearance, the plaintiff may obtain from the registry hmcn! for 
an appointment for bearing. earmg. 

. cf.R.S.C. 
(Rev.) 
1965, 0.28, 
r : 2 (1). 

5 (2) Where a plaintiff does not obtain an appointment under cf. R.S.C. 
subrule (1) within seven days after becoming entitled to do so, a ~~6s·b 28 
defendant may obtain from the registry an ·appointment for hearing. '"· 2 ('3): ' 

(3) Where there is no defendant, or where the plaintiff is cf. R.S.C. 
entitled under these rules to proceed without service of the summons ~~.S·b 

28 10 on the defendant, the plaintiff may, at or after the time of filing r. 2 ci> · ' 
the summons, obtain from the registry nn appointment for hearix;ag. • 

( 4) Where the proceedings are not disposed of altogether on 
the first date appointed for hearing, a party may, unless the Court 
otherwise orders, obtain from the registry au appointment for further 

15 hearing. 

(5) The Court may, by notice given to each party who has an 
· address for service in the proceedings, make an appointment for 

hearing or further hearing. 

(6) An appointment for hearing or further hearing shall be for 
20 a date not less than three days after the day on which the appointment 

is made. · 

(7) Nothing in this rule affects the powers of the Court as to 
adjournment. 

5. ( 1) A .party obtaining an appointment for hearing shall, on the Noti~e of 
25 day on which he obtains the appointment, file notice of the appoint- hearmg. 

ment all:d s~rve the notic~ on each other party who has an address (k!:.~·'{965 
for serv1ce m the proceedmgs. o. 28, r. 3 ' 

(1) . 

(2) This rule does not apply where there is no defendant, or 
where the plaintiff is entitled to proceed without service of the 

30 summons on the defendant. 

6. A party proposing to use an affidavit on the hearing shall, not AJ;I'idll\i.ts: 
less than three days before the date appointed for the hearing, file fllin~ a.nd 

' the affidavit and (where there is a defendant) serve it on each other service. 
interested party who has an address for service in the proceedings. r:R:!.~·r96s. 

FOUR1H 0 . 28, r. 3 



248 

Supreme Court. 

FOURTH SCHEDULE-continued. PartS. 

7. (1) The Court may exercise its powers under this rule on the Directions. 
first or any later day of hearing. cf. R.S.C. 

(Rev.) 1965, 
0. 28,r.4. 

(2) The Court shall deal at the earliest opportunity with such 
S of the matters mentioned in this rule as are necessary for the just, 

quick and cheap disposal of the proceedings. 

(3) .The Court may-

( a) give directions for the further conduct of the proceedings; 

(b) give any directions which it may give on a hearing for 
1 0 directions under Part 26 ; 

(c) direct that the whole or any part of the evidence be taken 
orally; 

(d) make any order relating to the conduct of the proceedings 
which it might make on notice of motion by a party. 

1 s 8. The Cou~ may, on the first or any later day of hearing- Determina-

(a) bear and determine the proceedings or any claim in the tion. 
d. d e!. R.S.C. 

procee mgs : an (Rev.) 1965, 

(b) make such order or dir~ct the entry of such judgment as the ?i r· r. 4 

nature of the case requ1res. . . 

20 9. The Court may proceed with a hearing in the absence of­

(a) a plaintiff, where he has had due notice of the hearing; 

(b) a defendant, where-

(i) be is in default of appearance ; or 

(ii) be bas bad due notice of the bearing. 

Absence of 
party. 
cf. R.S.C. 
(Jtev.) 1.955, 
0 . 28, r. 4 
(1). 

25 10. (1) A defendant may, with the leave of the Court, cross-claim Cross-claim. 
for relief which the Court may grant under section 78 of the Act. cf. R.S.C. 

. (Rev.) ·1965, 
0. 28, r. 7 
(1). 

(2) A defendant who wishes to cross-claim shall, at as early cf. R.S.C. 
a stage as is practicable, tell the Court the nature of the cross-claim. (Rev.) 1965, 

0 . 28,r. 7 
(2). 

(3) A cross-claim shall be made in such manner as the Court cf. R.S.C. 
30 may direct l,lQder n,dQ 7 or rule ll or under rule 1 (2) of Part 6. (Rev.) 1965, 

. fOTTRTII 0. 28, r. 7 
.... (2). 



.. 

... 

249 

· Supreme Court. 

FOURTH SCHEDULE-continued. Purt 6, 

1 J. ( 1) The Court may. order . that the proceedings continue on Continua· 
pleadings. tion on 

pleadings. 
cf. R.S.C. 
(Rev.) 1965, 
0. 28,r. 8 
( 1 ). 

(2) Where the Court decides to make an order under subrule cf. R.S.C. 
S ( 1) , the proceedings shall be before the Court for directions under (Rev.) 1965, 

Part 26. · · 0 . 28, r. 8 
(2). 

(3) The Court may, on or after making an order under subrule cf. R.S.C. 
( 1 )- (Rev.) 1965, 

0. 28, r. 8 
(a) order that any affidavits stand as pleadings; or (1). 

1 0 (b) make orders for the fil ing of a statement of claim or other 
pleadings. 

(4) The provisions of the rules concerning proceedings com· cf. R.S.C. 
menced by statement of claim shall, except so far as the Court (Rev..) 1965, 
otherwise orders, nod except so far as the context or subject matter ?4)28• r. 8 

1 S otherwise indicates- or requires, apply to proceedings ordered under ' 
this rule to continue on pleadings. 

12. ( 1) Where a plaintiff makes default in complying with any Want of. 
order or direction as to the conduct of the pro~edings, or does not prosecution. 
prosecute the proceedings with due despatch, the Court may sta}· or cf. ·R.S.C. 

20 dismiss the proceedings. (Rev.) 1965, 
0.28,r.10 
(l). 

(2) Subrule ( 1) applies, with any necessary modifications, in cf. R.S.C. 
relation to a cross-claimant as it applies in relation to a plaintiff. 

0
CRev.) 1965, 

· • 2.8, r. lO 
(2) . 

(3) Where, by an order uoder rule 11, the proceedings are to cf.R.S.C. 
continue on pleadings, subrules (1) and (2) do not apply to the (Rev.) 1965, 

25 proceedings after the making of the order. g)~8. r. 10 

PART 6. 

0tOSS.CLAIMS. 

1. (I) This Part applies to proceedings commenced by statement Application. 
of ~Iaim. 

FOURTH 
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(2} This Part applies to proceedings commenced by summons cf. R.S.C. 
to such extent and with such modifications as the Court may direct. (Rev.) 1965, 

0. 16, r. I 
(2). 

2. ( 1) A party against whom a claim is made in proceedings and COmmenceM 
S who claims relief under section 78 of the Act (whether by way of ment. 

counter-claim, cross-action, set-off, third party claim or otherwise) cf. R.S.C. 
may make his claim by filing a pleading by way of cross-claim in (Rev.) 1965, 
those proceedings. 0. 15, rr. 2 

(I), 3 (I); 
0.16,rr.I 
(I), 8 (I) 
(2),9(1), 
II. 

(2) A cross-claimant may file a cross-claim within the time cf. R.S.C. 
10 fixed for filing his defence. (Rev.) 

)965,0. 15, 
rr.2(1), 
3 (2) (3); 
0.!6, r. I 
(2). 

(3) A defendant to a cross-claim shall, by virtue of his being a cf. R.S.C. 
defendant to the cross-claim, be a party to the proceedings. (Rev.) 

1965, o. 15, 
r. 3 (2); 
0.16,r. I 
(3). 

3. (I) A cross-claim shall be in the prescribed form. Form. 
cf. R.S.C. 
(Rev.) 1965 
0. 15, r. 3 
(6). 

(2) A cross-claim shall be intituled in the proceedings with an cf. R.S.C. 
1 S addition showing the names of the parties to the cross-claim. (Rev.) 1965, 

· 0. 15, r. 3 
(2). 

(3) Where a cross-claimant cross-chiims solely against a party cf. R.S.C. 
who claims in the proceedings against the cross-claimant, the cross- (Rev.) 1965, 
claimant may add the cross-claim to his defence and, if ·he does, the ?i l5• r. 2 

addition required by subrule ( 2) shall not be made. · 

20 ( 4) Where there are two or more cross-claims, the second 
cross--claim to be filed shall be called the second cross-claim, the third 
to be filed shall be called the third cross-claim, and so on. 

FOURTH 
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(5) Subject to Part 15 rule 26 (which relates to embarrassing 
pleadings and the like), a cross-claimant may, in his cross-claim, plead 
all or any of the facts on which he relies by reference to the prior 

S pleadings in the proceedings. 

( 6) A cross-claimant shall, in addition to pleading any other 
facts on which he relies, plead the facts showing that the claim is one 
which, under section 78 of the Act, may be made in the proceedings. 

(7) Part 7 rule 1 (which relates to claims for relief in original· 
10 ing process) applies to a cross-claim whether or not the cross-claim 

is an originating process. 

4. On a cross-claim being filed, a document afterwards filed or Title. 
used in the proceedings shall be intituled in the manner in which 
the cross-claim is intituled. 

15 S. (1) A party to the proceedings may, at any time after the Directions. 

20 

2S 

30 

filing of a cross-claim, move for directions. · cf. R.S.C. 
(Rev.) 
1965,0. 16, 
rr.4 (1) 
(2) , 8{3) 
{4). 

(2) On a motion for directions under this rule, or on the trial 
of the cross-claim, the Court may, on such terms as it thinks fit-

( a) make any order or direction which it may make under Part 
26 (which relates to directions generally) ; 

(b) 

(c) 

(d) 

order that any claim question or issue in or arising on the cf. R.S.C. 
cross-claim~ tried in such manner as the Court may direct; ~~~tb. 15, 

r. S (2); 
0.16, r.4 
(3) (b). 

give to a defendant to the cross-claim leave to defend the cf. R.S.C. 
claim on thc .statemcnt of claim or any oth~r cross-claim in (Rev.) 
the proceedings, either alone or in addition to any other ~~:~:S· 16• 
party; 

give to a defendant to the cross-claim leave to appear at cf. R.S.C. 
the trial of the claim on the statement of claim or on any \~:s·b 16 other cross-claim in the proceedings and to take such part r. 4 (4): ' 
in the trial as the Court thinks fit ; 

FOUR1H 
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(e) dismiss the cross·claim ; 
Part 6. 

cf. R.S.C. 
(Rev.) 
1965,0. 15, 
r. S (2); 
0. 16,rr.4 
(3) (c), 
6. 7 (1). 

(f) determine the extent to which the cross-claimant and a cf. R.S.C. 
defendant to the cross-claim shall be bound as between them- (Rev.) 

5 selves by a judgment (including a judgment by consent or 19th~· 16, 
by default) or decision (including a decision by consent) on r. · . 

10 
(g) 

the claim on the statement of clilim or any other cross-claim 
in the proceedings ; 

direct the entry of such judgment as the nature of the case d. R.S.C. 
may require; and (Rev. ) 

l 96S, 0. 16, 
fT. 4 (3) 
(a), 5 (l) 
(b), 7 (1). 

(h) give such directions as the Court thinks fit for having the cf. R.S.C. 
rights and liabilities of the parties determined and enforced, (Rev.) 
including any order or direction which may be made or 19!~4~· 16, 
given under this Part. r. · 

1 S (3) Part 26 rules 3 to 8 apply to a motion for directioos under 
this rule. 

( 4) This rule does not affect the power of tbe Court on an 
appointment under Part 26 rule 1. 

6. ( 1) Where a defendant to a cross-claim has, on the date of filing Service. 
20 the cross-claim, an address for service in the proceedings, the cross- d . R.S.C. 

claimant shall, on that date, serve the cross·claim on that defendant (Rev.) 
to the cross-claim. 1965, 0. 15, 

rr. 2(1), 
3 (2) (3). 

(2) Where a defendant to a cross-claim has an address. for cf. RS.C. 
service in the proceedings, personal service of the cross-claim on him (Rev.) 

25 is not required. . 196S, 0. lS, 
r.3(S). 

(3) Part 9 rule 12 (which relates to cases where filing operates 
as service) does not apply to the service of a cross-claim. 

FOUR Til 
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7. ( 1) Where a defendant to a cross-claim is made a party to the Service of 
proceedings by the filing of the cross-claim, he may, by notice filed prior 
and served on the cross-claimant, require the cross-claimant to serve pleadings. 

S on him all or any of the pleadings in the proceedings filed before the d . R.S.C. 
fi) . f th I . (Rev) mg o e cross-e aun. 1965; o. 16, 

(2) A defendant to a cross-claim may add a notice under sub­
rule ( 1) to his notice of appearance. 

(3) Where a notice under subrule (1) is served on a cross-
1 0 claimant then, unless the Court otherwise orders, he shall, within 

three days after service of the no.tice or such longer time as may be 
specified in the notice, serve on the defendant to the cross-claim 
giving the notice each pleading mentioned iii the. notice. 

r. 3 (2). 

8. (1) Subject to this Part, the proceedings on a cross-claim shall Conduct 
1 S follow as nearly as may be the course of proceedings on a statement of Pd~o-

f I . cee mgs 
0 c aun. · · generally. 

(2) Subject to this Part, and without limiting the generality of 
sub rule ( l), these rules apply to a cross· claim and the proceedings 
arising from it as they apply to a statement of claim and the pro-

20 ceedings arising from it. 

(3) Subrules (1) and (2) apply as if-

(a) the cross-claim were a statement of claim; 

(b) the cross-claimant were a plaintiff; 'and 

(c) the defendant to the cross-claim were a defendant. 

cf. R.S.C. 
(Rev.) 
1965,0. IS, 
r. 3 (2); 
0. 16, r. 3 
(4). 

cf. R.S.C. 
(Rev.) 1965, 
0.15, r. 3 
(5); 0. 16 
r. 3 (4). 

2S ( 4) A plaintiff in a statement of claim need not enter an cf. R.S.C. 
appearance to a cross-claim in the same proceedings. (Rev.) 1965, 0 . 16, r. 8 

(3) . 

(5) An appearance entered by a party to the proceedings shall, cf. R.S.C. 
upon service. of a cross-claim on him, operate as an appearance to b~i6:>r.1:65, 
the cross-cla1m. (3). 

FOURTI:I 
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. . (6) Subje.ct to this Part, the trial and all other steps in · the 
proceedings on the cross-claim shall. as far as practicable be carried 
on together with the trial and similar steps in the proceedings on the 

Part 6. 

.S statement of claim. 

9. Where a defendant to a cross-claim does not enter an appearance Default of 
or file a defence as required by these rules, or does not file a defence defcndaf!l to 
·in accordance with an order to do so, a judgment (including a judg- cross-claim. 
meat by default or by consent) or decision (including a decision by (k R-~·'r965 10 consent) on any claim question or issue in the proceedings on the o. ~6· r. 5 ' 
statement of claim or on any other cross-claim in the proceeqings (1) (~). 
shall, unless the Court otherwise orders, be binding as between the 
cross~claimant and the defendant to the cross-claim so far as the 
judgment or decision is relevant to any claim question or issue in the 

1 S proceedings on the cross-claim. 

10. Where judgment on a cross-claim is entered in default of Setting 
appearance or defence or in consequenc~ of default in compliance ~de default 
with an order or direction of the Court, the Court may, on terms JUdgment. 
set aside or vary the judgment. cf. R.S.C. 

(Rev.) 1965, 
0. 16, r. S 
(3) . 

20 1 I. A cross-claim may proceed notwithstanding that judgment is Separate 
entered on the statement of claim or any oth.er cross-claim in the l)rosecution. 
proceedings or that the proceedings on the statement of claim or any cf. R.S.C. 
other cross-claim are stayed, dismissed or discontinued. b~1s}r~~65, 

(3). 

12. Where a defendant makes a cross-claim for contribution Contribution 
25 or indemnity in respec.;t of a claim against him in the proceedings- or indemnity. 

30 

(a) a defence to the cross-claim or subsequent pleading on the · 
cross-claim shall not be filed or served unless the Court so 
directs; 

(b) judgment for the claimant on the cross-claim shatl 
entered except by direction of the Court ; 

not be cf. R.S.C. 
(Rev.) 1965, 
0 . 16, r.S 

._<_1) (b). 

(c) judgment for the claimant on the cross-claim shall not, unless cf. R.S.C. 
the Court otherwise orders, be enforced by execution until~~~) 1~65, 
satisfacti~n of any judgment in the proceedings against the (i) (b)'. 7 
cross-c)alDlant. · · . . (2). 

FOURTH 
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13. Where in any proceedings- Offer of 
contribution. 

(a) a party (in thi~ rule called the first party) stands to be ef R S c 
held liable to another party (in this rule called the second uie~.)· t96s, 
party) to contribute towards any debt or damages which 0. 16, r. 10. 
may be recovered against the second party in the proceed-
ings; and 

(b) the first party, before the trial, makes an offer to the second 
party to contribute to a specified extent to the debt or 
damages, 

then, if the first party makes the offer without prejudice to his 
defence, the offer shall not be brought to the attention of the Court 
until all questions of liability or amount of debt or damages have been 
decided. 

PART 7. 

ORIGINATING PROCESS. 

l. ( 1) An. originating process shall state specifically the 
claimed by the plaintiff. 

relief Relief 
claimed. 
cf. R.S.C. 
(Rev.) 
1965,0. 7, 
r. 3 (1); 
0 . 16, rr. 1 
(1), 8 (1); 
0 . 18, r. lS 
(1}. 

(2) Where the claim for relief includes a claim for the deter- cf. R.S.C. 
20 mination or direction of the Court on any question, the originating (Rev.} 

process shall state the question. · 1965,0. 7, 

( 3) Costs need not be specifically claimed. 

2. ( 1) An originating process must have subscribed to it­

( a) the name, address and occupation of the plaintiff; 

(b) where the plaintiff sues by a solicitor; the name, address 
and 'telephone number of the solicitor ; 

FOURTH 

( . 

r. 3 (1); 
0. 16, rr. 1 
(1), 8 (1). 

cf. R.S.C. 
(Rev.) 
196S, 0. 18, 
r. lS (1).' 

Name, 
address, 
etc. 
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(c) where the plaintiff sues by a solicitor and that solicitor has 
another solicitor as agent for him in the proceedings, the 
name, address and telephone number of the agent ; . 

5 (d) an address for service. 

Part 7. 

(2) Where it appears from any originating process that the cf. R.S.C. 
plaintiff sues .by a solicitor- (Rev.) 

1965, o. 6, 
(a) the solicitor shall, on request in writing by a defendant, r. 5 (3). 

declare in writing whether the originating process was filed <4>· 
1 0 by him ; and 

(b) if the solicitor declares in writing that the originating pro­
cess was not filed by him, the Court may, on application 
by a defendant, stay the proceedings. 

3. An originating process shall bear a note requiring the defendant Notice to 
15 to enter an appearance and stating that, if the defendant does not appear. 

file a notice of app~arance within the prescribed time, judgment 
against bim may be entered, or an order against him may be made, 
in his absence. 

4. ( 1} Where a plaintiff, by his originating process, claims against Money 

20 a defendant for debt, damages or other money, but makes no claim of claim: 
any other kind, the defendant- stay oo 

payment. 
(a) may, within the time limited for appearance, pay to the cf. R.S.C. 

plaintiff the sum of-· (Rev.) 
1965,0. 6, 

(i} the amount claimed (other than costs); r. 2 (1) 
(b). 

2 5 (ii) the prescribed amount for costs ; and 

(b) · may file notice of the payment. 

(2) Where payment is to be made under this rule on a claim 
for a liquidated demand together with interest, interest shall be paid 
for the period from the date of the claim . until payment at the rate 

30 specified in the claim or, if no rate is specified, at the rate of 5 per 
cent yearly. 

(3) A defendant filing notice of payment under subrule (1) 
shall, on the date of filing, serve the notice on the plaintiff. 

(4) Upon the filing of a notice of payment under subrule (1). 
3 s further proceedings shall be stayed. 

FOURTH 
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(5) An originating process to which this rule applies shall bear 
a note to the effect of subrules (I), (3) and ( 4} and, where subrute 
(2) applies, of subrulc (2) and shall specify the prescribed amount 

s for costs. 

Part 7. 

5. ( 1) The time to be limited in an originating process for the Time for 
appearance of a defendant shall b~ appearance. 

(a) in the case of service within the Stat~14 days; 

(b) in the case of service outside the State---three months or 
10 such other time as the Court may order. 

(2) Subrule (1) bas effect subject to the Service and Execution 
of Process Act 1901 and the rules under that Act. 

6. ( 1) Proceedings shall be commenced by the filing of the Filing 
originating process. and. 

15 (2) Originating process may be filed in the registry or, in the 
case of a statement of claim or summons, in the office of the clerk 
of petty sessions in such places as may be designated by the Chief 
Justice. 

(3) The officer receiving the originating process on filing shall, 
20 on request by the plaintiff, sign and mark with the seal of the registry 

or the stamp of the clerk. of petty sessioru 11 sufficient number of 
copies of the originating process for service a.nd proof of service. 

( 4) Where an originating process is filed in the office of a 
clerk of petty sessions, he shall send the originating process, together 

25 with the filing fee, to the registry. 

COPICS. 

7. ( 1) For the purposes of service an originating process shall be Valid.ty f 
valid for two years from the date on which it is filed. aervi~. or 

(2) The Court shall not extend the period of two years Imn· 
tioned in subrule ( 1) . 

30 (3) Nothing in this rule prevents the plaintiff from commencing 
fresh proceedings -by filing another originating process. 

FOURTH 
p 67307-17 
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. 8. ( 1) Where, on the date on which proceedings for recovery of Recovery 
land are commeGccd, a person (in this rule called the occupier} not of land­
joined as a defendant is in occupation of the whole or any part of notice to 

S the land, the plaintiff shall either- occupier. 
cf. General 

(a) state in the originating process that be does not seek to Rules of 
disturb the occupation of the occupier ; or t

0
he Court, 
. 21,r.4. 

(b) serve the originating process on the occupier together with 
a notice that he may apply to the Court for an order that 

10 he be added as a defendant and that, if he does not so apply 
within 10 days after service, he may be evicted pursuant to 
a judgment entered in his absence. 

(2) Documents may be served on an occupier for the purposes 
of subrule ( 1) personally . or by leaving the documents on the lnnd 

1 5 in his occupation addressed to him by name or addressed to "the 
occupier". 

PART 8. 

CAUSES OF ACTION AND PARTIES. 

1. A plaintiff may, in any proceedings, claim relief against the same Joinder 
20 defendant in respect of more than one cause of action- of ca~sea 

of action. 
(a) where the plaintiff claims, and the defendant is alleged to cf. R.S.C. 

be liable, in the same capacity in respect of all the causes (Rev.) 1965, 
of action · · 0.15, r. 1 

• (1). 

(b) where the plaintiff claims, or the defendant is alleged to 
25 be liable, in the capacity of executor of th~ will of a 

deceased person or administrator of the estate of a deceased 
person in respect of one or more of the causes of action, 
and in ·his personal capacity but with reference to the 
estate of the same deceased person, in respect of all other 

30 causes of action ; or · · 

· 3S 

(c) where the Court gives leave so to do. 

i . Two or more persons may be joined as plaintiffs or defendants Joinder of 
in any proceedings- parties 

generally. 
(a) where--

.. . .. ~ . ., ... ·_ 

(i) if separate proceedings were brought by or against cf. R.S.C. 
each of them, as the case may be, some common (Rev.) 1965, 
question of law or of fact would arise in all the Oi)l.S, r . 4 
proceedings ; and < · 

FOUR Til 
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(ii) all rights to relief claimed in the proceedings 
(whether they are joint, several or alternative) are in 
respect of or arise out of the same transaction or 

Part 8. 

5 series of transactions ; or 

10 

(b) where the Court gives leave so to do. 

3. (1) Where, in any proceedings, the plaintiff claims relief to Joint 
which any other person is entitled jointly with him- right. 

( ) 11 . led h 11 b . h . cf. R.S.C. a a persons so entJt s a e parttes to t e actlon; and (Rev.) 1965, 

(b) f h h d b . . . d 0. 15, r. 4 
any o t em w o oes not consent to etng JOtne as a (2). 
plaintiff shall be made a defendant. 

(2) Subrule (1) applies subject to any Act and subject to cf. R.S.C. 
section 62 of the Bankruptcy Act 1966 and applies unless the Court (Rev.) 1965, 
gives leave to the contrary. ~)~S, r. 4 

15 4. ( 1) The Court may grant leave under rule 1 or rule 2 before Leave under 
or after the joinder and may grant leave under rule 3 (2) before rules 1, 2 
or after the non-joinder. and 3. 

(2) A plaintiff may apply for leave under rule 1 or rule 2 or cf. R.S.C. 
rule 3 (2) either before or after filing his originating process and (Rev.) 1965, 

20 may apply without serving notice of the motion on any person on ?:i)l5, r. 1 
whom the originating process has not been served. · 

5. ( 1) Where, in any proceedings, relief is claimed against a Common 
defendant who is jointly liable with some other person and also liability. 
severaLly liable, that other person need not be made a defendant to cf. R.S.C. 

25 the proceedings. (Rev.) 1965, 
0. IS,r. 4 
(3). 

(2) Where persons are jointly, but not severally, liable under cf. R.S.C. 
a contract, and relief is claimed against some but not all of those (Rev.) 1965, 
persons in proceedings in respect of that contract, the Court may, g /5, r. 4 
on the application of any defendant to the proceedings, by order stay · 

30 the proceedings until the other persons so liable are added as 
defendants. 

, ' 6. Where any joinder of parties or of causes of action may Inci?n­
embarrass or delay trial of the proceedings or is otherwise inconven- ~e_nu:nt 
ient, the Court may order separate trials or make such other order as JOmder. · 

35 the Court thinks fit d. R.S.C. 
· (Rev.) 1965 

. . . . .. . FOURTH ?d.5• r. 
5 
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7. (1) Proceedings shall not be defeated by rea!Son of the mis- Misjoinder 
joinder of a party or the non-joinder of any person as a party. ~ddnon-f 

JOin er o 
parties. 
cf. R.S.C. 
(Rev.) 1965, 
0. JS, r. 6 
(1). 

(2) The Court may in any proceedings determine the issues or cf. R.S.C. 
S questions in dispute so far as they affect the rights and interests of (Rev.) 1965, 

the parties. g. )~5, r. 6 

10 

8. ( 1) Where a person who is nol a party- Addition 
of parties. (a) ought to have be.en joined as a party; or 

. cf. R.S.C. 
(b) is a .person whose joinder as a party is necessary to ensure (Rev.) 196S, 

that aJ.l matters in dispute in the proceedings may be effec- g)1S, r. 6 

tually and completely determined and adjudicated upon, · 

the Court, on application by him or by any party or of its own 
motion, may, on terms; order that he be added as a party and make 
orders for the further conduct of the proceedings. 

1 S (2) A person shall not be added as a plaintiff without hi s cf. R.S.C. 
c:onsenL (Rev.) 1965, 

0. IS, r. 6 
(2). 

(3) Without limiting the generality of subrule ( l), where a cf. R.S.C. 
person not a party to proceedings for possession of land is in posses- (Rev.) 1965, 
sion (by himself or by a tenant) of the whole or any part of the land, 0. 15, r. 10 

20 the Court, on application by him, may, on terms, order that be be (1) . 
added as a defendant and make orders for the further conduct of the 
proceedings. 

25 

9. Where a party-

(a) bas been improperly or unnecessarily joined; or 
RemoYal 
of parties. 
cf. R.S.C. 

(b) has ceased to be a proper or necessary party, (Rev.) 1965, 
O.lS,r. 6 

the Court, on application by any party or of its own motion, may, (2). 
on terms, order that he cease to be a party and make orders for the 
further conduct of the proceedings. 

FOURTH 
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10. ( 1) Where a party dies or becomes bankrupt but a cause of Death.. 
action in the proceedings survives, the proceedings shall not abate by ~~:~~-­
reason of the death or bankruptcy. cf. R.S.C. 

(Rev.) 1965, 
O.l5,r. 7 
(1). 

S (2) Where the interest or liability of a party passes by assign- cf. R.S.C. 
ment transmission devolution or otherwise to another person, the (Rev.) 1965, 
Court may make orders for the addition, removal or re·arrangemeot g)l5, r. 7 
of parties and may make orders for the further conduct of the · 
proceedings. 

10 (3) The Court may act under subrule (2) on application by 
a party or by a person to whom the interest or liability passes or .of 
its own motion. 

II. (1) Without limiting the generality of the powers of the Court Further 
under rules 8, 9 and 10, orders under those rules for the further conduc~f 

15 conduct of the proceedings may include orders relating to- ~;~~~;.C. gs 

20 

(a) service of the order and other documents in the proceedings; 
0
(Rev.) 1965, 

.15, rr. 7 
(b) amendment; (2) (3) 

(4), 8, 10 
(3). (c) appearance of added parties; and 

(d) substitution of one party for another 
.party. 

party or a former 

(2) Where the Court orders that a party be substituted for cf. R.S.C. 
another pany or a former party, aU things done in the proceedings 1~6s·b 

15 before the making of the order shall, unless the Court otherwise r. 8 (4) .' ' . 
orders, have effect in relation to the new party as those things had 

2S effect in relation to the old, but entry of appearance by the old 
party shall not dispense with entry of appearance by the new. 

(3) Subject to subrule (2), where a party is added pursuant cf. R.S.C. 
to an order under rule 8 or rule 10, the date of commencement of (Rev.) 
the proceedings so far as concerns him shall be the date of filing 19~~4?· 15, 

30 of the originating process amended so as to add him as a party or, r. · 

3S 

where an amended originating process is not filed, the date of the 
amendment adding him as a party. 

12. (I) Where- Failure to 
proceed 

(a) A party dies but a cause of action in the proceedings sur- after death 
vives bis death ; and of pBrty. 

cf. R.S.C. 
(Rev.) 

FOURTII 196S, 0. IS, 
r.9. 
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(b) an order under rule 10 for the addition of a party in sub­
!rtitution for the deceased party is not made within three 
months after the death-

S the Court may, on application by a party or by a person to whom 
· liability on the cause of action survives on the death, order that, 

unless, within a specified time after service of the order in accordance 
with subrule (2) , a party is added in substitution for the deceased 

· party, the proceedings be dismissed so far as concerns relief on the 
1 0 cause of action for or against the person to whom the cause of 

action or the liability thereon, as the case may be, survives on the 
death. 

Part 8. 

· · (2) On making an order under subrule (1), the Court shall cf. R.S.C. 
give such directions as it thinks fit for service of the order on the (Rev.) 

1 S persons (whether parties or not) interested in continuing the 1.935, 0. 15, 
proceedings. r. · 

... . :·,. · · 13. (1) Where numerous . persons have the same interest in any Representa· 
proceedings the proceedings may be commenced, and, unless the tion: con­
Court otherwise order~, continued, by or ag~nst any one or more ~:~~~s. 

20 of them as representmg all or as representing all except one or c:f. R.S.C. 
m~re _of them. (Rev.) 

196S, 0. lS, 
r. 12 (1). 

(2) At any stage of proceedings pursuant to this rule the c:f. R.S.C. 
, Court, on the application of the plaintiff, may, on terms, appoint (Rev.) 
. any one or more of the defendants or other persons (as representing 19~i·(~)· 1S, 

25 whom the defendants are sued) to represent all, or all except one r. · 
·or more, of those persons in the proceedings. 

. (3) Where, u.ade:r subrule (2), the Court appoints a person ef. R.S.C. 
who Is not a defendant. the Court shall make an nrder under rule ~:~;·b lS 
8 adding him as a defendant. r. 12 1(2). ' 

30 (4) A judgment entered or order made in proceedings pur- ·~f.'R.S.C. 
suant to this rule sbaU be binding on all the persons as representing (Rev.) 
whom the plaintiffs sue or. as the case may be,. the defendants are : 9fi'8j 15 

sued but shall not be enforced against any person not a party to the · · 
proceedings except with the leave of the Court. 

· ·: ... 35 (S) An application for leave under subrule (4) shall be maded.R.S.C . 
.. _ by motion, notice of which shall be served personally on the per- (Rev.) 

son against whom it is sought to enforce the judgment or order. 1965• 0 · IS, 
•. :; .(: ,~: .• :J r. 12 (4). 

_... , ~·.' .·;. ' ;-:') .! FOUR'IH-
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(6) Notwithstanding that a judgment or order to which an cf. R.S.C. 
application under subrule (5) relates is binding on the person against C~6s'b 

15 whom the application is made, that person may dispute liability to: 12·(s) • 
S have the judgment or order enforced against him on the ground that · ~ · 

10 

by reason of facts and matters particular to his case he is entitled 
to be exempted from the liability. 

(7) This rule does not apply to proceedings concerning- cf. R.S.C. 
(Rev.) 

(a) the administration of the estate of a deceased person; or 1965, 0. lS, 
r. 12 (1). 

(b) property subject to a trust. 

14. (1) In any proceedings concerning-

( a) the administration of the estate of a deceased person; 

(b) property subject to a trust : or 

Represent&· 
tion: ad· 
ministration 
cases, etc. 
ct. R.S.C. 

( ) h . f . . t • I d' A (Rev.) c t e construction o a wntten mstrumeo , me u mg an ct, 1965, 0. l5, 

1 5 the Court, if satisfied that one or more of the conditions specified r. 13 
(1). · 

in subrule (2) . are satisfied, may appoint one or more persons to 
represent any person (including an unborn person) or class who is 
or may be interested (whether presently or for any future, contingent 
or unascertained interest) in, or affected by, the proceedings. 

20 (2) The conditions for the exercise of the power conferred cf. R.S.C. 
by subrule ( 1) are as follows- (Rev.) 

1965,0. 15, 
(a) that the person, the class or some member of the class, r.13 (2~. 

cannot be ascertained or cannot readily be ascertained ; 

(b) that the person, class or some member of the class, though 
25 ascertained, cannot be found; 

(c) that, though the person or the class and the members thereof 
can be ascertained and found, it appears to the Court 
expedient (regard being had to all the circumstances, includ· 
ing the amount at stake and the degree of difficulty of the 

30 point to be determined) to exercise the power for the 
purpo~ of saving expense. 

, (3) Where in any proceedings the Court exercises the power ct R.S.C. 
: • conferred by subrule (1), a judgment or order entered or made in (Rev.) 1965, 

the proceedings shall be binding on the person or class represented ?3>15, r. 13 
3 S as if be or they were parties. · 

FO'URTII. 
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( 4) Where, in any such proceedings as are mentioned in cf. R.S.C. 
subrule (!), a compromise is proposed and some of the persons (Rev.) 1965, 
who are interested in, or who may be affected by, the compromise 0415, r. 13 

S are not parties to the proceedings (including unborn or unascertained ( ) · 
persons) but-

(a) there is a party in the same interest who assents to the 
compromise or on whose behalf the Court sanctions the 
compromise; or 

I 0 (b) the absent persons are represented by a person appointed 
under subrule (I) and he so assents, 

the Court, if satisfied that the compromise will be for the benefit of 
the absent persons, may approve the compromise and order that it 
shall be binding on the absent persons, and they shall be bound 

IS accordingly except where the order has been obtained by fraud or 
non-disclosure of material facts. 

20 

15. (1) Where any proceedings, including proceedings to enforce Trustee, 
a security by way of foreclosure or otherwise, are brought by or etc. 
against a trustc:e, executor or administrator- cf. R.S.C. 

(Rev.) 1955, 
(a) it shall not be necessary to join as a party any of the 0. 15, r. 14 

persons having a beneficial interest under the trust or in the (I). 
estate ; 

(b) a judgment or order in the proceedings shall, subject to 
subrule (2), be as binding on those persons as it is on the 

25 trustee, executor or administrator. 

(2) Where a judgment is entered or an order is made in cf. R.S.C. 
proc~edings to which. sub rule ( 1) applies and it appea;s. to the Court b~~~·>/i!S, 
that m those proceedmgs the trustee, executor or admm1strator could (1 ). • 
not or did not in fact represent the interests of the persons having 

30 a beneficial interest under the trust QI in the estate, the Court ·may, 
in those or other proceedings, order, on terms, that the judgment so 
entered or the order so made shall not be binding on those persons. 

(3) Subrule (1) does not limit the power of the Court to cf. R.S.C. 
order the addition of parties under rule 8. (Rev.) 1965, 

0. IS, r. 14 
(2). 

3 S 16. (I) Where in any proceedings it appears to the Court that a Deceased 
deceased person was interested, or that the estate of a deceased person. 
person is interested, in any matter in question in the proCeedings and cf. R.S.C. 
tha.t he has no personal representative, the Court may, on the appli- b~is:)/~~5 • 
calion of any party- (1). 

40 (a) order that the proceedings continue in the absence of a 
!'erson representing the estate of the deceased person ; or 

FOURTH 



• 

·•· 

•·. 

265 

Supreme Court. 

FOURTH SCHEDULE-continued. 

(b) by order (with the consent of the person appointed) appoint Part 9. 
a person to represent that estate for the purposes of the 
proceedings. 

5 (2) An order under subrule ( 1), and any judgment or order cf. R.S.C. 
subsequently entered or made in the proceedings, shall bind the (Rev.) 1965, 
estate of the deceased person to the same extent as the estate would ?i )15, r. 15 
have been bound had a personal representative of the deceased person · 
been a party to the proceedings. 

1 0 (3) Before making an order under this rule, the Court may cf. R.S.C. 

15 

require notice of the application for the order to be given to such (Rev.) 1965, 
(if any) of the persons having an interest in the estate as it thinks fit. ?zJ.S, r. 1S 

17. The Court may give the conduct of the whole or any 
of any proceedings to such person as it thinks fit. 

PART 9. 

SERVICE: GENERAL. 

part Conduct. 
cf. R.S.C. 
(Rev.) 1965, 
0.15, r. 17. 

1. A!J.y document required or permitted to be served in any Mode of 
proceedings may be served personally, but need not be served per- service. 
sonally, unless personal service is required by the rules or by order. cf. R.S.C. 

(Rev.) 1965, 
0.65, r.1 
(1). 

20 2. ( 1) Subject to any Act, originating process shall be served Originating 
personally oo each defendant. process. 

cf. R.S.C. 

) 
. . (Rev.) 1965, 

(2 The copy for service shall be signed and sealed or signed o. t(), r. 1 
and stamped as mentioned in Part 7 rule 6. (I); 0. 1.5, 

r. 3 (5); 
0.16,r. 3 

. (4). 
(3) Where a defendant to any originating process files notice cf. R.S.C. 

25 of an unconditional appearance, the originating process shall be taken (Rev.) 1965, 
to have ·been served on him personally on the date en which his ~ 10• r. 1 

notice of appearance is tiled or on such earlier date as may be proved. ( ). 

3. (1) Personal service of a document may be effected by leaving a Personal 
copy of the document with the person to be served or, if he doe' service: how 

30 not accept the copy, by putting the copy down in his presence and effected. 
l elling him the nature of the document. cf. General 

· · · · Rulesof 

FOURTH the Court, 
. 0.6,r.z. 
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(2) Personal service of a document on a corporation may be cf. R.S.C. 
effected by serving the document in accordance with subrule (1) on (Rev.) 1965, 
the mayor, chairman or president of the corporation, or on the town O. 65, r. 3. 

S clerk, clerk, secretary, treasurer or .other similar officer of the 
corporation. 

(3) Subrule (2) applies in addition to any provision for servico 
on a corporation made by or under any Act. 

4. ( 1) Where personal service of a document is not required, the Ordinary 
10 document may be served- service: how 

effected. 

(a) by leaving a copy of the document at the proper address cf. R.S.C. 
of the person to · be served between the hours qf nine in bR6s)/~65• 
the morning and five in the afternoon on any day on which (i) . ' · 
the registry is open ; or 

1 S (b) by sending a copy of the document by pre-paid post 
addressed to the person to be served at his proper address. 

(2) For the purposes of subrule ( 1), the proper address of a cf. R.S.C. 
person shall be the address for service of that person in the proceed- bR6~·> 1~65, 
ings but if, at the time when the copy is left or posted pursuant to (i). ' r. 

20 subrule ( 1), he has no address for service in the proceedings, bi.s 
usual or last known place of business or of abode shall be his proper 
address. 

S. ( 1) Where, in proceedings for possession of land, the Court i.s Possession 
satisfied- of land. 

25 (a) that it appears that no person is in possession of the land; cf. R.S.C. 
and · (Rev.) 1965, 

0. 10, r. 4 
(b) that there is a defendant ·on whom the originating process (a). 

cannot, apart from this rule, be served without undue delay 
or expense, 

30 the Court may authorise service of the originating process on that 
defendant by affixing a copy of the originating process to a con­
spicuous part of the land. 

(2) Where, in proceedings for possession of land, the Court is cf. R.S.C. 
satisfied- (Rev.) 1965, 

0. 10, r. 4 
35 (a) .that a copy of the originating process has been affixed to a (b). 

conspicuous part of the land ; 
FOUR1H 
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(b) that at the time when the copy was so affixed it appeared 
that no person was in possession of the land ; and 

(c) that there is a defendant on whom the originating pr~cess 
S could not, apart from this rule, be served without undue 

delay or expense, 

the Court may order that the affixing of the copy have effect as 
service on that defendant. 

Part 9. 

(3) A party may apply for an order under this rule without cf.R.S.C. 
10 filing or serving notice of the motion. (Rev.) 1965, 

0.10,r. 4. 

( 4) This rule has effect notwithstanding that the defendant is 
outside the State at the time of affixing the copy of the originating 
process. 

6. ( 1) An address for service shall be the address of a place within Address 
15 two miles of the General Post Office, Sydney, at which documents for service. 

in the proceedings may, during ordinary business hours, be Jeft for 
the person whose address for service it is and to which documents in 
the proceedings may be posted for that person. 

(2) The address for service of a person represented by a solici-
20 tor shalt be the office of the solicitor or of his Sydney agent. 

(3) A person may change his address for service by filing a 
notice of the change showing his new address for service. 

( 4) A person who files a notice of a change of his address for 
service shall, on the date of filing, serve the notice on each party to 

25 the proceed.ings. 

7. (1) This rule applies to-

(a) any originating process; and 

Acceptance 
by solicitor. 
cf.R.S.C. 

(b) any document required or permitted to be served in 
proceedings, but not required to be served personally. 

any (Rev.) 1965, 
0 ._ 10, r. 2. 

30 (2) Where a solicitor makes on a copy of a document to which cf. R.S.C. 
this rule applies a note that he accepts service of the document on (Rev.) 196S, 
behalf of any person, the document shall be taken to have been duly 0. 10, r . 2. 
served on that person on the date on which the solicitor makes the 
note or on such earlier date of service as may be proved. 

FOURTH 
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8. (I) This rule applies where- Service on 

( ) d · · · · t d . · d · d' soJicitor in a a ecision 1s g1vcn or a s ate case IS state m procee mgs court 
in any court other than the Supreme Court or in proceedings below. 

S before any judge, justice or person other than a Judge of 
the Supreme Court acting as such Judge (in this rule called 
the proceedings below) ; 

(b) on the date on which the decision is given or the stated 
case is stated a party to the proceedings below has a 

10 solicitor and an address for service for the purposes of the 
proceedings below ; 

(c) that address for service is a place within two miles of the 
General Post Office in Sydney and is the office of the 
solicitor or his agent; 

IS (d) proceedings are commenced in the Court-

20 

(i) instituting an appeal from the decision in the pro­
ceedings below ; or 

(ii) for an extension of time for instituting an appeal from 
that decision, 

or proceedings on the stated case are commenced in the 
Court; 

(e) that party to the proceedings below is a defendant in the 
proceedings in the Court ; and 

(f) the plaintiff in the proc.eedings in the Court has not, before 
25 the date on which those proceedings are commenced, 

received notice that that solicitor has ceased to act for that 
defendant or that that address for service has ceased to be 
applicable. 

(2) In a case to which this rule app!ies-

30 (a) the plaintiff in the proceedings in the Court shall file and 
serve with the originating process a statement showing, in 
respect of the defendant mentioned. in subrule ( 1), the 
name of his solicitor and his address ·for service for the 
purposes of the proceedings below ; 

35 (b) the solicitor shown in the statement shall be the solicitor 
for that defendant for the purposes of the proceedings in 
the Court. subject to change under Part 66; 

(c) the address for service shown in the statement shall be the 
address for service of that defendant tor the purposes of the 

40 proceedings in the Court, subject to change under rule 6; 
and 

FOURTH 
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(d) the originating process need not be served personally on 

that defendant, unless the Court otherwise orders. 

(3) The statement required by subrule (2) may be subscribed 
S to the originatiug process. 

(4) Where there are two or more defendants to whom subrule 
(1) applies, the matters mentioned in subrule (2) (a} shall be put 
in a single statement for all of them. 

9. Where a defendant in any proceedings bas, before or after Service 
1 0 the commencement of the proceedings, agreed that originating process under 

or any other document in .the proceedings may be served on contract 
the defendant or on some other person on behalf of the defendant cf. R.S.C. 
!n a manner or at a pl.ace. (whether in or outside the State) specified b~io·.>r_t~~.S, 
m the agreement, scrv1ce m accordance with the agreement shall be 

15 sufficient service on the defendant. 

10. ( 1) Where the service of any document is required or per· Substituted 
mitted in any proceedings and it is impracticable far any reason to service. 
serve the document or to serve the document in the manner required cf. R.S.C. 
by or under any Act or by the rules, the Court may, by order, direct (Rev.) 1965, 

20 that, instead of service, such steps be taken as are specified in the ?i)6~3)· 4 

order for the purpose of bringing the document to the notice of the s (1) (~). 
person to be served. 

(2) Where the Court makes an order under subrule (1), the 
Court may order that the document be taken to have breen served 

25 on the happening of. any specified event, or on the expiry of any 
specified time. 

It. Where the service of any doc\lment on any person is required Informal 
or permitted in any proceedings and it is impracticable for any service: 
reason to serve the document or to serve the document in the manner c_onfirma-

30 required by or under any Act or by the rules, but steps have been tton. 
taken for the purpose of bringing, or having a tendency to bring, 
the document to the notice of that person, the Court may, by order, 
direct that the document be taken to have been served on that person 
on a date specified in the order. 

FOURTH 
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12. Where the service of any document on any person is required Service by 
or permitted in any proceedings, but personal service is not required, flling. 
and that person is in default of appearance or has entered an appear- cf. Consoli­

S ance but has no address for service in the proceedings, the filing ~ate~ 
of the document shall, unless the Court otherwise orders, have effect R~J~~Yof 
as service of the document on that person. 1902. r. 40; 

R.S.C. 
(Rev.) 1965, 
0. 6S,r.9. 

13. Subject to the rules, where husband and wife are parties to Husband 
proceedings, service on the husband shall not ~ave effect as against the and wife. 

1 0 wife. cf. G.R.C. 
0.6,r.4. 

14. Where, under the rules or under an order, any notice or Notice, etc. 
other document is to be given to or served on any party by the by the 
Court or any officer of the Court, the notice or document shall, unless Court. 
the rules otherwise provide or the Court otherwise orders, be suffi-

15 ciently given or served if served in any manner in which a document 
not requiring personal service may be served under this Part. 

PART 10. 

SERVICE OUTSIDE TilE STATE. 

DIVISION !.-General. 

20 1. Subject to rule 2, originating process may be served outside the Cases for 

25 

State in. the following cases- se~v!ce <?f 
ongmatmg 
process. 

(a) where !be proceedings are founded on a cause of 
arising in the State ; 

action cf. Act No. 
21, 1899, 
s.l8 (4) 
(a). 

(b) where the proceedings are founded on a breach in !be Slate cf. Act No. 
of a contract wherever made, whether or not the breach is 21iJ~~~· 
preceded or accompanied by a breach wherever occurring (~)·ActNo. 
!bat renders impossible the performance of any part of the 24, i901, 
contract which ought to be performed in the State; s. 30 (f); 

R.S.C. 
(Rev.)196S, 
0. il,r.1 
(I) (g); 
Cth Act No. 
11, 1901, 
•. 11 (I) 

FOURTH (c). 
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(c) where the proceedings arc {or !he enforcement, resCISSIOn, cf. Act No. 
dissolution, rectification or annulment of a contract, or 21, 1899, 
otherwise affect a contract, or are for damages or other c· \~ ( 4) 
relief in respect of the breach of a contract, and the R~s:c. 
contract- (Rev.) 1965, 

(1.) • d . h S t 0. II, r. I ts rna em t e ta e; (f);ahAct 

(ii) is made on behalf of the person to be served by r9°01~ ~·. 11 
or through an agent carrying on business or residing (I) (b). 
in the State ; or 

(iii) is governed by the law of the State; 

(d) where the proceedings are founded on a tort committed cf. Act No. 
in the State ; 21, 1899, 

s. 18 (4) 
(e) where the proceedings are founded on, or are for the (a); R.S.C. 

15 recovery of, dan:age suffered w~ol.ly or partly in the ~tate b~~~·.>/~65, 
caused by a torttous act or omtsston wherever occurnng; (1) (h): 

20 

25 

30 

35 

(f) b b ed. f 'b . . d . . Cth Act No. w ere t e proce mgs are or contr1 utwn or m emmty m 11, 1901, s. 
respect of a liability enforceable by proceedings in the II (I) (d). 
Court i 

(g) where the person to be served is domiciled or 
resident in the State; 

ordinarily cf. Act No. 
24, 1901, 
•. 30 (d) 
(el); R.S.C. 
(Rev.) 1965, 
0.11, r. I 
(I) (c). 

(b) where the proceedings are proceedings in respect of which cf. R.S.C. 
the person to be served bas submitted to the jurisdiction (Rev.) 1965, 
of the Court; 0. II, r. 2. 

(i) where the proceedings are properly brought against a person cf. Act No. 
served or to be served in the State and the person to be 24, 1901. 
served ~utsidc the State is properly joined as a party to the id?c~g); 
proceedmgs; (Rev.) 1965, 

0.11, r. I 
(I) (j). 

(j) where, in respect of a person other than the person to be 
served-

(i) the proceedings are proceedings to which any of 
paragraphs (a) to (f) of subsection (I) of section 
11 of the Service and Execution of Process Act 
1901 applies ; 

(ii) the proceedings are properly brought against him; 
and 

FOURTH 
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(ill) originating process in the proceedings has been or is 
to be served on him under that Act or he bas 
entered an appearance to originating process in the 
proceedings or liberty to proceed against llim bas 
been given in the proceedings under section 11 of 
that Act; 

Part 10. 

(k) where the subject matter of the proceedings, so far as cf. Ac:t No. 
concerns the person to be served, is property in the State; 24, 1901, 

s. 30 (a), 
(e1); R.S.C. 
(Rev.) 1965, 
0.11, r. 1 
(1) (a); 
CthActNo. 
11, 1901, 
5. 11 (1) 
(a). 

(1} where the proceedings are for the perpetuation of testimony cf. R .S.C. 
relating to property in the State; (Rev.) 1965, 

0 .11, r. 1 
(1) (a). 

(m) where the proceedings concern the construction, effect or cf. Act No. 
enforcement of an Imperial Act or Commonwealth Act, or 24) 1901, 
a regulation or other instrument having or purporting to R_ 8°Jb); 
have effect under such an Act, affecting property in the (R~v.) 1965, 
State; 0.11, r. 1 

(1) (b) . 

(n) where the proceedings are for the construction, rectification, cf. Ibid. 
setting aside or enforcement of a deed, will or other instru-
ment, or of a contract, obligation or liability, affecting 
property in the State ; 

(o) where the proceedings are for an injunction as to anything cf. Act No. 
to be done in the State or against the doing of any act in 24, 1901, 
the State, whether damages are also sought or not; ~-~~C~g); 

(Rev.) 1965, 
0 .11, r. 1 
(1) (i) ; 
CthActNo. 
11, 1901, 

(p) 

s. 11 (1) 
{d). 

where the proceedings are for the administration of the cf. Act No. 
estate of a person who dies domiciled in the State or are 24jJ~O~·­
for relief which might be granted in proceedings for u.c.e . 
administration of such an estate; (Rev.) 1965, 

FOUR~ O.ll,r.l 
. .ln (1) (d) . 
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(q) where the proceedings are for the execution of trusts which cf. Act No. 
are governed by the law of the State, or are for relief which 24, 1901, 
might be granted in proceedings for the execution of such ~.~~C(.e); 
trusts ; (Rev.) 1965, 

0.11, r. l 
(1) (c) . 

(r) where the proceedings affect the person to be served in cf. Act No. 
respect of his membership of a corporation incorporated in 24, 019(~)1, the State or of an association formed or carrying on any 8• 3 1 • 

part of its affairs in the State ; 

10 (s) where the proceedings concern the construction, effect or cf. Act No. 

IS 

20 

enforcement of an Act or a regulation or other ill5lrumeot 24, 1901, 
having or purporting to have effect under an Act; (~i3 ,<K~s.c. 

(Rev.) 1965, 
0.11, r. 1 
(1) (b). 

(t) where the proceedings concern the effect or enforcement cf. Act No. 
of an executive, ministerial or administrative act done or 243J~O i·) 
purporting to be done under an Act or regulation or other s. e · 
in5trumcnt having or purporting to have effect under an 
Act; 

(u) where the proceedings relate to an arbitration held in the cf. R.S.C. 
State; or (Rev.) 1965, 

0. 73,r. 7. 

(w) where the proceedings, so far as concerns the person to be 
served, fall partly within one of the foregoing paragraphs 
and fall, as to the residue, within one or more of the others 
of the foregoing para~raphs. 

2. ( l) Service outside the State of originating process is not valid Leave or 
2S under this Part unless- c.onfirm&-

tion. 

(a) the service is in accordance with the prior leave of the Court cf. R.S.C. 
given under subrule (2) ; .(Rev.) 196.5, 

0.11, r. 1 
(1). 

(b) the Court confirms the service under subrule ( 4) ; or 

(c) the person served waives objection by entering an appear-
30 aoce. 

(2) Where the Court is satisfied on the foLlowing matters-

(a) that the proceedings are proceedings to which rule l applies ; 
and 

FOURTH 
p 67307-18 

cf. R.S.C. 
(Rev.) 196.5, 
0. 11, r.4 
(1) (2) . 
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(b) that the applicant has a prima facie case for the relief which cf. Act No. 
he seeks, 24, 1902, 

s. 5 (a). 
the Court may, by order, grant leave to serve originating process in . 

5 the proceedings outside the State under this Part. 

(3) The evidence on a motion for leave under subrule (2) cf.R.S.C. 
shall include evidence showing in what country or place the person (Rev.) 1965, 
to be served is, or probably may be found. ~}I, r. 4 

( 4) Where originating process has been served outside the State 
10 without a prior motion for leave under subrule (2), and the Court 

is satisfied-
(a) on the matters mentioned in subrule (2) ; and 
(b) that the failure to apply for leave is sufficiently explained, 

the Court may, on terms,. by order co.o.tirm the service. 

15 3. Service outside the State of a document other than originating Other 
process is valid if the service is in ac.cordance with the prior leave of documents. 
the Court or is confirmed by the Court. 

4. Subject to this Part and subject to any convention, the rules Rules as to 
apply to service outside the State under this Part as they apply to service 

20 service inside the State. . generally. 
" c!. R.S.C. 

(Rev.) 1965, 
0. ll, r. 5 
( 1). 

5. A document which is to be served outside the State need not Mode of 
be served personally on the person required to be served so long as service. 
it is served on him in accordance with the law of the country in which cf. R.S.C. 
service is effected. , (Rev.) 1965, 

0. ll, r. 5 
(3) (a). 

25 6. Nothing in this Division affects the operation of the Service Common~ 
and Execution of Process Act 190 I or any other law of the Common~ wealth 
wealth or requires the leave of the Court for any servjce or other laws. 
thing which may be effected or done under that Act or any other law 
of the Commonwealth. 

30 DMSION 2.-Service in Foreign Country. 

7. This Division applies to the service of any document for the Applica-
purpose of proceedings in the Court- tion. 

(a) in a convention country pursuant to a convention; or (k!-".~·7965, 
(b) in such other country as the Attorney General, by instru- 0. II, r. 6 

rnent filed in the proceedings, may direct. · (2) (3). 35 
FOURTif 
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8. A person (in this Division called the applicant) requiring Requisite 
a document to be served in another country may- ·:e~~. 

(a) lodge with the registrar- cf. R.S.C. 
(Rev.) 1965, 

(i) the document to be served; 0. 11, r. 6 
(4) (S). 

(ii) unless English is an official language of the country 
concerned, a translation of the document in accord· 
ance with rule 9 ; 

(iii) a copy of the document and of the translation ; 

(iv) such further copies of the document and of the 
translation as the regi&trar may direct: and 

(v) if any special manner of servke is required, a request 
for service in that manner and, unless English is an 
official language of the country concerned, a tr3..nsla­
tion of the request ; and 

(b) file-

(i) a copy of each of the documents mentioned in para­
graph (a) ; and 

(ii) a request and undertaking in accordance with rule 
10. 

9. A traoslation of a document lodged under rule 8 shall- Transla· 
tion. 

(a) be a translation into an official language of the country cf. R.S.C. 

(b) 

in which service is required: and (Rev.) 

bear a certificate, in 
ing his qualifications 
of the document. 

196S, 0. 11, 
that language, of the translator, stat- r. 6 (S). 
and certifying that it is a translation 

10. A request and undertaking filed under rule 8 shall contain- Request 
and under· 

(a) a request by the applicant to the Prothonotary that a sealed taking. 
copy of the document to be served be trausmitted to the 
country concerned for service on a specified person; 

(b) if the applicant requires service pursuant to a convention, 
a reference to the convention ; and 

(c) an undertaking by the applicant or his solicitor to pay to 
the Prothonotary an amount equal to the sum of all 

35 expenses incurred in consequence of the request for 
service. FOURTII 
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11. ( 1) Where documents are filed and lodged under rule 8 in Procedure 
the registry of the Court of Appeal or of a Division other than the on fil ing 
Common Law Division, the reoistrar shall deliver the documents to and ltodg-

. b' InCn s the Prothonotary. · 

(2) The Prothonotary shall seal the documents lodged with cf. R.S.C. 
the seal of the Court and shall send them to the Under Secretary for (Rev.) 
Justice for transmission for service, together with such letter of 19:~·7?· 11, 
request (if any) as mny be necessary. r. · 

1 0 12. Where the Prothonotary has sent documents to the Under Evidence 
Secretary of Justice as mentioned in ru!:: 11 and afterwards a cer- of service. 
tificate purporting to be a· certificate of a judicial authority or other cf. R.S.C. 
responsible person in the country concerned or of a British or (Rev.) . 
Australian consular authority in that country as to service or 19;h~· 11, 

1 5 attempted service or non-service is filed, the. certificate shall be r. · 
evidence of the matters stated in the certificate. 

13. Where a person has given an: undertaking as mentioned in Order for 
rules 8 and 10 and does not, within 7 days after service on him of J)ayment of 
an account of expenses incurred in consequence of the request for expenses. 

20 service, pay to the Prothonotary the amount of the expenses, the 
Court may, on application by the Prothonotary-

(a) order the applicant to pay the amount of the expenses to 
the Prothonotary ; and 

(b) stay · the proceedings until payment so far as concerns the 
25 whole or any part of any claim for relief by the applicant. 

PART 11. 

APPEARANCE. 

1. ( 1) A defendant may enter an appearance and may defend Appear· 
proceedings by a solicitor or in person. ance by 

roHciror or 
in person. 
cf. R.S.C. 
(Rev. ) 

FOURTII 1965, o. 12, 
r. 1 (1). 
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(2) Where a defendant is a disable person subrule (1) 
effect subject to Part 63 rules 2 and 3. 

Partll. 

has cf. R.S.C. 
(Rev.) 
1965,0. 12. 
r. 1 (1). 

(3) Notwithstanding subrulc (1), but subject to any Act, a cf. R.S.C. 
S corporation may not enter an appearance or defend any proce'edings (Rev.) 

except by a solicitor. 1965,0. 12, 
r. I (2). 

2. Subject to these rules, a person shall not, except by leave of N? step 
the Court, take any step in any proceedings unless, before taking the -:nthout cc 
step, he has filed originating process in the proceedings or bas entered pfpCearanli · 

10 · h d" c. onso . an appearance m t e procee mgs. dated 

3. (I) An appearance shall be entered by filing a notice 
appearance or posting a notice of appearance to the registry. 

Equity 
Rules of 
1902. r. 96A. 

of Mode of 
entry. 
cf. R.S.C. 
(Rev.) 
1965, 0. 12, 
r. I (3). 

(2) Two or more persons entering an appearance by the same cf. R.S.C. 
solicitor on the same date may do so by a single notice of appear-l~ts;b. 

12
, 

1 S ance. r. 1 (4). 

20 

25 

(3) The date of entry of an appearance shall be the date when 
notice of the appearance is received in the registry. 

4. (I) A notice of appearance shall show- Notice of 
appearance. 

(a) the name, address and occupation of the person 
the appearance ; 

entering cf. R.S.C. 
. (Rev.) 1965, 

0.12,r.3 
(3), (4). 

(b) where the person entering the appearance appears by a 
solicitor, the name, address and telephone number of the 
solicitor; 

(c) where the person entering the appearance appears by a 
solicitor and that solicitor has another solicitor as agent 
for him in the proceedings, the name, address and telephone 
number of the agent; and 

(d) an address for service. 
FOURTH 
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· (2) A notice of appearance shall be signed by the solicitor cf. R.S.C. 
of the person entering the appearance or, jf be appears in person, (Rev.) 1965, 
by hun. 0. 12, r. 3 

. . (2). 

S (3) Where any address shown in a notice of appearance by cf. R.S.C. 
which a defendant enters an appearance is not genuine, the plaintiff (Rev.) 1965, 

. may, with the leave of the Court, continue the proceedings as if the 3l2, r. 3 
·appearance had not been entered. · · 

S. (1) A defendant may, when filing a notice of appearance, Copies and 
10 tender one or two copies of the notice and request- that the copies service. 

be dealt with in accordance with subrule (3). cf. R.S.C. 
(Rev.) 1965, 
0.12, r.4. 

(2) A defendant may, when posting a notice of appearance to cf. R.S.C. 
the registry, send one or two copies of the notice and request that (Rev.) 1965, 
the copies ~e dealt with in accordance with subrule (3). 0.12, r. 4. 

1 S ( 3) Where a notice of appearance is received in the registry cf. R.S.C. 
together with one or two copies and a request that the copies be dealt (Rev.) 1965, 
with in accordance with this subrule- 0.12, r. 4. 

(a) the copies shall be marked by an officer with the date of 
receipt of the notice of appearance ; 

20 (b) a copy shall be posted by an officer to the plaintiff at his 
address for service ; 

(c) the second copy (if any} shall be posted by an officer to 
the defendant a.t his address for service. 

(4) Unless a copy of a notice of appearance is tendered with a cf. R.S.C. 
25 request for postage in accordance with subrule 3 (b), the defendant (Rev.) 1965, 

shall, on the . date of entry of his appearance, serve the notice of 0.12, r. 4. 
appearance on the plaintiff. -

6. (1) 
leave. 

A defendant may enter an appearance at any time without Late 
appearance. 
cf. R.S.C. 
(Rev.) 1965, 
0.12, r. 6 
(1). 

, 30 (2) Where a defendant enters an appearance after the time cf. R.S.C. 
limited for appearing, he shall not, unless the Court otherwise orders, (Rev.) 1965, 
be entitled to file a defence or do any other thing later than if he ?2)12· r. 6 

had entered an appearance within that time. · 

FOURTH 
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7. (!) A defendant may, with the leave of the Court, enter a Conditional 
conditional appearance. appearance. 

cf. R.S.C. 
(Rev.) 1965, 
0. 12, r. 7 
(!). 

(2) A conditional appearance shall have effect for all purposes cf. R.S.C. 
5 as an unconditional appearance, unless the Court otherwise orders (Rev.) 1965, 

or the defendant applies under and in accordance· with rule 8 and 0(.; /2, r. 1 
the Court makes an order under that rule. - · 

8. (I) The Court may, on application made by a defendant to Setting 
any originating process on notice of motion filed within the time asi.d~ . 

10 fixed by subrule (2), by order- ongmatmg 
process, etc. 

(a) set aside the originating process; cf. R.S.C. 
(Rev.) 1965, 

(b) set aside the service of the originating process on the 0.12, r. 8 
defendant; (!). 

(c) declare that the originating process bas not been duly served 
1 S on the defendant ; 

(d) discharge any order giving leave to serve the originating 
procesS outside the State or confirming service of the 
originating process outside the State. 

(2) Notice of a motion under subrule (I) may be filed by a cf. R.S.C. 
20 defendant before he enters an appearance or within fourteen days (Rev.) 1965, 

after the date of entry of a conditional appearance by bim. fi ~~ r. 8 

PART 12. 

TRANSFER AND CoNsoLIDATION. 

1. The Court in any Division may order that the. whole or any part Transfer. 
25 of any proceedings in that Division be transferred to any other cf. R.S.C. 

Division. (Rev.) 1965, 
0.4,r. 3 
(!). 

2. Where several proceedings are pending in the same Division, Consolida-
then, if it appears to the Court- tion, etc. 

cf.R.S.C. 
(a) that some common question of law or fact arises in both (Rev.) 1965, 

3 0 or all of them ; 0. 4, r. 10. 

FOUR Til 
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(b) that the rights to relief claimed therein are in respect of, or 
arise out of, the same transaction or series of transactions ; 
or 

Part 13. 

S (c) that for some other reason it is desirable -to make an order 
under this rule, 

the Court may, on terms, order those pro~ccdings (o be consolidated 
or may order them to be tried at the same time or one immediately 
after another or may order any of them to be stayed until after the 

1 0 determination of any other of them. 

PART 13. 

SUMMARY DISPOSAL. 

DMSION !.-Summary Judgment. 

1. This Division applies to all proceedings except proceedings Applica­
lS within the application of section 88 of the Act (which relates to tion. 

cases of fraud -and other matters). cf. R.S.C. 
(Rev.) 1965, 
0 . 14,r. 1 
(2). 

20 

2S 

2. (1) Where, on application by the plaintiff in relation to any ~ummary 
claim for relief or any part of any claim for relief of -the plaintiff- Judgment. 

cf. R.S.C. 
(a} there is evidence of the facts on which the claim or part (Rev.) 1965, 

is based · and 0. 14, rr. 1 
• (1) , 2(1), 

(b) there is evidence given by the plaintiff or by some respons- 3 (1). 
ible person that, in the belief of the person giving the 
evidence, the defendant has no defence to the claim or 
part, or no defence except as to the amount of any dam-
ages claimed, 

the Court may, by order, direct the entry .of such judgment for the 
plaintiff on that claim or part as -the nature of the case requires. 

(2} Without limrting subrule (1) , the Court may, under that 
subrule, direct the entry of judgment for the plaintiff for damages 

SO to be assessed. 

3. ( 1) A party may apply under this Division notwithstanding cross. 
that, by rule 1, this Division does not apply 'to the proceedings in clain1. 
rel~tiOll t9 ·~ clai{n made by som~ other party. 

FOURTH 
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(2) Where the Court directs the entry of judgment against a cf. R.S.C. 
party under this Division. and that party claims relief against tile bR~~) 1~65, 
party obtaining the direction, the Court may, on terms, stay exec~- (2\ 'r. 

S tion on, or other enforcement of, the judgment until determination 
of the claim by the party against whom the judgment is directed to 
be entered. 

4. Where a direction for entry of judgrrient against a party is Se.tting 
made under this Division in the absence of the party the Court astde 

10 may, On terms, set aside or vary the judgment. ' judgment. 
cf. R.S.C. 
(Rev.) 1965, 

IS 

DIVISION 2.-Summary Stay or Dismissal. 0. 14, r. 11. 

S. ( 1) Where in any proceedings it appears to the Court that ·in Frivolity, 
relation to the proceedings generally or in relation to any claim for etc. 
relief in the proceedings-

(a) 

(b) 

(c) 

no reasonable cause of action is disclosed : 

the proceedings are frivolous or vexatious ; or 

the proceedings arc an abuse of the process of the Court, 

the Court may order that the proceedings be stayed or dismissed 
generally or in relation to any claim for relief in the proceedings. 

20 (2) The Court may receive evidence on the bearing of an 

25 

30 

application for an order under subrule (1). 

DMSION 3.--General. 

6. Where, in any proceedings-

(a) a party applies under this Part for-

Residue of 
proceed­
ings. 

(i) a direction for entry of judgment pursuant to (ii.~.~-~965, 
Division 1 ; or 0 . .14, rr. 6 

(!), 8. 
(ii) an order for stay or dismissal pursuant to Division 

2; and 

(b) the proceedings are not wholly disposed of by judgment or 
dismissal or the proceedings are not wholly stayed, 

the proceedings-

(c) may be continued as regards any claim or part of a claim 
not disposed of by judgment or dismissal and not stayed ; 
and 

3S (d) if commenced by statement of claim, shall, on the hearing 
of the application, be before the Court for directions under 
rart 26. 

FOT.JRTH 
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PART 14. 

CoMMERCIAl. LisT. 

1. A party who wants an order for entry of proceedings in the Time for 
5 commerdal Jist may move for the order at any time after any motion for 

defendant has entered an appearance and shall do so as promptly entry. 
as the nature of the case admits. cf. Commer­

cial Causes 
Rules, 
1965, r. 2. 

2. (1) A party may move for orders by consent for entry of the Motion by 
proceedings in the commercial Hst and for the conduct of the pro- consent. 

10 ceedings by leaving at the registry a form of order bearing the consent cf .. C.C.R., 
of the other party and filing an af!idavit showing facts establishing 1965, r. 4. 
that the proceedings are proceedings to which section 56. (2) of the 
Act applies. 

(2) A party moving under subrule (I) need not file or serve 
1 S notice of the motion. 

3. ( 1) Where an order for entry in the commercial Jist ha! been Order for 
made, the applicant shall, and any party may, enter the order. entry. 

cf.C.C.R., 
1965, 
rr. 8, 9. 

(2) On entry of the order, the proceedings shall be entered cf. C.C.R., 
in the commercial list. 1965, r. 8. 

20 (3) If, within seven days after the making of an order for cf. C.C.R., 
entry in the commercial Jist, the app1icant does not enter the order, 1965, r. 9. 
the Court, on motion by any other party for dismissa.l for want of 
prosecution, may, on terms, disrriiss the proceedings or make such 
other order as the Court thinks fit. 

2S 4. Upon the making of an order by conseAt uAder rule 2 or the Pleadings. 
filing of notice of a motion for entry in the commer:cial list, all times cf. C.C.R., 
for pleading shall, unless the Court otherwise orders, cease to run and 1965, 
no pleading shall thereafter be filed or served except so far as the rr. 7, 10. 
Court may direct. 

FOURTH 
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5. ( 1) A party moving on notice for an order for entry in the Directions. 
commercial list shall, as far as practicable, move at the same time for cf. C.C.R., 
such other directions and orders relating to the conduct of the pro~ 1965. r. 16. 

S ceedings as he may require. · 

(2) Where a party moves on notice for entry in the conunercial 
list, the proceedings shall be before the Court for directions under 
Part 26. 

( 3) . The Court may, at any time after proceedings are entered 
1 0 in the commercial list, appoint a date for directions under Part 26 and 

shall give notice of the appointment to each {!arty who bas an address 
for service in the proceedings. 

( 4) A party to proceedings entered in the commercial list may, 
at any time after the entry, move on notice for a hearing for directions 

1 5 under Part 26. 

PART 15. 

PLEADING. 

DIVISION !.-Preliminary. 

1. This Part aPplies to proceedings commenced by statement of Application. 
20 claim but, ~ubject to the~e rules, not to proceedings commenced by 

summons. 

2. (I) Where, in the opinion of the Court- Trial with-
. . out further 

(a) the issues between the parties can be defined Without further pleadings. 
pleadings ; or cf. R.S.C. 

2!5 (b) for any other reason the proceedings can properly be tried ~~s:)/i~5• 
without further pleadings, (I) (2). 

the Court may, on application by a party, order that the proceedings 
be so tried. 

FOURTH 
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(2) Where the Court makes an order under subrule (1 )- cf. R.S.C. 
(Rev.) 1965, 

(a) the Court may direct the parties to prepare a statement of 0. 18, r. 21 
the issues or, if the parties do not agree, a statement of the (2) (3). 

5 issues, may settle the statement itself; and 

(b) the proceedings shall, on the hearing of the application for 
an order under subrule ( 1) , be before the Court for 
directions under Part 26. 

· ( 3} Where the Court dismisses an application for an order cf. R.S.C. 
1 0 under subrule (1), the Court may, on application by any party or bRe~.) 1965, 

of its own motion, order that the proceedings be before the Court for (J)l • r. 21 

directions under Part 26, either forthwith or on such date as the · 
Court may direct. 

DIVISION 2.-Particular Pleadings. 

1 S 3. (1) Subject to subrule (2), a defendant shall. unless the Court Defence. 
otherwise orders, file and serve his defence before the expiry of 14 cf. R.S.C. 
days after the date of expiry · of the time limited for ·his appearance. (Rev.) 1965, 

0. 18, r. 2 
( 1 ). 

(2) Where, before the date on which a defendant files his cf. R.S.C. 
defence, a plaintiff serves on that defendant notice of a motion under bReS.) li6S, 

20 Part 13 rule 2 for summary judgment on any claim for relief or part <i>l 'r. 
of any claim for relief- · 

· (a) subrule ( l) shall not apply to that defendant; but 

(b) if, on the motion for summary judgment, the Court does 
not dispose of all the claims for relief ·against that defendant, 

25 the Court may order him to tile and serve his defence before 
tbe expiry of a time fixed by the Court. 

(3) ·This rule does not apply to proceedings on a cross--claim 
for contribution or indemnity to which Part 6 rule 12 applies. 

4. ( 1) Where a defendant serves a defence on a plaintiff and a Reply. 
30 reply is needed for compliance with rule 13 or Part 67 rule 5 (which cf. R.S.C. 

relates to defamation), the plaintiff shall file and serve the reply 0( i)t~4 )· 3 
before the expiry of 14 days after the date of service on him of · 
the defence. 

(2) Where a plaintiff files botb. a reply and a defence to a cf. R.S.C • 
. 3S cross-claim, he shall put them in one document. (Rev.) t96S, 

0. lS,r. 3 
(3). 

FOVRTH 
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5. A party shaH noL except with the leave o[ the Court. file any Rejoinder, 
pleading subsequent to a reply. etc. 

5 
C 

cf. R . . . 
(Rev.) 1965, 
0.18, r. 4. 

DIVISION 3.-Form and Manner of Pleading. 

S 6. Where a pleading alleges or otherwise deals with several Paragraphs. 
matters- · cf. R.S.C. 

(Rev.) 1965, 
(a) the pleading shall be divided into paragraphs; 0 . 18, r. 6 

(2). 
(b) each matter shall, so far as convenient, be put in a separate 

paragraph ; and 

10 (c) the paragraphs shall be numbered consecutively. 

1. (l) A pleading of a party shall contain, and contain only, a Facts,not 
statement io a summary form of the material facts on which he evidence. 
relies, but not the evidence by which those facts are to be proved. cf. R.S.C. 

(Rev.) 1965, 
0.18, r.7 
(1). 

(2) Subrule ( 1) has effect subject to this Part and to Part 7 
15 (which relates to originating process) and to Part 16 (which relates 

to particulars) . 

8. A pleading shall be as brief as the nature of the case admits. Brevity. 
cf. R.S.C. 
(Rev.) 1965, 
0. 18, r. 7 

W 
(1). 

9. here any document or spoken words are referred to in a Documents 
pleading- and spoken 

words. 
20 (a) the effect of the document or of the spoken words shall, cf. R.S.C . 

25 . 

so far as material, be stated; and (Rev.) 1965, 
0. 18, r. 7 

(b) the precise terms of the document or spoken words shall (2). · 
not be stated, except so far as those terms are themselves 
material. 

10. A party need not plead a fact if-

( a) the fact is presumed by law to be true ; or 

FOURTH 

Presumed 
facts. 
cf. R.S.C. 
(Rev.) 1965, 
o. 18, r. 7 
(3) • 



286 

Supreme Court. 

FOURTH SCHEDULE-continued. 

{b) the burden of disproving the fact lies on the other party, 

except so far as may be necessary to meet a specific denial of that 
fact by the other party in his pleading. 

Part 15. 

5 11. Where it is a condition precedent necessary for the case of a ·Conditions 
party in any pleading that a thing has been done or an event has precedent. 
happened, a statement that the thing has been done or that the cf. R.S.C. 
event has happened shall be implied in the pleading. (Rev.) 1965, 

0.18,r. 7 
(4). 

12. (1) This rule applies where the plaintiff claims money paY-·Money 
1 0 able by the defendant to the plaintiff for- claim•. 

(a) goods sold and delivered by the plaintiff to the defendant; 

(b) goods bargained and sold by the plaintiff to the defendant: 

(c) work done and materials provided by the plaintiff for the 
defendant at his request ; 

1 S (d) money lent by the plaintiff to the defendant; 

(e) money paid by the plaintiff for the defendant at his request: 

(f) money had and received by the defendant for the use of 
the plaintiff : 

(g) interest upon money due from the defendant to the plain-
20 tiff and forborne at interest by the plaintiff to the defendant 

at his request ; or 

(h) money found to be due from the defenda11t to the plaintiff 
on accounts stated between them. 

(2) Subject to subrules {3) and (4), it shall be sufficient to 

25 plead the facts in the manner appearing in subrule (1). 

(3) The defendant may, within the time limited for filing his 
defence, file and serve on the plaintiff a notice that the defendant 
requires the plaintiff to plead the facts on which he relies in accord­
ance with this Part other than this rule. 

30 (4) Where a defendant files and serves a notice pursuant to 
subrule (3)-

(a) the plaintiff shall amend his statement of claim so as t~ 
plead the facts on which he relies in accordance with this 
Part other than this rule ; and 

FOUR Til 
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(b) the time for the defendant to file his defence shall not expire 
before the lapse of 14 days after service on him of the 
amended statement of claim or of notice of the amendments 

Part IS. 

S to the statement of claim. 

(5) Part 20 rules 7, 8 and 9 (which relate to the mode of 
amendment and to service after amendment) apply to an amendment 
under this rule. 

(6) A plaintiff may amend his statement of claim under Part 
10 20 rule 2 notwithstanding that he has amended. it under this rule. 

(7) This rule does not affect the provisions of Part 16 con­
cerning particulars. 

13. In a defence or subsequent pleading the party pleading shall Matters for 
plead specifically any matter, for example, performance, release, any spcci~c 

1 S statute of limitation, fraud, or any fact showing illegality- plead mg. 
cl. R.S.C. 

(a) which he alleges makes any daim, defence or other case (Rev.) 
of th~ opposite party not maintainable; 1965, 0. 18, 

r. 8 (1). 

(b) which, if not pleaded specifically, may take the opposite 
party by surprise; or 

20 (c) which raises matters of fact not arising out of the preced-

2!1 

ing pleading. 

14. A defendant who relies on contributory 
the contributory negligence. 

negligence shall plead Contribu· 
tory neglig­
ence. 
cf. General 
Rules of 
tbeCourt. 
0. 30,r. 3!A. 

15. In proceedings for the possession of land- Possession 
of land: 

(a) a defendant shall plead specifically every ground of defence. 
defence on which he relies ; and cf. R.S.C. 

. (R~) 

(b) it shall not be sufficient for a defendant to state that he is 1965,0. 18, 
in possession of the land by himself or his tenant. r. 8 (2). 

FOURTH 
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16. A party may plead any matter notwit110tanding ·that the matter New 
has arisen after the commencement of the proceedings. matter. 

cf. R.S.C. 
(Rov.) 
1965,0. 18, 
r.9. 

17. (I) A party shall not in any pleading make an allegation of Departure. 
5 fact, or raise any ground or claim, inconsistent with a previous cf. R.S.C. 

pleading of his. (Rev.) 
1965,0. 18, 
r.IO(I). 

(2) Subrule (!) does not affect the right of a party to make cf. R.S.C. 
allegations of fact or raise grounds or claims, in the Biternative. ~~~S':b. IS. 

r. 10 (2). 

18. A party may by his pleading raise any point of law. Points of 
law. 
cf.R.S.C. 
(Rev.) 
1965,0. 18, 
r. I!. 

10 19. (I) Where a pleading is •cttled by counsel it shall 
by him. 

be signed Signature. 
cf. R.S.C. 
(Rev.) 
!965, 0. 18, 
r. 6 (5). 

15 

(2) Where a pleading of a party is not settled by counsel, it ct R.S.C. 
sball be signed by the party's solicitor or, if he has no solicitor, by (Rev.) 
the party. 1965, 0. 18, 

r. 6 (5). 

DIVISION 4.-Progress of Pleading. 

20. ( 1) Subject to subrule ( 4), an allegation of fact made by a ~dmis­
party in his pleading shall stand admitted by any opposite party SIOns and 
required to plead to that pleading unless it is traversed by that oppo- traverse. 
site party in his pleading or a joinder of issue under rule 21 operates (Ii_~-~-C. 

20 as a denial of it 1965, o. 18, 
r. 13 (!). 

(2) A traverse may be made either by a denial or by a state- cf. R.S.C. 
ment of non-admission, and either expressly or by necessary (Rev.) 
implication, and either generally or as to any particular allegation. ::fi'c~i-18• 

FOURTH 
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(3) Where a pleading makes an allegation of the suffering cf. R.S.C. 
of damage, or an allegation of an amount of damages, a pleading to (Rev.) 
that pleading by an opposite party shall be taken to traverse the 1 9ti·<~i 18• 

5 allegation, unless the allegation is specifically admitted. r. · 

10 

21. (1) If there is no reply to a defence, there shall be an implied Joinder of 
joinder of issue on that defence. issue. 

(2) Subject to subrule (3)-

cf.R.S.C. 
(Rev.) 
1965,0. 18, 
r. 14 (1). 

cf. R.S.C. 
(Rev.) 

(a) there shall be, at the close of pleadings, 
of issue on the pleading last filed ; and 

an implied joinder 1965,0. 18, 
r. 14 (2). 

(b) a party may in his pleading expressly join issue on the next 
preceding pleading. 

(3) There shall be no joinder of issue on a statement 
claim. 

of c(. R.S.C. 
(Rev.) 
1965,0. 18, 
r. 14 (3). 

1 s (4) A joinder of issue operates as a denial of every allegation cf. R.S.C. 
of fact made in the pleading on which there is a joinder of issue (Rev.) 
unless, in the case of an express joinder of issue, any allegation is ;9fJ·(~j 18• 
excepted from the joinder and is stated to be admitted, in which · · 

...... case the express joinder of issue shall operate as a denial of every 
20 other allegation of fact. 

22. ( 1) The pleadings on a statement of claim shall, unless the Close of 
Court otherwise orders, be closed, as between any plaintiff and any pleadings. 
defendant, on the date of expiry of the last of the times fixed by 
or under these rules for filing a defence or reply or other pleading 

25 between those parties on the statement of claim. 

(2) Subrule (1) shall have effect notwithstanding that, on cf.R.S.C. 
the date mentioned in that subrule, a request or order for particulars (Rev.) 1965, 
has been made ·but bas not been complied with. fzr· r. 20 

DMS!ON 5.-General. 

30 23. ( 1) ·Where a plaintiff, by his statement of claim, makes a claim Defence: 
against a defendant for a liquidated demand, but no other claim, and verification. 
the statement of claim bears a note requiring the defendant to verify 

FOURlH 
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his defence, the defendant shall verify his defence, that is to say, 
be shall, within the time limited for filing his defence, file an affidavit 
verifying his defence to the claim in accordance with this rule. 

S (2) Subject to subrule (4), the deponent making an affidavit 
verifying a defence shall, in the affidavit, swear that the defence is true 
in substance and in fact. 

(3) An affidavit verifying a defence may be made as follows­

( a) by the defendant; 

10 (b) where the defendant is a Minister or officer of the Crown 
sued in his official capacity or a nominal defendant under 
the Claims against the Government and Crown Suits Act, 
1912-by some officer of the Crown having knowledge of 
the facts; 

lS (c) where the defendant is a corporation or a body of persons 
which, by law, may be sued (whether in its own name or 
in the name of any officer or other person)-by some 
member or officer of the corporation or body having know­
ledge of the facts ; 

20 (d) where the defendant is a disable person-by his tutor. 

(4) The Court may, by order, give leave to a defendant to tile, 
instead of an affidavit in accordance with subrules (2) and (3), an 
affidavit by such deponent and as to such facts .in or towards verifica­
tion of his defence, or instead of verification of his defence, as the 

25 Court may determine. 

{5) A defendant may apply for an order under subrule (4) 
without filing or serving notice of the motion. 

( 6) A defendant filing an affidavit verifying his defence shall, 
on the day of filing, serve the affidavit and, where the affidavit i&S 

30 filed pursuant to an order under subrule (4), serve the order, on the 
plaintiff. 

Part 15. 

24. Where in any proceedings a defence of tender before the Tender. 
commencement of the proceedings is pleaded, the defendant shall c:f. R.S.C. 
bring into Court in accordance with Part 22 the amount alleged to (Rev.) 196.5, 

, 35. have been tendered, and the tender shall not be available as a defence 0 . 18, r . 16. 
unless and until the amount has been brought into Court. 

FOURTH 
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25. Where a claim by a defendant to a sum of money (whether of Set-off. 
an ascertained amount or not) is relied on as a defence to the whole cf. R.S.C. 
or part of a claim made by a plaintiff, it may be included in tbe (Rev.) 1965, 

S defence and set off against the plaintiff's clalm, whether or not the 0 · 18• r. !7. 
defendant also cross-claims for that sum of money. 

10 

26. (I) Where a pleading- Embarrass-
ment, etc. 

(a) discloses no reasonable cause of action or defence or other cf. R.S.C. 
case appropriate to the nature of the pleading; (Rev.) 1965, 

. 0.18,r.19 
(b) has a tendency to cause prejud1ce, embarrassment or delay (1). 

in the proceedings ; or 

(c) is otherwise an abuse of the process of the Court, . 

the Court may at any stage of the proceedings, on terms, order that 
the whole or any part of the pleading be struck out. 

1 S (2) The Court may receive evidence on the hearing of an 

20 

application for an order under s.ubrule (1). 

27. (1) A party shall not plead the general issue. 

(2) Sub rule (I) has effect notwithstanding anything in any 
Act. 

PART 16. 

PARTICULARS. 

General 
issue 
abolished. 

I. (I) A party pleading shall give the necessary particulars of any GeOMal. 
clalm, defence or other matter pleaded by him. cf. R.S.C. 

(Rov.) 1965, 
0. 18, r. 12 
(I). 

(2) Rules 2 to 5 do not affect the generality of subrule (1). 

FOUR1H 
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2. A party pleading shall give particulars of any fraud, misrep- Fraud, etc. 
resentation, breach of trust, wilful default or undue influence on cf. R.S.C . 

. which •he relies. (Rev.) 1965, 
0. 18, r. 12 . 
(1) (a) . 

S 3. ( 1 ) A party pleading any condition of mind shall give particu- Condition 
Iars of the facts on which be relies. of mind. 

cf. R.S.C. 
(Rev.) 1965, 
0. 18, r. 12 
(1) (b) . 

(2) In subrule (1) "condition of mind" includes any disorder cf. R.S.C. 
or disability of mind, any malice and any fraudulent intention, but (Rev.) 1965, 
does not include knowledge. 0. 18, r. 12 

(1) (b). 

1 0 4. ( 1) In proceedings qn a common Jaw claim for damages in Negligence; 
· . · tort, a party pleading negligence (whether contributory or other- breach o.f 

wise) ~r breach of statutory duty sha.JI give particulars of the matter ~~~:~.tor~ 
pleade · cf. General 

Rules of 
the Court, 
0. 10, r. 7A.; 
0. 30, r. 31B. 

(2) The particulars required by subrule ( 1) shall be a state- cf. G.R.C. 
1 S ment of the facts, but not of the evidence by which the facts are to g. ~g. r. i~·; 

be proved, on which the party relies as constituting the negligent act · ' r. B. 

or omission or the breach of statutory duty alleged in the pleading. 

(3) If the party relies on more than one negligent act or cf. G.R.C. 
omission or breach of statutory duty, the particulars required by sub- 0. 10, r. 7A.; 

20 rule ( 1) shall , so far as practicable, state separately each negligent 0 · 30, r. 318· 
act or omission or breach of statutory duty on which he relies. 

5. Where, in proceedings on a common Jaw claim, a p~rty plead- Out of 
ing claims damages which include moneys which he has paid or is pocket 
liable to pay, he shall give particulars of those moneys. expenses. 

cf. G.R.C. 
0. 10, r. 7. 

25 6. (1) Where any of rules I to 5 require particulars of any plead- Manner of 
ing to be given, the particulars shall be set out in the pleading or, givi~s 
if that is inconvenient, shall be set out in a separate document part•culars. 
referred to in the pleading and that document shall be filed and cf. R.S.C. 
,served with the pleading. (Rev.) 1965, 

0. 18, r. 12 
(1) (2). 

FOUR Til 
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(2) Notwithstanding sub rule ( 1), where the necessary particu- cf. R.S.C. 
Jars of debt, expenses or d~l(llugcs exceed three folios and have, before (Rev.) 19~5, 
the date on whkh the pleading is filed, been given to the party on fi)1•8• r. 1 

S whom the pleading is required to be served, and the pleading shows 

10 

15 

the date on which the particulars were given-

(a) subrule ( 1) shall not require that the particulars be filed or 
served ; but 

(b) the Court may order that a copy of the particulars be filed 
and served. ; \ . 

7. (1) The Court may, on terms, order a party to file and serve Qrderfor 
on any other party- particulars. 

() . 1 f 1" df h d" cf.R.S.C. a parhcu ars o any c aim, c cnce or ot er matter state m (Rev.) 1965, 
his pleading, or in any affidavit ordered to stand as his o~ 18, r. 12 
pleading; or (3). 

(b) a statement of the nature of the case on which he relies. 

(2) Without limiting the generality of subrule (!), where a cf. R.S.C. 
party alleges as a fact that a person hod knowledge or notice of some 6R1~·l ~~~5, 
fact, matter or thing, the Court may, on terms, order that party to (4). • r. 

20 file and serve on any other party-

(a) where he alleges knowledge, particulars of the facts on 
which he relics ; and 

(b) where he aJieges notice. particulars of the noti.ce. 

1_;;;:, 

(3) The Court shall not make an order under this rule before cf. R.S.C. 
25 the filing of the defence unless, in the opinion of the Court, the order bR~~-l ~~~5, 

is necessary or desirable to enable the defendant to plead or for some (S). 'r. 
other special reason. 

PART 17. 

DEFAULT JUOOMENT. 

30 1. This Part applies to proceedings commenced by st&tement of Applica-
claim, lion. 

FOURTii 
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2. A defendant shall be in default for the purposes of this Part- Default. 

(a) where .he is required to enter an appearance and the time (~~~·lf965 
for him to enter his appearance has expired but .he has 0.13: rr. ' 
not entered -his appearance ; 1--6; 

0. 19, rr. 
(b) where he is required to file a defence and the time for him 2--7. 

to file ·his defence has expired but he has not filed his 
defence; or 

(c) where he is required under Part 15 rule 23 to verify his 
defence and the time for him to verify his defence in · 
accordance with that rule has expired but be bas not so 
verified his defence. 

3. Where a defendant is in default, the plaintiff may- Procedure 
on default. 

(a) take the steps mentioned in rules 4 .to 10 according to the f R S C 
nature of his claim for relief against the defendant in (R.ev'.i 1965, 
default; and 0. 13, rr. 

1-5; 
(b) carry on the proceedings against any other party to the 0. 19, rr. 

proceedings. 2-6. 

4. (!) Where the plaintiff's claim for relief against a defendant Liquidated 
20 in default is for a liquidated demand only, the plaintiff may enter demand. 

judgment against that defendant for a sum not exceeding the sum cf. R.S.C. 
claimed in the statement of claim on that demand and for costs. ~~1;·,l/i6S, 

(I); 0. 19, 
r.2 (I). 

(2) Where a claim for a liquidated demand includes interest cf. R.S.C. 
at an unspecified rate, interest accruing after the date of filing the (Rev.) 1965, 

25 statement of claim to the date of entry of judgment shall, for the ?il1_30r·1k 
purposes of judgment under this Part, be reckoned at the rate of 5 r. 2 'czi. ' 
per cent yearly. 

S. Where the plaintiff's claim for relief against a defendant in Unliqui­
default is for unliquidated damages only. the plaintiff may enter dated 

30 judgment against that defendant for damages ·to be assessed and for damages. 
costs cf. R.S.C. 

· (Rev.) 1965, 
0. 13, r. 2; 
0. 19, r. 3. 

FOURTH 
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6. Where the plaintiff's claim for relief against a defendant in Detinue. 
default relates .to the detention of goods only, the plaintiff may enter cf. R.S.C. 
judgment against that defendant, within the limits of the plaintiff's (Rev.) 1965, 

S claim for relief, either- 0. 13, r. 3; 
0. 19, r.4. 

(a) for delivery of the goods or their value to be assessed and 
for costs ; or 

(b) for the value of the goods .to be assessed and for costs, 

at the option of the plaintiff. 

I 0 7. (1) Where the plaintiff's claim for relief against a defendant Possession 
in default is for possession of land only, the plaintiff may, subject of land. 
to this rule, enter judgment for possession of .the land as against that d. R.S.C. 
defendant and for costs. (Rev.) 1965, 

0.13,r.4 
{1); 0. 19, 
r.S(l). 

(2) A plaintiff shall . not enter judgment under subrule (1) cf. General 
1 S unless he files an affidavit- Rules of 

the Court. 
(a) showing whether any and, if so, what persons, other than o. 21 r. 1 

parties to the proceedings, were, on the date of filing the (c). ' 
statement of claim, in occupation of the whole or any part 
of the land ; and 

20 (b) proving, as to each of those persons (other than any person 
whose occupation he does not seek to disturb), either that 
the statement of claim and a notice pursuaut to Part 7 rule 
8 has been served on him on a date not less than 10 days 
before the date on which the plaintiff seeks to enter judg· 

25 ment, or that he has ceased to be in occupation of any 
part of the land. 

( 3) Where, before entry of judgment under subrule (1), any 
person has filed notice of motion for his addition as a defendant, 
a plaintiff shall not enter judgment under that subrule until the 

3 0 motion is disposed of. 
(4) A plaintiff shall not enter judgment under subrule (1) cf. G.R.C. 

unless he files an affidavit showing facts establishing- 0. 21, r. 7 
(a) that the commencement of the proceedings is not in (d). 

contravention of section 26 of the Landlord and Tenant Act 
3 S of 1899 (which section relates to cases of a rent not 

exceeding 25 dollars 20 cents per week) ; and 

40 

(b) that the taking or continuance of the proceedings is not in 
contravention of Part III of the Landlord and Tenant 
(Amendment) Act, 1948 (which Part relates to the recovery 
of possession of prescribed premises). 

FOURTH 
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(5) Where a plaintiff claims possession of land against more cf. R.S.C. 
than one defendant, judgment entered under this Part shall not, unless bRJ.v.) 
the Court otherwise orders, be enforced against any defendant until (i/or·1~ 

S judgment for possession of the land is entered against each defend· r. 5 '<2i. ' 
ant against whom the claim is made. 

8. Where the plaintiff's claims for relief against a defendant in Mixed 
default inc1ude two or more of the claims for relief mentioned in clalms. 
rules 4 to 7, and no other claim, the plaintiff may enter such judg- (Ii, R.~.C. 

65 10 ment against that defendant on any of those claims for relief as he 0 i'J· /~. ' 
would be entitled to enter under those rules if that were the plaintitrs o: 19: r: 6~ 
only claim for relief against that defendant. 

9. (I) Whatever claims for relief are made by a plaintiff, where General. 
a defendant is in default, the Court may, on application by the cf. R.S.C. 

1 S plaintiff, direct the entry of such judgment against that defendant (Rev.) 1965, 
as the plaintiff appears to be entitled to on his statement of claim. ?d;30~-1~. 

r.7(1). 
(2) Notwithstanding subrule (I), the Court shall not, under that 

subrule, direct the entry of judgment for the possession of land 
unless satisfied of the matters mentioned in subrules (2) and ( 4) 

20 of rule 7. 

10. (I} Where, under any of rules 4 to 8, a plaintiff is entitled Judgment 
to enter judgment against a defendant in default for any relief and for costs 
for costs, but it appears by affidavit that by reason of the defendant alone. 
having satisfied the claims of the plaintiff it is unnecessary for the 

25 plaintiff to continue the proceedings against that defendant, the 
plaintiff may enter· judgment against that defendant for costs alone. 

(2) Whatever claims for relief are made by a plai~tiff, where cf. R.S.C. 
a defendant satisfies the claims of the plaintiff or complies with the (Rev.) 1965, 
demands of the plaintiff or for some other reason it becomes unneces~ ?.; )13, r. 6 

30 sary for the plaintiff to continue the proceedings against that defendant, - · 
but the defendant is in default, the Court may, on application by the 
plaintiff, direct the entry of judgment against that defendant for costs. 

(3) Part 9 rule 12 (which relates to service by filing) does cf. R.S.C. 
not apply to service of notice of a motion for judgment under subrule (Rev.) 1965, 

·~s (2). ?jf_3,r.6 
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PART 18. 

ADMISSIONS, 

1. ( 1) A party to proceediugs may, by . notice served on another Voluntary 
S party, admit, in favour of the other party, but for the purpose of the admission. 

proceedings only, the facts specified in the notice. cf. R.S.C. 
(Rev. ) 1965, 
0. 27, r. 1. 

(2) A party may, with the leave of the Court, withdraw an 
admission under sub rule ( 1 ) . 

2. ( 1) A party to proceedings may, by 11otice served on another Notice to 
10 party, require him to admit, for the purpose of the proceedings. only, admit facts. 

the facts specified in the notice. cf. R.S.C. 
(Rev.) 1965, 
0.27,r. 2 
(1). 

(2) If, as to any fact specified in the notice, the party on whom 
the notice is served does not, within 14 days after service, serve, on 
the party serving the notice to admit fac ts, a notice disputing that fact, 

1 S that fact shall, for the purpose of the proceedings, be admitted by the 
party on whom the notice to admit facts is served in favour of the 
party serving the notice. 

(3) A party may, with the leave of the Court, withdraw an 
admissio~ under subrule (2) . 

20 3. (1) Where admissions arc made by a party, whether by his Judgment 
pleading or otherwise, the Court may, on the application of any other o.n admis­
party, direct the entry' of any judgment or make ::my order to which 51005

• 

the applicant is entitled on the admissions. (i!;~·~965, 
0 . 27, r. 3. 

(2) The Court may exercise its powers under subrule (1) not- cf. R.S.C. 
2S withstanding that other questions in the proceedings have not been (Rev.) 1965, 

determined. 0. 27, r. 3. 

4. (1 ) Where a list of documents is served on a . party under Part Admission 
23 (which relates to discovery and inspection of documents), and of docu-

' inspection of any document specified in the list is permitted to that ~~~~ered. 
~Q party under that Part, tP,~n. subject to subrule (2), the following cf. R.S.C. 

(Rev.) 1965, 
0.27,r. 4 

FOURTH (1) • 
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admissions by that party in favour of the party serving the list shall 
have effect unless the Court otherwise orders-

(a) that the document, if described in the list as an original docu-

Part 18. 

S ment, is an original document and was printed, written, 
signed or executed as it purports to have been : or 

10 

(b) that the document, if described in the list as a copy, is a 
true copy. 

(2) Where a party- cf. R.S.C. 
(Rev.) 1965, 

(a) has by his pleading denied the authenticity of a document; o. 27, r. 4 
or (1) (2). 

(b) within 14 days after the time limited under Part 23 for 
inspection of a document, serves on the party giving inspec-
tion a notice that be disputes the authenticity of the docu-

1 S ment, 

aubrule ( 1) does not work an admission by the firstmcntioned party 
as to that document. 

(3) Where a party serves on another party a list of docu- cf. R.S.C. 
ments pursuant to Part 23, those parties shall be in the position that bR~;> 1:65, 

20 they would be in if the latt.!r pnrty had, on the date of service of the ci). 'r. 
Jist, served on the party serving the list a notice requiring production 
at the trial of such of the documents specified in the list as are in 
the possession, custody or power of the party serving the list. 

l4) Subrules (1), (2) and (3} apply in relation to an affidavit cf. R.S.C. 
25 made in compliance with an order under Part 23 rule 7 (which relates (Rev.) 1965, 

to discovery of particular documents) as they apply in relation to a ?4 r7 • r. 4 

list of documents served under that Part. · 

S. (1) A party to proceedings may, by notice served on another Notice 
party, require him to admit, for ·the purpose of those proceedings only, to admit 

30 the authenticity of the documents specified in the notice. documents. 
cf.R.S.C. 
(.Rev.) 196S, 
0 . 27, r. 5 
(1). 

(2) If, as to any document specified in the notice, the party cf. R.S.C. 
on whom the notice is served does not, within 14 days after service, gt~~) l~S, 
serve, on the party serving · the notice to admit documents, a notice d) (3r). 
disputing the authenticity of the document, the document shall, for the 

3 5 purpose of the proceedings, be admitted by the party on whom the 
notice to iidrnit documents is served . 

FOURTH 
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(3) A party may, with the leave of the Court, withdraw an cf. R.S.C. 
admission under subrule (2) . (Rev.) 1965, 

0.27,r.5 
(3 ). 

6. An admission under this Part for the purpose of any proceed- Restricted 
5 ings shall not be used- effect of 

admission. 

10 

(a) against the admitting party in any other proceedings ; or cf. R.S.C. 
(Rev.) 1965, 

(b) in favour of any person other than the party in whose 0. 27, r. 2 
favour the admission is made. (2) . 

PART 19. 

MOTIONS. 

1. An interlocutory or other application, in or for the purposes of Applica­
or in relation to proceedings commenced or to be commenced by tion. 
statement of claim or by summons, shall be made by motion. 

2. (1) Subject to subrule (2), a person shall not move the Court Notice. 
15 for any order unless before moving he has filed notice of the motion cf. R.S.C. 

and bas served the notice on each interested party who has an &Rgv·> i965, 
address for service in the proceedings. (i) .' r. 

(2) A person may move the Court without previously filing or tf. R.S.C. 
serving notice of the motion- · (Rev. ) U6S, 

0. 8, r. 2 
20 (a) where the preparation of the notice, or the filing or service (1). 

(as the case may be) of the notice would cause undue 
delay or other mischief to the applicant ; 

(b) where each party interested, other than the applicant, con­
sents to the order ; 

2S (c) where under these rules or the practice of the Court for 
the time being the motion may properly be made without 
the prior filing or service (as the case may be) of notice 
of the motion ; or 

(d) where the Court dispenses with the requirements of subrule 
30 (1). 

(3) Notice of a motion shall-

( a) state the date and time when, and the place where, the 
motion is to be made ; 

' .: .' FOURTH 
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(b) where the time for service has been shortened under rule 3, cf. R.S.C. 
state that fact; (Rev.) 1965, 

0. B,r. 3 
(1}. 

(c) state concisely the nature of the order which is sought; and cf. R.S.C. 
(Rev.) 1965, 
0 . 8, r. 3 
(2). 

S (d) be addressed to the Court and to the parties to be served. 

3. Where notice of a motion is required to be served, it shall, Time for 
unless the Court otherwise orders, be served not less than three days sc~ice of 
before the date fiKed for the motion. · nfohces. 

c . R .. C. 
(Rev.) 1965, 
0.8,r. 2 
(2); 0 . 32, 
r. 3. 

4. Where notice of a motion is to be served on a person who Service. 
1 0 has not entered an appearance and is not in default of appearance, 

the notice shall be served personally. 

S. The Court may hear and dispose of a motion in the absence of Absence of 
any · party- party· 

(a) where service of notice of the motion on the absent party 
15 is not required by the rules or by an order ; 

(b) where notice of the motion has been duly served on the 
absent party. 

6. Where notice of a motion is required to be served, no affidavit Affidavits. 
shall be used on the bearing of the motion unless it has been served 

20 on the parties interested or unless the Court otherwise orders. 

7. Where notice of motion has been served for any date or the Notice of 
hearing of a motion has been adjourned to any date and, before that adjournment. 
date, any party files a request, bearing the consent of each other 
party to the motion, for an adjournment in accordance with this rule, 

• 2 S the bearing of the motion shall stand adjourned to the date specified 
in the notice or to such later date as the Court may appoint. 

FOURTH 
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8. ( 1) Where notice of a motion for any day has been filed or Further 
served, and the motion is not disposed of on that day- bearing. 

(a) the Court may bear and dispose of the motion on any later 
S day fixed by the Court; and · 

(b) subject to subrule (2), filing or service of further notice of 
motion shall not be required. 

(2) Subrule 1 (b) shall not have effect-

(a) where the Court directs the filing or ~ervice of a further 
10 notice of motion ; or 

(b) where service is required on a party on whom notice of 
the motion has not previously been served. 

PART 20. 

AM E.NDMI!NT. 

15 1. ( 1) The Court may, at any stage of any proceedings, on appli- General. 
cation by any party or of its own motion, order, on terms, that any cf. R.S.C. 
document in the proceedings be amended, or that any party have (Rev.) 196S, 
leave to amend any docume~t in the proceedings, in either case in ?i)~OS (l} 
such manner as the Court thmks fit. 

20 (2) All necessary amendments shall be made for the purpose cf. 15 & 16 
of determining the real questions r3i~cd by or otherwise depending Geo. S, 
on the proceedings, or of ccrrecting any defect or error in any pro- ~ ~~ s. 43; 
ceediogs, or ·of avoiding multiplicity of proceedings. (Rdv.) 

0.20, r. 8 
(l);Ctb 
Act No.7, 

. 1903, s. 23. 
(3) Where there bas been a m1stakc in the name of a party, 

25 subrulc ( 1) applies to the person inteuded to be made a party as if 
be were a party. 

( 4) This rule does not apply to the 
of a judgment or order. 

amendment of a minute cf. R.S.C. 
(Rev.) 196), 
0. 20, r. 8 
(2). 

FOURTH 



s 

302. 

Supreme Court. 

FOURTH SCHEDULE-contmucd. Part 20. 

2. (1) A party may, without leave, amend any pleading of 
once at any time before the pleadings are closed. 

his Amendment 
of pleading 
without 
leave. 
cf:R.S.C. 
(Rev.) 1965, 
0. 20, r. 3 
(1). 

(2) Where a plaintiff amends his statement of claim- cf. R.S.C. 
(Rev.) 1965, 

if the defendant has filed his defence, he may amend his o. 20, r. 3 (a) 
defence; and (2). 

(b) the time for filing his defence or amended defence, as the 
case may be, shall be either the time fixed by or under 
.these rules for filing his defence or 14 days after service 

10 on him under rule ~. whichever expires later. 

(3) Where a defendant amends his defence- cf. R.S.C. 
(Rev.) 1965, 

(a) if the plaintiff has filed a reply, he may amend his reply; 0. 20, r. 3 
and (3). 

(b) the time for filing his reply or amended reply, as the case 
1 S may be, shall be either the time fixed by or under these 

rules for filing his reply or 14 days after service on him 
under rule 9, whichever expires later. 

20 

25 

(4) The rights to amend under subrule (2) (a) and subrule 
(3) (a) arc in addition to the right to amend. under subrule (1}. 

(5) Where the following is the order of events- cf. R.S.C. 
. . (Rev.) 1965, 

(a) a party (in thts rule called the first party) files n pleadtng o. 20, r. 3 
(in this rule called the first pleading) ; (6). 

(b) an opposite party files a pleading (in this rule called the 
second pleading) in answer (whether by way of defence, 
reply or otherwise) to the first pleading; 

(c) the first party amends the first pleading; 

(d) the opposite party does not amend the second pleading 
within the time allowed by this rule, 

theo-
30 (e) .the second pleading shall have effect as a pleading in answer 

35 

to the amended first pleading ; and 

(f) Part 15 rule 21 (2) (a) shall not apply, but, if no further 
pleading between those parties is filed, there shall be, at 
the close of pleadings, an implied joinder of issue on the 
second pleading. FOUR'TII 
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3. ( 1) Where a party amends his pleading under rule 2 ( 1), the Disallow­
Court, on application by an opposite party, may, on terms, but sub- ance of 
ject to subrule (2), by order disallow the amendment. amendment. 

ef • .R.s.c;:. 
(Rev. ) J965, 
0 . 20, r . 4 
(1) (3). 

5 (2) Notice of a motion under subrule ( 1) shall be filed and cf. R.S.C. 
served within 14 days after the date of service on the applicant (Rev.) 1965, 
under rule 9. 0. 20, r. 4 

(1). 

(3) Where, on the hearing of an application under subrule cf. R.S.C. 
(1), the Court is satisfied that, if an application for leave to make (Rev.) 1965, 

10 the amendment had been made under rule 1 (1) on the date on 'fifo, r. 4 
which the amendment was made under rule 2 ( 1) the Court would · 
not have given leave to make the whole or somt part of the amend­
ment, the Court shall disallow the amendment or that part, as the 
case may be. 

15 4. ( 1) Where any relevant period of limitation expires after the Statutes of 
date of filing of a statement of claim and after that expiry an applica- limitation. 
tion is made under rule 1 for leave to amend the statement of claim cf. R.S.C. 
by making the amendment mentioned in any of subrules (2), (3), (Rev.) 1965, 
(4) and (5) , the Court may in the circumstances mentioned in that gfo. r. 5 

20 subrulc make an order giving leave accordingly, notwithstanding that · 
that period bas expired. 

{2) Where notice of a motion for leave to make an amendment 
is filed within 14 days after the date of filing the statement of claim, 
the Court may give leave to make the amendment, whatever the 

2S nature of the amendment may be. 

(3) Wher~ tiler~ h~s been a mi~take in the nam~ of ~ party cf. R.S.C. 
and the Court 1S satisfied that the m1stake was not m1sleadmg nor (Rev.) 1965, 
such as to cause reasonable doubt as to the identity of the person 0. 20, r. S 
intended to be made a party, the Court m·ay make an order for leave (3). 

30 to make an amendment to correct the mistake,- whether or not the 
effect of the amendment is to substitute a new party. 

( 4) Where, on the date of filing a statement of claim, the plain- cf R s c 
tiff is entitled to sue in any capacity, the Court may order that the (Re;.)· t965, 
plaintiff have leave to make an amendment having the effect that he 0. 20, r. 5 

35 sues in that capacity. (4). 

(5) Where a plaintiff, in his statement of claim, makes a claim cf: R.S.C. 
for relief on a cause of action arising out of any facts, the Court may (Rev.) 1965, 
order that he have leave to make an amendment having the effect g)20• r. 5 
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of adding or substituting a new cause of action arising out of the 
same or substantially the same facts and a claim for relief on that new 
(:ausc of action. 

S (6} This rule bas effect in relation to an originating summons 
as it has effect in relation to a statement of claim. 

Part20. 

5. Subject to Part 2 rule 3 (which relates to the extension and Duration 
abridgment of time), where the Court makes an order under this of leave. 
Part giving a party leave to amend a document, then, if the party cf. R.S.C. 

10 does not amend the document in accordance with the order before (Rev.) 1965, 
the expiration of the period specified for that purpose in the order 0. 20, r. 9. 
or, if no period is so specified, before the expiration of 14 days after 
the date on which the order is made, the order shall cease -to have 
effect. 

1 .5 6. (1) Where the Court orders, or gives leave for, the making of an Mode of 
amendment, the Court may give such directions as it thinks fit con- amcnd­
c:erning the mode of amendment and consequential service of the :fcntf 
amended document or of notice of the amendment. •rec 1005

• 

(2) Rules 7, 8 and 9 have effect subject to subrule (1). 

20 7. (I) Where the amendments authorised under this Part to be Mode of 
made to a document arc 09t so numerous or lengthy or otherwise amend­
of such nature as to render the document dillicult or inconvenient ';l!~ti; 
to read, the amendments may be made by- am!od-

ments. 
(a) filing a notice specifying the amendments and the matters 

25 mentioned in subrule (2) ; and 

(b) where the document to be amended bas been filed, writing 
the alterations in the document. · 

(2) A filed document amended under this rule shall be marked 
with a statement specifying the date of the amendment and also, if 

30 made pursuant to an order, the date of the order or, if not made 
pursuant to an order, a reference to the rule authorising the 
amendment. 

8. Subject to ru~e 7 (I), amendments authorised under this Part Mode of 
to a filed document shall be made by filing a fresh document, omeod­

' 3 5 amended as so authorised, and bearing a statement specifying the ment-
mattcrs mentioned in rule 7 ( 2) . frd e.sh 

FOUR'Ill ocument. 
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9. Where a document has been served and is afterwards amended, Service 
the party making the amendment shall, on the day on which the after 
amendment is made, serve on the parties on whom the docum~nt amendment. 

5 was served-

(a) if the amendment is made under rule 7-the notice men­
tioned in rule 7 ( 1) ; or 

(b) if the amendment is made under ·rule 8-the fresh docu­
ment. 

l 0 10. ( 1 ) Where there is a clerical mistake in a minute of a judg- Minute · 
meat or order, or an error in a minute of a judgment or order arising of judg­
from an accidental slip or omission, the Court, on application by a mdnt or 
party or of its own motion, may, at any time, .correct the mistake ~;. ;,S.C. 
or error. (Rev.) 196S, 

0. 20, r. 11. 
15 (2) Rules 1, 8 and 9 do not apply to a correction made under 

subrule ( 1). 

PART 21. 

WITHDRAWAL AND DISCONTINUANCE. 

1. A party who bas entered an appearance may withdraw the Withdrawal 
20 appearance at any time with the leave of the Court. of 

25 

appearance. 
cf. R.S.C. 
(Rev.) 1965, 
0. 21, r. 1. 

2. (1) A party making a claim by statement of claim may d is- Discon­
continue proceedings so far as concerns the whole or any part of any tinuancc. 
claim for relief by him- cf. R.S.C. 

. . (Rev.) 196S, 
(a) where the plcadmgs are not closed-w1thout leave oro. 21, rr. 2 

consent; (1) (2.) 
(b) (3) 

(b) where judgment bas not been entered-with the consent of (4), 3 (1). 
all other parties ; and 

(c) at any time-with the leave of the Court. 

. (2) A party making a claim by originating summons may, with cf. R.S.C. 
30 the leave of the Court, discontinue the proceedings at any time so (Rev.) 1965, 

far as concerns the whole or any part of the claim. . ri)~l, r. 3 

FOURlH 
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3. (1) A party raising any matter in a defence or subsequent Withdrawal 
pleading may withdraw that matter at any time. ~!P~~~~~~· 

. . cf. R.S.C. 
(2) Subrule ( 1) does not enable a party to wtthdraw, wttbout (Rev.) 1965, 

5 the consent of another party or the leave of the Court, an admission 0. 21, r. 2 
or any other matter operating for the benefit of that other party. (2) (a). 

4. The Court may give leave under rule 2 or rule 3 on terms. Terms 
of leave. 
cl.RS.C. 
(Rev.) l965, 
0.2t,r. 3 
(I). 

5. ( 1) A discontinuance or withdraw:!i under rule 2 or rule 3 shall Mode of 
be made by filing a notice stating the extent of the discontinuance discontinu-

. hd a1 ance or l 0 or wtt raw · withdrawal. · 
cf.R.S.C. 
(Rev.) 1965, 
0. 2t,r. 2 
(1) (2) 
(4}. 

(2) Where the discontinuance or withdrawal is by consent, the cf. R.S.C. 
notice under sub rule ( 1) must bear the consent of each consenting (Rev.) 196S, 
party. ~)~1 , r. 2 

6. A party filing a notice under rule 5 shall, on the day of filing, Service. 
J 5 serve the notice on each other party. c:f. R.S.C. 

(Rev.) 1965, 
0 . 21, r. 2 
(1) (2). 

7. A discontinuance under this Part as to any cause of action shall Effect of 
not, subject to the terms of any leave to discontinue, be .a defence to discontinu­
proceedings for the same, or substantially the same, cause of action. anf ceR. 

c . . S.C. 
(Rev.) 196.5, 
0. 2l,r. 4. 

8. Where- Stay to 
secure 

20 (a) a party discontinues proceedings so far as concerns the costs. 
whole or any part of any claim for relief ; cf. R.S.C. 

. . (Rev.) 1965, 
(b) he 1s, by reason of the disconttnuance, liable to pay the o. 65, r. 5 

costs of another party occasioned by the proceedings; and (1). 

FOURTH 
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(c) before p.aymcnt of the costs, he brings against that other 
party further proceedings on the same or substantially the 
same cause of action as that on which the discontinued pro-

S ceedings were brought, 

the Court may stay the further proceedings until those costs arc paid. 

PART 22. 

PAYMENT INTO COURT. 

1. In this Part, unless the context or subject matter otherwise lnterpreta-
1 0 indicates or requires- tion. 

15 

" f . " f t' f h f c!. R.S.C. cause o actton means a cause o ac 10n . or t e recovery o (Rev.) 1965, 
debt or damages; and 0 . 22, rr. 1 

" . 1' . I d h h . f . f . · (1), 2· tna ' me u es t e eanng o a motton or Juagment. 

2. ( 1) A defendant may from time to time- BriDgin~ 
moneymto 

( a) bring money into Court in answer to any one or 
causes of action on which a plaintiff claims ; and 

more Coort. 
d . R.S.C. 
(Rev.) 1965, 
0.22,r.l 
(1). 

(b) bring· money into Court in addition to money previously cf. R.S.C. 
brought in under this rule. (Rev.) 1965, 

0.22,r.l 
(3). 

(2) A defendant may bring money into Court under this Part 

20 by paying the money into Court or by filing a security in accordance 
with rule 14. 

3. A defendant to a cross-claim may not bring money into Court Defendant 
in answer to a cause of action in respect of which he may, before to ~ross-

, the trial, make an offer of contribution as mentioned in Part 6 claim. 
2S rule 13. 

FOURTH 
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4. ( 1} On bringing money into Court under this Part, the defendant Notice of 
shall file a notice of deposit in the prescribed form. deposit. 

cf. R.S.C. 
(Rev.) 1965, 
0, 22, r. 1 
(2). 

(2} Where a plaintiff claims on ~wo or more causes ol action cf. R.S.C. 
s and a defendant brings money into Court under this Part, the defend- (Rev.) 1965, 

ant shall in his notice of deposit- 0. 22, r. 1 . 
• (4). 

(a) specify the cause or causes of action in answer to which 
the money is brought in ; and 

(b) if the defendant allots part of the money to any eause or 
1 0 causes of action, specify the amount of that part and the 

cause or causes of action to which be allots that part. 

S. (1) Where, before the beginning of the trial, a defendant brings Order to 
money into Court or allots money under this Part in answer to two or allot 

. . · more causes of action, the Court may order the defendant to allot cf. R.S.C. 
l S the money distributively amongst the causes of action and to file an gt~·) 19f.5, 

amended notice of deposit accordingly. (S),3 CJ). 

· {2) For the purposes or subrule (1), a cause of action arising cf. R.S.C. 
under the Compensation to Relatives Act of 1897 on the death of a (Rev.) 196.5, 
person and a cause of action surviving under Part II of the Law 06 22, r. 1 

20 Reform (Miscellaneous Provisions) Act, 1944, on the death of the ( ). 
same person shall be a single cause of action. 

6. Where a defendant- Abandon-
ment of 

(a) cross-claims against a plaintiff on any cause of action ; cross-claim. · 

(b) b . · t C rt d th' p t d cf. R.S.C nngs money tn o ou un er IS ar : an (Rev.) 196.5, 

25 (c) in bringing the money into Court, takes into account his 0 · 22• r. 2· 
cause of action against the plaintiff on the cross-claim with 
a view to its abandonment in case the plaintiff accepts the 
money, 

the defendant shall, in his notice of deposit, specify the cause of 
30 action on the cross-claim thus taken into account. 

FOURTH 
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7. (I) Subject to subrule (2) a defendant may, with the leave of Withdrawal 
the Court- · by 

defendant. 
(a) withdraw the whole or any part of money paid into Court cf. R.S.C. 

by him under this Part ; or (Rev.) 1965, 
0.22, r.l 

(b) withdraw a security filed by him tmder this Part. (3). 

(2) A defendant may not make a withdrawal in respect of any 
money after the money has been accepted by the plaintiff. 

(3) A defendant making a withdrawal under subrule (1) shall 
10 file a notice of withdrawal of deposit. 

( 4) On the filing of a notice of witbdrowal of deposit under cf. R.S.C. 
subrule (I) the defendant shall be entitled to receive payment o( the (Rev.) 1965, 
money or delivery of the security as the case may be. ?cif' r. 3 

8. (I) A plaintiff may, within the time fixed by subrules (2), (3) Accept~ce 
1 S and ( 4), accept money brought into Court in satisfaction of the by plamttlf. 

cause of action in answer to which the money is brought in, as cf. R.S,C. 
against the defendant bringing the money into Court. (Rev.) 1965, 

0.22,r. 3 
(1). 

(2) Where the notice of deposit, or last notice of deposit, in 
answer to a cause of action is filed before the beginning of the trial, 

20 the plaintiff may accept the money in satisfaction of the cause of 
action within 14 days after service on him of the notice of deposit, 
or last notice of deposit, but before the beginning of the trial, by 
filing a notice of acceptance in the prescribed form. 

(3) Where the notice of deposit, or last notice of deposit, . in 
25 answer to a cause of action is filed after the beginning of the trial, 

or a defendant, by notice served on the plaintiff after the trial begins, 
confirms a notice of deposit, the plaintiff may, subject to subrule (4), 
accept the money in satisfaction of the· cause of action within two 
days after service on him of the notice or the las~ notice, by announce-

30 ment to the Court during the trial or by filing a notice of acceptance 
in the prescribed form. 

( 4) A plaintiff shall not accept money in a case to which sub- cf. R.S.C. 
rule (3) applies-- (Rev.) 1965, 

0.22, r. 3 
(a) where the trial is before a jury-after the Judge begins to (2). 

3S sum up to the jury; or 

(b) in any other case--after the Judge gives his decision or 
besffi• lo give his reasons for decision. 

FOURm 
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(S) A defendant who serves notice of confirmation under sub­
rule (3) shall file the notice on the day of service. 

(6) A plaintiff who accepts money by announcement to the 
S Court under subrule (3) shall file a notice of acceptance in the 

prescribed form on the day of the announcement. 

Part22. 

(7) Where a plaintiff claims on more than one cause of action cf. R.S.C. 
and he accepts money brought into Court in answer to some one or (Rev.) 1965, 
more but not all of the causes of action, he may, by filing a notice &)62, )· 10 

10 
(which may be combined with his notice of acceptance), abandon n1l ·(4 · 
his causes of action other than the cause of action to which the 
acceptance relates. 

(8) Where a plaintiff claims against two or more defendants 
on a cause of action against them jointly, and he accepts money 

1 S brought into Court by one or more but not all of those defendants 
in answer to that cause of aCtion, he may, by filing a notice (which 
may' be combined with his notice of acceptance), abandon his cause 
of action against the other or all the others of those defendants. 

9. ( 1) On a plaintiff accepting money under rule 8 in satisfac-
20 tion of a cause of action as against any defendant bringing money ;~~~~~!ce 

into Court, the proceedings shall be stayed in relation to- cf. R.S.C. · 

25 

(a) that cause of action, as against that defendant; (Rev.) 1965, 
0. 22, r. 3 

(b) any alternative cause of action against that or any 
defendant; 

other <4) <5>· 

(c) any cause of action abandoned under rule 8 (7) or rule 
8 (8) ; and 

(d) where the defendant, in bringing the money into Court, has 
taken irito account a cause of action on a cross-claim by 
him as mentioned in mle 6, that cause of action on the 

30 cross-claim, as against the plaintiff. 

(2) Whe_re a defendant ~ri.ngs money into Court. in a~swer. to cf. R.S.C. 
a cause of achon, and the plamttfi accepts the money tn satisfaction (Rev.) 1965 

,of the cause of action as against that defendant, the liability of any 0. 82, r. 4 ' 
other person (whether a party to the proceedings or not) jointly (1). 

35 with that defendant on the cause of action-

(a) shall be satisfied in the amount of the money accepted; 
but 

(b) shall not be discharged by the acceptance except to the 
extent of that satisfaction . 
. r . . .. . •. ·FOURTII 
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(3) A plaintiff who accepts money under rule 8 shall, subject d . R.S.C. 
to rule 11, be entitled to. receive payment of the money, without (Rev.) 1965, 
any order. ~)~2, r. 3 

S 10. (1) A plaintiff may, by filing a notice in the prescribed form, Withdra~al 
withdraw his acceptance of money brought into Court- of accept· 

ance. 
(a) where all or any of the money has been brought into Court d. Act No. 

by the flling of a security and the money accepted is not 21, 1899, 
paid into Court within 7 days after service of notice of the s. 83A (2) . 

10 acceptance of the defendant filing the security ; or 

(b) where .the Court gives leave so to do. 

(2) On withdrawal of an acceptance all steps in the proceed­
ings taken in consequence of the acceptance shall have suoh effect 
only as the Court may direct. 

1 S (3) On withdrawal of an acceptance or on the motion for 
leave to withdraw an acceptance, the Cour~ may-

(a) give directions under subrule (2) ; 

(b) give directions for restoring the parties as nearly as may be 
to their positions at the. time of the acceptance ; and 

20 (c) give directions for the further conduct of the proceedings . 

11. (1) Where a plaintiff accepts money in satisfaction of a cause Orde f 
of action, the money shall not be paid out except by order of the payr:en~r 
Court in the following cases- out after 

acceptance. 

(a) if the plaintiff claims on the cause of action against two or cf. R.S.C. 
25 more defendants and any of those def~ndants does not join (Rev.) 

30 

35 

in bringing the money into Court and does not consent to 1965,0. 22, 
the payment out · · r. 4 (1) 

• (a) (2). 

(b) if the plaintiff claims on an alternative cause of action cf. R.S.C. 
against a defendant who does not join in bringing the (Rev.) 
money into Court and does not consent to the payment 1965, 0 . 22, 
out; r. 4 (l) 

(a) (2). 

(c) if the money is brought into Court in answer to a cause cf. R.S.C. 
of action to which the defendant bringing the money into (Rev. ) 
Court · pleads or otherwise properly raises a defence of 1965, 0 . 22, 
tender before the commencement of the proceedings; (i,t(l) 

FOURTH 
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if the plnintiff acceplo; the money in satisfaction of a cause cf. R.S.C. 
of action arising under the Compensation to Relatives Act ~:61-b 22 of 1897 on t~e death~~ a person and in satisfaction of a r. 4 (l) .(d). 
cause of actiOn swvlVlng under Part II of the Law 
Reform (Miscellaneous Provisions) Act, 1944, on the 
death of the same person ; 

if the plaintiff accepts the money in satisfaction of a cause cf. R.S.C. 
of action arising under the Compensation to Relatives Act 1:6J'b 22 
of 1897 and that cause of action is wholly or in part for r. 4 (1) ·(d)'. 
the benefit of a person other than the plaintiff and that per· 
son does not consent to the payment out ; 

(f) if ·the plaintiff accepts the money after the beginning of ct R.S.C. 
the trial ; or (Rev.) 

1965,0. 22, 
r . 4 (3). 

1 S (g) if the plaintiff is a disable person. 

(2) On motion for an order under subrule (1), the Court cf. R.S.C. 
shall, so far as practicable, deal with all the costs of the proceedings. !:t.S,·b. 22, 

r. 4 (1) (3). 

12. Where money brought into Court by a defendant is not Money not 
accepted in accordance with rule 8, the money shall be paid out to accepted. 

20 the defendant cf. R.S.C. 
' (Rev.) 

. ~s 

l96S, 0 . 22, 
r.S. 

13. (1) Subject to subrules (2) and (3), the fact that money has Non-
been brought into Court- disclosure. 

cf.R.S.C. 
(Rev.) 

(a) shall not be pleaded; and 196S, 0 . 2.2, 
r. 7. 

(b) shall not be disclosed to the Court at the trial or hearing 
of any question of liability or amount of debt or damages 
Y,~til jill s~ch C!ucstions Ji!lv~ been decided. 
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(2) Subrulc (1) does not apply where the money has been 
brought into Court in answer to a cause of action to which the 
defendant pleads or otherwise properly raises a defence of tender 

5 before commencement of the proceedings. 

(3) Subrule l(b) does not apply-

(a) where the plaintiff accepts the money pursuant to rule 8; 

(b) where the disclosure is necessary for the purpose of an 
application under this Part. 

10 14. (1) A security filed for the purpose of bringing money into Security. 

15 

Court under this Part shall be an instrument in the prescribed form cf. Act No. 
by which an authorised person (whether a party to the proceedings 21, 1899, 
or not)- . s. 83A (1). 

(a) promises to observe the requirements of this Part with 
respect to a specified sum of money (in this rule called 
"the money secured") ; and 

(b) gives an address for service. 

(2) A person who is a licensed insurer under the Workers' cf. Act No. 

20 
Compensation Act, 1926, or an authorised insurer under the Motor 21sj8~~·> 
Vehicles (Third Party Insurance) Act, 1942, shall, unless the Court s. A • 

25 

otherwise orders, be an authorised person for the purposes of this 
rule. 

( 3) A person approved by the Court shal~ be an authorised 
person for the purposes of this rule. 

( 4) A person giving security under this rule may pay the 
money secured into Court and thereupon-

(a) subject to any order or judgment for interest tmder this 
rule, or for costs, he shall have no further liability on the 
security in the proceedings ; and · 

30 (b) the money paid in shall, unless the Court otherwise orders, · 
be dealt with as if brought into Court in place of the 
security by the party filing the security. 

· (5) Where a security has been filed, the Court may order the cf. Act No. 
person giving the security to pay, within a time specified in the 21, 1899, 

):S order, the whole or any part of the money secured into Court or (' ~3(b}2) 
~<;> s1,1ch persO!J as ~he; Court may direct. a • 
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(6) If a person giving a security fails to comply with an order 
under subrule (5), the Court may-

( a) order the person giving the security to pay into Court, or 
5 pay to such person as the Court may direct, interest on the 

money unpaid until payn1ent at such rate not exceeding 
5 per cent yearly as the Court may determine; 

(b) in addition to any other order as to costs which the Court 
may make, order the person giving the security to pay the 

1 0 costs of any party incurred or thrown away by reason of 
failure to comply with the order under subrule (5). 

Part 23. 

(7) The Court may direct the entry of such judgment as the cf. Act No. 
nature of the case may require in favour of any party against the 21, 1899, 
person giving the security for the whole or any part of any money(· ~3• (2) 

15 secured or interest or costs the subject of an order under subrule (5) c · 
or subrule (6) or for costs. 

(8) A party moving for an order or direction under any of 
subrules (5), (6) and (7) shall serve notice of the motion on the 
person giving the security and may serve the notice at the address 

20 for service specified in the security. 

25 

15. A party filing a notice under this Part shall, on the day of Service. 
filing, serve the notice on each other party on whom the notice ha>: 
not previously been served. 

PART 23, 

DISCOVERY AND INSPECTION OF DOCUMENTS. 

DIVlSION 1.-Discovery. 

I. ( l) Subject to this rule, where the pleadings between any parties Notice 
are closed, any of those parties may, by ooti.ce for discovery filed for dis­
and served on any other of those parties, require the party served to covery. 

30 give discovery of documents, with or without verification. c(fR. R.S.C. 
ev.) 1965, 

0. 24, r. 2 
(I) (7). 

(2) A party may not require discovery under subrule (I) after cf. R.S.C. 
an appointment has been made for directions under Part 26 or after (Rev.) 1965, 
notice has been filed of a motion for directions under Part 26. g}i:,): 2 

FOURTH 
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(3) A party may require another party to give discovery with 
verification notwithstanding that he has previously required the same 
party to give discovery without verification. 

Part23. 

S ( 4) This rule does not apply to proceedings on a common law cf. R.S.C. 
claim for damages arising out of the death of, or bodily injury to, (Rev.) 1965, 
any person or for contribution in respect of damages so arising. 0. 24, r. 2 

(2). 

2. (1) A party required under rule 1 to give discovery shalt, Discovery 
subject to rule 3, give discovery within such time, not being less than on notice. 

10 14 days after service on him of the notice for ~iscovery, as may be cf. R.S.C. 
specified in the notice for discovery. {Rev.) 1965, 

0. 24,r.2 
(1). 

(2) A party required under rule 1 to give discovery without cf. R.S.C. 
verification shall, subject to rule 3, give discovery by filing and serving (R~v.) 1965, 
on the party giving the notice for discovery a Jist in accordance ?i)24• r. 2 

1 S with rule 6 of documents relating to any matter in question between · 
him and the party giving the notice for discovery. 

(3) A party required under rule 1 to give discovery with cf. R.S.C. 
verification shal·l, subject to rule 3, give discovery by filing and serving (Rev.) 1965, 
on the party giving the notice for discovery- gf-4, r. 2 

20 (a) an affidavit verifying such a list as is mentioned in subrule 
(2); a.nd 

(b) the list so verified, unless the list bas already been filed and 
served on that party. 

( 4) Where a claim is made against a party- cf. R.S.C. 

25 
(Rev.) 1965. 

(a) for the recovery of any penalty recoverable by virtue of any 0. 24, r . 2 
Ac;t or Commonwealth Act; or (3). 

(b) for the. enforcement of a forfeiture, 

be need not include in a list of documents under this rule any docu­
ment relating only to a matter in question on that claim. 

30 3. ( 1) The Court may, before or after any party has been required Lim~tation 
under rule 1 to give discovery, order that discovery under rule 2 by of d1sc?very 
any party shall not be required or shall be limited to such documents 00 notice. 
or classes of documents, or to such of the matters in question in the (~ R.~·'f965 
proceedings, as may be specified in the order. o. 2~·. r. 2 ' 

(S). 

35 (2) The Court shall, on application, make such orders under cf. R.S.C . 
. subrule (1) as are necessary to prevent unnecessary discovery. (Rev.) 1965, 

0.24,r. 2 · 
FOURTH (S). 
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4. Where a plaintiff claims relief against two or more defendants, Co-
and requires any defendant to give discovery under rule 2, that defendants. 
defendant shall serve his list of documents and affidavit if any not d . R.S.C. 

5 only on the plaintiff but also on each other defendant who bas filed b~~~.) r~~65, 
a defence. (J) (4). 

10 

S. The Court may, at any stage of any proceedings, order any Order for 
party to file and serve on any other party- gd~neral 

JSCOVery. 
(a) a list in accordance with rule 6 of documents relating to cf. R.S.C. 

any matter in question in the proceedings; or (Rev.} 1965, 
0. 24,r. 3 

(b) a list as meutioned in paragraph (a), verified by affidilVit. (1). 

6. (1) A list of documents required by or under this Part shall, Contents of 
unless the Court otherwise orders, conform to the requirements of list. 
this rule. 

JS (2) A Jist <lf documents shall enumerate the documents which cf. R.S.C. 
are or have been in the possession, custody or power of the party (Re

2
v.) 1965, 

making the list. 0. 4, rr. 2 
(1),3(1). 

(3) A list of documents shall enumerate the documents in a cf. R.S.C. 
convenient sequence and as shortly as possible, but shall describe (Rev.) 1965, 

20 eac'h document or, in the case of a group of documents of the same ~}4• r. S 
nature, shall describe the group, sufficiently to enable the document · 
or group to be identified. 

(4) Where a party making a list of documents claim~ that cf. R.S.C. 
any document in his possession, custody or power is privileged from wev.) 1965, 

25 pr?~uction, he shall, in the Jist, sufficiently state the grounds of the fi)~4• r. 5 

pnvJlege.· 

(5) A list of documents shall distinguish those documents which cf. R.S.C. 
are in the possession, custody or power of the party making the list bR~.) 1~65, 
from those that have been but are not in his possession, custody or (i); • r. 

30 power. AppendixA 
No.26. 

(6) A list of documents shall, as to any document which has cf. R.S.C. 
been but is not then in the possession, custody or power of the party bRl~) 1~65, 
making the list, state when he parted with the document and what Ci)· 'r. 
bas become of it. Appendix A 

No.26... 

FOURTH 
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(7) A list of documents shall appoint a time within 7 days cf. R.S.C. 
after service of the list when, and a place where, the documents in (Rev.) 1965, 
the list may be inspected. 0. 24, r. 9. 

5 (8) Where a party making a list of documents has a solicitor 
in the proceedings, the solicitor shall certify on the list that, according 
to his instructions, the list and the statements in the list are correct. 

7. Where, at any stage of the proceedings, it appears to the Court Orderfor 
from evidence or from the nature or circumsta.nces of the case or particular 

10 from any document filed in the proceedings that there are grounds discovery. 
for a belief that some document or class of document rclattog to any cf. R.S.C. 
matter in question in the proceedings may be or may have "beea in w~~) 1~65, 
the possession, custody or power of a party. the Court may order that (i) <J)'. 
party-

1 S (a) to file an affidavit stating whether that document or any 
document of that class is or bas been in his possession, 
custody or power and, if it has been but is not then in his 
possession, custody or power, when be parted with it and 
what has become of it ; and 

20 {b) to serve the affidavit on any other party. 

8. (1) Subject to subrule (2), an affidavit verifying a list of Deponent. 
documents of a party or an affidavit to be filed by a party pursuant 
to an order under rule 7 may be made as follows-

(a) by the party; 

25 (b) where the party is a disable person, by his tutor; 

(c) where the party is a corporation, by a member or officer of 
the.corporation; 

(d) where t~e party is a body of persons lawfully suing or being 
sued in the name of the body or in the name of any officer 

30 or other person, by a member or officer of the body; 

(e) where the party is the Crown, an officer of the Crown suing 
or sued in his official capacity, or a nominal defendant sued 
under the Claims against the Government and Crown Suits 
Act, 1912, by an officer of the Crown. 

35 (2) Where the party is a person to whom any of paragraphs 
, {c), (d) and (e) of subrule (l) applies and the affidavit is to be 

filed and served pursuant to an order, the Court may-

(a) specify by name or otherwise the person to make the 
affidavit; or 

FOURTH 
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(b) specify by description or otherwise the persons from whom 
the party may choose the person to make the affidavit. 

Part 23. 

(3) Subject to subrule (2), where the party is a person to whom 
S any of paragraphs (c), (d) and (e) of subrule (I) applies, the party 

shall choose a person to make the affidavit who is qualified under 
the relevant paragraph and has knowledge of the facts. 

DMSION 2.-Inspection. 

9. (I) Where a pleading or affidavit filed by a party refers to a Document 
10 document, any other party may, by notice to produce served on him, ~eferred.to 

require him to produce the document for inspection. ~~ pleadme 
affidavit. 
cf.R.S.C. 
(Rev.) 1965, 
0. 24, r. 10 
(I). 

(2) Where a notice to produce a document is served on a cf. R.S.C. 
party under subrule (I), he shall, within 4 days after that service, bR~v.) 1965, 
serve on the party requiring production a notice- (i).4, r. 10 

IS (a) appointing a time within 7 days after service of the notice 
under this subrule when, and a place where, the document 
may be inspected ; 

(b) claiming that the document is privileged from production 
and sufficiently stating the grounds of the privilege ; or 

20 (c) stating that the document is not in hi< possession, custody 

25 

or power and stating to the best of his knowledge informa­
tion and belief where the document is and in whose posses­
sion, custody or power it is. 

10. (I} Where-

(a) it appears from a list of documents filed by a party under Order for 
this Part that any document is in his possession, custody or production. 
power ; cf. R.S.C. 

(Rev.) 1965, 
(b) a pleading or affidavit filed by a party refers to any docu- 0. 24, rr. 10, 

ment; or 14 (I). 

30 (c) it appears to the Court from evidence or from the nature nr 
circumstances of the case or from any document filed in the 
proceedings that there are grounds for a belief that any 
docwnent relating to any matter in question in the proceed­
ings is in the possession, custody or power of a party, 

FOURTH 
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the Court may, unless the document is privileged from production, 
order the party-

( d) to produce the document for inspection by any other party 
at a time and place specified in the order ; or 

(e) to file and serve on any other party a copy of the whole 
or any part of the document, with or without an affidavit 
verifying the copy made by a person who has examined 
the document and the copy. 

Part 23. 

10 (2) An affidavit made pursuant to an order under subrule cf. R.S.C. 
(1) (e) shall, unless the Court otherwise orders, state whether there (Rev.) 1965, 
are in the document copied any and, if so, what erasures, interlinea· ?2)24· r. l4 
tions or alterations. · 

II. A party to whom a document is produced for inspection· under Power to 
15 this Part may make copies of the document. take 

copies. 
cf. R.S.C. 
(Rev.) 1965, 
0. 24, rr. 9, 
10 (I). 

12. (I) The Court may, at any stage of any proceedings, order any Production 
party to produce to the Court any document in his possession, custody to the 
or power relating to any matter in question in the proceedings. Court. 

cf. R.S.C. 
(Rev.) 1965, 
0. 24, r. 12. 

(2) Upon production of a document to the Court pursuaot cf. R.S.C. 
20 to an order under subrule (!), the Court may deal with the docu- (Rev.) 1965, 

ment in such manner as the Court thinks fit. 0. 24, r. 12. 

13. Where an application is made for an order under rule 10 for Inspec_tion 
the production of any document for inspection by another party or tb ~e~~~~ 
for an order under rule 12 for the production of any document to the 

0
f J~c~C· 

25 Court and a claim is made that the document is privileged from (Rev:)·l965 
production or an objection to production .is made on any other o. 24, r. 13 ' 
ground, the Court may inspect the document for the purpose of (2). 
deciding the validity of the claim or objection. 

DIVISION 3.-Genero/. 

30 14. The Court shall not make an order under this Part for the Order only 
filing or service of any list of documents or affidavit or other docu- if neces~ 
ment or for the production of any document unless satisfied that the sary. 
order is necessary at the time when the order is made. (i.,~:~·lf9 6s, 

FOURTH 
0. 24, rr. 8, 
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15. (I) Where a party makes default in filing or serving a Jist Default. 
of documents or affidavit or other document or in producing any cf. R.S.C. 
document as required by or under this Part, ,the Court may make (Rev.) 1965, 

5 such order as it thinks fit including- · 0. 24, r. 16 
' (1). 

(a) if the party in default is a plaintiff, an order that the 
proceedings be stayed or dismissed as to the whole or any 
part of the relief claimed by him in the proceedings ; or 

(b) if .the proceedings were commenced by statement of claim 
10 and the party in default is a defendant, an order that his 

defence be struck out and that judgment be entered 
accordingly. 

15 

20 

(2) Where a party has a solicitor- cf. R.S.C. 

( d d f h f . 1 f h' p d (Rev.) 1965, a) an or er un er any o t e oregomg rues o t 1s art nee o. 24, r. 16 
not, for the purposes of enforcement of the order by com· (3). 
mittal or sequestration, be served personally ; but 

(b) if the order has not been served personally, the order shall 
not be enforced by committal of any person or by seques­
tration of the property of any person if that person shows 
that he did not have notice or knowledge of the order 
within sufficient .time for compliance with the order. 

(3) Where a party has a solicitor, and an order under this cf. R.S.C. 
Part against the party is served on the party by leaving a copy of (Rev.) 1965, 
the order at the office of, or posting it to, -the solicitor or his agent, 0. 24, r. 16 

25 the solicitor shall, if he fails without reasonable cause to notify the (4>· 

30 

party of the order, be guilty of professional misconduct. 

16. This Part does not affect any rule of law which authorises Public 
or requires the withholding of any document on the ground that its interest. 
disclosure .would be injurious to the public interest. cf. 10 & 11 

Geo.6, 
c. 44, s. 28 
(1). 

PART 24. 

!N'rnRROGATORIES. 

1. (I) Subject to subrules (3) and (4), where the pleadings Interroga. 
between any parties are closed, any of those parties may file and tories by 
serve on any other of those parties a notice requiring the party notice. 

'3 5 served to answer specified interrogatories relating to any matter in cf. R.S.C. 
question between the interrogating party and the party served. g26.>r.I~6S, 

FOURTH (I). 
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(2) The notice may require that the answers be verified. and cf. R.S.C. 
may so require notwithstanding that the interrogating party bas pre- (Rev.) 1965, 
viously required all or any of the interrogatories to be answered with- ?i)26• r. 1 

5 out requiring the answers to be verified. · 

(3) A party may not require answers to interrogatories under 
subrule (1) after an appointment has been made for directions 
under Part 26 or after notice has been filed of a motion for direc­
tions under Part 26. 

10 ( 4) This rule does not apply to proceedings on a common law 
claim for damages arising out of the death of, or bodily harm to, any 
person cr for contribution in respect of damages so arising. 

2. (1) A party who is required under rule 1 to answer interro- Answers 
gatories shall, subject to rule 3, answer the interrogatories within pursul}nt 

15 such time, not being less than 14 days after service on him of the tonotlce. 
notice under rule 1, as may be specified in the notice. 

(2) A party who is required under rule 1 to answer interro· 
gatories but is not required to verify his answers shall, subject to 
rule 3, answer the interrogatories by filing and serving on the party 

20 requiring the answers a statement in accordance with rule 6. 

(3) A party who is required under rule 1 to answer interro­
gatories and to verify his answers shall, subject to rule 3, answer 
the interrogatories by filing and serving on the party requiring the 
answers-

25 (a) an affidavit verifying a statement in accordance with rule 
6; and 

(b) the statement so verified, unless the statement has already 
been filed and served. 

3. (1) The Court may, before or after any party bas been required Limitation 
30 under rule 1 to answer interrogatories, order that answers to interro~ of interro­

gatories under rule 2 by any party shall not be required, or shall be gat?ries by 
1imited to such interrogatories or classes of interrogatories, or to such notice. 
of the matters in question in the proceedings, as may be specified in 
the order. 

35 (2) Where any party has been required under rule 1 to answer 
· any interrogatory, the Court may, on application by him, order that an 

answer to that interrogatory shall not be required or may limit the 
extent to which an answer shall be required. 
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(3) The Court shall, on application, make such orders under cf. R.S.C. 
aubru.les (1) and (2) ns are neccssar>: to prevent. unnecessary interro- W.26)/~65, 
gatones or unnecessary answers to mterrogatoraes. (3). ' 

S 4. Where a plaintiff claims relief against two or more defendants, Co-
and requires any defendant to answer interrogatories under rule 2, defendants. 
that defendant shall sen•e his statement in answer and affidavit if 
any not only on the plaintiff but also on each other defendant who 
has filed a defence. 

10 5. (l) The Court may, at any stage of any proceedings, order any Orderto 
party to file and serve on any other party (whether the interrogating answer. 
party or not)- cf. R.S.C. 

(Rev.) 1965, 
(a) a statement in accordance with rule 6 in answer to interro- 0. 26, r. 1 

gatories specified or referred to in the order relating to any 0 ). 
1 S matter in question in the proceedings ; or 

(b) a statement as mentioned in paragraph (a) verified by 
affidavit. 

(2) The Court shall not make an orde1 under subnde (I) cf. R.S.C. 
unless satisfied that the order i.s ncccessary at the time when the order (Rev.) 1965, 

20 is made. ?3:~6, r. 1 

6. { 1) A statement in answer to interrogatories required by or Contenu of 
under this Part shall, unless the Court otherwise orders, confonn to 1tatement. 
the requirements of this rule. 

(2) A statement in answer to interrogatories shall deal with 
2S each interrogatory specifically either-

(a) by answering the substance of the interrogatory without 
evasion; or 

(b) by objecting to answer the ·interrogatory on one or more 
of the grounds mentioned in subrule (3) and briefly stating 

30 the facts on which the objection is based. 

35 

{3) Subject to subrule ( 4), a party may object to answer any 
interrogatory on the following grounds but no other-

(a) where the answer is not required by an order, that the 
interrogatory docs not relate to any matter in question 
between him and the party requiring the answer: 

FOUR Til 
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(b) that the interrogatory is vexatious or oppressive ; and 

(c) privilege. 

( 4) On an application under rule 3 ( 2) or rule S in respect 

Part24. 

S of any interrogatory, the Court may require the applicant to specify 
on what grounds he objects to answer that interrogatory and may 
determine the sufficiency of the objection and, if the Court determines 
that the objection is not sufficient, the applicant shall not be entitled 
to object to answer that interrogatory in a statement in answer to 

10 interrogatories. li i 

7. (1) Subject to subrule (2), an affidavit verifying a statement Deponent. 
of a party in answer to interrogatories may be made as follows--

(a) by the party ; 

(b) where the partr is a disable person, by his tutor; 

15 (c) where the party is a corporation, by a member or officer 
of the corporation ; 

(d) where the party is a body of persons lawfully suing or 
being sued in the name of the body or in the name of any 
officer or other person, by a member or officer of the body ; 

20 (e) where the party is the Crown, an officer of the Crown suing 
or sued in his official capacity, or a nominal defendant sued 
under the Claims against the Government and Crown Suits 
Act, 1912, by an officer of the Crown. 

(2) Where the party is a person to whom any of paragraphs 
25 (c), (d) and (e) of subrule (1) applies, and the affidavit is to be 

filed and served pursuant to an order, the Court may, in relation to 

·. ·i 

~ ~ ~. 

any or all of the interrogatories-- .. ;.: 

(a) specify by name or otherwise the person to make the affi­
davit; or 

30 (b) spr . .cify by description or otherwise the persons from whom· 
the party may choose the person to make the affidavit. 

(3) Subject to subrule (2), where the party is a person to 
'whom any of paragraphs (c), (d) and (e) of subrule (1) applies, 
the party shall, in relation to each interrogatory, choose a person to 

35 make the affidavit who is qualified under the relevant paragraph and 
bas knowledge of the facts. 

FOUR1H 

··r \ .. 



324 

Supreme Court. 

FOURTH SCHEDULE-continued. Part 24. 

8. ( 1) Where a party fails to answer an interrogatory sufficiently, Insufficient 
the Court may- answer. 

cf. R.S.C. 
(a) if he has made an insufficient answer, order him to make (Rev.) 1965, 

S a further answer verified by affidavit in accordance with 0. 26, r. 5. 
rule 7; or 

(b) order him or any of the persons mentioned in paragraphs 
lb) to (d) of rule 7 (I), as the nature of the case requires, 
to attend to be orally examined. 

10 (2) Subrule (I) does not limit the powers of the Court under 

15 

rule 9. 

9. (I) Where a party makes default in compliance with an order Default. 
under rule 5 or rule 8 to file or serve a statement or affidavit, the cf. R.S.C. 
Court may make such order as it thinks fit, including- (Rev.) 1965, 

0. 26, r. 6 
(a) if the party in default is a plaintiff, an order that the pro- (1). 

ceedings be stayed or dismissed as to the whole or any part 
of the relief claimed by him in the proceedings ; or 

(b) if the proceedings were commenced by statement of claim 
and the party in default is a defendant, an order that his 

20 defence be struck out and that judgment be entered 
accordingly. 

(2) Where a party has a solicitor- cf. R.S.C. 
(Rev.) 1965, 

(a) an order under rule 5 or rule 8 need not, for the purposes of o. 26, r. 6 
enforcement of the order by committal or sequestration, be (3). 

2S served personally; but 

(b) if the order has not been served personally, the order 
shall not be enforced by committal of any person or by 
sequestration of the property of any person if that person 
shows that he did not have notice or knowledge of the order 

30 within sufficient time for compliance with the order. 

(3) Where a party has a so!Lcitor, and an order under rule 5 cf. R.S.C. 
or rule 8 against the party is served on the party by leaving a copy of (Rev.) 1965, 
the order at the office of, or posting it -to, the solicitor or his agent, the ?,i)26, r. 6 
Sf>licitnr shall, if he fails without reasonable cause to notify the party · 

55 of the ordc:; be guilty of professional misconduct. 

10. (I) A party may tender as evidence- Answe111 
as 

(a} one or more answers to interrogatories without tendering evidence. 
tho others ; cf. R.S.C. 

FOURTH (Rev.) 1965, 
0. 26, r. 7. 



• 

• 

32S 

Supreme Court. 

FOURTH SCHEDULE-continued. 

(b) part of an answer to an interrogatory without tendering the 
whole of the answer. 

Part2S. 

(2) Where the whole or part of an answer to an 
S tory is tendered as evidence, the Court may-

intcrroga- cf. R.S.C. 
(Rev.) 1965, 
0.26, r. 7. 

(a) look at the whole of the answers; and 

(b) if it appears to tho Court that any other answer or any part 
of an answer is so connected with the matter tendered that 
the matter tendered ought not to he used without that 

10 other answer or part, the Court may reject the tender unless 
that other answer or part is also tendered. 

lS 

II. This Part does not affect any rule of law which authorises or Public 
requires the withholding of any matter on the ground that its dis- interest. 
closure would be injurious to the public interest. cf. tO & 11 

Gco.6,c. 
44, •. 28 
(1). 

PART 25. 

MEDICAL EXAMINATION; INSPECTION OF PROPERTY, ETC. 

DIVISION 1.-M edical Examination. 

I. (I) This Division applies to proceedings in which- Applica-
tion and 

(a) the physical or mental condition of a person is relevant to interprc-
20 any matter in questien ; and tation. 

lS 

(b) either-

(i) that person is a party; or 

(ii) a party claims relief for the benefit of that person 
pursuant to the Compensation to Relatives Act of 
1897. 

(2) In this Division-

"lirst party" means the party mentioned in subrule (!) (b). 

"person concerned" means the person mentioned in subrule 
(!) (a). 

FOURTH 
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2. ( 1) Any party other than the first party may serve on the first Notice for 
party a notice in accordance with this rule for the medical examina~ e;Xamina-
tion of the person concerned. tion. 

cf. General 
Rules of 
the Court, 
0. 14, r. 10; 
Rules of the 
Supreme 
Court 
(W.A.), 
0.2S, r.l2 
(1) (a). 

' (2) A notice for medical examination shall be a request by the cf. G.R.C. 
party giving ·the notice that the person concerned submit .to exam~ 0 . 14, r. 10; 
ination by a specified doctor at a spccllied time and place. R.S.C. 

(W.A.), 
0.2S, r. 12 
(1) (a). 

3. A party who serves 'a notice for medical examination shall, .on Expenses. 
request by the first party, pay to the first party a reasonable Gum to cf. R.S.C. 

10 meet the travelling and other expenses of the person concerned of (W .A.), 
and incidental to the medical examination including the expenses of 0. 2S, r. 12 
having a doctor chosen by him attend his examination pursuant to <2>· 
rule 6. 

4. (1) Where a notice for medical examination of a person con.'i.ion~ 
1 S cemed is served pursuant to rule 2 and the person concerned does c~pliat;tce 

not submit to examination in accordance with the notice, the Court With notice. 
may, on terms, stay the proceedings as to any claim for relief by or g. ~R.C.io 
for the benefit of the person concerned. 1 i, ti;rr. ' 

R.S.C. 
(W.A.), 
0. 25,r. 12 
(3). 

(2-) Where, before the proceedings are set down for trial under cf. G.R.C., 
20 Part 33 rule 8, a party files notice of a motion for a stay of pro- 0. 14, r. 11. 

ceedings under subrulc ( 1), the proceedings shall, unless the Court 
otherwise orders, be stayed pending disposal of the motion. 

S. ( 1) The Court may, on terms, make orders for the medical Order for 
examination of a person concerned, including an order that a person e~amina~ 

25 concerned submit to examination by a specified doctor at a specified tzon. 
time and place. 

(2) Where the Court orders that a person concerned submit 
to examination by a doctor, the person concerned shall do all things 
reasonably requested and answer all questions reasonably asked of 

30 him by the doctor for the purposes of the examination. 
FOUR Til 
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6. The person concerned may have a doctor chosen by 
attend his examination. 

Paxt25. 

him Doctor for 
person con­
cerned. 
cf. R.S.C. 
(W.A.), 
0. 2S,r.lS 
(1) (a). 

7. ( 1) The examining doctor shall make a written report of his Report. 
S examination of the person concerned and shall give his report to the cf. R.S.C. 

party serving the notice for medical examination or obtaining the <W.A.), 
order for medical examination. ?4)~5, r. 12 

(2) A party to whom a report is given under subrule (1) 
serve the report on the first party. 

shall cf. R.S.C. 
(W.A.), 
0.2S,r. 12 
(4). 

10 DIVISION 2.-lnspection of Property, etc. 

8. (1) The Court may, for the purpose of enabling the proper Inspection 
determination of any matter in question in any proceedings, make of prcr 
orders, on terms, for- perty, etc. 

cf.ActNo. 
(a) the inspection of any property ; 21, 1899, 

s. 104; 
1 S (b) the taking of samples of any property: R.S.C. 

(Rev.) 1965, 
(c) the making of any observation of any property; 0. 29, rr. 2 

(1) (4), 
(d) the trying of any experiment on or with any property; or 3 (1). 

(e) the observation of any process. 

(2) An order under sub rule ( 1) may authorise any per5on to cf. R.S.C. 
20 enter any land or to do any other thing for the purpose of getting (Rev.) 1965, 

access to the property. . 0 . 29, rr. 2 
(2), 3 (2). 

(3) A party applying for an order under this rule shall, so far 
as practicable, serve notice of the motion on each person who would 
be affected by the order if made. 

25 (4) In this rule "property" includes any land and any docu-
ment or other chattel, whether in the ownership, possession, custody 
or power of a party or not. 1. '-

.9. The Court may inspect, or, at a trial, may authorise a jury to View. 
inspect, any place, process or thing with respect to which any question cf. R.S.C. 

3 0 arises in the proceedings. (Rev.) 1965, 
FOURTII 0 . 35, r. 8. 
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DmsiON 3.-Default. 

10. (1) Where a pal'ty makes default in compliance with an order Defaulr. 
under ·this Part, or in compliance with rule S (2), the Court may cf. G.R.C., 

S make such order as it thinks fit, including- 0. 14, r. 10; 
R.S.C. 

(a) if the party in default is a plaintiff, an order that the pro~ (W.A.), 
ceedings be stayed or dismissed as to the whole or any part g,2s, r.12 
of .the relief claimed by him in the proceedings ; or · 

(b) if the proceedings were commenced by statement of claim 
10 and the party in default is a defendant an order that his 

defence be struck out and that judgment be entered 
accordingly. 

(2) Where a person concerned, not being a party, makes 
default in compliance with an order under this Part, or in com~ 

15 pliance with rule 5 (2), the Court may order that the prDceedings be 
stayed or dismissed as to any relief claimed for the benefit of the 
person concerned. 

(3) This rule does not limit the powers of the Court to 
. punish for contempt. 

20 PART 26. 

DIRECTIONS. 

I. ( 1 ) In proceedings commenced by statement of claim, the Court Appoint· 
may appoint a date for a hearing for directions under this Part. ment 

(2) The appointed date shall be-

25 {a) not less than two months after the pleadings are closed; 
and 

(b) not less than 14 days after the expiration of the time within cf. R.S.C. 
which any party is required to give discovery by notice (Rev.) 196S, 
under Part 23 rule 1. g)::S• r. 1 

30 (3) The Court shall, not less than one month before the 
appointed date, give notice of the appointment to each party who has 
an address for service in the proceedings. 

( 4) This rule does not apply to proceedings entered in the 
~ommercial Ust, 
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2. ( 1) In proceedings commenced by statement of claim, a party Motion. 
may, after the pleadings are closed, move on notice for a hearing cf. R.S.C. 
for directions under this Part. (Rev.) 1965, 

0 . 25, r. 1 
(1)(4). 

S (2) This rule does not apply to proceedings entered in the 
commercial list. 

3. ( 1) Where proceedings are before the Court for directions under Despatch. 
this Part, the Court shall, so far as practicable, deal, without adjourn- cf. R.S.C. 
ment, with all matters required to be dealt with lmder this Part. (Rev.) 1965, 

0. 2S,r. 2 
. f . . h d' d h (l}-(3). 10 (2) Where the heanng or d1rect1ons as been a JOUme , t e 

proceedings may be restored for further heari::~g for directions-

(a) by the Court, by notice given to each party who has an 
address for service in the proceedings ; or 

(b) unh:ss the Court otherwise orders, by a party. 

l S (3) A party may restore proceedings under subrule (2) by cf. R.S.C. 
motion on notice or by such other means as the Court may approve. (Rev.) I96S, 

0.2S,r.2 
(7). 

(4) Subrule (2) has effect notwithstanding that the Court has 
adjourned the further hearing for directions to a named date. 

4. (1) The Court shall, where proceedings are before it for Directions 
20 directions under this Part- and orders. 

. . cf. R.S.C. 
(a) cons1der the preparations for the tnal ; (Rev.) 1965, 

. 0 . 25, r. 1 
(b) so far as poss1ble, deal with all matters which may be dealt (I). 

with on application to the Court before the tri:1l ; 

(c) give such directions for the conduct of the proceedings a5 
25 appear best adapted for the just, quick and cheap disposal of 

the proceedings. 

(2) Without limiting the generality of subrule ( 1), the Court cf. R.S.C. 
shall, where proceedings are before it for directions under this Part, (Rev.) 1965, 
make such orders as may be appropriate- ?-bf.54.rr. 3 

30 (a) relating to admissions, under section 82 of · the Act; 

(b) relating to evidence, under section 82 of the Act, under 
section 148 of the Evidence Act, 1898, or under Part 36; 
or . 

(c) relating to amendment, under -Part 20 rule 1. 
FOUR1H 
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S. (1) Su~ject to subrule (2), the Court shall endeavour to secure Agreement. 
that the parties make all agreement~ as to the conduct of the pro- c:I. R S C 
ceedings which ought reasonably to ·be made by them. · (Rev~)' t965, 

0. 25, r. 4. 
S (2) Subrule (1) does not extend to an agreement to exclude cf. R.S.C. 

or limit any right of appeal. (Rev.) 1965, 
0 . 25, r. 5. 

(3) The Court may, by order, record any agreement made by cf. R.S.C. 
the parties as to the conduct of the proceedings. (Rev.) 1965, 

0. 25, rr. 4, 
5. 

(4) The Court may, by order, record any refusal to make an cf. R.S.C. 
10 agreement as to the conduct of the proceedings which ought reason- (Rev.) 1965, 

ably to have been made so that the refusal may later be taken into 0 . 25, r. 4. 
account on questions of costs. 

6. On the hearing for directions each party shall, so far as prac- Interlocu­
ticable, move for any order or direction which he wants and which tory orders. 

1 5 may be made before the trial. cf. R.S.C. 
(Rev.) 
1965,0. 25, 
r. 7. 

7. (1) Subject to subrule (2), a party shall not adduce evidence Evidence. 
on the hearing for directions, except by the leave or direction of 
the Court. 

(2) Where a party moves on the bearing for direction!! for an cf. R.S.C. 
20 order which, if made otherwise than on the hearing for directions, (~6s·b 

ought not to be made elCcept on _evidence, a party may ':dduce cvi- ;, 6 <'2>: 25
• 

dence for the purpose of supportmg or opposmg the motion. 

8. (I) Subject to subrule (2), on the hearing for directions each I._olorma­
party shall give all SUCh information and produce aJ) SUCh documents ~OD. and t 

25 to th~! Court as the Court requ:::-es for the purposes of this Part. c;,c~~~- s. 
(Rev.) 
1965, 0 . 25, 
r. 6 (1) . 

(2) A party shall not be required to giVe any information or cf. R.S.C. 
produce any docwnent which is privileged from disclosure except ~:65· b 25 
with the consent of the person entitled to the privilege. r. 6 c4): ' 
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(3) A party who gives information or produces a document cf. R.S.C. 
to the Court on the hearing for directions shall, unless the Court (Rev.) 
otherwise orders, give the information or produce the document to 19~h?· 25, 

5 the other parties appearing on the hearing for directions. r. · 

10 

(4) Where the Court requires a party to give information or 
to produce a document for the purposes of this Part, and the party 
defaults in compliance with the requirement, the Court may-

(a) record the requirement and default in its order so that cf. R.S.C. 
they may later be taken into account on questions of (Rev.) 

. costs . 196.5, o. 2.5, 
• r.6 (3) 

(b) s~rike out the whole or any part of the pleadings of the (a) (b). 
party in· default ; or 

(c) stay or dismiss the proceedings so far as concerns any 
1 !5 claim for relief by the party in default. 

PART 27. 

EVIDENCE BY DEPOSITION. 

1. The Court may, for the purpose of proceedings in the Court, Order for 
make orders- examina-

tion of 
20 ·(a) for the examination of any person on oath before a judge witness. 

or an officer of the Court or before such other person as cf. R.S.C. 
the Court may appoint as examiner at any place whether (Rev.) 
in or out of the State; or 196.5, 0. 39, 

rr. 1, 2. 

(b) for the sending of a letter of request to the judicial nuth· 
2S orities of another country . to take, or cause to be taken, 

· the evidence of any person. 

2. (I) Upon the making of an order under rule 1 (b) for the Letter of 
sending of a letter of request, the party obtaining the order shall- request. 

( ) lod · h h · cf. R.S.C. a ·ge w1t t e regtstrar- (Rev.) 

30 ') . 1965, o. 39, 
. (1 a form of the appropnate letter of request; r.l (1)-

(11 .. ) h . . ( ' f ) d . . (4 ), (6). t e mterrogatoncs 1 any an cross-mterrogatones 
(if any) to accompany the letter of request ; and 
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(iii) where English is not an official language of the 
country to whose judicial authorities the letter of 
request is to be sent, a translation of each of the 
documents mentioned in subparagraphs (i) and (ii) 
in an official language of that country appropriate 
to the place where the evidence is to be taken ; and 

(b) file-

(i) a copy of each of the documents mentioned in para­
graph (a) ; and 

(ii) an undertaking by the party obtaining the order or 
his solicitor to be responsible for all expenses 
incurred by the Court or by any person at the :request 
of the Court in respect of the letter of request and, 
on being given notice of the amount of any such 
expenses, to pay the amount to the registrar. 

Part27. 

(2) A translation lodged under subrule (1) (a) (iii) must be cf. R.S.C. 
certified by the person making it to be a correct translation; and (Rev.) 
the certificate must state his full name and address and his qualifica- t9~h~· 39, 

20 tions for making the translation. r. · 

3. ( 1) The party obtaining an order for examination before an Documents 
examiner under rule 1 (a) shall furnish the examiner with. copies for.ex-
of such of the documents in the proceedings a'> are necessary · to ammer. 
inform the examiner of the questions to which the examination is (ieR.S.C. 

25 to relate. 196;;b. 39, 
r. 7. 

(2) Where the documents in the proceedings are not sufficient 
to inform the examiner of the questions to which the examination is 
to relate the Court shall, in the order for examination or in a later 
order, state the questions to which the examination is to relate. 

30 4. ( 1) The examiner shall appoint a place and time for the Appoint-
examination. mcnt for 

examina­
tion. 
cf. R.S.C. 
(Rev.) 196S, 
0. 39, r. 6 
(I). 

(2) The time appointed shall, having regnrd to the convenience cf. R.S.C. 
of the person to be examined, and to the circumstances, be as soon bR39) 196S, 
llS practicable after the making of the order. (i). • r. 6 
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(3) The examiner shall give notice of an appointment under cf. R.S.C. 
this rule to the party obtaining the order and that party shall give (Rev.) 1965, 
notice of the appointment to each other p~rty. ?i{~i)·. 6 

S 5. (1) The examiner shall permit each party, his counsel and Conduct of 
solicitor to attend the examination. examina-

(2) A person examined before an examiner may, unless 
Court otherwise orders, be cross-examined and re-examined. 

tion. 

the cf. R.S.C. 
{Rev.) 1965, 
0. 39, r. 8 
(1) (a). 

(3) The examination, cross-examination and re-examination of cf. R.S.C. 
1 0 a person before an examiner shall, unless the Court otherwise orders, C Rev. l 1965, 

be conducted in like manner as at a trial. ?i f~t,) _8 

(4) The examiner may put any question to a person examined cf. R.S.C. 
before him as to- (Rev.) 1965, 

0. 39,r. 8 
(a) the meaning of any answer made by that person; or (2) . 

1 5 (b) any matter arising in the course of the examination. 

(5) The examiner may adjourn the examination from time to cf. R.S.C. 
time or from place to place. (Rev.) 1965, 

0. 39, r. 8 
(3). 

6. The examiner may, with the consent in writing of each party ~xamina­
to the proceedings, take the examination of any person in addition to ltdodn. <?f 

1 
h d 'd d f · h d f · t' d., a Ittona 20 t e person name or provt e or 10 t e or er or examtna ton an persons. 
if he does so, he shalt ~nex to the deposition of that person the con- cf. R.S.C. 
sent of each of the parties. (Rev.) 1965, 

0. 39, r. 9. 

7. Where objection is taken to a .qllcstion put to a person being Objection. 
examined before 110 examiner, or a person being so examined takes cf. R.S.C. 

2S objection to answering a question put to him· or to produce any docu- (Rev.) 1965, 
ment or thing- 0 . 39, r. 10. 

30 

(a) the examiner shall state to the parties his opinion on, but 
shall not decide, the validity of the ground for the objec-
tion; 

(b) the question, the ground for the objection, the opinion of 
the examiner, and the answer (if any) must be set out in 
the deposition of that person or in a statement attached to 
tbe . deposition ; · 

FOURTii 
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(c) the Court may, on motion by any party, decide the validity 
of the ground for the objection; 

(d) if the Court decides against the objector, the Court may 
order him to pay the costs occasioned by the objection. 

P.art27. 

8. (I) The deposition of a person examined before an examinu Takinp of 
must be taken down by the examiner or a shorthand writer or .some ~epos•-
th . h f th . tJons. o er person tn t e presence o e eltammer. cf. R.S.C. 

(Rev. ) 1965, 
0 . 39, r. 11 
(I). 

(2) The deposition must contain as nearly as may be the state- cf. R.S.C. 
10 ment of the person examined. (Rev.) 196S, 

0 . 39, r. 11 
(1). 

(3) The examiner may direct that the words of any question cf. R.S.C. 
and the answer to the question be set out in the deposition.. (Rev.) 1965, 

0. 39, r. 11 
(2). 

(4) Subject to subrules (2) and (3) and subject to rule 7 (b), cf. R.S.C. 
the deposition need not set out every question and answer. 

0
<Rev

9
.> 19

1
65, 

15 9. (1 ) The deposition of a person examined (or the 
notes of his examination) shall be read to him. 

. 3 , r. 1 
(1) . 

shorthand Authenti­
cation 
and filins. 
cf. R.S.C. 
(Rev.) 196S, 
0 . 39, r. 11 
(3). 

(2) The examiner shall, if any party so requests; ask the person cf. R.S.C. 
examined to sign his deposition. (Rev.) 1965, o. 39, c. 11 

(3) . 

( 3) The examiner shall authenticate the deposition . by his cf. R.S.C. 
20 signature. (Rev.) 196S, 

0 . 39, r. 11 
(3). 

(4) The examiner shall make on, or attach to, the deposition a cf. R.S.C. 
note signed by him of the time occupied in the examination and the g-~9·> 1j~5 • 
fees received by him in respect of the examination. · • r. · 

· (5) The examiner shall send the deposition to the registrar and cf. R.~.C965 2S the registrar shall file it in the proceedings. &~;;·, r.111 • 

FOURlH (4). 
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(6) The examiner shall, unless the Court otherwise orders, 
send the exhibits to the registrar and the registrar shall deal with 
the exhibits in such manner as the Court may direct. 

Part27. 

S 10. ( 1) The examiner may make to the Court a special report Special 
with regard to an examination before him and with regard to the report. 
absence of any person from, or the conduct of any person at, the cf. R.S.C. 
examination. (Rev.) 1965, 

0. 39,r. 13. 

(2) The Court may direct such proceedings to be taken, or cf. R.S.C. 
10 make such order, on the report as the Court thinks fit. 6~3;·,>/~~:· 

11. ( 1) Where a person has been required by subpoena to attend Default of 
before an examiner, and he refuses to be sworn for the purpo~es of witness. 
the examination or to answer any lawful question, or to produce any cf. R.S.C. 
document or thing, the examiner shall, at the request of any party, bR~9·) 1~65• 

15 give to that party a certificate, signed by the examiner, of the refusal. <i>. 'r. 

(2) The Court may, upon the certificate being filed, and on cf. R.S.C. 
motion by any party- (Rev.) 1965, 

0 . 39,r. 5 
(a) order tbat person to be sworn, or to answer the questio.n (1) (3). 

or to produce the document or thing as the case may be; and 

20 (b) order that person to pay any costs occasioned by his 
refusal. 

12. Where a party has given an undertaking as mentioned in rule Order for 
2 ( 1) (b) ( ii) and does not, within 7 days after service on him of payment of 
notice of the amount of the expenses concerned, pay the amount of expeose:i. 

25 the expenses . to the registrar, the Court may, on application by the 
registrar-

(a) order the party to pay the amount of the e:tpense.s to the 
registrar ; and 

(b) stay the proceedings until payment so far as concerns the 
30 whole or any part of any claim for relief by that party. 

13. ( 1) Witnesses shall not be examined to perpetuate testimony Perpetuation 
unless proceedings have been commenced for the purpose. oftestimony. 

cf. R.S.C. 
(Rev,) 1965, 
0. 39,r.l.S 

FOURTII (1). 
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(2) Any person who would, in .the circumstances alleged cf. R.S.C. 
by him to exist, become entitled, upon the happening of any future bRj9·) 1965, 
event, to any property, the right or claim to which cannot be ·tried (i). • r . 15 

5 before the happening of the future event, may commence proceedings 
to perpetuate any testimony which may be material for establishing 
the right or claim. 

(3) Proceedings to perpetuate the testimony of witnesses shall cf._R.S.C. 
not be set down for trial. · (Rev.) 1965, 

0. 39, r. 15 
(3). 

10 ( 4) Where proceedings to perpetuate testimony touch any tf. R.S.C. 
matter or thing in which the Crown may have an interest, the (1883), 
Attorney-General may be made a defendant. 0. 37, r. 36. 

(5) Where, pursuant to subrule (4), the Attomey~General is cf. R.S.C. 
made a defendant to proceedings to perpetuate testimony, a deposition (1883) , 

1 S taken in those proceedings shall not be inadmissible in other pro- 0 . 37, r. 36. · 
ceedings by reason that the Crown was not a party to the proceedings 
to perpetuate testimony. 

(6) Subrule (2) does not affect the right of any person to 
commence proceedings to perpetuate testimony in cases to which that 

20 subrule does not apply. 

PART 28. 

]NTERIM PRESERVATION, ETC. 

1. In an urgent case, the Court may, on the application of a person Order be-
who intends to commence proceeding.~- f~ com­

mencement 
25 (a) grant an injunction; of pro­

ceedings. 
(b) appoint a receiver ; or cf. R.S.C. 

(c) make orders under rule 2, . b~2.9·,>/~65, 
to the same extent as if .the applicant had commenced the proceedings (3) . 
and the application were made in the proceedings. 

3 0 2. ( 1) In proceedings concerning any property, or in proceedings Prescrva­
in which any question may arise as to any property, the Court may tlon of . 
make orders for the detention, custody or preservation .of the pror.erty. 
Property cf. R.S.C. 

· (Rev.) 1965, 
FOURTH 0. 29, r. 2 

(1), 
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(2) An order under subrule (I) may authorise any person to cf. R.S.C. 
enter any land or to do any other .thing for the purpose of giving (Rev.) 1965. 
effect to the order. g )~9, r. 2 

5 (3) In proceedings concerning the right of any party to a cf. R.S.C. 
fund, the Court may order that the fund be paid into Court or other- (Rev.) 1965, 
wise secured. gf9, r. 2 

3. Where, in proceedings concerning any property (other thllll Disposal of 
land) or in proceedings in which any question may arise as to any personal 

10 property (other than land), it appears to the Court that- property. 
cf. R.S.C. 

(a) the property is of a perishable nature or is likely to deterio- (Rev.) !965, 
rate · or 0. 29, r. 4 

• (!). 

(b) for any other reason it is desirable that the property should 
be sold or otherwise disposed of, 

15 the Court may make an order for the sale or other disposal of the 
whole or any part of the property by such person, in such manner, 
and upon such terms (if any) as the Court may direct. 

4. Where, in proceedings concerning property, it appears to the Interim dis· 
Court .that the property iS more than sufficient to answer the claims tribution. 

20 on the property for which provision ought to be made in the pro- cf. R.S.C. 
ceedings, the Court may allow any part of the property to be con- b~9-l 1:65, 
veyed, transferred or delivered to any person having an interest in ." 'r. · 
the property. 

S. \Vhere, in proceedings concerning property, it appears to the Interim 
25 Court that the whole or any pnrt of the income of the property is not income. 

required to .answer the claims on the property or its ,income for which cf. R.S.C. 
provision ought to be made in the proceedings, the Court may allow (Rev.) 1965, 
that income or part to be paid, during such period as the Court may 0 · 29• r. 8· 

·determine, to all or any of the persons having an interest in the 
30 income. 

6. Where two or more persons are entitled to share in a fund, the Payment 
Court may order or allow immediate payment to any of ,those persons be.fore ascer-

f h . h · h · 1 h" h h b tamment of , o IS s are w1t out r~~tvlng any part o 1s s are ,to meet t e su se- all persons 
quent costs ':'f ascertammg any other of those persons. interested. 

p 67307-22 

cf. R.S.C. 
FOURTH (Rev.) 1965, 

0. 43, r. 8. 
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7. Where, in proceedings commenced by statement of claim, a Directions. 
party applies for any order under rule 2 or rule 3, the Court may cf. R.S.C. 
order that the proceedings be before the Court for directions under (Rev.) 1965, 

S Part 26 either forthwith or on such date as the Court may appoint. 0 . 29, r. 7. 

8. The Court may make orders under this Part on terms and 
any stage of ·the proceedings. 

at Terms; time 
for order. 

PART 29. 

RECEIVERS. 

cf. R.S.C. 
(Rev.) 1965, 
0. 29, rr.l 
(3) , 2 (4), 
8. 

10 1. A receiver shall, within 1 days after his appointment, file a Address 
notice specifying an address for service. for service. 

2. ( 1) Where the Court appoints a receiver, the Court may give Security. 
directions for the filing by the receiver of security in accordance with cf. R.S.C. 
this rule. (Rev.) 1965, 

0.30, r. 2 
(2). 

lS (2) Where the Court directs the appointment of a receiver, cf. R.S.C. 
then, unless the Court otherwise orders, a person s.hall not be (Rev.) 1965, 
appointed receiver pursuant to the direction until he has filed a O. 30, r. 2 
security in accordance with this rule. (1) . 

(3) Subrules ( 1) and (2) have effect subject to any provts1on 
20 fer the time being in force made by or under any Act. 

( 4) A se(;urity to be filed in accordance with this rule shall cf. R.S.C. 
be a security approved by the · Court that the receiver will account (Rev.) 1~65, 
for what he receives as receiver and will deal with what he receives g}0• r. 2 
as the Court may direct. • 

2S (5) Where a security has been filed under this rule, the Cowt 
may make orders for the vacation of the security. 

3. A receiver shall be allowed such remuneration, if any, as may Remunera-
be fixed by the Court. tion. 

FOURTIJ 
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4. ( 1) A receiver shall file accounts at such intervals or on such Accounts. 
dates as the Court may direct. cf. R.S.C. 

(Rev.) 1965, 

(2) The receiver shall, on the day on which he files an account, ?il0• r. 4 

S obtain an appointment to pass the account and serve the account, with · 
a note of the appointment, on each party interested who has an 
address for service in the proceedings. 

(3) The receiver shall, unless the Court otherwise orders, attend 
on the · appointment to pass the account. 

10 S. (I) Where a receiver- - · Default. 

15 

(a) is required by these rules or by an order or direction of the Hi.~--~·?96s, 
Court- 0. 30, r. 6 

(i) to file any account or affidavit : 

(ii) to attend on an appointment to pass ·his account; 
or 

(iii) to do any other thing ; and 

(b) does not carry out the requirement, 

the Court may make such orders and give such directions as the Court 
thinks fit, including orders and directions for-

(1). 

20 (c) the discharge of the receiver; 

(d) the appointment of another receiver; and 

(e) the payment of costs. 

(2) Without limiting subrule (I), where a receiver is required cf. R.S.C. 
by these rules or by an order or direction of the Court to pay into (Rev.) 1965, 

25 Court any sum shown by his account as due from him, and he does ~lO, r. 6 
not carry out the requirement, the Court may charge him with interest • 
at the rate of 5 per cent yearly on that sum while in his possession 
as receiver. 

(3) This rule does not limit the powers of the Court as to the 
30 enforcement of orders or as to the punishment of contempt. 

6. ( 1) The Court may authorise a receiver to do (either in his Powen. 
, own name or in the name of the parties or any of them and either 
generally or in any particular instance) any act or thing which the 
parties or any of them might do if of full age and capacity. 

FOURTH 
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(2) Submle ( 1) ·has effect notwithstanding that the parties or 
any of them are not of full age and capacity. 

Part 30. 

(3) This rule does not limit the powers of the Court apart from 
5 this rule to authorise a receiver to do any act or thing. 

7. ( 1) Where a receiver in any proceedings dies, the Court may, Account 
on motion in the proceedings, make such orders as the Court thinks on death. 
fit for the filing and passing of accounts by the representatives of the 
deceased receiver and for the payment into Court of any amount shown 

10 to be due. 

1S 

(2) The Court shall not make any order under subrule (1) 
unless notice of the motion has been served on the representatives. 

(3) Notice of a moUon under this rule may be served in any 
manner in which a statement of claim may be served. 

PART 30. 

DISPOSAL OP ·LAND. 

1. In this Part "land" includes any interest in or right over land. Interpreta­
tion. 
cf. R.S.C. 
(Rev.) 1965, 

2 d . I . I d h . . o. 31, r. l. . In procee mgs re atmg to an , ot er than proceedmgs 10 the Power t 
Common Law <Division for possession of land, the Court may, at any order sa~e. 

20 stage of the proceedings- cf. R.S.C. 

( ) order that the whole or any part of the land be sold ; and (Rev.) 1965• a 0.31,r.l. 
(b) order that any party in receipt of the rents or profits of the 

land or otherwise in possession of tbe land deliver possession 
to such person as the Court may direct. 

lS 3. (1) This rule applies where the Court bas made an order under Manner of 
rule 2 that land be sold. · sale. 

FOUR Til 

cf. R.S.C. 
(Rev.) 1965, 
0. 31, r. 2 

. (1). 
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(2) The Court may appoint a party or other person 
the conduct of the sale. 

Part 30. 

to have cf. R.S.C. 
(Rev.) 1965, 
0. 3l,r. 2 
(4) (a). 

(3) The Court may permit the person having the conduct 
5 the sale to sell the land in such manner as he thinks lit. 

of cf. R.S.C. 
(Rev.) 1965, 
0. 31, r. 2 
(I). 

10 

( 4) The Court may direct any party to join in the sale and cf. R.S.C. 
conveyance or transfer or in any other matter relating to the sale. (Rev.) 1965, 

0.3l,r.2 
(I). 

for 
(5) The Court may give such further directions as it thinks lit cf. R.S.C. 

the purpose of effecting the sale, including directions- (Rev.) 1965, 
0. 3l,r. 2 

(a) fixing the manner of sale, that is to say, whether sale is to (4) (b)­
be by contract conditional on approval of the Court, by {g). 
private treaty, by public auction, by tender, or by some 
other manner ; 

(b) fixing a reserve or minimum price ; 

1 S (c) requiring payment of the purchase money into Court or to 
trustees or other persons ; 

(d) for settling the particulars and conditions of •ale; 

(e) for obtaining evidence of value; or 

(f) fixing the remuneration to be allowed to any auctioneer, 
20 real estate agent or other person. 

4. (I) Where, pursuant to this Part, land is sold by public auction, Certificate 
the auctioneer shall, unless the Court otherwise orders, certify the of sale. 
result of the sale. cf. R.S.C. 

(Rev.) 1965, 
0. 31, r. 3 
(I). 

(2) Where, pursuant to this Part, land is sold otherwise than cf R s c 
2 ~ by public auction, the solicitor of the person having the conduct of CR.;.) !965, 

the sale shall, unless the Court otherwise orders, certify the result of 0. 31, r. 3 
the sale. . (1). 

(3) The Court may require that the 
affidavit of the person certifying. 

certificate he verified by cf. R.S.C. 
{Rev.) 1965, 
0. 31, r. 3 
(I). 

30 (4) The person having the 
certificate and affidavit if any. 

conduct of the sale shaH tile the cf. R.S.C. 
(Rev.) !96S 
0. 3l,r. 3 

FOURTH (2). 
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5. Where the Court makes an order for the mortgage, exchange Mortgage 
or partition of land, rules 3 and 4, so far as applicable and with the exchange' 
necessary modifications, apply to the mortgage, exchange or partition or partition. 

S as those rules apply to a sale under this ·Part. cf. R.S.C. 
(Rev.) 1965, 
0. 31, r.4. 

PART 31. 

SEPARATE IDECISION OP QUl!.STIONS, 

1. In this Part, "question" includes any question or issue in any Interpreta­
proceedings, whether of fact or law or partly of fact and partly of tion. 

10 law, and whether raised by pleadings, agreement of parties or cf. R.S.C. 
otherwise. (Rev.) 1965, 

0.33, r. 3. 

15 

2. The Court may make orders for-

(a) tbe decision of any question separately from 
question, whether before, at or after any trial 
trial in the proceedings ; and 

Order for 
decision. 

any other cf. R.S.C. 
or further (Rev.) 1965, 

0. 33,r. 3. 

(b) the statement of a case and the question for decision. 

3. Where the Court makes an order under rule 2 for the decision Removal 
of a question of law, the Court may further order that the proceed- ~~~ Coult 
ings be removed into the Court of Appeal. 0 ppea · 

20 4. (1) Any parties to proceedings in which a case is stated under Agreed 
rule 2 may, with the leave of the Court, agree that, on any question result. 
being decided in the sense specified in the agreement; a specified 
direction for entry of iudgment or a specified order shall be made. 

(2) On that question being so decided, the Court may make cf. Court 
2s th d d' t' d of Appeal e agree tree ton or or er. Rules, r. 35 

(3) Where an agreement is made pursuant to subrule (1) 
before a case is stated, the terms of the agreement shall be set out 
in the stated case. 

FOUR'IH 
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5. Where any question is decided under this Part, the Court shall, Recor~ •. etc. 
subject to rule 6, either- of dec151on. 

(a) cause the decision to be recorded; or 

(b) direct the entry of such declaratory judgment, or make 
such declaratory order, as the nature of the case requires. 

6. Where the decision of a ,question under this Part- Disposal 
of pro-

(a) substantially disposes of the proceedings or of the whole ceedings. 
or any part of any claim for relief in the proceedings ; or cf. R.S.C. 

(Rev.) 1965, 
(b) renders unnecessary any trial or further trial in the proceed- 0. 33, r. 7. 

ings or on the whole. or any part oi any claim for relief in 
the proceedings, 

the Court may, as the nature of the case requires-

( c) dismiss the proceedings or the whole or any part of any 
1 S claim for relief in the proceedings ; or 

20 

(d) direct the entry of any judgment; or 

(e) make any other order. 

PART 32. 

STATED CASES. 

DmsroN 1.-External Stated Cases. 

J. This Division applies to stated cases not stated in the Court and Application. 
to stated cases under section eighteen of the Supreme Court (Summary 
Jurisdiction) Act, 1967. 

2. ( 1) Proceedings in the Court on a stated case shall , be com- Commence-
2S menced by summons claiming the decision or determination of the men~ of pro­

questions and matters stated for decision or determination in the stated cecdmgs. 
case. 

(2) The plaintiff shall file and serve the stated case with the 
summons. 

30 3. Where a stated case is before the Court in a Division, the Removal 
Court in that Division may order that 1he proceedings be removed lnro Caurt 
into the Court of Appeal. of Appeal. 

FOURTH 
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DMSION 2.---stated Cases Generally. 

4. A stated case shall- Form and 
contents. 

(a) be divided into paragraphs numbered consecutively; · cf. Court 

(b) state concisely the facts and documents necessary to enable Jf ~peal 
the Court to decide the questions arising or otherwise to r.3j5(1). 
hear and determine the proceedings on the stated case ; and 

(c) state the questions and matters to be decided or determined. 

5. The Court and the parties may refer to the whole contents Documents. 
10 of a document stated in a stated case. cf. C.A.R., 

r. 33 (2). 

6. The Court may draw inferences from the facts and documents Inferences. 
stated in a stated case. cf. C.A.R., 

r. 33 (3). 

7. ( 1) Where it appears to the Court that a stated case does not Insufficient 
state the facts and documents sufficiently to enable the Court to case. 

1 S decide the questions arising or otherwise to hear and determine the 
proceedings on the .stated case, the Court may-

(a) with the consent of all parties interested, add to or other­
wise alter the stated case ; 

(b) send the stated case back to the Division or court in which 
20 it is stated or to the judge, justice or person by whom it is 

stated for the purpose of addition or other alteration ; or 

(c) receive evidence, make findings of fact, and add to the stated 
case in accordance with the findings of fact of the Court. 

{2) The Court shall not exercise its powers under subrule (1) 
25 (c) in respect of a stated case in any criminal proceedings. 

8. (I ) This rule applies to proceedings on a stated case in which Disputed 
any party is entitled to dispute any fact or document stated in a stated facts. 
case, including a stated case under section 27 of the Real Property 
Act, 1900, or under section 124 of the Stamp Duties Act, 1920. 

30 (2) The Court may receive evidence, make findings of fact, 
and add to or alter the stated case in accordance with the findings 
<>f fact of the Coun. 

FOURTQ 
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PART 33. 

SETTING DoWN FOR TRIAL. 

1. (1) This Part applies to proceedings commenced 
s of claim. 

by statement Application. 
cf. R.S.C. 
(Rev.) 1965, 
0. 34, r. 1 
(1). 

(2) This Part applies to proceedings commenced by summons 
to such extent and with such modifications as the Court may direct. 

2. (1) Subject to subrule (2), Sydney shall, unless the Court other· Place of 
wise orders, be the place of tdat. . trial. 

10 (2) Where, in proceedings in the Common Law Division, the 
plaiD.titf, by his statement of claim, names a place for trial, that place 
shall, unless the Court otherwise orders, be the place of trial. 

(3) The Court may fix separate places of trial for any ques­
tions or issues. 

1 S 3. Subject to the Act, the Court may order that any question or Mode of 
issue be ~ried with a jury and that any other question or issue be trial. 
tried without a jury. 

4. P.roceedings shall, unless the Court otherwise orders, be set ~tent of 
down for trial generally, that is to say, for trial of all the questiODJ trtal. 

20 and issues arising on every claim for relief in the proceedings. 

5. ( 1) A party may, after the pleadings are closed, file a notice Notice to 
to set down for trial, that ~s to say. a notice requesting that the set down 

for trial. proceedings be set down for trial. 

(2) The notice to set down for trial shall state--

lS (a) the place for trial as fixed by or under rule 2: 

(b) whether the proceedings are to be set down for trial gcn­
erlllly or for the trilll of specified issues : 

FOURTF! 
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(c) whether the .trial is to be with a jury; and 

(d) whether (in the case of proceedings in the Common Law 
Division) the proceedings are entered in the commercial 

Part 34. 

S Jist. 

(3) A party filing notice to set down for trial shall, on the dny 
of filing, serve the notice on each other party who has an address for 
service in the proceedings. 

6. Where a plaintiff does not, within six weeks after the pleadings Want of 
1 0 are closed, set the proceedings down for trial, the Court, on motion f-rosecu­

by any other party, may, on ter~s, dismiss the proceedings or make ~0~ S c 
such other order as the Court thmks fi.t. (:Rev .. ). 1965, 

o_ 34,r. 2 
(1). 

7. Where notice to set down for trial bas been filed, but the Court Directions 
considers that the proceedings are not ready for trial, the Court may ~efore set-

1 5 give directions as to the steps to be taken to make the proceedings mg down. 
ready for trial. 

8_ ( 1) Where notice to set down for trial has been filed, and the Setting 
Court considers that the proceedings are ready for ·trial, the Court dt?jn for 
shall set the proceedings down for trial in accordance with this rule. tna · 

20 (2) The Court shall set the proceedings down­

(a) for trial at the place fixed by or under rule 2; 

(b) for trial on a specific date; and 

(c) either for trial generally or for the trial of specific issues, 
in accordance with rule 4. 

25 9. The Court shall, not less than 14 days before the date for N_otice of 
which the proceedings are set down for trial, give notice of trial to tnal. 
each party who has an address for service in the proceedings. 

PART 34. 

'DuAL. 

30 1. For the purposes of this Pnrt- Interpre-

( h h b d f . 1• h 1 . 'If tarion. 
a) w ere t e ur en o~ p~oo on any tssue tes on t e p amt1 , cf. R.S.C. 

he shall b.e the begmmng party and the defendant sbaU ·be (Rev. ) t96S, 
the oppostte party ; and 0. 35, r. 7 

FOURTH (2) (6). 
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(b) where the burden of proof on all the issues lies on the 
defendant. be shall be the beginning party and the plaintiff 
shall be the opposite party. 

Part 34. 

5 2. ( 1) This Part applies .to proceedings commenced by statement Applica-
of claim. tion. 

(2) Subject to rule 3, this Part applies to proceedings com­
menced by summons to such extent and with such modifications as 
the Court may direct. 

10 3. (l) A requisition for trial with a jury for the purposes of section Requisition 
86 of the Act shall be filed- . for jury. 

(a) if the proceedings are commenced by statement of claim-
within 14 days after the pleadings are closed ; 

(b) if the proceedings are commenced by swnrnons and the 
1 S requisition is filed by a plaintiff-within 14 days after the 

filing of the ·summons ; or 

(c) if the proceedings are commenced by summons and the 
requisition is filed by a defendant-within 14 daya after the 
expiration of the time limited for his appearance. 

20 (2) A party filing a requisition for trial with a jury shall, on 
the day of filing, serve the requisition on each other party. 

4. ( 1) Where proceedings have been set down for trial under Time and 
Part 33 for a specified date, the trial may be held on that or any later pl!lc

1
e of 

date. tria· 

2S (2) Notwithstanding subrule (1) and notwithstanding the set-
ting down of any proceedings for trial under Part 33, the Court may 
make such orders as it thinks fit for fixing the time and place of 
trial. 

5. ( 1) If, when a trial is called on, any party is absent, the Court Absence 
30 may, on terms- ofparty. 

(a) order that the trial be not had unless the proceedings are 
again set down for trial, or unless such other steps are taken 
as the Court may direct ; 

FOUR Til 
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(b) proceed with the trial generally or so far as concerns any 
claim for relief in the proceedings ; or 

(c) adjourn the trial. 

Part 34. 

S (2) Where the Court proceeds with a trial in the absence of a ct R.S.C. 
party, and at or at the .conclusion of the trial a verdict is given or a (Rev.) 1965, 
finding or assessment is made, the Court, on motion by that party, ?i)35, r. 2 
may, on terms, set aside or vary the verdict, finding or assessment, · 
and may give directions for the further conduct of the proceedings. 

10 (3) Subrule (2) does not enable the Court to vary the verdict, 
finding or assessment of a jury at a trial except with the consent of 
each interested party present at the trial. 

(4) A motion under subrule (2) must be made on notice and cf. R.S.C. 
the notice must be filed and served not more than 7 days after the (Rev.) 1965, 

1 s giving of the verdict or the making of the finding or assessment. a)~5• r. 2 

20 

25 

( 

6. (1) The Court may give directions as to the order of evidence Conduct 
and addresses and generally as to the conduct of the triat. of the trial. 

c:f. R.S.C. 
(Rev.) 1965, 
0. 35, r. 7 
(1). 

(2) Subject to subrule (1)- cf. R.S.C. 
. (Rev.) 1965, 

(a} where the only parties are one plaintiff and one defendant, o. 35, r. 7 
and there is no cross-.claim, the order of evidence and (1). 
addresses shall be as provided by the following subrules of 
this rule ; and 

(b) in any other case, the order of evidence and addressl!5 shall 
be as provided by the following subrules of this rule, ~ubject 
to such modifications as the nature of the case may require, 

(3) The beginning party may make an address opening his cf. R.S.C. 
case and may then adduce his evidence. (Rev.) 1965, 

0. 35, r. 7 
(2). 

( 4) Where, at the conclusion of the evidence for the beginning cf. R.S.C. 
party, no document or thing has been admitted in evidence on tender (Rev.) 196S, 

30 by the opposite party, the opposite party may elect to adduce evidence g)35, r. 7 
or not to adduce evidence, • 

FOURTH 
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(5) Jf, pursuant to subrulc (4), the opposite party elects not cf. R.S.C. 
to adduce evidence, the beginning party may make an address closing (Rev.) 1965, 
his case and then the opposite party may make an address stating his ~ / 5• r. 7 

S case. 

( 6) Jf, pursuant to subrule ( 4), the opposite party elects to cf. R.S.C. 
adduce evidence, the opposite party may make an opening address (Rev.) 1965, 
before adducing his evidence and after adducing his evidence he may f.i /5• r. 7 

make an address closing his case and thereupon the beginning party · 
10 may make an address closing his case. 

7. (I) This rule applies to a trial with a jury of a common law Nonsuit • 
.claim. 

(2) Where the plaintiff is the beginning party, a defendant may, 
at any time after the conclusion of the evidence for the plaintiff in his 

15 case in chief and before verdict, move for an order of dismissal of 
the proceedings, or dismissal of the proceedings so far as concerns 
any cause of action on which the plaintiff claims against that defen­
dant, on the ground that, on the evidence given, a verdict for the 
plaintiff could not be supported. 

20 (3) The plaintiff may decline to argue the question raised by the 
defendant's motion under subrule (2). 

(4) Unless the plaintiff declines to argue the question pursuant 
to subrule (3), the Court shall, if the ground of the motion of the 
defendant is established, make an order of dismissal of the proceed-

25 ings, or of dismissal of the proceedings so far as concerns the cause 
of action in question, as the nature of the case requires. 

(5) If the plaintiff declines to argue the question, or if the 
motion of the defendant is refused, the defendant may adduce evidence 
or further evidence. 

30 8. (I) This rule applies to a trial to which rule 7 does not apply. No case 
to 
answer. 

(2) Where the plaintiff is the beginning party, a defendant may, . 
at any time after the conclusion of the evidence for the plaintiff in 
his case in chief, move the Court for an order directing the entry of 
judgment for that defendant in the proceedings generally or on any 

SS claim for relief in the proceedings on the ground that, on the evidence 
given, an order directing the entry of judgment for the plaintiff could 
not be supported. 

FOURTif 
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(3) Where the ground of a defendant's motion under subrule 
(2) is established, the Court may direct the entry of judgment for 
the defendant accordingly. 

5 (4) Where a defendant'~ motion under subrule (2} is refused, 
the defendant may not, without leave of the Court, adduce evidence 
in the proceedings or on the claim for relief in question, as the case 
may be. 

Part 35. 

9. The associate, or other proper officer present at the trial, shall Record. 
1 0 be clerk at the trial and shall maintain and complete a record of the ct. General 

trial. Rules of 
the Court, 
0 . 2,r. 3; 
R.S.C. 
(Rev.) 1965, 
0 . 3.5, r. 10. 

10. ( 1} Where a party dies after the ·1erdict or finding on the issues Death 
of fact, the Court may by order direct the entry of judgment, and ~e~ore t 
judgment may be entered, notwithstanding the death. ~~. rs~~ .. 

(Rev.) 1965, 
0. 35,r. 9. 

1 5 (2) Subrule ( l) does not affect the power of the Court to make cf. R.S.C. 
orders under Part 8 rule 10 (which relates to change of parties by bR~j·> 1§65, 
reason of death, etc.). · • r. · 

PART 35. 

AssESSMENT. 

20 I. ( 1) Subject to subrule (2), where judgment is entered for dam- Damagu. 
ages to be assessed, the proceedings shall, unless the Court otherwise .udder 
orders, be set down in accordance with Part 33 for trial for assess· JU gment. 
ment of damages under the judgment. 

(2) Where judgment is entered against any party for damages cf. R.S.C. 
25 to be assessed and the proceedings are carried on against that party bRev.) 1~65, 

on any claim for relief not determined by the judgment or against · 37• r. · 
any other party, the trial for assessment of damages under the judg· 
ment shall, unless the Court otherwise orders, be held together with 
any other trial in the proceedings and the proceedings shall be set 

30 down for trial accordingly. 

FOURTH 



.... 

351 

.. 

Supreme Court. 

FOURTII SCHEDULE-continued. Part 36. 

2. Rule 1 applies in relation to a judgment for the value of goods Value of 
to be assessed, with or without damages to be assessed, as it applies goods 
to a judgment for damages to be assessed, and referen_ces in rule 1 ~::~ent. 

S to the assessment of damages shall be construed accordmgly. cf. R.S.C. 
(Rev.) 1965, 
0. 37, r. 5. 

3. (1) Where damages are to be assessed in respect of-

(a) any continuing cause of action ; 

(b) repeated breaches of recurring obligations ; or 

Damages 
to time 
or assess· 
ment. 
cf.R.S.C. 

( ) · · b h f · · bl' · (Rev.) 1965, c mternuttent reac es o a contmumg o IgatiOD, .0. 37, r. 6; 

10 the damages shall be assessed down to the time of assessment, includ- ~at~orral 
ing damages for breaches occurring after the commencement of the n: rd v 
proceedings. Galley · 

(1958) I 
W.L.R.l6. 

15 

20 

2S 

. 

(2) Subrule ( 1) applies to the assessment of damages under ct. R.S.C. 
this Part or otherwise. (Rev.) 1965, 

0. 37. r. 6. 

PART 36. 

EVIDENCE: GENERAL, 

1. In this Part, unless the context or subject matter otherwbe indi· Interpre-
cates or requires- tation. 

"issue at a trial" means an issue of fact at a trial arising on any 
claim for relief in the proceedings, and includes a question 
of fact at a trial arising on the assessment of damages or 
of the value of goods. 

"trial" means a ·trial in proceedings commenced by statement of 
claim, and includes an assessment of damages or of the 
value of goods in the Common Law Division in proceedings 
commenced by statement of claim. · · 

2. ( 1) Subject to subrules (2) and ( 3), the evidence of any wit- Witnesses 
ness on any issue at a trial shall be given orally before the Court. at a trial. 

cf.R.S.C. 
(Rev.) 1965, 
0. 38, r. 1. 

(2) The Court may, on terms, order that evidence of particular cf. Act 
30 facts may be given by affidavit. r9of4· 

FOURTII •· si(l) . 
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(3) Subrule ( 1) applies subject to the Act and to the rules and cf. R.S.C. 
subject to any provision for the time being made by or under any (Rev.) 196S, 
other Act and subject to any agreement between the parties: 0 · 38• r. 1. 

S 3. (1) Subject to rule 2, the evidence in chief of any witness may, Witnesses 
unless the Court otherwise orders, be given by affidavit. on other 

occasions. 

(2) Where, under subrule (1), the evidence in chief of a 
witness may be given by affidavit, his evidence in (:hie£ shall not, 
unless the Court otherwise orders, be given orally. 

cf. R.S.C. 
(Rev.) 196S, 
0. 38, r. 2 
(3). 

10 4. (1) Subject to subrule (4), subrulcs (2) and (3) 
undue delay or hardship would otherwise be caused. 

apply where Hearsay and 
copies. 
cf. General 
Rules of 
the Court, 
0 . 27,r.JA. 

(2) Where a statement on information and belief is made by a cf. R.S.C. 
deponent in an affidavit, or by a witness being examined orally, and (Rev.) 1965, 
the deponent or witness gives the source and ground of the informa- ?i) ~~r·ft 

1' tion, the statement shall not be inadmissible on the ground that it is r . .s h). • 
hearsay. 

(3) Where a deponent swears in an affidavit, or a witness being cf. Spencer 
examined orally states, that a document is a copy of an origina~ v. Bailey 
the document shall not be inadmissible as evidence of the contents f~9l> ~i3 20 of the original on the ground that the original is not produced. · · o. · 

( 4) This rule does not apply to evidence on an issue at a trial. cf. R.S.C. 
· (Rev.) 1965, 

0.4l,r. S 
(2). 

S. (1) Subject to subrule (2), evidence taken in proceedings may Earlier 
be used subsequently in the proceedings. evidence in 

the ~ro­
ccedings. 

(2} Subrule (I) does not enable the use, as evidence on any 
.2S issue at a trial, of evidence taken before the trial, but-

(a) evidence at a trial may be used on an assessment of damages 
()f of the value of goods in the same proceedings ; and 

FOURTII 
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(b) evidence taken in proceedings may, with the leave of the 
Court, be used as evidence on any issue at a trial in the 
proceedings in relation to the proof of particular facts. 

Part 36. 

5 6. ( 1) Subject to this Part, a deposition taken in any proceedings Depositions. 
is not admissible in evidenoe ill the proceedings unless taken pursuant cf. R.S.C. 
to Part 27. (Rev.) 1965, 

0. 38,r. 9 
(1) (a). 

(2) Subject to subrule (3), and subject to section 82 of the cf. R..S.C. 
Act, a deposition taken in any proceedings is not admissible in Wes.) ~65, 

10 evidence on any issue at a trial in the proceedings unless- cd (b)'. 
(a) the party against whom the deposit!•-n is tendered consents 

to the admission ; or · 

(b) the deponent is dead or cannot be compelled or is unable 
through sickness or other infirmity to attend the trial. 

lS (3) The Court may admit a depcsition in evidence on any 
issue at a trial in relation to the proof of particular facts. 

( 4) Except as evidence on any issue at a trial, a deposition taken 
in any proceedings is admissible in evidence in the proceedings but 
the Court may direct that the deposition be not l!dromihle unles! the 

20 party tendering it produces the deponent for cross-ex:unination. 

7. (1) A party may, with the leave of the Court, but saving all Evidence in 
just exceptions, read evidence taken, or an affidavit tiled, in other other pro-
proceedings. ceedings. 

cf. R.S.C. 
(1883), 
0. 37, r. 3. 

(2) Subrule ( 1) does not enable .evidence taken, or an affidavit cf. R.S.C. 
25 filed, in other proceedings to be read as evidence on any issue at a (1883), 

trial, except in relation to the proof of particular facts. 0 . 37, r. 3. 

·8. (1) Where a party intends to tender any plan, photograph or Plans, 
model at a trial or hearing, be shall, not less than 7 days before the photographs 
commencement of the trial or hearing, give the other parties an and models. 

30 opportunity to inspect it and to agree to its admission without proof. (i~:J?965, 
0. 38,r. S. 

(2) Non-compliance with sub rule ( 1) shall not affect the 
admissibility ·of a plan, photograph or model. 

FOURTH 
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9. (1) A document purporting to be marked with a seal 
Court is admissible in evidence without further proof. 

Part 36. 

of the Proof of 
Court 
documents. 
cf.R.S.C. 
(Rev.) 1965, 
0. 38, r. 10 
(2). 

( 2) An office copy of a document tiled in ·or issued out of the cf. R.S.C. 
S Court is admissible in evidence in all" proceedings and between all (Rev.) 1965, 

parties to the same extent as the roriginal document would be ~i)38• r. 10 

admissible. · 

(3) A document purporting to be marked with a seal of the cf. R.S.C. 
Court and to be a copy of a document filed in or issued o~t of the (R~v. ) 1965, 

10 registry is admissible as no office copy of the latter document without ~)38, r. 10 
fu~cr~~ · 

10. Where, for the purpose of aoy proceedings, a person, by req uest Production 
in writing, requires a registrar to produce to the Court or to a judge of Court 
or officer of the Court any document in the custody of the registrar, documents. 

l S the registrar shall , unless the Court otherwise orders, produce the 
document in .accordance with the request. 

11. ( 1) A document purporting to contain the written consent of a Consent of 
person to act as tutor of a disable person. to act as trustee, to act trustee, etc. 
as receiver, or to act in any other office on appointment by the cf. R.S.C. 

20 Court, and purporting to be executed and authenticated in accord- bR~S.) l~fS, 
ance with subrule (2) , is evidence of the consent. · 'r. ' 

25 

30 

(2) A document is sufficiently executed and authenticated for 
the purposes of subrule (1 )-

(a) where the consenting person is not a corporation, if the cf. R.S.C. 
· document is signed by the consenting person and the (Rev.) 1965, 

(b) 

· · 'fi d b h 0. 38, r. 11. signature Js vcn e y some ot er person ; or 

where the consenting p.:rson is a corporation, if the seal of cf. Act No. 
the corporation is affixed to the document in the presence 6, 1?1~.1 ) of and attested by its clerk, secretary or other permanent s. 5 

A • 

officer or his deputy, and a member of the board of directors, 
council or other governing body of the corporation. 

12. ( 1) The Court may make orders for- Attendance 
and 

(a) the attendance of any person for the purpose of being production. 
examined; or cf. R.S.C. 

(Rev. ) 
FOURlH 1965, 0. 38, 

r. 13 (1). 



355 

Supreme Court. 

FOURTH SCHEDULE-continued. Part 36. 

(b) the attendance of any person and production by him of 
any document or thing specified or described in the order. 

(2) An order under subrule (I) may be made for the attend- cf. R.S.C. 
5 ance of any person before, and production by him to, the Court or bR3Ji) t965, 

a Judge or any officer of the Court, examiner, arbitrator, or other (i). 'r. 13 

person authorised to take evidence, on any trial, hearing or other 
occasion. 

(3) Subrules (I) and (2) apply whether or not the person for 
1 0 whose attendance the order is made has been required to attend by 

subpoena. 

13. (I) Where the Court, by subpoena or otherwise, orders any Privilege. 
person to produce any document or thing, and any person makes and cf. R.S.C. 
substantiates sufficient lawful objection to production on grounds of (Re\•.) 

15 privilege, the Court shall not compel production of that document t96S,Si 38, 
or thing except production to the Court for the purpose of ruling on r. 13 · 
the objection. 

(2) Where a question is put to a person in the course of 
examination, and any person makes and substantiates sufficient lawful 

20 objection on grounds of privilege to the question being answered, the 
Court shall not compel an answer to the question. 

(3) Subrule (I) applies where an order is made for produc­
tion to, and subrule (2) applies where a question is put to a person 
in the course of examination before, the Court or a Judge or any 

25 officer of the Court, or any examiner, arbitrator or other person 
authorised to receive evidence, whether on a trial or hearing or on 
any other occasion. 

(4) This rule does not affect any rule of law which authorises cf.IO& 11. 
or requires the withholding of any document or thing or the refusal Geo. 6, 

30 to answer any question on the ground that the disclosure of the c. 44, 5· 28 
document or thing or the answering of the question would be injurious (1 ). 
to the public interest. 

(5) This rule docs not apply to an objection to produce any 
document or thing or to answer any questiOn on the ground mentioned 

35 in subrule (4). 

14. (I) This rule applies to an application for an order under Atte~dance 
section 72 of the Act for the purpose of the examination of a person !'f prisoner 
in proceedings in the Court. !D Pr?cecd-

FOURTH c~~;~ the 
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(2) The applicant shall, not less than two days before moving cf. General 
for the order, give to the Crown Solicitor, by letter or otherwise, notice Rules of the 
in writing of his intention to apply for the order. c;_o1ur{2~: 16, 

5 (3) The applicant may apply for the order by filing an affidavit cf. G.R.C .• 
of the facts on which he relics and leaving with the registrar a form 0. 16, r. 11 
of the order which he wants. (1) . 

(4) The applicant need not, unless the Court otherwise cf. G.R.C .• 
directs, file or serve notice of motion for the order. 0. 16, r. 11 

{l ) . 

10 15. (1) The procedure for obtaining an order under section 72 of Attendance 
the Act for the purpose ~f the exami,;;).tion of a person otherwise ?f pr~oner 
than in proceedings in the Court shall be as stated in this rule. m ot cr cases. 

(2) The person seeking the order shall, not less than two days cf. G.R.C., 
before commencing proceedings for the order, give to the Crown 0. 16, r. 11 

15 Solicitor, by letter or otherwise, notice in writing of his intention to (2). 
commence the proceedings. 

(3) Proceedings for the order shall be commenced in the 
Common Law tDivisioo by summons without joining any person as 
defendant. 

20 (4) The plaintiff shall file with the summons an affidavit of the cf. G.R.C., 
facts on which he relies and sht~ll leave with the Prothonotary a form 0 . 16, r. 11 
of tninute of order which he wants. ( 1) · 

(S) The Court may make the order at any time after the filing cf. G.R.C., 
of the summons and affidavit under subrule ( 4) and without atten- 0 . )16, r. 11 

25 dance of the plaintiff or any other person. ( 1 · 

16. Where a party to any proceedings serves on another party Production 
notice requiring the party served to produce any document or thing on notice. 
for the purpose of evidence at any trial or hearing in the proceed-
ings, or before any judge, officer, examiner or other person having 

30 authority to take evidence in the proceedings and the document or 
thing is io the possession, custody or power of the party served, the 
party served shall, unless the Court otherwise orders, produce the 
document or thing in accordance with the notice, without the need 
for any.subpoena for production. 

FOURTH 
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PART 37. 

SUDPOI!NAS. 

1. In this Part, unless the context or subject matter otherwise I!!terpreta-
5 indicates or requires- tion. 

d. General 
"issuing officer" means the registrar or a clerk of petty sessions Rules of 

10 

in a place designated by the Chief Justice under Part 7 rule th
0

e
1
Co
6 

ur
2
t, 

6 (2). • ,r. · 

"person named" means, in relation to a subpoena, the person to 
whom the subpoena is addressed. 

''subpoena for production" means an order in writing requiring 
the person named to attend as directed by the order and 
produce a document or thing for the purpose of evidence. 

"subpoena for testimony" means an order in writing requiring 
15 the person named to attend as directed by the order for 

the purpose of giving evidence. 

2. The Court may, in any proceedings, issue a subpoena for testi- Power to 
mony or a subpoena for production in the prescribed form or in such issue. 
other form as the Court may direct for the attendance on any trial 

20 or other occasion of the person named before the Court or before 
any Judge, officer, examiner or other person having authority" to take 
evidence. 

3. A subpoena shall not require the person named to attend or Conduct 
testify or produce any document or thing on any day on which his money. 

25 attendance is required unless a sum sufficient to meet the reasonable s· G6R.C., 
expenses of the person named of carrying out the requirements of pro~~~·(~) 
the subpoena in relation to that day is paid or tendered to him at the · 
time of service of the subpoena or not later than a reasonable time 
before that day. 

30 4. (1) Where the person named in a subpoena for production of Production 
any document or thing, being a subpoena requiring attendance before by non-party. 
the Court or a Judge or officer of the Court, is not a party to the cf. G.R.C., 
proceedings, the subpoena shall, unless the Court otherwise orders, 0 · 16• r. 9• 
permit him to produce the document or thing to the registrar not 

35 later than the day "before the first date on which his attendance is 
required, instead of attending and producing the document or thing 
as required by the subpoena. 

FOUR Til 
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(2) Where a document or thing is produced to the registrar cf. G.R.C., 
pursuant to subrule ( 1), the registrar shall- 0. 16, r. 10. 

(a) give a receipt to the person producing the document or 
S thing; and 

(b} produce the document or thing as the nature of the case 
requires or as the Court may direct. 

(3) This rule · does not apply to so much of a subpoena as 
requires the person named to attend to testify in any proceedings. 

1 0 5. ( 1) Where, in any proceedings, the person named in a subpoena Banker's 
for production is an officer of a bank, and the bank is not a party books. 
to the proceedings, and the subpoena requires the officer to produce 
any banker's book the contents of which can be proved under Part 
IV of the Evidence Act, ·1898, the subpoena. shall, unless the Court 

1 S for special cause otherwise orders, permit the officer to produce proof 
of the relevant entries in the banker's book in accordance with that 
Part, instead of producing the banker's book. 

(2) In subrule ( 1) each of the expressions "officer of a bank", 
"bank" and "banker's book" has the meaning which it has in Part IV 

20 of the Evidence Act, 1898. 

(3) An issuing officer who is requested to issue a subpoena for 
production shall not be concen:ied to inquire whether subrule ( 1) 
applies to the subpoena, but the Court may set aside as irregular a 
subpoena which does not comply with subrule (1) . 

25 6. (1) On .request by a party, an issuing officer shall, unless the Issue. 
Court otherwise orders, issue a subpoena for testimony or a subpoena 
for production or a subpoena for both testimony and production. 

(2} A subpoena issued by the registrar shall be issued under 
seal. 

3 0 ( 3) A subpoena issued by a clerk of petty sessions shall bear 
the stamp of the court of petty sessions of which he is clerk. 

(4) Subject to subrule (5) a party requesting the issue of a 
subpoena shall tile with the issuing officer a copy of the proposed 
subpoena and produce a form of the subpoena. 

FOURTII 
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(5) Where a party requests the issue of several subpoenas for 
testimony in similar terms but addressed to different persons, he need 
file only one copy, but that copy must contain the name of each 

S person to whom any of the subpoenas is addressed. 

(6) Where a clerk of petty ses~ions issues a subpoena, he shall 
note the date of issue on the copy filed with him and shall send the 
copy to the registrar. 

(7) A copy of a subpoena filed under this rule shall not be 
10 open to inspection by any person except by leave of the Court. 

Part 38. 

7. ( 1) Service of a subpoena shall be effected in accordance with Service 
this rule and not otherwise. · cf. G.R.C., 

0. 16, r. 6. 

(2) Service of a subpoena may be effected by handing it to the cf. G .R.C., 
person named. 0. 16, r. 6. 

1 S (3) If, on tender of a subpoena to the person named, he refuses cf. G.R.C., 
to accept it, the subpoena may be served by putting it down in his 0. 16, r. 6. 
presence after he has been told of the nature of the subpoena. 

( 4) . Where the person named in a subpoena is a party and 
bas a solicitor in the proceedings, the subpoena may, with the consent 

20 of the solicitor, be served on the person named by leaving it at his 
address for service. 

8. ( 1) The Court may, on motion by the person named in a Setting 
subpoena, set aside the subpoena wholly or in part. aside. 

(2) Notice of a motion under subrule ( 1) must be filed and 
25 must be served on the party on whose request the subpoena was 

issued. 

PART 38. 

AFFIDA. VITS. 

1. An affidavit for use in any proceedings may be sworn before or Time for 
30 after the commencement of the proceedings. swearing. 

cf. Consoli­
dated 
Equity 
Rules of 

FOURTH 1902, r. 19A-
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2. ( 1) An affidavit shall be made in the first person. 

·-t 

Part 38. 

Form. 
cf.R.S.C. 
(Rev.) 1965, 
0. 41, r. 1 
(4). 

(2) The body of an affidavit shall be divided into paragraphs cf. R.S.C. 
numbered consecutively, each paragraph being as far as possible (Rev.) 1965, 

S confined to a distinct portion of the subject. ~:1, r. 1 

(3) Where it appears to .the person before whom an affidavit cf. R.S.C. 
is sworn that the deponent is illiterate or. blind, he must certify (Rev.) 1965, 
in or below the jurat that- 0 . 41, r. 3. 

(a) the affidavit was read in his presence to the deponent; and 

10 (b) the deponent seemed to understand the affidavit. 

( 4) Where an affidavit is made by an illitera te or blind deponent cf. R.S.C. 
and a certificate in accordance with subrule (3) do;:s not appear on (Rev.) 1965, 
the affidavit, the affidavit may not be used unless the Court is satisfied 0 · 41• r. 3· 
that the affidavit was read to the deponent and that he seemed to 

1 S understand it. 

(5) Each page of an affidavit shall be signed by the deponent cf. General 
and by the person before whom it is sworn. ~~~~o~, 

0 . 27,r. S. 

(6) An affidavit shall be endorsed with the name of the depon- ct. G.R.C., 
ent and the date of swearing. 0. 27, r. 8. 

20 3. (1) Where there is any interlineation, erasure or other alteration Alterations. 

25 

in the jurat or body of an affidavit- cf. R.S.C. 
(Rev.) 

(a) the affidavit may nevertheless be filed, unless the Court other- 1965, o. 41, 
wise orders ; but r. 7 ( 1). 

(b) the affidavit may not be used without the leave of the Court 
unless the person before whom the affidavit is sworn initials 
the alteration and, in the case of an erasure, re-\vrites in the 
margin of the affidavit any words or figures written on the 
erasure and signs or initials them. 

(2) Subrule (1) applies to an account verified by affidavit as if 
· 30 the account were part of the affidavit, 

FOURTH 
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4. ( 1) A document to be used in conjunction with an affidavit shall. Anne~s 
where convenient, be annexed to the affidavit. and cJ: .• 

hibil!. 
cf. R.S.C. 
(Rev.) 
1965, o. 41, 
r. 11 (1). 

(2) Where annexure is inconvenient, the document may be made cf. R.S.C. 
S an exhibit to the affidavit. (Rev.) 

1965, 
0. 41, r. 11 
(1 ). 

(3) An exhibit to an affidavit must be identified by a certificate cf. R.S.C. 
entitled in the same manner as the affidavit and made by the person (Rev.) 
before whom the affidavit is sworn. 1965, 0. 41, 

r. 11 (2). 

5. (1) An affidavit may, unless the Court otherwise orders, be filed Irr~gu· 
10 notwithstanding any irregularity in form. lanty. 

cf. R.S.C. 
(Rev.) 
1965,0. 41, 
r. 4. 

(2) An affidavit may, with the leave of the Court, be used not· cf. R.S.C. 
· h d' · 1 · · f (Rev ) Wit stan 10g any megu anty lD arm. 1965: o. 41, 

r. 4. 

6. An affidavit may not be used without leave of the Court unless Filing. 
it has been filed. cf. R.S.C. 

(Rev.) 
1965,0. 41, 
r. 10 (U. 

15 7. The Court may give directions concerning the service of Service. 
affidavits. 

8. Where there is scandalous, irrelevant or otherwise 
matter in an affidavit, the Court may order that-

(a) the matter be struck out ; or 

20 (b) the affidavit be taken off the file. 

oppressive Scandal, etc. 
cf. R.S.C. 
(Rev.) 
1965,0. 41. 
r. 6. 

9. (1) A party may require the 
• of a person making an affidavit. 

attendance for cross-examination Cross· 
examina­
tion. 

FOURTH 
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(2) A requirement under subrule ( 1) shall be made to the 
party filing or proposing to use the affidavit. 

(3) Where the attendance of a person is required under sub­
S rule (1) and he does not attend, his affidavit shall not be used with­

out the leave of the Court. 

10 

( 4) Where a person making an affidavit is cross-examined, the 
party using the affidavit may re-examine ·him. 

PART 39. 

CouRT ExPER'f. 

1. This Part does not apply to a question or matter to be 
before a jury. 

tried Application. 
cf. R.S.C. 
(Rev.) 
1965,0. 32, 
r.l6; 0. 40, 
r. 1 (1). 

2. (1) Where a question for an expert witness arises in any pro- Appoint­
ceedings the Court may, at any stage of the proceedings, on applica- meot. 

1 S tion by a party, on terms- cf. R.S.C. 
(Rev.) 

(a) appoint an expert as court expert to inquire into and report 1965,0. 40, 
upon the question: · rr. 1 (l) 

(b) h
. h . . . d (3),2(2), 

aut onse t e court expert to mqlllre mto an report upon 5 (2). 
any facts relevant to his inquiry and report on the question; 

20 (c) direct the court expert to make a further or supplemental 
report or inquiry and report; and 

(d) give such instructions as the Court thinks fit relating to any 
inquiry or report of the court expert. 

(2) In subrule (1) , "expert", in relation to any question, means cf. R.S.C. 
25 a person who has such knowledge or experience of, or in· connection (Rev.) 

with, that question, or questions of the character of that question, that ~6J0 1 bis opinion on that question would be admissible in evidence. (4\ • r. 

(3) Instructions pursuant to sub rule ( 1) (d) may include pro- cf. R.S.C. 
vision concerning any experiment or test for the purposes of any (Rev.) 1965, 

30 inquiry or report of a court expert. 0 . 40, r. 3. 

3. ( 1) The court expert shall send his report to the registrar, Report. 
together with so many copies of the report as the Court may direct. cf. R.S.C. 

(Rev.) 1965, 
FOURTH 0. 40, r. 2 

. (1). 

.· 
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(2) The registrar shall send a copy of the report to each party cf. R.S.C. 
interested in the question. (Rev.) 1965, 

0 . 40, r. 2 
(1). 

(3) The report shall, unless the Court otherwise orders, be cf. R.S.C. 
S admissible in evidence on the question on which it is made, but shalt (Rev.) 1965, 

not be binding on any party except to the extent to which that party ?J)40, r. 2 
agrees to be bound by it. · 

4. Upon application made by any party within 14 · days after Cross­
receiving a copy of a court expert's teport, the Court shall make an examination. 

1 0 order for the cross-examination of the court expert by all the parties, cf. R.S.C. 
either- (Rev.) 1965, 

0 . 40, r. 4. 
(a) before the Court, at the trial 'oi at some other time; or 

(b) before ari examiner. 

5. ( l) The remuneration of the court expert shall be fixed by the Remunera-
1 S Court and shall include- tion. 

(a) a fee for his report; and 

(b) a proper sum for each day during which he is required 
attend before the Court or before an examiner. 

ef. R.S.C. 
(Rev.) 1965, 
0 . 40, r.S 

to (1). 

(2) The parties shall be jointly and severally liable to the court cf. R.S.C. 
20 expert to pay the amount fixed by the Court for his remuneration. (Rev.) 1965, 

0.40, r. S 
(2). 

(3) The Court may, on application by any party or by the court 
expert, make orders in the proceedings for payment in or towards 
discharge of the liability of any party under subrule (2). 

( 4) Subrules (2) and (3) do not affect the powers of the cf. R.S.C. 
2S Court as to costs. (Rev.) 1965, 

0.40, r. S 
(2). 

3o 

6. Where, pursuant to this Part, a court expert has made a report Further 
on any question- ex~rt 

eVIdence. 
(a) any party may adduce evidence on the same question of one cf. R.S.C. 

other expert but only if he has, at a reasonable time before (Rev.) 1965, 
the commencement of the trial, hearing or examination at 0 · 40, r. 6· 
which he adduces the evidence, given to the other interested 
partie! notice of his intention to do so; but 

FOURTH 
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(b) subject to paragraph (a), a party shall not adduce evidence 
ori the same question of any other expert, except with the 
leave of the Court. 

Part 40. 

5 7. The Court may, in any proceedings in the Equity Division, Experts in 
obtain the assistance of any person specially qualified to advise on E9n.ity 
any matter arising in the proceedings, may act upon his opinion, and DlVISIOn. 

10 

may make orders for his remuneration. d. Act No. 
24, 1901, 

PART 40. 

JUDGMENTS AND ORDERS: GENERAL. 

s. 7 (1); 
R.S.C. 
(Rev.) 1965, 
0. 32, r. 16. 

1. The Court may, at any stage of any proceedings, on the applica- General 
tion of any party, direct the entry of such judgment or make such relief. 
order as the nature of the case requires, notwithstanding that the d. R.S.C. 
applicant docs not make a claim for relief extending to that judgment ~;9> 1i65• 

1 S or order in any originating process. (i)~ 'r. 

2. Where the Court directs the entry of any judgment or makes Written 
any order and the opinion of the Court or of any Judge or officer opinion. 
of the Court is reduced to writing, it shalt be sufficient to state orally cf. Court of 
the opinion of the Court, Judge or officer without stating the reasons ~pfcal 54 20 for the opinion, but the written opinion shall be then given by u cs, r. · 
delivering it to an .associate or to the registrar or to an officer of the 
registry. 

3. ( 1) Where a judgment is entered pursuant to a direction of the Date of 
Court the judgment shall take effect as of the date of the direction. e!Iect. 

25 (2) Where a judgment is entered otherwise than pursuant to a 
direction of the Court the judgment shalt take effect as of the date 
of entry. 

(3) Subject to subrules (1) and (2) an order shall take effect 
as of the date on which it is made. 

'30 (4) Notwithstanding subrules (1), (2) and (3), the Court 
may order that a judgment or order take effect as of a date earlier 
or later than the date fixed by those subrules. 

FOURTH 
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4. (1) Subject to subrules ( 3) and ( 4), a judgment or order Time for 
which requires a person to do nn act shall specify the time within compliance. 
which he is required to do the act. cf. Consoli­

dated Equity 
Rules of 
1902, r. 192. 

S (2) The time shall, unless the Court otherwise orders, be 14 cf. C-E.R., 
days after the date of service of a minute of the judgment or order r. 192. 
on the person required to do the act. 

(3) Subrules (!) and (2) apply to a judgment or order 
which requires a person to pay mon:Jy into Court, but otherwise 

10 do not apply to so much of a judgment or order as requires a person 
to pay money. · 

(4) Subrules ( l) and (2) do not apply to a judgment for 
possession of land or for delivery of goods in proceedings in the 
Common Law Division. 

1 S (5) Where a judgment or order requires a pel'Son to do an cf. R.S.C. 
act within a specified time, the Court may, by order , require him to &R~S-) 1: 65, 
do the act within another specified time. (i). ' r. 

( 6) Where a judgment or order requires a person to do ao cf. R.S.C. 
act but docs not specify a time within which he is required to do the &Rc;;-s-> 1~65, 

20 act, . the c;ourt may, by order, require him to do the act within a (i) . ' r. 
specified ume. 

5. ( 1) Where there is a case for ordering a per~on to pay money Payment 
into Court, the Court may, instead of ordering payment into Court, to t~e 
order the person to pay the money to the registrar. registrar. 

25 (2) Where the Court has ordered a person to pay money into 
Court, and the whole or any part of the money remains unpaid, the 
Court may order the person to pay to the registrar so much of the 
money as remains unpaid and thereupon discharge the order for 
payment into Court so far as concerns the money which remains 

30 unpaid. 

6. ( 1) Where the Court imposes a fine, the Court shall order Fine. 
, that the person oo whom the fine is imposed pay the fine to the cf. Fines 

registrar. and For­
feited Re­
cognizances 

FOUR'I'H 
Rules, 
FormZ. 
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(2) The registrar shall pay into the Consolidated Revenue Fund cf. Fines 
all moneys paid to him on account of any fine imposed by the Court. an.d For­

fetted 
Recogni1.­
ances Rules, 
r.4. 

7. ( I ) Where the Court directs the entry of judgment for the Intere5t. 
S payment of money and makes an order under section 94 of the Act cf. Act No. 

for the payment of interest, interest shall, unless the order otherwise 21, 1899, 
provides, be payable on so much only of the money as is from time to 5

• 
14? < 1) 

• "d prOVISO. t1me unpa1 . 

(2) The prescribed rate of interest for the purposes of section 
10 95 of the Act is 5 per cent yearly. 

8. ( l) Where under these rules the Court makes an order for Dismissal. 
the dismissal of proceedings or for the dismissal of proceedings so 
far as concerns the whole or any part of any claim for relief, the 
order for dismissal shall not, subject to any terms or conditions ()0 

1 S which the order for dismissal is made, prevent the plaintiff or claim­
ant from bringing fresh proceedings or claiming the same relief in 
fresh proceedings. 

(2) Where-

(a) the Court makes ao order for the dismissal of proceedings 
20 so far as concerns the whole or any part of any claim for 

relief by any party; 

(b) the Court orders that party to pay any costs; and 

(c) before payment of the costs, that party brings against 
a party to whom the costs are payable further proceedings 

2S Qn the same or substantially the same cause of action as 
that on which that claim for relief was founded, 

the Court may stay the further proceedings until those costs are paid. 

9. ( 1) The Court may, on terms, set aside or vary a direction Setting 
for entry of judgment where notice of motion for the setting aside aside: or 

30 or variation is filed before entry of the judgment. yadrymg t 
JU gmen 
or order. 

(2) The Court may, on terms, set aside or vary a judgment- cf. R.S.C. 
(Rev.) J96S, 

(a) where the judgment has been entered pursuant to Part 17 0. 13, r. 9; 
(which relates to default judgment) ; or 0 . 19, r. 9; 

FOURTII o. 3S, r. 2 
(1). 
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(b) where the judgment has been entered pursuant to a direc­
tion given in the absence of a party, whether or not the 
absent party had notice of trial or of any motion for the 

s direction. 

(3) The Court may, on terms, set aside or vary an ordcr­

(a) where the order has been made in the absence of. a party, 
whether or not the absent party is in default of appearance 
or otherwise in default, and whether or not the absent party 

I 0 had notice of motion for the order ; or 

(b) where notice of motion for the setting aside or variation is 
filed before entry of the order. 

(4) In addition to its powers under subrules (1), (2) and (3), 
the Court may, on terms, set ·aside or vary any order (whether or 

IS not part of a judgment) except so far as the order determines any 
claim for relief or determines any question (whether of fact or law 
or both) arising on any claim for ·relief and excepting an order for 
dismissal of proceedings or for dismissal of proceedings so far as 
concerns. the whole or any part of any claim for rolief. 

20 (5) Nothing in this rule affects any other power of the Court 
to set aside or vary a judgment or order. 

Part41. 

10. ( 1) In any proceedings, the Court may take judi.cial notice of Judicial 
any order of the Court in the proceedings. notice 

of order. 

(2) In any proceedings, the Court may be informed of an 
25 order of the Court in the proceedings by (amongst other things) 

reference to a note made by the Judge making the order or by his 
clerk or to a note made by the master or other officer making the 
order. 

PART 41. 

30 JUDGMENTS AND ORDERS: MINUTES AND ENTRY. 

DIVISION 1.-Cvmmon lAw Divisivn. 

• 1. Where, in proceedings in the CommOil Law Division, the entry Signature 
of a judgment or order is authorised by the Act or by' the rules or by an£ 
a direction of the Court, and a party lodges a minute of the judgment .se emenL 

FOURTH 
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or order with the registrar for signature, then, subject to any direc­
tion under rule 2, the registrar may either-

( a) sign the minute; or 

5 (b) treat the minute as a draft, require it to be settled before 
signature and give directions for the purpose of settlement. 

DIVISION 2.-Settlement generally. 

Part 41. 

2. (I) This Division applies to proceedings in the Equity Division Application. 
and to proceedings in the Court of Appeal. 

I 0 (2) This Division applies to proceedings in any Division other 
than the Equity Division to such extent and with such modifications as 
the Coun may direct. · 

3. Where the entry of a judgment or order is authorised by the Lodgment. 
rules or by a direction of the Comt, a party may lodge a draft minute 

] 5 of the judgment or order with the registrar. 

4. Where a party lodges a draft minute of a judgment or order with Summary 
the registrar, the registrar may settle the draft without an appoint· settlement. 
ment for the attendance of the parties. 

S. (I) Subject to rule 4. where a party lodges a draft minute of Appointment 
20 a judgment or order with the registrar, the registrar shall appoint a for 

time and place for attendance of the parties on settlement of the settlement. 
minute aod shall ·notify the appointment to the party lodging the 
draft minute. 

(2) The party lodging the draft minute shall, not less than two 
2S days before the appointed date, serve notice of the appointment on 

tho other party. 

6. (1) Where a party has been served with notice of an appoint- Procedure 
ment to settle a draft minute of a judgment or order, but does not on appoint­
attend on the appointment, or where the party lodging the draft does ment. 

30 not attend on the appointment, the registrar may settle the draft 
minute in the absence of that pany. 

FOURTH 
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(2) The registrar shall, on or after the appointment, settle the 
draft minute. 

Part 41. 

7. ( 1) Where the entry of a judgment or order is authorised by Settlement 
S tbe rules or by a direction of the Court, the registrar may, subject to without 

subrule (3) draw and settle a minute of the judgment or order. lodgment. 

(2) The registrar may exercise his powers under subrule (1)­

(a) notwithstanding that no party has lodged a minute or draft 
minute with him ; and 

10 (b) without appointing any time or place for attendance of the 
parties on settlement. 

(3) The registrar shall not exercise his powers under subrule 
(1) unless-

(a) the Court so directs, or 

15 (b) a party so requests. 

20 

( 4) Subrule ( 3) does not apply to the Registrar of the Court cf. Court of 
of Appeal. Appeal 

Rules, r. 43. 

8. Tbe registrar shall, on settling a draft minute of a judgment or Signature. 
order, sign the draft or a fair copy of it. 

01\'ISION 3.-Review. 

9. ( 1) Where the registrar bas signed a minute of a judgment Review. 
or. order, but the judgment or order has not been entered, the Court cf. C.A.R 
may review the minute 3J?d give such directions as it thinks fit for r. so. ·· 
varying the form and content of the minute. 

25 (2) Where the Court of Appeal mak~s a direction for entry 
of a judgment, or makes an order, the powers of the Court under 
subrule ( 1) in respect of a minute of the judgment or order shall 
not be exercised except by the Court of Appeal. 

DMSION 4.-Entry. 

30 10. ( 1) A judgment shall not be entered unless entry is authorised Authority 
by the rules or by a direction of the Court. for entry. 

FOURTH 
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(2) Subject to subrule ( 1), an order may be entered by 
authority of this subrule and without any direction of the Court. 

Part 41. 

11. ( l) An order shall be entered in the following cases-- Order: 
where 

(a) where the order is made by the signing of a minute of the entry re-
order ; quired. 

(b) where a minute of the order is to be served ; 

(c) where the order is to be enforced; 

(d) where there is an appeal from the order; and 

10 (e) where the Court so directs. 

(2) Subject to subrulc (3) , an order shall, unless the Court 
otherwise directs, be entered where some step is to be taken under 
the order. 

(3) Subrule (2) docs not apply to an order which (in addition cf. R.S.C. 
1 S to any provision as to costs) merely- (Rev.) 

t96S, 0 . 42, 
(a) makes an extension or abridgment of time; or r. 4 (2) 

(3). 
(b) grants leave or makes a direction-

(i) to amend any document other than a minute of a 
judgment or order ; 

20 (ii) to file any document; or 
(iii) to do any act to be done by an officer of the Court 

other than a solicitor : or 
(c) gives directions concerning the conduct of proceedings. 

12. Where the registrar has settled a minute of a ju.dgment or Tune for 
25 order, the judgment or order shall not, unless the Court othc.rwise entry 

dir:cts, b~ entered ~ntil seven days .after the date on which the ~~.settle· 
regtstrar stgns the mmute. 

13. ( 1) Where the entry of a judgment or order is authorised by Manner of 
the rules or by a direction of the Court, a party or, subject to subrule entry. · 

30 (2), the registrar may enter the judgment or order by filing a minute 
of it signed by the registrar or, in the case of an order, signed by the 
Judge, master or officer making the order. 

FOUR Til 
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(2) The registrar shall not exercise his powers under sub· 
rule ( 1 ) unless-

( a) the Court so directs; or 

Part42. 

S (b) a party so requests. 

10 

(3) Subrule (2) does not apply to the registrar of the Court 
of Appeal. 

14. Upon entry of a judgment or order the registrar sha11 seal the Sealina. 
minute of the judgment or order with a seal of the Court. 

DMSION 5.--Copies and service. 

15. ( 1) The registrar shall, upon payment of the prescribed fee, Copia. 
furnish to any party to any proceedings a certified or office copy of 
the minute of any judgment or order entered in the proceedings. 

(2) The registrar may, upon payment of the prescribed fee, 
1 S furnish to any person appearing to have a sufficient interest in any 

judgment or order entered in any proceedings a certified or office 
copy of the minute of the judgment or order. 

20 

25 

16. A minute of a judgment or order need not be served unless Service. 
the rules require service or the Court directs service. 

PART 42. 

JUDGMENTS AND ORDERS: ENFORCBMENT. 

1. In this Part, unless the context or subject matter otherwise Interprcta~ 
indicates or requires- tion. 

(a) "judgment" includes an order; and 

(b) a reference to a writ or other means for the enforcement cf. R.S.C. 
of a judgment extends to any further writ or other means ~:65'· b 45 in aid of the firstmentioned writ or means. r. 1 (4 >.' ' 

FOUR Til 
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2. ( 1) A judgment for the payment of money (not for the pay· Payment of 
ment of money into Court) may be enforced by one or more of the money. 
following means- cf. R.S.C. 

(Rev.) 
(a) levy of property; 1965, 0. 45, 

r.l (1). 
(b) attachment of debts; 

(c) charging order ; 

(d) appointment of a receiver; and 

(e) in a case in which rule 6 applies, but subject to rule 8-

(i) committal ; and 

(ii) sequestration. 

(2) A judgment for the payment of money into Court may be cf. R.S.C. 
enforced by one or more of the following means- (Rev.) 1965. 

0.45,r.l 
(a) appointment of a receiver; and (2). 

15 (b) in a case in which rule 6 applies, but subject to rule 8-

(i) committal ; and 
(ii) sequestration. 

(3) Subrules (I) and (2) do not affect any other 
enforcement of a judgment for the payment of money. 

means for cf. R.S.C. 
(Rev.) 1965, 
0.45,r.l 
( 3 ). 

20 3. (I) Notwithstanding rule 2 (2), a judgment for the payment of Payment 
money to the registrar may be enforced by· any of the means men· to t~e 
tioned in rule 2 (1). regiStrar. 

(2) Subject to subrule (3), the registrar may take all such steps 
for the enforcement of a judgment for the payment of money to 

2 5 the registrar as a party may take for the enforcement of a judgment 
for the payment of money to that party. 

(3) A judgment for the payment of money to the registrar shall 
not be enforced otherwise than by levy of property, without the 
leave of the Court. 

30 (4) The registrar shall take such steps authorised by this rule 
as the Court may by order direct for the enforcement of any judgment 
for the payment of money to the registrar. 

4. ( 1) A judgment for possession of land may be enforced by one Possession 
· or more of the following means- ofland. 

3 5 (a) writ of possession ; and 
FOURTH 
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(b) in a case in which rule 6 applies, but subject to rule 8-

(i) committal ; and 

(ii) sequestration. 

Part 42. 

5 (2) A writ of possession to enforce a judgment for possession cf. R.S.C. 
of land shall not be issued without the leave of the Court. (Rev.) 1965, 

0.45,r. 3 
(2). 

(3) An applicant for leave for the issue of a writ of possession cf. R.S.C. 
!must show who was in occupation of each part of the land at the (Rev.) 1965, 
time of the commencement of the proceedings· and who has been O(JJ45(, r). 3 

10 served with notice under Part 7 rule 8. a · 

( 4) 'Where a person is, on the date of commencement of 
proceedings for possession of land, in occupation of the whole or 
any part of the land and he is not a party to the proceedings and 
notice under Part 7 rule 8 is not served on him, the Court shall, when 

15 giving leave for the issue of a writ of possession, direct that the 
writ be restricted so as not to authorise disturbance of the occupation 
of that person. 

(S) A writ of possession may include provtsiOn for enforcing cf. R.S.C. 
the payment of money required to be paid by the judgment to be (Rev.) 1965, 

20 enforced by the writ. 0. 45, r. 3 
(4). 

5. (I) In this rule, "writ of specific delivery" means a writ of Delivery 
delivery without alternative provision for recovery of the assessed of goods. 
value of the goods. cf. R.S.C. 

(Rev.) 1965, 
0.45, r. 4 
(I) (a). 

(2) A judgment for the delivery of goods which does not give cf. R.S.C. 
25 a person bound the alternative of paying the assessed value of the· (Rev.) 1965, 

goods may be enforced by one or more of the following means- fj :5, r. 4 

30 

35 

(a) writ of specific delivery ; and 

(b) in a case in which rule 6 applies, but subject to rule 8-

(i) committal ; and 

(ii) sequestration. 

(3) A judgment for the delivery of goods or payment of their cf. R.S.C. 
assessed value may be enforced by one or more of tbe following (Rev.) 1965, 
means- 0. 45, r. 4 

(2). 

(a) writ of delivery to recover the goods or their assessed. 
value; FOUR Til 
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(b) with the leave of the Court, writ of specific delivery; and 

(c) in a case in which rule 6 applies, but subject to rule 8, 
sequestration. 

Part42. 

5 ( 4) A writ of specific delivery, and a writ of delivery to recover cf. R.S.C. 
goods or their assessed value, may include provision for enforcing the bR~~·) 1 !65, 
payment o.f money required to be paid by the judgment to be enforced {3). • r. 
by the wnt. 

(5) A judgment for the payment of the assessed value of goods cf. R.S.C. 
10 may be enforced by the same means as any other judgment or order ~R~S.) 1:65, 

for the payment of money (other than a judgment for the payment of (4). • r. 
money mto Court). 

15 

20 

6. ( 1) This rules applies- Doing or 
abstaining 

(a) where- from doing 

( , · d · d . h' an act. 1) a JU gment requ1res a person to o an act wit JD f R S C 
a time specified in the judgment; and (R.ev .. ).I965, 

(l'a') h f 1 t d h . h' h . 0. 45, r. S e re uses or neg ects o a t e act Wit m t at t1me (1 ). 
or, if that time has been extended or abridged under 
Part 2 rule 3, within that time as so extended or 
abridged; and 

(b) where-

(i) a judgment requires a person to abstain from doing 
an act; and 

(ii) he disobeys the judgment, 

2.5 (2) In a case in which this rules applies, n judgment may, cr. R.S.C. 
subject to rule 8, be enforced by one or more of the following means- (Rev.) 1965, 

0.4.5,r.S 
(a) committal of the person bound ; (I). 

(b) sequestration of the property of the person bound; and 

(c) where the person bound is a corporation----:-

30 (i) committal of any officer of the person bound: and 
(ii) sequestration of the property of any officer of the 

person bound. 

(3) Subrule (2} has effect subject to section 98 of the Act cf. R.S.C. 
(which felltricts the enforcement, by attachment or committal, of a (Rev.) 196~. 

3 S judgment for the payment of money). 0. 4.5, r. S 
FOURTII (<n)(b) 
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( 4) Where there is a judgment for the delivery of goods or cf. R.S.C. 
payment of their assessed value- (Rev.) 1965, 

0. 45, r . 5 
(a) the judgment shall not be enforced by committal under (3). 

S subrule (2); but 

(b) the Court may order the person bound to deliver the goods 
within a specified time ; and 

(c) an order under paragraph (b) may be enforced by commit­
tal under subrule (2). 

10 7. (1) Where ·the Court, by subpoena or otherwise, makes 
order in any proceedings for the attendance of a person-

an Attendance. 

15 

20 

(a) for the purpose of giving evidence; 

(b) for the production of any document or thing ; 

(c) to answer a charge of contempt; or 

(d) for any other purpose, 

cf.ActNo. 
11, 1898, 
s.l3(1) 
(a); . 
Act No. 25, 
1900,s. 136 
(3); High 
Court Rules, 

and the person defaults in attendance in accordance with the order, o . .56, rr. 1 
the Court may, on application by a party or of its own motion- ( 1) (3) , 

6. 
(e) issue, or make an order for the issue of, a warrant to the 

Sheriff or such other person as the Court may appoint for 
the arrest of the person in default and for the production 
of the person in d~fault before the Court or before an 
examiner or other person for the purpose of the proceed­
ings and for his detention in custody in the meantime ; and 

(f) order the person in default to pay any costs occasioned by 
25 the default. 

(2) Subrule ( 1) does not affect-

( a) the powers of the. Court to punish for contempt; or 

(b) the provisions of Part 55 (which relates to contempt). 

8 . ( 1) Subject to the rules, a judgment shall not be enforced by Service 
30 committal or sequestration unless- before com-

mittal or 
(a) a minute of the judgment is served personally on the sequestra-

person bound ; and tion. 

(b) 
cf. R.S.C. 

if the judgment requires the person bound to do an acf (Rev.) 1965. 
within a specified time, the minute is so served before that 0. 45, r. 7 
time expires. (1) (2). 35 

FOURTH 
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(2) Subject .to the rules, where the person bound by a judg- cf. R.S.C. 
ment is a corporation the judgment shall not be enforced by com- (Rev.) 1965, 
mittal of au officer of the person bound or by sequestration of the ?i)4~3}· 7 

5 property of an officer of ·the person bound unless, in addition to • 
service under subrule ( 1) on the person bound-

( a) a minute of the judgment is served personally on the 
officer ; and 

(b) if the judgment requires the person bound to do an act 
1 0 within a specified time, the minute is so served before that 

time expires. 

( 3) A minute of a judgment served under this rule must bear a cf. R.S.C. 
notice (naming the persons concerned) that the person served is liable bRe~) 1~65, 
to process of execution to compel the person bound to obey the (4)4 • r. 

15 judgment if- · 

(a) where the judgment requires the person bound to do an 
act within a specified time, the person bound refuses or 
neglects to do the act within that time ; or 

(b) where the judgment requires the person bound to abstain 
20 from doing an act, the person bound disobeys the judgment 

or order. 

( 4) Subject to the rules, where- cf. R.S.C. 
(a) a judgment requires the person bound to do an act; and (Rev.) 1965• 0.45,r.7 
(b) an order is made- (5). 

25 (i) under Part 40 rule 4 (5) or (6), requiring the 
person bound to do the act within a specified time ; 
or 

(ii) under rule 6 ( 4) (b) requiring the person bound to 
deliver goods within a specified time ; and 

30 (c) a minute of the order mentioned in paragraph (b) is served 
on a person pursuant to this rule, 

a minute of the judgment mentioned in paragraph (a) must be served 
on that person before the expiry of that time. 

(5) Subject to the rules, where- · cf. R.S.C. 

35 (a) a judg'!lent r.equires the person bound to do an act within b~~~.>/r5• 
a specified tune: (S). 

(b) an order is made under Part 2 rule 3 extending or abridg-
ing that time ; and 

(c) a minute of the judgment mentioned in paragrapb (a) is 
. 4 0 served on a person pursuant to this rule, 

a minute of the order under Part 2 rule 3 must be served on that 
persoq before the expiry of thl\.t time as so extended or abridged. 

FOURTR 
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(6) Where a person liable to committal or sequestration of his cf. R.S.C. 
property by way of enforcement of a judgment has notice of the (Rev.) 1965, 

J'udgment- 0. 45, r. 7 
(6) as 

5 (a) by being present when the judgment is directed to be entered ~~t;ded 
or when the order is made ; or · 

(b) by being notified of the terms of the judgment whether by 
telephone, telegram or otherwise, 

the judgment may be enforced by committal of that person or by 
10 sequestration of his property notwithstanding that service bas not 

been effected in accordance with this rule. 

(7) The Court may dispense with se~ice under this rule. cf. R.S.C. 
(Rev.) 1965, 
0. 45,r. 7 
(7) as 
amended 
1967. 

9. (1) Where a judgment requires the person bound to do an act Substituted 
and the person bound does not do the act. the Court may- perform-

ance. 
1 S (a) direct that the act be done by a person appointed by the cf. R.S.C. 

Court ; and (Rev.) 1965, 
0. 45, r. 8. 

(b) order the person bound to pay the costs incurred pursuant 
to the direction. 

(2) Subrule ( 1) does not affect- cf. R.S.C. 

20 (a) the powers of the Court under section 100 of the Act (which b~~s·.l,,1 i.65• 
relates to the execution of instruments by order of the 
Court) ; or 

(b) the powers of the Court to punish for contempt. 

10. (l) Where, in any proceedings, a person who is not· a party Enforce-
25 obtains an order, or an order is made in favour of a person who is ment ~Y 

not a party, he may enforce the ·order by the same means as if he ~~~~;~~t~. 
were a party. cf. R.S.C. 

(Rev.) 1965, 
0.45,r.9 
(1). 

(2) Where, in any proceedings, obedience to a judgment may cf. R.S.C. 
' be enforced against a person who is not a patty, the judgment may (Rev.) 1965,. 

30 be enforced a~ainst him by the same means as if he were a party. ~h:5 • r. 9 

FOUR Til 
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(3) Where, in any proceedings, obedience to a judgment may 
be enforced against a corporation which is not a party, an officer 
of the corporation shall be liable to the same process of enforcement 

S as if the corporation were a party. 

Part 43. 

11. Where a person is entitled under a judgment subject to the Non­
fulfilment of a condition, and ~here is a failure to fulfil the condition, pfrfor~ance 
then, unless the Court otherwise orders- ~o~ndt-

(a) he shall lose the benefit of the jud~ment; and tcf. R.S.C. 
(Rev.) 1965, 

10 (b) any other person interested may take any steps which- 0 . 45, r. 10. 

(i) are warranted by the judgrpent; or 

(ii} might have been taken if the judgment bad not been 
entered or the order had not been made. 

12. ( 1) A person bound by a judgment may move the Court for M.lll~n 
15 a stay of execution of the judgment. or for some other order, on the o~curring 

ground of matters occurring after the date on which the judgment ~~~rr 
takes effect and the C~urt may, on terms, make such order as the ~~- i~s~~:· 
nature of the case requtres. (Rev.) 1965, 

0 . 45, r. 11. 

(2) Subrule ( 1) does not affect the powers of the Court under cf. R.S.C. 
20 Part 44 rule 5 (which relates to stay of execution). (Rev.) 1965, 

0 . 45, r. 11. 

13. A person shall not be committed except by or under an order Committal. 
of the Court. 

PART 43. 

DISCOVERY IN Am OF ENFORCEMENT. 

2S 1. (1) The Court may, on motion by a person entitled to enforce Order 
a judgment or order, order a person bound by the judgment or order for ~xam­
to-- : mation or 

produc-
(a) attend before an officer of the Court and be orally examined tion. 

on the material questions· and cf. R.S.C. 
' (Rev.) 1965, 

30 (b) produce any document or thing in the possession, custody ?i)48i rr. 1 

or power of the person bound relating to the material • · 
questions. 

FOURTH 
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are-
(2) For the purposes of subrule (1 ), the material questions cf. R.S.C. 

(Rev.) 1965, 
0 . 48,rr. 1 

(a) as to so much of a judgment or order as requires the person (1), 2. 
bound to pay money-

(i) whether any and, if so, what debts are owing to the 
person bound ; and 

(ii) whether the person bound has any and, if so, what 
other property or means of satisfying the judgment 
or order ; and 

(b) as to so much of the judgment or order as does not require 
the person bound to pay money, such questions concerning 
or in aid of the enforcement or satisfaction of the judgment 
or order as may be specified ·in the order for examination 

1 S or production. 

2. Where the person bound is a corporation the Court may make Corporation. 
orders as mentioned in rule I for the examination of, or production cf. R.S.C. 
by, an officer or former officer of the corporation. (Rev.) 1965, 

0.48, r. 1 
(1). 

3. ( 1) A person may move for an order under rule 1 
20 without filing or serving notice of the motion. 

or rule 2 Procedure. 
cf. R.S.C. 
(Rev.) 1965, 
0.48, r. 1 
(1) . 

(2) An order under rule 1 or rule 2 must be served personally cf. R.S.C. 
on the person ordered to attend or to produce any document or thing. b~~~,>/~65,. 

(2). 

4. An order under rule 1 or rule 2 shall not require a person to Conduct 
attend or to produce any document or thing on any day on which his money. 

25 attendance, or production by him, is required, unless a sum sufficient 
to meet his reasonable expenses of carrying out the requirements of 
the order in relation to that day is· paid or tendered to him at the 
time of service of the order or not later than a reasonable time before 
that day. 

30 PART 44. 

WRITS OF EXECUTION; GENERAL. 

1. In this Part, unless the context or subject matter otherwise Interprets. 
indicates or requires- tiou. 

"judgment" includes an order; cf.R.s.c. 
FOURlH (Rev.) 196S, 

0.46, r. 1 . 
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"writ of execution" means-

(a) a writ for levy of property, a writ of possession, a 
writ of delivery, a writ of sequestration; or 

(b) a writ in aid of a writ mentioned in paragraph (a) . 

2. ( 1) Notwithstanding Part 42, a writ of execution to enforce Leave for 
a judgment shail not be issued without the leave of the Court in the issue: 
following cases- aencral. 
· ef.R.S.C. 

(Rev.) 1965, 
0 . 46, rr. 2 
(1), 3. 

(a) where 10 years or more have elapsed since the date of ef. Act No. 
taking effect of the judgment ; 21, 1899, 

1.134 

(b) 

proviso. 

where any change has taken place, whether by. assignment, cf. General 
death or otherwise, in the persons entitled or liable to execu- thRulccs ofrt 
. d h . d e ou , t1on un er t e JU gment ; o. 19, r. 5. 

(c) where the judgment is against the assets of a deceased person 
1 S coming to the hands of his executor or administrator after 

the date of taking effect of the judgment, and the writ is 
against assets of that description ; 

(d) where under the judgment a person is entitled subject to 
fulfilment of a condition ; 

20 (e) where the writ is against property in the hands of a receiver 
appointed by the Court or of a sequestrator : or 

(f) where the writ is in aid of another writ of execution. 

(2) Subrule ( 1) does not affect any provision for the time being d . R.S.C. 
made by or under an Act which provision requires leave for the ~~6 ) 1~65, 

2 5 issue of a writ of execution. (i). • r. 

30 

(3) A person may, unless the Court otherwise orders, move cf. R.S.C. 
for leave for the purposes of this rule without filing or serving notice bR~G) 1~65, 
of the motion. (i ). ' r. 

( 4) The motion must be supported by evidence showing-

( a) where the judgment is for the payment of money, 
amount due on the date of the motion: 

(b) where subrule 1 (a) applies, the reasons for the delay ; 

cf. R.S.C. 
(Rev.) 1965, 

the 0. 46, r. 4 
(2). 

(c) wh~:re subrule 1 (b) applies, the change which has taken 
place; 

FOURTH 
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(d) wher~ subrule (1) (c) or (d) applies, that a demand to 
satisfy the judgment has been made on the person liable to 
satisfy it and that he has not satisfied it ; 

Part44. 

5 (e) that the applicant is entitled to proceed to execution on the 
judgment; and 

(f) that the person against whom execution is sought to be 
issued is liable to execution on the judgment. 

3. ( 1) Notwithstanding Part 42, a writ 
10 be issued without the leave of the Court. 

of sequestration shall not Leave for 
issue: seques­
tration. 

15 

(2) 

(a) 

(b) 

cf.R.S.C. 
(Rev.) 1965, 
0. 46, r. S 
(I) (b) 
(i) (ii). 

An applicant for leave for the purposes of this rule must- cf. R.S.C. 
. . (Rev.) 1965, 

file notice of the mot1on ; and 0. 46, r. 5 

h . d ffi.d . . f th . (2). serve t e notice an any a avtt m support o e motion 
personally on the person whose property is sought to be 
sequestrated. 

(3) The Court may dispense with service 
(2) (b). 

under subrule cf. R.S.C. 
(Rev.) 1965, 
0. 46,r. S 
(3). 

4. The Court may grant leave for the purposes of rule 2 or rule 3 Terms <lf 
on terms. leave. 

cf.R.S.C. 
(Rev.) 1965, 
0 . 46, r. 4 
(3). 

20 5. The Court may, on terms, stay execution of a judgment 
order. 

or Stay <lf 
execution. 

25 

cf. R.S.C. 
(Rev.) 1965, 
0. 47, r. 1 
(1) (5) . 

6. Where- Separate 
execution 

(a) there is a judgment for the payment of money and for the for costs. 
payment of costs (whether the judgment is for any other cf. R.S.C

9
. 
6 matter or not) · and (Rev.) 1 5, 

• 0.47,r.3 
(I). 

FOURTH 
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(b) when the money (other than costs) becomes payable under 
the judgment the costs have not become payable (because 
the costs have not been taxed or for any other reason), 

Part 44. 

S a person entitled to enforce the judgment may-

( c) have execution to enforce payment of the money (other 
than costs) ; and 

(d) when the costs become payable, have execution separately 
to enforce payment of the costs. 

I 0 7. (I) A person requiring the issue of a writ of execution shall- Issue. 
cf.R.S.C. 

(a) produce to the registrar a form of the writ; (Rev.) 196S, 
0.46,r.6. 

(b) file a copy of the writ; and 

(c) where the writ is to enforce a judgment for the payment of 
money, file an affidavit. sworn not more than 14 days 

IS before the requirement, containing and verifying a statement 
of-

20 

25 

30 

(i) the date of taking effect of the judgment ; 

(ii) the amount of money originally payable under the 
judgment; 

(iii) tbe date and amount of each payment made on 
. account of the judgment ; 

(iv) the interest (if any) due on the date of swearing of 
the affidavit ; 

(v) such other particulars as are necessary to calculate 
the amount payable under the judgment on the date 
of swearing of the affidavit ; 

(vi) the amount payable under the judgment on the date 
of swearing of the affidavit ; and 

(vii) the daily amount of interest (if any) which (subject 
to any future payment on account of the. judgment) 
will accrue after the date of swearing of the 
affidavit. 

(2) A writ of execution shall be issued under seal and shall cf. R.S.C. 
bear the date of its issue. (Rev.) 196S, 

0.46, r. 6; 
Execution 
against 

FOURTH Property 
Rules, r. 8. 



383 

Supreme Court. 

FOURTH SCHEDULE-continued. Part 45. 

8. ( 1) For the purpose of execution, a writ of execution is valid Duration. 
in the first instance for 12 months beginning with the date of its cf. R.S.C. 
issue. (Rev.) 1965, 

0.46,r. 8 
(!). 

5 (2) The Court may, on motion made while a writ of execution cf. R.S.C. 
is valid for the purpose of execution, from time to time extend the bRc"6) 1~65, 
validity of the writ for the purpose of execution for a period of not (i)

4 'r. 
more than 12 months beginning with the date on which the order is · 
made. 

10 (3) A person may move for an order under subrule (2) with-
out the prior filing or service of notice of the motion. 

(4) An order under subrule (2) must be entered and a minute cf. R.S.C. 
of it must be delivered to the Sheriff. . (Rev.) 1965, 

. Q4~~8 
s:f_ (3). 

(5) Where the validity of a writ for the purpose of execution cf. R.S.C. 
15 has been extended under this rule. the priority of the writ shall be (Rev.) 1965, 

determined by reference to the date on which it was originally &:):6• r. 8 

delivered to the Sheriff. 

9. A person at whose request a writ of execution is issued may Return. 
deliver a notice to the Sheriff requiring him, within the time speci~ cf. Sheriff's 

20 fied in the notice, to make on the writ a statement of the manner Rules. r. 9; 
in which he has executed the writ and to send to that person a copy f9~f'J.~e;,-> 
of the statement. r. 9 (I). 

10. The amount for which a writ of execution may be issued CC?sts of 
shall, unless the Court otherwise orders, include the costs of any &nor exccu-

25 prior writ of execution on the same judgment, whether the prior writ on. . 
was or was not productive. cf. ~ecuboo . agamst 

PART 45. 

LEVY OF PROPERTY 

1. In this Part, unless the context or subject 
3 O, indicates or requires-

Property 
Rules, r. 10. 

matter otherwise In terpre­
tatioo. 

.. Sheriffn includes any person to whom a writ is directed ; 

"'writ'" means a writ for levy of property. 
FOURTH 
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2. The writ formerly called a writ of fieri facias shall be called Name. 
a writ for levy of property. 

3. ( 1) Not more than one writ shall be issued on a judgment, Two or . 
S unless the Court otherwise orders. more: wnts. 

(2) Subrule ( 1) has effect subject to Part 44 rule 6 (which cf. Execu-
relates to separate execution for costs). tion against 

Property 
Rules, r. 7. 

4. ( 1 ) Where it appears to the Sheriff that the property subject to Ord~r o_f 
levy under a writ is more than sufficient to satisfy 1.he money to be reahsatJon. 

10 levied, he shall first take or realise so much of the property as appears cf. fj\:·R., 
to him to be sufficient. i~. ' ' 

(2) In taking or realising property under subrule ( 1), the cf. E.A.P .R., 
Sheriff shall take or realise the property- · rr. 13, 14, 

15. 
(a) in such order as seems to him best for the speedy execution 

1 S. of the writ without undue expense; 

(b) subject to paragraph (a), in such order as the debtor may 
direct; and 

(c) subject to paragraphs (a) and (b), in such order as seems 
to the Sheriff best for minimising hardship to the debtor 

20 and other persons. 

(3} This rule does not affect any liability of the Sheriff to the 
execution creditor. 

5. Subject to rule 4, the Sh::riff shall put up for sale all property Time of 
liable to sale under the writ as early as may be with due regard to the sale. 

2S interests of the parties and to the avoidance of sacrifice of the reason~ cf. E.A.P.R., 
able value of the property. · . r. 16 {1}. 

6. The Sheriff shall put up for sale property liable to sale under a Place oi 
writ at the place which seems to him best for a beneficial realisation of sale. 
the property. cf. E.A.P.R., 

r. 17. 

30 7. The Sheriff shall, before putting property up for sale under a Advertise­
writ, give.notice of the tim~ and place of ~ale and of ~articulars o~ t~e ~e~\e 
property 10 the manner whrch seems to h1m best to gtve due publicity 0 5 

· 
to the sale. ~f. E.A.P .R .• 

FOURTH "" 18" 
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8. The Sheriff shall give to any party interested an account of all Account. 
proceeds of sale and other money received by him under a writ and cf. Execu· 
of his charges and the manner of disposal of the money. tion against 

Property 
Rules. r . 20. 

PART 46. 

GARNISHMENT. 

1. In this Part, unless the context or subject matter otherwise Interpre-
indicates or requires- tation. 

. cf. R.S.C. 
"glUllisbee" means a person from whom a judgment creditor CRcv.) 1965, 

1 0 claims that a debt is due or accruing to the judgment 0. 49, r. 1 
debtor; . (1) . 

"judgment creditor" means a person entitled to enforce a judg­
ment or order for the payment of money (not into Court) ; 

"judgment debtor" means a person required by a judgment or 
1 S order to pay money (not into Court). 

2. ( 1) A sum standing to the credit of a judgment debtor in an Bank 
account in a bank shaH, for the purpose of this Part, be a sum due account. 
or accruing to the judgment debtor, notwithstanding that any condi-
tion relating to demand of payment is unsatisfied. 

20 (2) A sum standing to the credit of a judgment debtor in a cf .. 4 & S 
deposit account in a bank shall, for the purposes of this Part, be a El46 2, 

38 sum due or .accruing to the judgment debtor, notwithstanding that any (·1) . •R·s.c. 
of the following conditions applicable to the account has not been (Re~. ).1 96S, 
satisfied- 0. 49, r. 1 

(3). 
25 (a) · a condition that notice is required before money is with-

drawn; · 

(b) a condition thnt n personal application must be made before 
money is wlthdrnwo ; 

(c) a condition that a deposit book must be produced before 
30 money is withdrawn ; or 

(d) a condition that a receipt for money deposited in the 
account must be produced before money is withdrawn. 

FOURTH 
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3. (1) A judgment creditor may, with the leave of the Court, but Garnish· 
subject to any Act, file and serve on the garnishee a garnishment me~t 
notice- notice. 

cf. R.S.C. 
(a) of attachment, to the extent of an amount specified in the (Rev.) 

notice, of de~ts due or accruing to the judgment debtor :.9fh ?· 49• 
from the garmshee ; and (2). 

(b) of motion for payment under this Part. 

(2) A judgment creditor may move for leave under subrule ( 1) cf. R.S.C. 
10 without filing or serving notice of the motion. (Rev.) 

1965,0. 49, 
r. 2. 

(3) The Court shall not give leave under subrule (1) unless it cf. R.S.C. 
appears to the Court that- (Rev.) 

l%5,0. 49, 
(a) the judgment or order is unsatisfied; and r. 2. 

(b) there is a debt due or accruing to the judgment debtor from 
1 S the garnishee. 

( 4) The Court shall, in giving leave under subrule (I), fix the cf. R.S.C. 
amount for specification in the garnishment notice pursuant to sub- (Re\·.) 
rule (1) (a) . · 1965,0. 49, 

r. 1 (1). 

(5) The amount to be fixed by the Court for specification in cf. R.S.C. 
20 the garnishment notice shall be the sum of- (Rev.) 

1965, 0.49, 
(a) the amount due under the judgment or order on the dater. 1 (1). 

25 

on which leave is given ; 

(b) such amount as the Court may determine having regard 
to--

(i) interest on the judgment debt accruing after the date 
on which leave is given ; and 

(ii) costs of the garnishment proceedings. 

(6) A garnishment notice shall include such particulars of the· 
debt attached as are known to, or reasonably capable of ascertain-

3'0 ment by, the judgment creditor and as are necessary to enable the 
garnishee to identify the debt, including, where the garnishee is a 

FOURTH 
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banker or other person carrying on business at more than one place, 
the place of keeping of account on .which the debt is due or accru­
ing, so far as that place is known to, or reasonably capable of 

S ascertainment by, the judgment creditor. · 

Part46. 

4. (1) Subject to subrule (2), the judgment creditor shall, not Service of 
less than three days before the date fixed by the garnishment notice garnish­
for the motion for payment under this Part, serve the garnishment m~~t 
notice and each affidavit used on the motion for leave under rule 3 ~~ ~~ C 

10 on the garnishee personally and on the judgment debtor. (.Re~.)· • 
1965,0. 49 
r. 3 (1). 

(2) Service on a garnishee under subrule (1) may not 
effected outside the State. 

be cf. R.S.C. 
(Rev.) 
1965,0. 49, 
rr. 1 (1), 
2 (b). 

5. (1) Upon service of a garnishment notice on a garnishee all Attach-
debts mentioned in the garnishment notice and due or accruing to the mcnt 

I 5 judgment debtor from the garnishee shall, subject to subrule (2), be of debts. 
attached and bound in the hands of the garnishee to the extent of ~!;~·C. 
the amount specified in the garnishment notice. 1965,' o. 49, 

.. rr. 1 (2), 
· .. 3 (2). 

(2) Where, after service of a garnishment notice on the gar­
nishee, the garnishee acts with reasonable diligence for the purpose 

20 of giving effect to the attachment but nevertheless pays to the judg­
ment debtor the whole or any part of the debt attached or otherwise 
deals with the debt attached so as to satisfy, as between the garnishee 
and the judgment debtor, the whole or any part of the debt attached, 
the Court may order that for the purposes of the garnishee pro-

2S ceedings the debt attached be reduced to the extent of the payment 
or satisfaction. 

6. ( 1) A garnishee may pay into Court aJI debts attached under Payment 
this Part to the extent of the attachment. into Court. 

cf. Act No. 
c~1. 1899, 

8-. 183 (1) . 
(2) If a garnishee pays money into Court pursuant to subrule 

30 ( 1) before the day fixed by the garnishment notice for the motion 
· for payment under this Part-

(a) he may retain out of the debts attached the prescribe!!:. 
sum for his costs ;· and 

FOURTH 
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(b) be shall not, unless be takes some further step in the pro­
ceedings, be liable for any costs of the garnishee pro~ 
ceedings. 

Part46. 

S (3) For the purposes of subrule (2), a garnishee shall be taken 
· to pay money into Court pursuant to subrule ( l ) notwithstanding that 

the amount paid in is calculated on t.he footing th.at the amount of 
the debts attached is reduced by the prescribed sum for his costs. 

7. Subject to rules 9 and 10, where a garnishee pays money into Payment 
10 Court, the Court shall, on motion pursuant to the garnishment notice, out of 

order payment out of Court to the judgment creditor of the money Court. 
paid in or so much of that money as is required to satisfy the judgment 
or order out of which the garnishee proceedings arise together with 
interest and such costs of the garnishee proceedings as may be payable 

1 S to the judgment creditor out of the debt attached. 

8. Subject to rules 9 and 10, the Court may, on motion pursuant Payment 
to the garnishment notice, order the garnishee to pay to the judgment to judg­
creditor the debt attached to the extent specified in the garnishment me:li 
notice or so much of the debt attached to the extent so specified as is ere tor. 

20 requ~ed to satisfy the judgment ?r o~der on which the garnishee pro~ (i!,-~·~965• 
ceedmgs are taken together With mterest and such costs of the o. 4!», r. 4 
garnishee proceedings as may b.: payable to the judgment creditor ( l) . 
out of the debt attached. · 

9. Where, oo the hearing of a motion by the judgment creditor Dispute of 
25 pursuant to the garnishment notice, the garnishee disput~ liability to liability 

pay the debt attached, the Court may bear and determine the qucs- by . h 
. . d" d d" h f h . d k garms ee. tlons 1n tspute an 1rect t e entry o sue JU gment, or rna e such f R S C 

order, as the nature of the case requires. (R.e;.)· 1965, 
0.49, r. S. 

10. Where it appears to the Court that any person other than the Claim by 
30 judgment debtor is, or claims to be, entitled to money paid into Court other 

under rule 6 or to the debt attached or to any charge or lien on, or person. 
other interest in that money or debt, the Court may make orders for c~ R.S.~965 giving to that person notice of the proceedings and may bear and deter- b. ~9· >r. 6. ' 
mine his claim and may direct the entry of such judgment, or make ' 

3.5 such order in respect of the claim, as the nature of the case requires. 

FOUR Til 
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11. ( 1 ) Where- Discharge 
of 

s 

(a) a garnishee pays money into Court under this Part; garnishee. 

(b) . h . I' . h d d cf. R.S.C. a garms ec pays money m comp 1ance w1t an or er ma e (Rev.) 1965 
in the garnishment proceedings; or 0. 49, r. 8. ' 

(c) execution is levied against a garnishee in pursuance of an 
order made in the garnishment proceedings, 

the payment or levy shall be a discharge of the liability of the 
garnishee to the judgment debtor to the extent of the amount paid or 

10 levied. 

(2) Subrule ( 1) shall have effect notwithstanding thilt the cf. R.S.C. 
garnishment proceedings arc subsequently set aside or that the judg- bR49> 1~65, 
ment or order from which the garnishment proceedings arise is · • r. · 
subsequently reversed. 

1 S (3) Subrulc ( 1) does not apply to a payment or levy on 
account of costs which the garnishee is ordered to pay. 

12. ( J) The costs of the judgment creditor of garnishment proceed- Costs. 
i.ngs shall, unless the Court otherwise directs, be retained by the cf. R.S.C. 
judgment creditor out of the money recovered by him in the garnish- (Rev.) 1965, 

20 ment proceedings and in priority to the debt under the judgment or 0 . 49, r . 10· 
order from which the garnishment proceedings arise. 

(2) Where the garnishee incurs trouble or expense in g1vmg 
effect to the attachment of a debt under this Part, or in doing any­

. thing required of or permitted to the garnishee in the garnishment 
25 proceedings-

(a) the Court may order the judgment creditor to pay to the 
garnishee such sum as the Court thinks fit by way of 
recompense for the trouble or expense; and 

(b) any sum paid by the judgment creditor under paragraph (a) 
30 shall, unless the Court otherwise orders, be included in the 

cost.s of the judgment creditor of the garnishment 
proceedings. 

(3) Subrule (2) does not limit the general powers of the 
Court in relation to costs. 

FOURlH 
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PART 47. 

CHARGING AND STOP ORDERS. 

1. An application under Part V of the Judgment Creditors' Reme- Charge on 
S dies Act, 1901 (which relates to charging orders on stock, shares and stock, etc. 

other interests), by a creditor under a judgment or order in proceed-
ings in the Court shall be made by motion in the proceedings. 

2. ( 1) An application under section 23 of the Partnership Act, Charge on 
1892 (which relates to procedure against partnership property by a partnership 

10 judgment creditor of a partner) shall be mado- mterest. 
cf. R.S.C. 

(a) if the judgment is a judgment in proceedings in the Court, (Rev.) 196S, 
by motion on notice in the proceedings· or 0. 81, r. 10 

• (1 ) . 

(b) if the judgment is not a judgment in proceedings in the 
Court, by summons joining the judgment debtor and his 

1 S partners as defendants. 

(2) An application under that section made by a partner of cf. R.S.C. 
the judgment debtor in consequence of an application by the judgment (Rev.) 196S, 
creditor shall be made by motion on notice in the proceedings in ?i)81, r. 10 
which the judgment creditor applies. · 

20 (3) A summons or notice of motion filed under this rule and an cf. R.S.C. 
order made on an application under that section shall be served on (Rev.) 1965, 
the following persons (other than the applicant)- ?1)8:4): 10 

(a) the judgment creditor ; 

(b) the judgment debtor; and 

25 (c) such of the partners of the judgment debtor · as . are within 

lO 

the State. 

( 4) A summons, notice of motion or order served in accord- cf. R.S.C. 
ance with this rule shall have effect as if served on nil the partners. (Rev.) 196S, 

0. 81,r. 10 
(S). 

3. ( 1) Where there are funds in Court and- Stop orders. 

(a) the interest of any person in ·the funds has been mortgaged, cf. R.S.C. 
charged or assigned ; or (Rev.) 196S, o. so,r.lO 

(1). 
FOURTH 
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(b) a person having an interest in the funds is a debtor under 
a judgment or order of the Court, 

Part48. 

the Court may, on application by the mortgagee, chargee, assignee 
S or creditor under the judgment or order, make an order prohibiting 

the transfer, sale, delivery out, payment or other dealing with the 
whole or any part of the funds or of the income of the funds, without 
notice to the applicant. 

10 

IS 

(2) An application under subrule ( 1) shall be made- cf. R.S.C. 
(Rev.) 1965, 

(a) if there are any proceedings in the Court relating to the 0. 50. r. 10 
funds in Court, by motion on notice in the proceedings; or (2) (3). 

(b) if there are no proceedings in the Court relating to the funds 
in Court, by summons joining as defendants all persons 
whose interests may be affected by the application. 

(3) The notice of motion or summons- cf. R.S.l.:. 
(Rev.) 1~65, 

(a) shall be served on each person whose interest may be affected 0. SO, r. 10 
by the application ; but (3). 

(b) shall not be served on any other person. 

(4) The Court may, on terms, dispense with the joinder of 
20 any person as defendant and dispense with service on any person. 

25 

(5) The Court may order the applicant for an order under 
subrule ( 1) to pay the cost~ of any party to any proceedings in 
which the funds are in Court, or of any person interested in the 
funds. 

(6) Subrule (5) 
as to costs. 

does not affect the general powers of the Court cf. R.S.C. 
(Rev.) 1965, 
0. SO, r.lO 

(7) In this rule, "funds" includes effects. 

PART 48. 

AccouNTS AND INQUIRIEs: GENERAL. 

(4). 

cf. Supreme 
Court Funds 
Rules, 1927, 
(Eog.), 
r. 3 (1). 

30 1. (1) Subject to subrule (2), where a party claims an account or Account: 
' makes a claim which involves taking an account, the Court may, on summary 

application by that party at any stage of the proceedings- order. 
ct R .S.C. 

(a) order that an account be taken; and (Rev.) 1965, 
FOURTII 

0 . 43,r.l 
(1) (3) .. 
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(b) order that any amount certified on taking the account to 
be due to any party be paid to him. 

Part48. 

(2) The Court shall not make an order under subrule (1) (a)- cf. R.S.C. 
(Rev.) 1965, 

(a) as against a defendant who has not filed an appearance o. 43, r. 1 
unless he is in default of appearance : or (1) (3). 

(b) if it appears that there is some preliminary question to be 
determined. 

2. The Court may, on application by a party at any stage of Account or 
1 0 proceedings, make orders for the taking of any account or the making inquiry at 

of any inquiry. . any stage. 
cf. R.$.C . 
(Rev.) 1965, 
0.43, r. 2 
(1). 

3. Where the Court makes an order for the taking of an account, Account: 
the Court, by the same or a subsequent order- directions. 

( ) · d' · · h f k' cf. R.S.C. a may g1ve Irect1ons concermng t e manner o ta tng or (Rev.) 1965, 
1 S vouching the account : and 0. 43, r. 3. 

(b) without limiting paragraph (a), may direct that in taking 
the account the relevant books of account .shall be evidence 
of the matters contained in them. 

4. ( 1) The· items on each side of an account shall be numbered Account: 
20 consecutively. fo~ an~ 

vcnficabon. 

25 

cf. R.S.C. 
(Rev.) 1965, 
0. 43, r. 4 
(2). 

(2) An accounting party shall, un1ess the Court otherwise cf. R.S.C. 
orders, verify his account by affidavit and the account shall be made (Rev.) 196.5, 
an exhibit to the affidavit. ?i :3, r. 4 

S. An accounting party shall, unless the Court otherwise orders- Acc:olmt: 

( ) .fil h• d 'f , affid , filiDJlllnd a e 1s account an ven ymg avJt: serv1ce. 

(b) serve the ~ccount nod affidavit on each other party on :,the (i!J996s, 
~ate of filin~. 0. 43, r. 4 

fOt)RTll (3), 
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6. ( 1) Where a party seeks to charge an accounting party with an Account: 
amount beyond that of which the accounting party by his account notice of 
admits receipt, be shall give to the accounting party notice of the charge or 

S charge, st~ting,. so far. as he is able, the amount which he seeks to ~;~':{."s.c. 
charge, With brtcf particulars. (Rev.) 1965, 

0. 43, r. 5. 

(2) Where a party alleges that any item in the account of an cf. R.S.C. 
accounting party is erroneous in amount or otherwise, he shall give (Rev.) 1965, 
to the accounting party notice of the allegation, stating the grounds 0. 43, r. 5. 

10 for alleging the error. 

7. In taking an account under a judgment or order, 
allowances shall be made. 

all just Account: 
allowances. 
cf. R.S.C. 
(Rev.) 1965, 
0.43,r.6. 

8. Where it appears to the Court that there is delay in the prosecu- Delay. 
tion of any account, inquiry or other matter under a judgment or cf. R.S.C. 

l S order, the Court may make such orders as it thinks fit for staying or (Rev.) 1965, 
expediting tbe proceedings or for the conduct of the proceedings. ?i ):3, r. 7 

PART 49. 

ACCOUNTS, INQUIRIES, ETc.: EQUITY DIVISION. 

DIVISION 1.-General. 

20 1. ( 1) This Part applies only to proceedings in the Equity Division. Application. 

(2) This Part applies to accounts, inquiries and other matters cf. R.S.C. 
under an order as it applies to accounts, inquiries and other·matters 0<R~) 1965, 
under a judgment. · • r. 1. 

(3) In the application of this Part to accounts, inquiries and cf. R.S.C. 
25 other matters under an order- (Rev.) 1965, 

0 . 44, r. 1. 
(a) references in this Pan to a judgment extend to an order; 

and 

(b) references in this Part to the making of a direction for entry 
Qf ·judgment extend to the making of an order . 
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2. Where a judgment contains directions as to any account, inquiry Motion to 
or other matter under the judgment, any party may, after entry of proceed. 
th~ judgment, move the Court to proceed under the judgment. cf. R.S.C. 

(Rev.) 1965, 
0. 44, r. 2. 

S 3. (1) This rule applies to a judgment in proceedings for-

(a) the administration of the estate of a deceased person; 

(b) the execution of a trust; or 

(c) the sale of property. 

Notice of 
judgment. 

cf. R.S.C. 
(Rev.) 1965, 
0.44, r. 3 
(1) . 

(2) Where the Court makes a direction for entry of 
1 0 judgment-

a cf. R.S.C. 
(Rev.) 1965, 
0.44, r. 3 

(a) affecting the rights or interests of a person who is not 
party; or 

a 

(b) for the taking of an account or the making of an inquiry­

the Court may, by the judgment or by subsequent order-

IS (c) give directions for service of notice of the judgment on any 
person interested : or 

(d) if it appears to be impracticable to serve notice of the 
judgment on any person interested, dispense with service on 
him. 

( 1) (2). 

20 (3) Without limiting subrule (2) (c), the Court may direct cL R.S.C. 
that notice be senied personally or in some other manner. (Rev.) 1965, 

0.44,r. 3 

(4) Where, under this rule, notice of a judgment is served on ~~)R.S c 
a person; or the Court dispenses with service of notice of a judgment !Rev,f 1~6S, 
on a person- 0. 44, r. 3 

. (1) (4) 

2S (a) subject to paragraph (b), he shall be bound by the judg-
ment to the same extent as if be were a party at the time 
when the direction for entry of judgment was made, except 
where the judgment has been obtained by fraud or non­
disclosure of material facts ; 

30 (b) the Court may, on application .by him on notice of motion 
filed within the time limited by subrule (5), discharge or 
vary the judgment or order ; 

(c) he may attend the accounts, inquiries or other matters 
under the judgment. 

FOURlH 
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(5) Notice of a motion under subrule 4 (b) must be filed- cf. R.S.C. 
(Rev.) 196.5, 

(a) if notice of the judgment has been served on the applicant, 0 . 44, r. 3 
within 28 days after the date of service; and ( 5 ) · 

S (b) if .the Court has dispensed with service of notice of the 
judgment on him, within 28 days after the date of the 
order dispensing with service. 

4. The Court shall, on the bearing of a mot-ion to proceed under Directions. 
a judgment, give directions as to the conduct of the proceedings, cf. R.S.C. 

10 including directions as to the material which may be used as evidence. {Rev.) 196.5, 
0.44,r.4 

15 

(1 ). 

5. The Court may, on the hearing of a motion to proceed under a Representa· 
judgment or subsequently- tion .. of 

parties. 

(a) 

(b) 

require parties whose interests are similar 
sented by the same solicitor and nominate 
represent them ; or 

to be repre· cf. R.S.C. 
a solicitor to (Rev.) 196.5, 

0 . 44, rr . .5, 
6. 

require that parties represented by the same solicitor be 
separately represented. 

6. The Court may order, on terms, that the costs to be incurred Costs of 
by any party of and incidental to his attendance on the account, attendance. 

20 inquiry or other matter under the judgment shall be paid out of the cf. R.S.C. 
estate or property to which the proceedings relate. (Rev.) 1965, 

0. 44, r. 7. 

7. Where the judgment directs the settlement of an instrument, the Settlement 
Court may give directions for the preparation and service of a draft of instru· 
instrument and of objections to the draft. ment. 

cf. R.S.C. 
(Rev.) 196.5, 
0. 44, r. 8. 

25 8. ( l) This rule applies to the taking of an account of the debts Interest 
of a deceased person pursuant to a direction in a judgment. on debts. 

cf. R.S.C. 
(Rev.) 196$, 
0 . 44, r. 18 
(1). 

(2) Where any of the debts carries interest at any rate, interest cf. R.S.C. 
ahall be allowed on that debt at that rate. (Rev.) 1965, 

· 0.44, r. 18 
FOURTH (1) (a) . 
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(3) In the case of a debt to which subrule (2) does not apply, cf. R.S.C. 
interest shall be allowed on the debt at the rate of 5 per cent yearly (Rc:v.) 1965, 
from the date when the judgment takes effect. ~-)~i,}'. 18 

S (4) Subrulcs (2) and (3) do not apply where the estate is cf. R.S.C. 
insolvent or where the Cowt otherwise orders. (Rev.) 1965, 

0 . 44, r. 18 
(1) . 

(5) Where a creditor establishes his debt and the debt does not cf. R.S.C. 
carry interest, interest shall be allowed on the debt at the rate of 5 bR~~) 1~~5, 
per cent yearly from the date when the judgment .takes effect, out (i). ' r . 

1 0 of any assets which may remain after satisfying-

( a) the costs of the proceedings ; 

(b) the debts which have been established: and 

(c) the interest on such of those debts as by law carry-interest. 

9. (1} Where an account of legacies is directed by any judgment, Inter4?st on 
15 interest shall be allowed on each legacy at the rate of 5 per cent legactes. 

yearly from a date one year after the date of the testator's death. cf. R.S.C. 
(Rev. ) 1965, 
0 . 44, r. 19. 

(2) Subrule ( 1) has effect subject to any directions in the will cf. R.S.C. 
and uoless the Court otherwise orders. (Rev.) 1965, 

0. 44,r. 19. 

DIVISION 2.-Administration Accounts and Inquiries, etc. 

20 10. ( 1) This Division applies where, in proceedings for the Application . 
administration of the estate of a deceased person, the Court by cf. R.S.C. 
judgment directs- (Rev.) 1965, 

0. 44, r. 9 
(a) the taking ·of any account of debts or other liabilities of (a). 

the estate of the deceased ; . or 

25 (b) the making of any inquiry for .persons entitled to any 
interest in the estate on intestacy or otherwise. 

(2) This Division applies where, in proceedings for the execu- d.:R.S.C. 
tion of a trust, the Court by judgment directs- (Rev.) 1965, 

0 . 44, r. 9 
(a) the taking of any account of debts or other liabilities of the -(b). 

30 · trust; or 

(b) .the making of any inquiry for persons entitled to any 
interest in the trust property. 

FOVRTii 
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(3) Subject to subrules (1) and (2), this Division applies. d . R.S.C. 
with the necessary modifications, where, in any proceedings, the Court (Rev.) 1965, 
by judgment directs- 0. 44, r. 9. 

5 (a) the taking of any account of debts or other liabilities of the 
trust; or 

(b) the making of any inquiry. 

11. (l) On the hearing of the motion to proceed or subsequently Advertise­
the Court may direct the issue of advertisements for creditors and mcnts. 

1 0 other claimants. cf. R.S.C. 
(Rev.) 1965, 
0. 44, r. 10 
(1 ). 

(2} The Court shall, for the purpcses of determining what cr. R.S.C. 
directi~m, if any. ~o ma~e under subrul~ (1), have regard. to· any b~4~·> r ~~gs. 
advertisement prevtously tssued. (1 ). ' 

(3) Where the Court directs the issue of advertisements for cf. R.S.C. 
15 creditors or other claimants, the Court shall specify the time within f>Rev.) 19gs. 

which, and the person on whom, a claimant must serve particulars ('J )44· r. 1 

of his claim. · 

. ( 4) An advertisement for creditors or other claimants shall cf. R.S.C. 
state the time and name of the person specified under subrule (3) and &Rev.) 19gs. 

20 an address for service of that person and shall contain such other (j~' r. 1 

matters as the Court may direct. · 

(5) Ao . advertisement for creditors Q~ otbe.r claimants shall cf. R.S.C. 
be prepared by the party prosecuting the JUdgment and shall be (Rev.) 1965, 
signed by the registrar. 0. 44, r. 10 

(2). 

25 12. ( 1) Subject to such provisions as may appear in the advertise- Particulars 
ment, particulars of a claim served ·in response to an advertisement of claim. 
shall specify the nature and extent of the claim, and fuJI _particulars cf. R.S.C. 
of .it, and shall state the name and an address for service of the b~~·.)r:~~6· 
cla11naot. (3), 11. 

30 (2) A claimant who does not serve particulars of claim, in cf. R.S.C. 

35 

accordance with the advertisement and in accordance with subrule (Rev.) 1965, 
( 1), on the person and within -the time stated in the advertisement 0. 44• rr. 11. 
shall not be entitled to prove his claim except with the leave of the 
Court. 

(3) The Court may give leave under subrule (2) on terms. 

FOURTH 
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13. ( 1) Where a claimant serves particulars of his claim in Notice of 
response to an advertisement under a judgment, the person on whom judgment. 
it is served shall, within 7 days after 6ervice of the particuliU's cf. R.S.C. 

5 of claim, serve notice of the judgment on the claimant. (Rev.) 1965, 
0.44,r.l.S 
(1). 

(2) Upon service of notice of a judgment under subrule (1), cf. R.S.C. 
subrules (4) and (5) of rule 3 shall apply as if the notice had been 

0
<Rev.) 196.5, 

served under rule 3 · 44• r. 1.5 . (2)-(4). 

14. The Court may- . Examination 
of claims. 

10 . (a) appoint a person to examine and list claims for the purposes cf. R.S.C. 
of an account or inquiry under a judgment; and (Rev.) 196.5, 

0.44, r.12 
(b) fix a date for adjudication on the claims. (1) (2). 

15. ( 1) In the case of an account of debts or other liabilities, the r\ccount: 
person appointed under rule 14 shall- ~,st.of 

wauns. 

1 S (a) ~amine the claim of each claimant and consider whether (~e~Jf96s, 
tl ought to be allowed; and o. 44, r. 12 

(b) at least 7 days before the date for adjudication on the (1). 
claims, file lists of-

(i) claims served in response to any advertisement; 

20 (ii) other claims received by aoy of the personal represen-

2S 

tatives or trustees concerned; and 

(iii) debts and liabilities for which claims have not been 
received but which arc or may still be due and which 
have come to the knowledge of any of the personal 
representatives or trustees concerned. 

(2) A list filed under subrule (1 ) shall specify, in relation to cf. R.S.C. 
each alleged debt or liability included in the list, whether, in the gt~> ~~~5• 
belief of the party making the list, the debt or liability ought to be (l). ' r. 
allowed, and the reasons for the belief. 

FOUR Til 
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16. (1) In the case of an inquiry for persons entitled to any rnquiry: 
interest in the estate of a deceased person on intestacy or otherwise, list of 
or entitled to any interest in trust property, the person appointed claims. 

S under rule 14 shall- cf. R.S.C. 
(Rev.) 1965, 

10 

(a) examine the claim of each claimant and consider whether it 0. 44, r. 12 
is valid; and (2). 

(b) at least 7 days before the date for adjudication on the 
claims, me lists of-

(i) claims served in response to any advertisement; and 

(ll) other claims received by, or which have come to the 
knowledge of, any of the personal representatives or 
trustees concerned. · 

(2) A Jist filed under subrule ( 1) shall specify, in relation to cf. R.S.C. 
15 each claim included in the list, whether, in the belief of the party (Rev.) 1965, 

making tbe list, the claim is valid, and the reasons for the belief. g·)~4, r. 12 

17. The Court may direct a person appointed under rule 14, and Vc:rifica· 
any of the personal representatives or trustees concerned, to verify by tion t'f Jist. 
affidavit a list filed under rule 15 or rule 16. c£. RS.C. 

(Rev.) 1965, 
0 . 44,r.12. 

20 18. (1) The Court may, oo the adjudication on the claims- Adjudica-
tion. 

(a) allow any claim, with or without proof ; ct. R.S.C. 

(b) d . h 1 · b · · d · . h (Rev.) 1965 1rect t ~t any c a1m c mvest1gate m sue manner as the o. 44, r. 13 ' 
Court thlllks fit; (1) (6). 

(c) require any claimant to attend and prove his claim or to 
25 furnish further particulars or evidence of his claim or to 

produce any security relating to his claim ; 

(d) disallow any claim. 

(2) A claimant need not make an affidavit or attend in support cf. R.S.C. 
of his claim, unless the Court so directs under subrule (1) {c). 

0
<Re

44
v.) 1965, 

. , r. 13 
(5). 

30 (3) A party shall, if the Court so directs, tile a list of the ef. R.S.C. 
claims allowed. (Rev.) 196.5, 

0. 44, r. 16 
(2). 

(4) In this rule, "claim" includes part of a claim. d.R.S.C. 
(Rev.) 1965 
0 . 44, r.l3 

FOURni (7). 
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19. ( 1) This rule applies where the Cqurt requires a claimant to Notice to 
attend and prove his claim pursuant to rule 18 (1 ) (c). prove 

claim. 

(2) The Court shall appoint a party to give notice in accord- i:f. R.S.C. 
5 ance with subrule (3) and shall determine the times and documents bRev.) 196S, 

to be specified in the notice. 6.:.4, r. 13 

(3) The party appointed under subrule (2) shall serve on the cf. R.S.C. 
claimant a notice requiring him- (Rev.) 1965, 

0. 44, r.13 
(a) to file and serve on the party serving the notice an affidavit (2) (4). 

1 0 in support of his claim within such time, not less than 7 days 
after the date of service of the notice, as may be specified 
in the notice ; 

(b) to attend before the Court for adjudication on the claim 
at such time as may be specified in the notice ; and 

I S (c) to produce to the Court at such time as may be specified in 

20 

the notice such documents as may be specified or described. 

(4) Where a claimant does not comply with a notice served cf. R.S.C. 
on him under subrule (3), the Court may disallow his claim. (Rev.) 1965, 

0 . 44, r. 13 
(3). 

(5) In this rule, "claim" includes part of a claim. 

PART SO. 

FUNDS IN COURT. 

cf. R.S.C. 
(Rev.) 1965, 
0.44, r. 13 
(7). 

l. (1) Subject to rule. 5, where money is paid into Court, the Deposit. 
registrar shaH, within one day after the date of payment into Court, cf. Consoli­
dcposit the money to the credit of the Treasurer in such bank as the date~ 

25 Govercor may appoint. ERqu1
1ty f 

u eso 
1901. 
r. 286. 

(2) Money deposited under subrule ( l) shall be deposited at cf. C.E.R., 
such rate of interest (if any) as may be arranged between the Chief r. 286. 
Justice and the Treasurer. ~: 

(3) Separate arrangements may be made under subrule (2) for 
, 30 money paid into the Court in any Division or for money paid into 

Court in specified classes of circul1l!itances. 

FOURTH 
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( 4) Where money is deposited in the appointed bank under 
this rule, the Treasurer or an officer of the Treasury or of the 
appointed bank, authorised by the Treasurer, shall give to the officer 

S making the deposit duplicate receipts Cor the money deposited. 

(5) The officer making the deposit shall give one of the dupli­
cate receipts to the registrar and may keep the other. 

Part SO. 

2. Money deposited in a bank under rule 1 or interest on money Authority 
so deposited shall not be withdrawn or paid frum the Treasury or for with-

10 from the bank on account of the Treasury except by the authority drawal. 
of the rules or of a judgment or order. cf. C.E.R., 

r. 288; 
R.S.C. 
(Rev.) 1965, 
0. 22, r. 8 
(1) . 

3. (1) Money deposited in a bank under rule 1 or interest on With­
money so deposited shall not be withdrawn or paid from the Treasury drawal. 
or from the bank on account of the Treasury except by authority of cf. C.E.R., 

15 a direction in accordance with subrule (2). rr. 289, 
290. 

(2) A direction under subru.Je ( 1 )­

(a) may be in the form of a cheque; 

(b) shall be for payment to a specified person ; 

(c) shall bear the title (or a shortened title) and serial number 
20 of the proceedings in which the order is made ; and 

(d) shall be signed by the registrar and by such officer as the 
Chief Justic~ may appoint for that purpose. 

cf. C.E.R., 
rr. 289, 
290. 

(3) Notwithstanding subrules (l) and (2) a bank or the cf. C.E.R., 
Treasurer shall not be bound to inquire whether the requirements of r. 28~ 

25 rule 2 or of paragraphs (c) and (d) of subrule (2) have been prodvJ.So2;90 . fi d an r. satiS e . proviso. 

4. Where money is deposited in a bank under rule 1 in any Account. 
proceedings, the registrar shall keep an account in the proceedings cf. C.E.R..,. 

• of the deposit and of all withdrawals (including withdrawals of r. 291. 
30 interest) from the bank or from the Treasury in the proceedings. 

FOURTH 
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5. The Court may direct that funds paid into Court be invested- Invest~ 
ment. 

(a) in any pub He funds or government stock or government cf. Act No. 
securities of the Commonwealth or of any State of the 14, 1925, 

5 Commonwealth or of the Territory of Papua and New s. 14 (2); 
Guinea ; C.E.R., 

(b) in any debentures, stock or securities guaranteed by the 
Government ; 

(c) in any debentures, stock or securities of any council con-
10 stituted under the Local Government Act, 1919; 

(d) in any public funds or parliamentary stocks or government 
securities of the United Kingdom of Great Britain; 

(e) in mortgage of land in the State; or 

(f) by deposit at interest in a banking corporation carrying 
15 on business in the State. 

r. 286. 

6. ( 1) \Vhere money is paid into Court as security for costs or as Interest. 
security on an appeal, or is paid into Court pursuant to Part 22, cf. C.E.R., 
interest on the money shall not be paid to any party. r. 293 (a). 

(2) Where money is paid into Court pursuant to an order, to cf. C.E.R .• 
20 abide the decision in the proceedings, interest on the money shall r. 293 (a). 

not be paid to any party unless the Court otherwise orders. 

(3) Where the registrar collects interest on funds invested under cf. C.E.R., 
rule 5, he shall deduct and pay to the Treasurer 2.5 per cent of the r. 293 (b). 
amount collected. 

25 7. Subject to the rules, funds in Court shall not be paid out of Authority of 
Court except to the party entitled or, on his written authority or by recipient. 
order of the Court, to his solicitor. cf. R.S.C. 

(Rev.) 1965, 
0. 22, r. 10 
(2). 

8. (I) Any direction, cheque or other document for the payment Discharge of 
of money out of Court shall; when signed by the payee, be a dis~ registrar. 

30 charge to the registrar for the money. cf. C.E.R., 
r. 295. 

(2) Nothing in subrule (I)- cf.C.E.R., 
r. 295 

shall prevent the registrar from requiring a receipt for any proviso. 
payment by him ; or 

(a) 

(b) affects the Stamp Duties Act, 1920. 

FOURTH 
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9. ( 1) Where, by any judgment or order, the Court directs the Death of 
payment to any person of any funds in Court, and it appears to the payee. 
registrar that that person has died after the date on which the cf. C.E.R., 

S judgment or order took effect and that probate of his will or letters rs. 296; 
f d . . . f h' h be d upreme o a mmtstratiOn o ts estate ave. en grante to an executor or Court Funds 

administrator, then, unless the judgment or order otherwise directs, Rules, 1927, 
the registrar may pay the funds in Court to the executor or r. 62. 
administrator. 

I 0 (2) Where the person to whom the funds in Court are payable cf. C.E .R ., 
is entitled under a direction for payment to creditors, shareholders or r. 296; 
debenture holders as such, the registrar may pay as mentioned in S.~t·R., 
subrule ( 1) notwithstanding that it appears to him that that person r. · 
died on or before the date on which the judgment or order took 

15 effect. 

(3) Subject to subrule (4) this rule does not authorise payment cf. C.E.R., 
where the person to whom payment is directed appears to the registrat S ~9~;R 
to have been entitled as trustee, executor, administrator or otherwise r · 62. · ·· 
not in his own right and for his own use. · 

20 (4) The registrar may, under this rule, pay funds in Court to cf. S.C.F.R., 
an executor of the will of the person to whom payment is directed r. 62. 
if it appears to the registrar that that person was entitled as sole or 
sole surviving executor. 

10. Where, by any judgment or order, the Court directs 1he Payment to 
2S payment of money in Court to any persons described in the order, partners. 

or in a certificate of a master, as partners, or as trading or carrying cf. C.E.R., 
on business in the name of a company or firm, the registrar may, S 29J;R 
unless the judgment or order otherwise directs, pay the money to r ·~3 ( 1 j' 
any one or more of those persons or to the survivor of them. · • 

30 11 . Where, by any judgment or order, the Court directs · the Payment to 
payment of funds in Court to persons described in the judgment or exec!lt?rs or 
order, or in a certificate of a master, as executors or administrators, ~~:_tmstra­
the registrar may, unless the judgment or order otherwise directs- cl: C.E.R., 

35 
(a) if it appears to him that any of them died after the date S E9~;R 

on which the judgment or order took effect, pay the funds r: 64. · ·• 
iu Court to the survivor of them ; 

(b) if it appears to him that any of them died on or before 
the date on which the judgment or order took effect, but 
they are described in the judgment, order or certificate as 

FOURTH 
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executors of the will or administrators of the estate of a 
creditor, shareholder or debenture holder, pay the funds in 
Court to the survivor of them ; and 

Part St. 

S (c) if the funds in Court are money not exceeding $200, pay the 
money to any of them. 

12. ( 1) Where any person is entitled to payment of any money Payment by 
in Court, he may give to the registrar a request to send to him by post. 
post at a specified address a cheque for the money in a specified form. ~.f·3~0~·R., 

10 (2) Where the registrar sends a cheque in accordanc~ with a cf. C.E.R., 
request under subrule ( 1), payment of the cheque shall be a discharge r. 300· 

IS 

20 

to the registrar. 

PART 51. 

CoURT OF APPEAL. 

DMSION 1.-Preliminary. 

1. (1) In this Part, unless the context or subject matter otherwise Intcrpreta-
indicates or requires- tion. 

"court below" means, in relation to an appeal or application for 
)eave to appeal from a decision in any proceedings, the 
court in which, or the judge, justice or other person before 
whom, the proceedings were taken; 

"decision" includes a judgment, order, verdict, opinion, decision, 
direction or determination ; 

''exhibit" includes a document or thing marked for identification, 
25 notwithstanding that it is not admitted in evidence; 

FOURTH 
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umaterial date'', in relation to an appeal or an application for 
leave to appeal, means-

(a) in the case of a judgment in proceedings in the Court 
entered or to be entered pursuant to a direction or 
leave for entry, the date of the direction or leave; 

(b) in the case of any other judgment in proceedings in 
the Court, the date of entry ; 

(c) in the case of an order in proceedings in the Court, 
the date on which the order is made: 

(d) in the case of a verdict in proceedings in the Court, 
the date on which the verdict is given ; and 

(e) in the case of any other decision, whether in pro· 
ceedings in the Court or not, the date on which the 
decision is pronounced or given; 

"verdict" includes a finding or assessment. 
(2) In this Part, unless the context or subject matter otherwise 

indicates or requires, "appeal" includes-

(a) an appeal from a decision in proceedings in the Court; 

(b) an appeal under Part VI of the District Courts Act, 1912 
(which relates to appeals by notice of appeal from rulings 
and other acts of District Court judges) ; 

(c) an appeal to the Court of Appeal under any of the following 
provisions of the Legal Practitioners Act, 1898, namely-

25 (i) section 40o (which relates to the employment of a 

30 

35 

40 

(d) 

person struck off the roll or suspended) ; 
(ii) section 40J (which relates to the employment of a 

person convicted of an indictable offence) ; 
(iii) section 40K (which relates to the employment by a 

solicitor of a person whose conduct as a clerk has 
led to proceedings against a solicitor) ; 

(iv) section 72 (which relates to practising certificates) ; 
and 

(v) section 78 (which relates to orders of the Statutory 
Committee under that Act); 

an appeal to the Court of Appeal under section 46 of the 
Local Government Act, 1919 (which relates to ouster of 
office) ; 

(e) an application under section 19 of the Medical Practitioners 
Act, 1938 (which relates to the registration of medical 
practitioners) ; 

FOURTII 
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(f) an appeal under section 26 (3) of the Medical Practitioners 
Act, 1938 (which relates to the removal of names from 
the register under that Act) or under section 29 ( 4) of that 
Act (which relates to orders of the disciplinary tribunal 

·under that Act) ; 
(&) an appeal under section 167 of the Mining Act, 1906 (which 

relates to mining appeal courts) ; 

(h) an appeal to the Court of Appeal under section 14 (8) of 
the Motor Vehicles (Third Party Insurance) Act, 1942 
(which relates to approval as an authorised insurer under 
that Act); 

(i) an appeal under section 24 of the Supreme Court (Sum­
mary Jurisdiction) Act, 1967; and 

(j) an appeal under section 37 ( 4) (a) of the Workers' Com­
pensation Act, -1926 (which relates to awards and other 
acts _of the Workers' Compensation Commission). 

(3) Notwithstanding subrule (2), in this Part "appeal" does 
not include-

Part 51. 

20 (a) proceedings to which Part 31 (which relates to the separate 
decision of questions) or Part 32 (which relates to stated 
cases) applies, except an appeal to the Court of Appeal 
from the decision of the Court in a Division in proceedings 
to which Part 31 or Part 32 applies ; 

25 (b) an application for the variation or discharge of an order 
of a Judge of Appeal or of the registrar. 

2. (1) The provisions of Parts other than this Part apply, so far Rules 
as applicable, to proceedings in the Court of AppeaL generally. 

(2) For the purposes of subrule (I)-

30 (a) a person who commences proceedings in the Court of 

35 

Appeal, as appellant or otherwise, shall be a plaintiff ; and 

(b) a person against whom proceedings are commenced in the 
Court of Appeal, as respondent to an appeal or otherwise, 
shall be a defendant. 

DIVISION 2.-Appeals. 

3. (1) An application for leave to appeal to the Court of Appeal Leave to 
in proceedings in the Court shall be made by motion in the pro- appeal. 
ceedings. cf. Court 

of Appeal 
Rules, r. 1 

FOURTH (1}. 
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(2) In a case to which subrule (I) does not apply, proceedings cf. C.A.R., 
for leave to appeal to the Court of Appeal shall be commenced by r. I (I). 
summons. 

5 (3) The applicant shall file notice of the motion or file the cf. c.A.R., 
summons within 14 days after the material date or within such r. 1 (1 ). 
extended time as the court below or the Court of Appeal may fix. 

(4) The court below may extend time under subrule (3) only 
within 14 days after the material date or on a notic~ of motion or 

I 0 other application filed within 14 days after the material date. 

(5) The Court of Appeal may extend time under subrule (3) 
at any time. 

(6) The applicant need not serve the notice or summons unless 
the Court of Appeal so orders. 

15 (7) The applicant shall file with or subscribe to the notice or cf. C.A.R .• 
summons a statement of- r. 1 (2). 

(a) the nature of the case; 

(b) the questions involved ; and 

(c) the reasons why leave should be given. 

20 (8) The applicant shall. not less than three days before the cf.C.A.R., 
date for hearing of the application. file such number of copies as the r. I (3}. 
registrar directs of the reasons for decision in the court below. 

(9) The Court of Appeal may give leave to appeal on terms. cf. CA.R., 
r. I (S). 

4. (I) Subject to subrule (2), an appeal must be instituted with- Time for 
2 5 in 28 days after the material date or within such extended time as the appeal. 

court below or the Court of Appeal may fix. cf. C.A.R., 
r. 5. 

(2) Where an appeal is instituted pursuant to leave to appeal cf. C.A.R., 
given by the Court of Appeal, the appeal must be instituted within r. I (4). 
14 days after the leave is given or within such extended time as the 

30 Court of Appeal may fix. 

(3) The court below may extend time under subrule (I) only 
within 28 days after the material date or on a notice of motion or 
other application filed within 28 days after the material date. 

( 4) The Court of Appeal may extend time under subrule (I) 
35 or under subrule (2) at any time. 

5. (!) An appeal to the Court of Appeal in proceedings in the Institution 
Court shall be instituted by filing in the registry of the Court of of appeal. 
Appeal notice of appeal in the proceedings. cf. C.A.R., rr. 3 (I), 

FOURTH 4 (!). 
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(2) Subrule ( 1) does not apply to an appeal in proceedings 
under the Supreme Court (Summary Jurisdiction) Act, 1967. 

Part Sl. 

( 3) Subject to subrule ( 1) , proceedings for an appeal to the cf. C.A.R., 
S Court of Appeal shall be commenced and the appeal sbaU be institu- rr. H 1 ), 

ted by filing in the registry of the Court of Appeal a summons and 4 < • 
a notice of appeal. 

6. (1) Each party to the proceedings in the court below who is Parties 
. ati~ted by the relief sought by a notice of appeal or is interested in cf C A R. 

10 maintaining the decision under appeal shaH be joined as a party r. 4 (3 )·. ' 
appellant or respondent to the appeal. 

(2) The Court of Appeal may order the addition or removal of 
any person as a party appellant or respondent to an appeal. 

(3) A person shaU not be made an appellant without his 
15 consent. 

7. (1) The Court of Appeal may direct that any notice of motion Service. 
for appeal or cross appeal or the summons in any proceedings institu- cf. c.A.R., 
ting an appeal be served on any person, whether or not a party torr. 4 (4), 
the proceedings in which the d~ision under appeal was given. 8 Cl). 

20 (2) Where the Court of Appeal makes an order granting leave 
to appeal or an extension of time for apJX:aling or for applying for 
leave to appeal, the Court of Appeal may, at the same time or after· 
wards, give directions for service other than personal service of any 
summons by which, pursuant to the order, proceedings are· com-

25 menced for an appeal or for leave to appeal, and of any other docu­
ment in the proceedings so commenced. 

30 

8. A notice of appeal shall state- Notice of 
(a) whether the appeal is from the whole or part only, and appeal: 

what part, of the decision in the court below ; cfontentsR. 
. c .C.A .. , 

(b) briefly, but specifically, the grounds relied upon in support r. 3 (2). 
of the appeal ; and 

(c) what judgment, order, verdict or detennination the appel­
lant seeks in place of the decision in the court below. 

9. ( 1) In the case of an appeal from a decision in proceedings in Notite of 
35 a Division, the appellant shall file a copy of the notice of appeal in appeal: 

the registry of the Division. fil
1
odmg or 

· · gment 
with court 
below. 
cf.C.A.R., 

FOURTII r. 4 (~) . 
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(2) In the case of an appeal from a decision other than a cf. C.A.R., 
decision in proceedings in a Division, the appellant shall- r. 4 (2). 

(a) file a copy of the notice of appeal in the registry or office 
S of the court below : or 

(b) if compliance with paragraph (a) is not in accordance with 
the practice or organisation of the court below, lodge a 
C9PY of the notice of appeal with an officer of the court 
below concerned with its records or process. 

1 0 10. ( 1) An application for leave to appeal to the Court of Appeal Stay. 
or an appeal to the Court of Appeal shall not- d. C.A.R., 

(a) operate as a stay of execution or of proceedings under the r. 11 ( 1) · 
decision of the court below ; 

(b) invalidate any intermediate act or proceeding, 

15 except so far as the Court of Appeal may direct or, subject to any 
direction of the Court of Appeal, as the court below may direct. 

(2) Subrule (1) has effect subject to section 25 of the Supreme 
Court (Summary Jurisdiction) Act, 1967~ 

11. ( 1) The Court of Appeal may, in special circumstances, order security 
20 that such security as the Court of Appeal thinks fit be given for the for costs. 

costs of an appeal to the Court of Appeal. cf. C.A.R., 
r. 9 (S); 
R.S.C. 
(Rev.) 
1965, 0. S9, 
r.lO(S). 

(2) Subject to subrule (l), no security for the costs of an cf. C.A.R., 
appeal to the Court of Appeal shall be required. r. ~ (5). 

( 3) Subrulcs ( 1) and ( 2) do not affect the powers of the 
25 Court under Part 53 Division 1 (which relates to security for costs). 

12. ( 1) A notice of appeal may, before the date of the appointment Amend· 
• made under rule 20, be amended without leave by filing a supple- mel}t of 

mentary notice. nouce of 
appeal. 
cf.C.A.R, 

FOUR'IH r. 7 (1) 
(b). 
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(2) A party who files a supplementary notice under subrule ( 1) cf. C.A.R., 
must serve it on the other parties and must file or lodge a copy of the \,7 ( 1) 
supplementary notice in accordance with rule 9 as if it were a notice ( ) ( ) · 

S of appeal. 

13. ( 1) Where a respondent to an appeal from any decision wishes Cross­
to appeal from the whole or any part of the decision, he shall file a appeal. 
notice of cross-appeal. cf. C.A.R., 

r. 6 (1). 

(2) A notice of cross-appeal by a respondent must be filed cf. C.A.R., 
10 within 21 days after service of the notice of appeal on him. r. 6 (1). 

(3) Subject to subrules (1), (2) and (4), the provisions of cf.C.A.R., 
these rules relating to a notice of appeal apply to a notice of cross-(~)~ t?o. 
appeaL 8 (2). 

( 4) Rule 4 does not apply to a cross-appeal. 

1 S 14. Where a respondent to an appeal wishes to contend that any Notice of 
matter of fact or law bas been wrongly decided against him, but contention. 
does not seek a discharge or variation of any part of the decision cf. CA.R., 
of the court below, he need not file a notice of cross-appeal, but he r. 6 <3) · 
must, not less than three days before the hearing of the appeal, give 

20 notice of that contention to each other party to the appeal. 

25 

15. (1) In an appeal from any decision, th~ Court of Appeal may Notice of 
exercise its powers under the Act and under these rules notwith- appeal, 
standing- etc.: n?t 

to hm1t 
(a) 

(b) 

(c) 

that there is no appeal from some part of the decision ; powers. 
cf. C.A.R., 

that any party to the proceedings in the court below has rr. 9 (4), 
not appealed · 20; R.S.C. 

' (Rev.) 1965, 

that .any groun~ .for .allowing or ~ismis.sing ~he appeal or ~)S~i:;}: 10 
varymg the dec1ston 1s not stated m any notice of appeal, 
notice of cross-appeal or notice of contention ; or 

30 (d) that there has been no appeal from some other decision in 
the proceedings. 

(2) Where a person is not a party to the proceedings in which cf. C.A.R., 
the decision under appeal is given, but is served with a notice of r. 8 (3) 
appeal pursuant to a direction of the Court of Appeal, the Court of ~~~~~-~~s. 

0 . 59, r. 8 
FOURTH (3) (b). 
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Appeal may give such decision as might have been given in the 
court below if the person served had been a party to the proceedings 
in the court below. 

Part 51. 

5 (3) In any appeal the Court of Appeal may, on terms, make any cf. C.A.R., 
~rder to ensure the determination on the merits of the real question t~.~): 
tn controversy. (Rev.) 1965, 

0 . 59, r. 10 
(4). 

(4) The Court of Appeal may, in any appeal, make any order cf. C.A.R., 
which the Court of Appeal might make oo an appeal for a new R ~Odl); 

10 trial or for the setting aside of a verdict or judgment. (li~.) 196S, 
0. 59, r. 11 

lS 

( 1 ) . 

(5) This rule applies subject to the provisions of any Act. 

16. (1) The Court of Appeal shall not order a new trial- New 
trial. 

(a) on the ground of misdirection; cf. C.A.R., 
r. 10 (2); 

(b) on the ground of the improper admission or rejection of R.S.C. 
evidence; or (Rev.) 1965, 

0 . 59, r. 11 
(c) where there has been a trial before a jury, on the ground (2). 

that the verdict of the jury was not taken upon a question 
which the trial judge was not asked to leave to the jury, 

unless it appears to the Court of Appeal that some substantial wrong 
20 or miscarriage has been thereby occasioned. 

(2) The Court of Appeal may order a new trial on any question cf. C.A.R., 
without interfering with the decision on any other question. r. 10 (3); 

R.S.C. 
(Rev.) 1965, 
0 . 59, r. 11 
(3): Act 
No. 21, 
1899, 
s.l60 (b). 

(3) Where it appears to the Court of Appeal that some ground cf. C.A.R., 
for a new trial affects part only of the matter in controversy, or one r. 10 (3); 

25 o~ some only of the parties, the Court of Appeal may ~rder a new ~~~) 1965, 
tnal as to that part only, or as to that party or those part1es only. o. 59, r. 11 

(3); Act 
No. 21, 
1899, s. 
160 (b). 

FOUR Til 
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(4) Where the Court of Appeal makes an order under subrule cf. C.A.R., 
(2) or subrule (3), the Court of Appeal may direct the entry of such r. 10 (3); 
j~dgment or mnke su~h order as the nature of the case requires for the fR.~;) 1965. 

5 dtsposal of the remamder of the appeal. o. 59, r. 11 
(3). 

(5) Where the Court of Appeal orders a new trial, the Court cf. Act No. 
of Appeal may-. 21, 1899, 

s. 160. 
(a) impose conditions on any party for the purposes of the new 

trial; 

10 (b) direct admissions to be made by any party far the purpose 
of the new trial ; 

(c) order that the -testimony of any witness examined at the 
former trial may be ·read from notes of the testimony, 
instead of the witness being again examined ; and 

15 (d) for the purposes of subparagraphs (a) to (c)_, from time to 
time make such orders as the Court of Appeal thinks fit. 

(6) In relation to an appeal in proceedings in a District Court, 
this rule has effect notwithstanding anything in the District Courts 
Aot, 1~12. 

20 17 .. Where an appellant is required to do any act by or under these Time; 
rules, the Court of Appeal may- want of 

prosecu-
(a) fix a time peremptorily for the doing of the act; and tion. 

b h . h" . fi d cr. C.A.R., ( ) order that if he does not do t e act wit to the Ume so xe r. 22. 
his appeal shall stand dismissed for want of prosecution. 

25 18. Where any step has been taken for the enforcement of a judg- Reinstate­
ment or order and the Court of Appeal varies or sets aside the ment. 
judgment or order, the Court of Appeal may make such orders for cf. C.A.R., 
reinstatement as the Court of Appeal thinks fit. r. 11 (2). 

DMSION 3.-Appeal Papers. 

30 19. (1) Where an appeal from a decision in any proceedings lies, Retention 
by leave or without leave, to the Court of Appeal, the officer of the of h"b't 
court below who has custody of the exhibits in the proceedings shall, ex 1 1 s. 
unless the court bel~w otherwise orders, retain the exhibits for 28 ~~-~~·tt· 
days after the mate:ual date, 

FOURTH 
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(2) Upon filing or lodgment of a copy of a notice of appeal cf.
1
I·(i-f·• 

under rule 9, tile proper officer of the court below shall make out r. · 
and certify a list of the exhibits. 

S (3) Where an exhibit is not available for delivery to the cf. C.A.R., 
registry of t:he Court of Appeal, the officer certifying under sub rule r. 12 <3 ). 
(2) shall, in the certificate, state the circumstances and give such 
information as he can to enable the registrar to cause the exhibits to 
be available to the Court of Appeal. 

10 20. ( I ) The appellant shall, on filing his notice of appeal, get Appoint­
from the proper officer in the registry an appointment to settle the m~nt to 
appeal papers. settle. 

15 

20 

25 

cf.C.A.R., 
r. 13. 

(2) The appellant shall serve notice of the appointment on cf. C.A.R., 
each person on whom the notice of appeal is served. r. J3. 

(3) The nouce of appointment may be subscribed to the notice 
of appeal. 

21. ( 1) Upon the filing of a notice of appeal, the registrar- Collection 
of papers. 

(a) may obtain from _-the Court Reporting Branch the original of cf. C.A.R., 
the transcript (1f any) of the proceedings in the court r. 14 (1). 
below; and 

(b) shall obtain from the proper officer of the court below­

. (i) the exhibits ; 

(ii) ·.the Jist of exhibits and certificate under rule 19 : 

(iii) all the other documents before the court below, 
together with a list of them, certified by the proper 
officer of the court below ; and 

(iv) the reasons for judgment (if any) or the summing 
up (if any) in the court below certified by the 
proper officer of the court below. 

30 (2) The registrar shall retain the documents obtained under cf. C.A.R., 
subrule (1) until disposal of the appeal and shall thereupon return r. 14 (1) . 
them to the offices or persons from whom he obtained them. 

FOURTII 
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( 3) Where oral evidence was given in the court below but cf. C.A.R., 
was not transcribed in the Court Reporting Branch- ('3~: (2), 

(a) if notes of the evidence were taken by or for the judge, 
5 justice or other person presiding in the court below, the 

appellant shall, subject to any direction in the court below, 
obtain a copy of the notes and deliver the copy to the 
registry ; or 

(b) if notes of the ev.idcnce a·re not obtainable pursuant to para-
1 0 graph (a), the registrar shall obtain a report of the evidence 

from the associate or other proper officer of the court 
below. 

22. ( 1) At the appointment to settle the papers the registrar Settlement. 
shall- cf. C.A.R., 

r. 15. 
15 (a) determine what documents and matter shall be included in 

(b) 
20 

(c) 

(d) 

(e) 

25 

(f) 

(g) 

30 

(h) 

the papers and the order of inclusion and such other matters 
as he thinks fit concerning the preparation of copies of the 
papers; 

note any correction to the transcript or notes or report of 
evidence, unless objected to by any party; 

settle the groups and indexes in accordance with rule 24 ; 

determine the number of copies of the papers required ; 

where the appeal papers are to be prepared in the registry, 
obtain from the appellant an order. for that number of 
copies; 

obtain an estimate of the duration of the bearing of the . 
appeal; 

make a summary of the nature of the appeal, a note of the 
court, judge, justice or person from which the appeal is 
brought and a note of the points involved ; 

if practicable, fix a period within which the hearing· may be 
held and a date for the hearing. . I 

(2) If, at the appointment to settle the papers, any party objects cf. C.A.R., 
to a proposed correction of the transcript, the registrar shall refer r. 15 (b), 

35 the question to the associate or other proper officer of the court 
below for the directions of the judge, justice or other person presiding 
in the court below. 

23. ( 1) The registrar may direct a party to prepare the required ~repara-
number of copies of the papers. t1on of 

copies. 

FOURTH cf. C.A.R., 
r. 16. 
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(2) Subject to subrule (1 ), the registrar shall prepare, inc{. C.A.R., 
accordance with rule 24, the required number of copies of the r. 16• 
papers. 

S (3) When the registrar. has prepared the copies under subrule cf. C.A.R., 
(2), he shall give notice to the appellant accordingly. r. 16. 

24. ( 1) This rule has effect subject to any determination by 
registrar under rule 22. 

the Manner of 
preparation. 

(2) T-he copies of papers for the purposes of an appeal 
· 1 0 the grouping and order of the copies shall be as follows-

cf. C.A.R., 
and r. 17. 

cf.C.A.R., 
r.17. 

15 

20 

(a) Group A-

(i) the pleadings, affidavits and other documents before 
the court below (except the documents in Group B 
or Group C); 

(ii) a list of the documents mentioned in subparagraph 
(i) ; 

(iii) the notice of appeal ; 

(iv) the decision under appeal; 

(v) the reasons for the judgment or order (if any) or the 
summing up (if any) in the court below; 

(b) Group B--the transcript or notes or record of evidence, 
with an index ; and 

(c) Group C-tbe list of exhibits and the exhibits in the order 
settled by the registrar. 

25 (3) Each group of documents mentioned in subrule (2) shall cf. C.A.R .• 

30 

be bound separately from the other groups. r. 17. 

25. When the copies of papers have been prepared, the appellant Filing, 
shall- lodgment 

(a) 

(b) 

file one copy ; 

lodge with the registrar such number of 
registrar may direct ; and 

and service. 
cf.C.A.R., 

• the r. lB. copies as 

(c) serve three copies on each other party to the appeal. 

FOURTH 
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DMSION 4.-Written submissions. 

26. ( 1) Subject to subrule (2), a party to an appeal may serve Notice. 
on the other parties a notice that he proposes to prepare and file cf. c.A.R., 

5 written submissions. r. 19 (1). 

(2) Where a date for the hearing of the appeal has been cf. C.A.R., 
fixed, a party shall not, unless the Court of Appeal otherwise orders, r. 19 (1 ). 

give a notice under subrule ( 1) later than 14 days before that date. 

(3) Where a notice under subru!e (1) is served on any party, cf. C.A.R., 
10 he may, by notice filed within 2 days after service on him of the r. 19 (8). 

notice under subrule ( 1), object to the use of written submissions. 

(4) A party filing a notice of objec~!on under subru\e (3) shall, cf. C.A.R., 
on the day of filing, serve ·the notice on each other party. . r. 19 (8). 

( 5) Upon the filing of a notice of objection under sub rule (3), cf. C.A.R., 
15 the Court of Appeal may, without hearing the parties, determine r. 19 (2), 

whether written submissions shall be prepared and filed. (9). 

( 6) The registrar shall notify the parties of a determination d . C.A.R., 
under subrule (5). r. 19(9). 

27. ( 1) The Court of Appeal may, of its own motion, direct the Direction. 
20 preparation of written submissions. 

(2) The registrar shalt serve notice on the parties of a direction 
under subrule ( 1). 

28. (1) Subject' to· any determination under rule 26 (5), upon Preparation. 
service of a notice under rule 26 ( 1.), each party shall prepare written cf. C.A.R., 

25 submissions. r. 19 (2). 

(2) Upon service of notice of a direction under rule 27, each 
party shall prepare written submissions. 

( 3) Written submissions-

( a) shall be divided into paragraphs numbered consecutively; 

· 30 (b) shall state concisely-

(i) the circumstances out of which the appeal arises; 

FOUR Til 
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(ii) the contentions to be urged by the party concerned; 
and 

(iii) the reasons relied upon; 

5 (c) shall, so far as practicable, refer to matter in the copies 
of appeal papers by page number, and shall not extract that 
matter. 

Part St. 

29. (1) Each party required to prepare written submissions shall, Filing and 
not more than 10 days after service on him of a notice under rule lodgment. 

10 26 (1) or under rule 27 (2)- cf.C.A.R., 
r. 19 (4). 

(a) file his written submissions; and 

(b) lodge with the registrar such number of copies of the 
written submissions as the ,registrar may direct. 

(2) A party filing written submissions under subrule ( 1 ) . shall, cf. C.A.R., 
IS on the day of filing, serve notice of the filing on each other party. r.19 (5). 

30. When all parties have filed their written submissions, 
party shall serve three copies of his written submissions on 
other party. 

DIVISION 5.--General. 

each Scrvic:e. 
each cf. C.A.R., 

r. 19 (6) 
(7). 

20 31. Subject to the rules, but notwithstanding rule 32, any applica- Motions. 
tion to the Court of Appeal or to a Judge of Appeal in or for the 
purposes of or in· relation to proceedings in the Court shall be made 
by motion in the proceedings. 

32. Subject to the rules, proceedings in the Court of Appeal shall Original. 

25 
be commenced by summons. proceedings. 

3 3. ( 1 ) A person filing a document in the registry shall, in addi- Papers. 
·tion, lodge so many copies of the document as the registrar mav cf. C.A.R., 
direct. r. 34. 

FOURTH 
p 67307-27 
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(2) The provisions of Division 3 (which relates to appeal cf. C.A.R., 
papers) shall, if the registrar so directs, apply to any proceedings in rr. 34, 36. 
the Court of Appeal, with such modification as the registrar may 

S direct. 

34. An application to the Court of Appeal for the variation or Review of 
discharge of an order of a Judge of Appeal shall not be made except yr~er 0~ 
on notice of motion filed within 28 days after the date on which the ;P::af 
order is made or within such extended time as the Court of Appeal · 

10 may fix. 

PART 52. 

CoSTS. 

DlVJSION I.-Preliminary. 

1. In this Part, unless the 
15 indicates or requires-

context or subject matter otherwise Interpreta­
tion­
general. 

"bill" means bill of costs. 

"certificate'' includes allocatur. 

"taxed costs" means costs taxed in accordance with this Part. 

"trustee" includes an executor of a will and an administrator 
20 of the estate of a deceased person. 

cf.R.S.C. 
(Rev.) 1965, 
0. 62, r. 1 
(1). 

2. In this Part- Interpreta-
,. f . f . tion-(a) a rc1erence to a und, bemg a und out of whtch costs are "fund". 

to be paid, or being a fund held by a trustee, extends to cf. R.S.C. 
any property held for the benefit of any person or class of (Rev.) 1965, 

25 persons, or held on trust for any purpose ; and 0 . 62, r. 1 
(2). 

(b) a reference to a fund held by a trus-tee extends to any 
property to which he is entitled as trustee, whether alone or 
together with any other person and whether the property 
is for the time being in .the possession of the trustee or not. 

30 3. The provisions of this Pan apply, subject to their terms, to and Application. 
in respect of costs payable or to be taxed unde~ any order of the cf. Costs 
Court or under the itules and costs to be taxed m the Court under Rules, r. 1. 
any Act. 

FOURTH 
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4. ( 1) The powers and discretions of the Court under section 76 Powers of 
of the Act (which relates to costs generally) shall be exercised subject the Court 
to and in accordance with this Part. . generally. 

cf.R.S.C. 
(Rev.) 1965, 
0 . 62,r.2 
(4). 

(2) Save as mentioned in subrule (1), this Part bas effect 
subject to .the Act and the rules and subject to any other Act. 

5. ( 1) The Coun may, in any proceedings, exercise its powers Time for 
and discretions as -to costs at any stage of the proceedings or after d~alin.~~: 
the conclusion of the proceedings. wub costs. 

cf. R.S.C. 
(Rev.) 1965, 
0 . 14,r. 7 
(1); 0. 62, 
r. 4 (1). 

10 (2) Where the Court makes an order in any prcx:eedings for the cf. R.S.C. 
payment of costs, the Court may require that the costs be paid forth- bR6v.) 1~65, 
with, notwith!tlmding that the proceeding~ are not concluded. ( i /• r. 

6. ( 1) Subject to this Part, where, by or under these rules or any Taxed costs 
order of the Court, costs are to be paid to any person, that person and '?~er 

1 5 shall be entitled to his taxed costs. prov15100
• 

cf. R.S.C. 
(Rev.) 
196S, 0 . 62, 
r.9(1). 

(2) Where the Court orders that costs be paid to any person, the cf. R.S.C. 
Court may further order that, as to the whole or any part (specified in (Rev.) 
the. order) of the costs, instead of taxed costs, that person shall be :~35(4~: 62• 
entltled to-

20 (a) a proportion specified in the order of the taxed costs; 

(b) the taxed costs from or up to a stage of the proceedings 
specified in the order ; 

(c) a gross sum specified in the order instead of the taxed costs ; 
or 

25 (d) a sum in respect of costs to be ascertained in such manner 
as the Court may direct. 

7. Where, in proceedings transferred to or removed into the Court, Costs in 
or in proceedings on an appeal to the Court, the Court makes an order oth~ 
as to the costs of proceedings before another court, the Court may- ~~uR.S.C. 

30 (a) specify the amount of the costs to be allowed; ·(Rev.) 
FOURTH 1965, 0. 62, 

r. 4 (3). 
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(b) order that the costs be taxed in accordance with this Part; or 
(c) make orders for the ascertainment of the costs by taxation 

or otherwise in that other court. 

Part 52. 

5 8. Subject to this Part, a party to proceedings in the Court shall Order for 

to 

15 

not be entitled to recover any costs of or incidental to the proceedings payment. 
from any other party to the proceedings except under an order of the (k!.~·C· 
Court. 1965, o. 62, 

r. 3 (1). 

9. (1) 

(a) 

(b) 

(c) 

(d) 

(e) 

(f) 

Where-

an order of the Court directs the payment of costs ; 
proceedings are dismissed with costs ; 

Order for 
taxation­
when not 
required. 
cf. Costs 

a motion is refused with costs; Rules, r. 55; 

d 1 16 th d . t' cf. R.S.C. a party may tax costs un er rue on e tscon muance (Rev.) 
of proceedings ; 1965, 0. 62, 

r. 11 (1) . 
a party may tax costs under subrule (1) or subrule (2) of 
rule 17 on the acceptance of money paid into Court ; or 

a party may tax costs under rule 18 on dismissal for non­
suit, 

the costs may be taxed without any order directing taxation. 

20 (2) Where-

(a) proceedings are dismissed with costs; or 
(b) a motion is refused with costs-

and the costs are not paid within 4 days after ·the signing of a certifi­
cate of taxation of the costs, a party to whom the costs are payable 

25 may enter judgment for the taxed costs. 

10. (1) Where judgment is entered for costs under Part 17 (which Default 
relates to judgment on default of appearance or of defence) the costs judgment. 
shall not be taxed costs but shall be in accordance with the .prescribed cf. R.S.C. 

ai (~~) 
sc e. 1965, o. 62, 

r. 9 (3). 
30 (2) Subrule ( 1) does not apply to a judgment directed to be 

entered under Pan 17 rule 9. 

DIVISION 2.-Entitlement. 

11. If the Court makes any order as to costs, th;: Court shall, sub- Following 
ject to this Part, order that the costs follow the event, except where the event. 

3S it appears to the Court that some other order should be made as to cf. R.S.C. 
h h 1 f h (Rev.) 

t e w o e or any part o t e costs. 1965, o. 62, 
FOURTH r. 3 (2). 
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12. Where a party amends a pleading without leave, he shall, unless Amend­
the Court otherwise orders, pay the costs of and occasioned by the jen~~f 
amendment. e..fili0

1~tg 
leave. 
cr. R.S.C. 
(Rev.) 
1965, o. 62, 
r. 3 (3). 

S -13. Where a party applies for an extension of time, he shall, unless Extension 
the Court otherwise orders, pay the costs of and occasioned by the of time. 
appl~cat!on, or any order made on or in consequence of the (k~:~·C. 
apphcahon. 1965, 0. 62, 

r. 3 (4). 

14. Where a party to any proceedings serves a notice disputing a Non-
10 fact under Part 18 rule 2 (2) (which relates to notices to admit·facts), fdmission of 

and afterwards t-hat fact is proved in the proceedings, be shall, unless ~c~ S 
the Court otherwise orders, pay the costs of proof. (Rev:).c. 

19~5. 0. 62, 
r. 3 (5). 

15. Where a party to any proceedings serves a notice disputing the Non~ . 
authenticity of a document under Part 18 rule 4 (2) {which relates to ~dmisSIO~ of 

1 S the admission of documents produced on discovery) or under Part ~c~~~ · 
18 rule 5 (2) (which relates to notices to admit documents), and (Rev:)· · 
afterwards the authenticity of the document is proved in the proceed- 1965, o. 62, 
ings, he shall, unless the Court otherwise orders, pay the costs of r. 3 (6). 
proof. 

20 16. (I) Where, pursuant to Part 21 rule 2, a party to any pro- Discon­
ceedings dis,::ontinues the proceedings without leave as to the whole tinuance. 
or any part of the relief claimed by him against any other party, cf. R.S.C. 
the discontinuing party shall, unless the Court otherwise orders, pay bRcv.) 1965, 
the costs of the party against whom the discontinued claim is made, ch62ior(l) 

25 occasioned by the discontinued claim and incurred before service of ' · 
notice of the discontinuance. 

(2) A party whose costs are payable under subrule (1) may cf. R.S.C. 
tax the costs and, if the taxed costs are not paid within 4 days after (Rev.) 1-965, 
the sigDing of a certificate of the taxation, may enter judgment for ?i )62, r. 10 

30 the taxed costs. · 

17. (1) Where, pursuant to Part 22, a plaintiff before the trial Payment 
or hearing begins- ~~rt. 

(a) accepts money brought into Court by a defendant in answer cf. R.S.C. 
to a cause of action ; · (Rev.) 1965, 

0 . 62, r.10 
FOURTH (2 } (J ) 

(4) • 
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(b) abandons that cause of action as against all other defend­
ants (if any) sued on that cause of action jointly with the 
defendant bringing the money into Court ; and 

S (c) abandons all his other causes of action (if any), 

then, after payment out, he may, unless the Court otherwise orders, 
tax his costs of ~he proceedings in respect of his claims for relief 
against .the defendant bringing the money into Court, incurred before 
service of notice of the deposit of the money accepted and, if the 

10 costs are not paid within 4 days after the signing of a certificate of 
the ·taxation·, enter judgment against that defendant far the taxed 
costs. 

Part 52. 

(2) Where a cross-claimant brings money into Court and, in cf. R.S.C. 
his notice of deposit, states pursuant to Part 22 rule 6 that he ·takes (Rev.) 1965, 

15 into account his cause of action on the cross-claim with a view to its ~)62, r. 3 

abandonment in case the money is accepted, and the money is · 
accepted before the trial or hearing begins, the cross-claimant may, 
unless the Court otherwise orders, tax his costs of the cross·claim, 
incurred before service of notice of the acceptance, and, if the costs 

20 are not paid within 4 days after the signing of a certificate of the 
taxation, enter judgment against the party accept:'ug the money for 
the taxed costs. 

(3) Where a party has brought money into Court, the Court cf. R.S.C. 
may, in exercising its discretion as to costs, take into account that 6R6~-) 1~65, 

25 fact, and the amount of the money brought into Court. (b). 'r. 

18. ( 1) Where a party makes a claim for relief -and the Court Nonsuit. 
orders that the claim be dismissed under Part 34 rule 7 (which 
relates to nonsuit), he shall pay the costs of the party against whom 
the dismissed claim is made, occasioned by the dismissed claim. 

30 (2) A party whose costs are payable under subrule (1) may 
tax the costs and, if the taxed costs are not paid within 4 days after 
the signing of a certificate of the taxation, may enter judgment for 
the taxed costs. 

19. Where a party makes an offer of contribution within the appli- Offer of 
35 cation of Part 6 rule 13 (which relates to cross-claims), the Court contribu­

rnay, in exercising its discretion as to costs, take the offer into tion. 
account. d. R.S.c. 

(Rev.) 1965, 
0. 62,r. S 
(a). 

20. Where any person fails to comply with any provtsion of the Disobedience 
rules or any judgment or order of the Court, the Court may order to rule, 

40 him .to pay the costs of any other person occasioned by the failure. judJlment or 
order. 

FOURTH 
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21. The Court may, in proceedings in respect of any claim for Discovery 
relief, include in any order for costs the costs of a party to the before 
proceedings of proceedings under Part 3 in respect of that claim for SUit. 

5 relief including payments of conduct money and payments on account 
of expenses and loss under that Part. 

DIVISION 3.-Party and party basis. 

22. This Division applies to costs which by or under any Act or .Application. 
the rules or any order of the Court are to be paid to a party to any cr. R.S.C. 

10 proceedings either by another party to the proceedings or out of a (Rev. ) 1965. 
fund. 0. 62, r. 28 

(1). 

23. ( 1) Costs shall be taxed on a party and party basis unless Party and 
the costs are to be taxed on the common fund basis pursuant to rule party basis. 
30 or on the trustee basis pursuant to rule 31. cf. R.S.C. 

(Rev.) 1965, 
0. 62, r. 28 
(2). 

1 S (2) On a taxation on a party and party basis .there shall be cf. Costs 
allowed all such costs as were necessary or proper for the attainment ~u~ea r. 23; 
of justice or for enforcing or defending the rights of the party whose (Re.v.) l965, 
costs are being taxed. 0. 62, r. 28 

(2}. 

(3) On a taxation on a party and par.ty basis, the costs of cf. Costs 
20 briefing more than one counsel may be allowed notwithstanding that Rules, r. 30 . 

none is one of Her Majesty's counsel. 

( 4) Subject to sub rule (2), on a taxation on a party and ~·posts 
party basis, a retaining fee to more than one counsel shall not be r. 3~~· 
allowed. 

25 24. ( 1) This rule applies to proceedings commenced in the Court Small claims 
on a common law claim. for money. 

cf.7&8 
Eliz.2, 
c:. 22, 8. 47 
(1). 

(2) Where a plaintiff recovers a sum not more than 300 dollars, cf. Act No. 
the Court shall not make an order for the payment of his costs 21, 1899, 
of the proceedings unless it appears to the Court that be had sufficient s. 267· 

30 reason for commencing proceedings in the Court. 

FOURTH 
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(3) Where a plaintiff recovers a sum not more than 1,000 cf. Costs 
dollars and the Court makes an order for the payment of his costs of Rules, r. 6. 
the proceedings, aod the costs are taxed on a party and party basis, 

5 the amount of costs payable to him shall, subject to subrule (5), be 
only a one third part of the amount which would be payable to him 
apart from this subrule. 

(4) Where a plaintiff recovers a s.um more than 1,000 dollars cf. Costs 
but not more than 2,000 dollars, and the Court makes an order Rules, r. 6. 

1 0 for the payment of his costs of the proceedings, and the costs are 
taxed on a party and party basis, the amount of costs payable to him 
shall, subject to subrule (5), be only a two thirds part of the amount 
which would be payable to him apart from this subrulc. 

(5) Io a case to which subrule (3) or subrule (4) applies, the cf. Costs 
1 5 Court may order that the amount of costs payable to the plaintiff Rules, r. 6. 

be some greater part or the whole of the amount which would be 
payable to him apart from those subrules. 

(6) Where the plaintiff recovers a sum not more than 2,000 cf. Costs 
dollars, and the Court makes an order for the payment of his costs Rules, r. 31. 

20 of the proceedings, and the costs are taxed oo a party and party 
basis, the costs of briefing more than one counsel for the plaintiff 
shall not be allowed unless the Court otherwise orders. 

(7) Where the plaintiff claims a sum not more than 2,000 cf. Costs 
dollars, and the Court makes an order for the payment of the defend- R~l~s, 

25 ant's costs of the proceedings, and the costs are taxed on a party r. · 
and party basis, the costs of briefing more than one counsel for the 
defendant shall not be allowed unless the Court otherwise orders. 

(8) For the purposes of this rule, a plaintiff shall be treated cf. 7 & 8 
as recover;ing the full amount recoverable in respect of his claim Eliz. 2, 

30 without regard to any deduction made in respect of contributory (·1 ~
2• s. 47 

negligence on his part or in respect of any cross-claim by a defendant · 
or otherwise in respect of matters not falling to be taken into account 
in determining whether the action should have been commenced 
in the Supreme Court. 

3 S 25. ( 1) Where counsel is briefed to appear on a trial or hearing, Refreshers. 
and the trial or hearing occupies more ·than S ·hours, and costs are cf. Costs 
taxed on a party and party basis, the taxing officer may allow refresher Rules, r. 34. 
fees in such amount as he thinks fit for every 5 hours occupied by 

• the trial or hearing after the first 5 hours and for the remaining 
40 duration of the trial or hearing. 
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(2) The taxing officer may allow refreshers under subrule ( 1) cf. Costs 
whether or not witnesses are examined at the trial or hearing. Rules, r. 34. 

26. ( 1) Where counsel is briefed to appear on a trial or hearing, Absence of 
5 and costs are taxed on a party and party basis, counsel's fee on the counsel. 

brief shall not be allowed unless- cf. Costs 
Rules, r. 35. 

(a) be is present at the trial or hearing for a substantial part 
of the relevant period ; 

(b) he gives substantial assistance during the relevant period 
10 in the conduct of the proceedings ; or 

(c) the Court otherwise orders. 

(2) In subrulc ( 1) "relc.vant period" means the period of the cf. Costs 
trial or hearing or, if the trial or hearing lasts more than 5 hours, Rules, r. 35. 
the first 5 hours. 

1 S (3) Where counsel is briefed to appear on a trial or hearing, cf. Costs 
a refresher fee to him shall not be allowed to him for any period Rules, r. 35. 
unless-

( a) be is present at the trial or hearing for a substantial part of 
tbat period ; 

20 (b) he gives substantial assistance during that period in the 
conduct of the proceedings ; or 

(c) the Court otherwise orders. 

27. In reckoning the 5 hour periods mentioned in rules 25 and 26, Five hour 
the mid-day adjournment and any other adjournment shall not be periods. 

2S included unless the Court or the taxing officer otherwise orders. ci. Costs 
Rules, r. 34. 

28. ( 1) On a taxation on a party and party basis, costs in respect Counsel be­
of counsel attending before a registrar or taxing or other officer shall fore regis­
not be allowed unless the registrar or other officer certifies the attend- trar, etc. 
ance to be proper or the Court otherwise orders. cbf. Pro-· 

t onotary 

FOVRTH 

(Chamber 
Work) 
Rules, 
r.4; R.S.C. 
(Rev.) 1965, 
0 . 62,App. 
2,Pt.X, 
2 (3). 



426 

Supreme Court. 

FOURTH SCHEDULE-continued. 

(2) Subrule ( 1) does not apply to costs in respect of counsel 
attending before a master. 

DIVISION 4.-Common fund and trustee bases. 

Part 52. 

5 29. This Division applies to costs which by or under the rules or Application. 
any order of .the Court are to be paid to a party to any proceedings cf. R.S.C. 
either by another party to the proceedings or out of a fund. 

0
<Re

6
v.) 196S, 

. 2, r.28 
(1). 

30. ( 1) The Court may order that costs be taxed on the common Common 
fund basis. fun~ 

baSIS. 

cf. R.S.C. 
(Rev.) 1965, 
0. 62,r. 28 
(3). 

10 (2) The common fund basis is a more generous basis than cf. R.S.C. 
the party and party basis. (Rev.) 196S, 0. 62, r. 28 

(4). 

(3) On a taxation on the common fund basis- cf. R.S.C. 
(Rev.) 1965. 

(a) there shall be allowed a reasonable amount in respect of all 0.)62, r. 28 
costs reasonably incurred ; and accordingly- <4 • 

1 5 (b) the ordinary rules applied on a taxation as between solicitor 
and client where the costs are to be paid out of a common 
fund in which the client and others are interested shall be 
applied, whether or not the costs are in fact to be so paid. 

31. ( 1) Where a person who is or bas been a party to proceedings Trustee 
20 in the capacity of trustee is entitled to be paid costs out of any fund basis. 

which he holds in that capacity, the costs shall be taxed on the cf. R.S.C. 
trustee bas.is. (Rev.) 1965, 

0. 62, r. 31 
(1) . 

(2) Where the Court makes an order for the payment to a cf. R.S.C. 
person of costs out of a fund, the Court may order that the costs (Rev.) 1965, 

25 be taxed on the .trustee basis and as if be were a trustee of the fund. g)6z~): 28 

(3) Where the Court makes an order for the payment to a cf. R.S.C. 
person of costs and he is or was a party to the proceedings in the bR62') 1~65. 
capacity of tru.stee, the c;ourt may order that the ~osts be taxed on (S) (~): 8 

the trustee basis and as If the costs were to be paid out of a fund 
3 0 held by him. 

FOURTH 
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( 4) On a ·taxation on the trustee basis, no costs shall be dis- ct. R.S.C. 
allowed, except in so far as those costs or any part of their amount ~R62.) 1i~5• 
should not, in accordance with the duty of the trustee as trustee, (i). 'r. 

S have been incurred or paid, and should for that reason be borne by 
him personally. 

DIVISION 5.--So/icitor and client basis. 

32. (l) Subjec-t to subrule (2), this Division applies to 
tion under Part V of the Legal P.ractitioncrs Act, 1898. 

any taxa- Application. 
cf. R.S .C. 
(Rev.) 196.5, 
0. 62, r. 29 
(1 ). 

10 (2) This Division applies to the taxatic)l'l of a bill for business 
within the application of any general order under section 206 of the 
Conveyancing Act, 1919 (which relates to remuneration in convey­
ancing and other non-contentious business), but applies subject to 
any general order under that section. 

1 S 33. ( 1) All costs shall be allowed except as mentioned in the Solicitor 
following subrules. and client 

basis. 

20 

cf. R.S.C. 
(Rev.) 
1965,0. 62, 
r. 29 (1). 

(2) Costs shall not be allowed in so far as they are of an cf. R.S.C. 
unreasonable amount, unless the amount has been approved by the ~~s,'b. 62, 
client. r. 29 (1) 

(2). 

ably 
(3) Costs shall not be allowed in so far as they are unreason- cf. R.S.C. 

incurred, unless incurred with the approval of the client. 1E"6S';b. 62, 
r. 29 (1) 
{2). 

( 4) Notwithstanding subrules ( 2) and' ( 3), where cost.'! are cf. Costs 
incurred which in the circumstances of the case are of an unusual R~es, r. 25; 
nature and such that they would not be allowed on a taxation of f-Re.;) 

25 costs on a party and party basis pursuant to rule 23, the costs shall 1965: o. 62, 

30 

not be allowed, unless it is shown-- r. 29 (3 ). 

(a) that the costs were reasonably incurred ; or 

(b) that before ·the costs were incurred the solicitor expressly 
warned the client that the costs might not be allowed on 
a taxation of costs on a party and party basis. 

FOURTH 
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(5) An approval for the purposes of this rule may 
or implied. 

Part 52. 

be express cf. R.S.C. 
(Rev. ) 1965, 
0. 62, r. 29 
(2) . 

( 6) Where the client is a disable person, references to the cf. R.S.C. 
S c~ient in subrules (2) , (3) and (4), shall be read as references to ~f6{b. 

62
, 

h1s tutor. r . 29 (4) . 

DMSION 6.-Taxing officers. 

34. (l) The Chief Justice may appoint as many officers of the Appoint-
Court as he thinks fit to be taxing officers. meot and 

assignment. 

10 (2) The Chief Justice may assign any taxing officer to be a 
taxing officer of any one or more Divisions or of the Court of Appeal 
or of the Court of Appeal and any one or more Divisions. 

cf. Costs 
Rules, 
r. 11. 

35. ( 1) Where costs become payable under these rules in the Assign· 
course of proceedings in the Court of Appeal, or the Court of me~t of 

1 S Appeal makes an order for the payment of costs, and in either case busmess. 
the costs are to be taxed in the Court, the taxation shall be assigned 
to a taxing officer of the Court of Appeal. · 

(2) Where costs become payable under these rules in the 
course of proceedings in a Division, or the Court in a Division 

20 makes an order for the payment of costs, and in either case the costs 
are to be taxed in the Court, the taxation shall be assigned to a 
taxing officer of the Division. 

25 

'30 

(3) Where costs are to be taxed under Part V of the Legal cf. Act No. 
Practitioners Act, t 898, the taxation shall be assigned as follows- 22, 1898, 

s. 22 (2). 
(a) in case the whole of the business contained in the bill of 

costs is business transacted in the Court of Appeal-to a 
taxing officer of the Court of Appeal ; 

(b) in case the whole of the business contained in the bill of 
costs is business transacted in the Equity Division or con­
veyancing business-to a taxing officer of tbe Equity 
Division; 

FOURTH 
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(c) in case the whole of the business contained in the bill of 
costs is business transacted in a Division other than the 
Equity Division-to a taxing officer of the Division in 

S which the business is transacted ; and 

(d) in any other case, including criminal business, and though 
the business or part of the business in not business trans­
acted in the Court-to a taxing officer of the Common 
Law Division. 

10 ( 4) Subject to subrules ( 1), (2) and (3), the taxation of 
costs shall be assigned to a taxing officer of the Common Law 
Division. 

36. The taxing officers shall be assistant to each other. 

Part 52. 

Assistance. 
cf. Costs 
Rules, r. 
12; R.S.C. 
(Rev.) 
1965,0. 62, 
r. 15 (2) . 

37. A taxing officer may, in the discharge of his functions with General 
1 S respect to the taxation of costs or any other functions under this powers. 

Part- cf. Costs 
. Rules, rr. 

(a) dispense with the filing or service of notice of a motion to 13, 17 pro. 
proceed with taxation · (b); R.S.C. 

' (Rev.) 1965. 
(b) require any party represented jointly with any other party ?61~) rr. 14, 

20 in any proceedings before him to be separately represented ; · 

(c) take evidence by the examination of witnesses or otherwise; 

(d) direct the production of any document; 

·(e) adjourn any proceedings before him; and 

(f) do such other things as the Court may by order direct. 

25 38. A .taxing officer may exercise the powers of the Court to extend Time. 
times under Part 2 rule 3 and to fix times under Part 2 rule 4, in cf. R.S.C. 
relation to the commencement of a taxation and in relation to the (Rev.) 1965, 
doing of any thing io or in connection with proceedings before him. 0 . 62, r. 16. 

39. Where a party entitled to attend any matter before a taxing Absence of 
30 officer has had due notice of the time appointed for the matter, or party. 

where notice to a party has been dispensed with under rule 37, the cf. R.S.C. 
taxing officer may proceed in his absence. (Rev.) 1965, 

FOURTH 0 · 26• r. 1. 
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40. ( 1) Costs to be taxed under an order shall, unless the order Costs of 
otherwise provides, ·include ~he costs of the taxation. profceedings 

be ore tax-

(2) Costs to be taxed under the rules shall include the costs 
S of the taxation. 

(3) Subject to subrules (1), (2) and (4) and subject to any 
order of the Court, a taxing officer may make ord&s as to the costs 
of or incidental to any proceedings before him and shall include in 
his certificate the amount of those costs and a statement of the persons 

1 0 to whom and by whom those costs are to be paid or the fund out 
of which those costs are to be paid. 

( 4) Subrules (1), (2) and (3) apply subject to any Act and 
subject to rule 56 (2). 

ing officer. 

41. (1) A party making an application by motion before a taxing Motion 
1 S officer shall, before ftling or serving notice of the motion, get from !Jefore tax­

a ·taxing ofiicer an appointment for the motion and shall state the mg officer. 
appointment in the notice. · cf. Costs 

Rules, r. 17. 

(2) On a motion before a taxing officer, the powers of the 
Court under Part 19 (which relates to motions) shall be exercisable 

20 by the taxing officer. 

DIVISION 1.-Taxation. 

42. Where an order is made for the payment of costs, and the Order sub­
costs are to be taxed, or a bill is referred for taxation, the costs may, iect to 
unless the Court otherwise orders, be taxed, notwithstanding that the appeal, etc. 

25 order for payment of costs or order of reference is liable to be set f{· posts 
aside, varied or discharged on appeal or otherwise. r.Ii~' 

43. (l) This rule applies to costs of or. incidental to proceedings Party 
in the Cour.t, including- costs. 

(a) in the case of an appeal to -the Court, the costs of or inci-
30 dental to the proceedings giving rise to the appeal; and 

(b) in the case of proceedings transferred to or removed into 
the Court, the costs of or incidental to the whole proceed­
ings, both before and after removal, 

but does not apply to the taxation of costs for any business done by a 
3 S solicitor, being a taxation unde.r Part V of the Legal Practitioners Act, 

1898. 
FOURTH 
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(2) Where by or under these rules costs are to be taxed and 
are to be paid to any party either by another party to the proceedings 
or out of a fund, an application to proceed with the taxation shaH 

S be made to a taxing officer by motion in the proceedings. 

(3) Where by or under an order of the Court made in any 
proceedings costs are to be taxed and are to be paid to any party 
either by another party to the proceedings or out of a fund, an 
application .to proceed with the taxation shall be made to a taxing 

1 0 officer by motion in the proceedings. 

44. ( 1) Where the Court orders that an account be taken and the Costs in 
account consists in part of costs, the Court may, by the same or a account. 
later order, direct that those costs be taxed by a taxing officer. cf. R.S.C. 

6 (Rev.) 19 5, 
0. 62, r. 19 
(1); 
Costs Rules, 
r. 57. 

(2) Where, in any proceedings, the Court makes an order cf. R.S.C. 
1 S under subrule ( 1), an application to proceed with the taxation shall W6v.) 19~5, 

be made to a taxing officer by motion in the proceedings. {i);~~~115 

20 

25 

Rules, 
r. 57. 

45. ( 1) This rule applies to- Proceedings 
for ref­

proceedings for reference by the Court of a bill of costs c:rence or 
for taxation under any of sections 25, 32 and 33 of the order. 
Legal Practitioners Act, 1898, except an application to 

(a} 

which rule 46 applies ; and 

(b) proceedings for a reference by or order of the Court for 
taxation of costs under any Act or under the inherent 
jurisdiction of the Court, except .the taxation of costs to 
which any of rules 43, 44, 46 and 47 applies. 

(2) Proceedings for the reference or order and incidental 
orders shall be commenced by summons. 

(3) Upon a reference or order for taxation being made in 
proceedings commenced pursuant to this rule, an application to pro-

30 ceed with the taxation shall be made to a taxing officer by motion in 
the proceedings. 

46. ( 1) Where proceedings ·have been commenced in the Court for Reference 
the recovery of costs for business done by a solicitor, an application ~n proceed­
by a party to the proceedings for reference by the Court of a bill of mgcos vfc:oryr 
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those costs for taxation under any of sections 25, 32 and 33 of the 
Legal Practitioners Act, 1898, and incidental orders shall be made by 
motion in the proceedings. 

S (2) Upon a reference for taxation being made on motion under 
subrule ( 1) , an application to proceed with the taxation shall be made 
to a taxing officer by motion in the proceedings. 

Part 52. 

47. (1) Where, in an arbitration to which the Arbitration Act, Arbitration 
1902, applies, an award provides for the payment of costs to be taxed costs. 

10 in the Court, or for the payment of costs in an unascertained amount 
and makes no provision for ascertainment of the amount, the Court 
may order that the costs be taxed in the Court. 

(2) Upon an order for taxation being made under subrule (1), 
an application to proceed with the taxation shaH be made to a taxing 

1 5 officer by motion in the proceedings in which the order is made. 

48. ( 1) This rule applies to- Proceed· 
ings for 

(a) proceedings for taxation of costs pursuant to section 22 of taxation 
the Legal Practitioners Act, 1898 ; without 

order or 
(b) proceedings for taxation of costs awarded by tbe Statutory reference. 

20 Committee under the Legal Practitioners Act, 1898; and 

(c) proceedings for taxation of costs under any other Act under 
which costs may be taxed in the Court without an order of 
or reference by the Court for taxat"ion, except the taxation 
of costs to which rule 43 applies. 

25 (2) Proceedings for the taxation shall be commenced by sum-
mons and shall be appointed for hearing before a taxing officer. 

(3) In proceedings commenced under this rule, the powers of 
the Court under Part 5 (which relates to proceedings by S!Jmmons), 
except the powers conferred by rules 8, 9, 10, 11 and 12 of Part 5, . 

. 30 shall be exercisable by the taxing officer. 

( 4) The taxation shall, unless the taxing officer otherwise 
orders, commence on the date appointed for the ·hearing of the 
summons. 

(5) Where a person is entitled to be paid costs and is entitled cf. Costs 
3 5 to commence proceedings for taxation under this rule, but does not Rules, r. 10. 

commence proceedings within two months after service on him of a 
FOURTH 
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request in writing to do so by a person liable for the costs, the per­
son entitled may nevertheless conunence the proceedings, but shall not 
serve the summons on the person giving the notice, except with the 

5 leave of a taxing officer. 

49. ( 1 ) A bill shall contain-

Part 52. 

Bill. 

(a) d '1 d f tb k d b h li . . cf. Costs a eta1 e statement o e wor one y t e so CltOr, his Rules 
servants and agents and the disbursements made ; r. 8. ' 

(b) the date on which each item of work was done ; 

10 (c) the date on which each disbursement was made; and · 

(d) the costs claimed for each item of work done. 

(2) Where it is a clerk who does any work included in a bill cf. Costs 
and that fact is relevant to the amount of costs allowable for the R~es, 
work,.the name and position of the clerk shall be stated in the bill. r. · 

1 S (3) Where a liability to make a disbursement has been incurred cf .. 5 & 6 
or a fee to counsel bas been incurred and the disbursement or fee Eli:? 2, 

66 would be propedy included in a bill if paid- ~~ s. · 

(a) the disbursement or fee may be included in the bill ootwith- Rui.J;· 39 standing that it bas not been paid ; rr. • · 

20 (b) the bill shall state that the disbursement or fee has not been 
paid; and 

(c) on taxation, the disbursement or fee shall not be included 
in the costs allowed unless paid before the taxation is com­
pleted. 

2 S ( 4) Where a bill includes charges for work done by a lawyer cf. Costs 
practising in a place o'utside the State- Rules, r. 9. 

(a) the charges shall be shown as a disbursement ; and 

(b) so far as practicable, the charge shall; if allowed, be allowed 
in an amount appropriate to the place where he practises. 

30 (5) The Court or a taxing officer may give leave, on terms, 
for the amendment of a bill. 

SO. (1) A party moving to proceed with taxation of a bill shall- Filing and 
service of 

(a) file the bill on the date of filing notice of the motion, unless bill. 
the ·bill has previously been filed in the proceedings; and cf. Costs 

FOURTH Rules, rr. 15,17. 
p 67307-28 
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(b) subject to subrule (3), serve the bill on each party on whom 
the notice of motion is served. 

Part 52. 

(2) A party commencing proceedings for taxation pursuant cf. Costs 
5 to rule 48 (which ,relates to proceedings for taxation without order Rules, 

or refereoce) shall- rr. 15, 17. 

(a) file the bill on the date of filing his summons; and 

(b) subject to subrule (3), serve the bill on each party who 
enters an appearance. 

1 0 ( 3) A bill need not be served on a solicitor whose bill it is. cf. Costs 
Rules, 
r.17. 

51. (1) The taxing officer may- Attendance 

( ) . di h . h ld b f hi of parties. a arrange and rect w at parties s ou attend e ore m on f C t 
• d C • OS S any taxation ; an Rules, 

(b) disallow the costs of attendance of any party whose attendA r. 14
· 

15 ance he considers unnecessary. 

(2) Notwithstanding subru!e (1 ), any party interested may 
attend any taxation. 

52. Where a taxing officer adjourns a taxation, he may order any Notice of 
party attending before him to serve notice of the adjournment on any adjourn-

20 absent party. ment. 
cf. Costs 
Rules, 

25 

30 

r. 19. 

53. (1) Where costs are payable out of a fund, a taxing officer Costs out 
taxing a bill of the costs may- of a fund: 

notice to 
(a) adjourn the taxation to a specified date ; and persons d 

mtereste . 
(b) order the solici-tor whose bill it is or the party to whom the cf. Costs 

costs are payable to send to any person ~nterested in the Rules, r. 
fund, free of charge ·to that person, a copy of the whole zi R·f"f96s 
or any part of the bill and a letter in accordance with o. 62, r. 27 ' 
subrule (2). (2). 

(2) A letter ordered to be sent under subrule ( 1) shall state- cf. Costs 
Rules, 

(a) that the costs are payable out of the fund (identifying it) r. 22; R.S.C. 
and that the bill is being taxed; (Rev.) 1965, 

0. 62, r.27 
(b) the name and address of the taxing officer; (2}. 

FOUR Til 
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(c) the adjourned date for further proceedings with the taxation; 
and 

(d) such other information as the taxing officer may direct. 

Part 52. 

S 54. A taxing officer may, of his own motion. refer any question Reference 
arising in a taxation for the direction of the Court. to Court. 

d . Costs 
Rules, 
r. 20A. 

55. ( 1) Where a party is entitled to costs and is entitled to move Default of 
to proceed with taxation under this Part, but does not, within a pam; d 
reasonable time after service on him of a request in writing by a enttt e · 

I 0 party liable for the costs, file and serve notice of a motion to proceed !{ p~sts 
with the taxation, a taxing officer may fix a time within which the r. ~~;' 
party entitled must file and serve notice of a motion to proceed cf. R.S.C. 
with the taxation. (Rev.) 1965, 

0. 62, r. 7 
(4) (5). 

(2) Where a party entitled to costs fails to file or serve his cf. Costs 
15 bill in accordance with rule 50 (2), a taxing officer may fix a time ~6.~~:{(: 

within which the party entitled must file or serve his bill. (Rev:) "t96S, 
0 . 62, r. 7 
(4) (S). 

{3) Where a party entitled ~o costs fails to file and serve cf. Costs 
notice of a motion to proceed with taxation or fails to file or serve f<f1~·;·c 
his bill within a time fixed under this rule, a taxing officer may (Rev.') ·1965 

20 certify the failure and may disallow the costs of the party entitled 0. 62, r. 1 ' 
or allow them at such amount as be thinks fit. (4) (5). 

{ 4) Where a party entitled to costs defaults by failing to cf. R.S.C. 
proceed with taxation, the taxing officer may, for the purpose of W62) 1~6.5, 
preventing any other party being adversely affected by the default, (S). • r. 

25 certify the default and may-

30 

(a) disallow the costs of the defaulting party or allow them at 
such amount as he thinks fit ; and 

(b) certify the costs of the other parties. 

56. ( 1) Where a solicitor- Disallowance 
of fees for 

(a) fails to file his bill for taxation within the time fixed by or taxation. 
under this Part; or cf. R.S.C. 

(Rev.) 196.5, 
(b) otherwise delays or impedes the taxation, 0. 62, r. s 

(6). 
FOUR Til 
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the solicitor shall not, unless the taxing officer otherwise orders, be 
allowed the fees to which, apart from this subrule, he would be 
entitled for drawing and copying his bill of costs and for attending 

Part 52. 

5 the taxation. 

(2) If, on the taxation of costs to be paid out of a fund, cf. R.S.C. 
one-sixth or more of the amount of the bill for these costs is taxed (Rev.) 1965, 
off, tbe' solicitor whose bill it is shall not, unless the taxing officer ?-;)62, r. 8 

otherwise orders. be allowed the fees to which, apart from this sub- · 
10 rule, he would be entitJ.ed for drawing and copying the bill and for 

attending the taxation. 

15 

20 

25 

~7. Where, in any proceedings before a taxing officer, 
for any party-

a solicitor Liability of 
solicitor. 

(a) is guilty of neglect or delay; or 

(b) puts any other party to unnecessary expense, 

the taxing officer may order the solicitor to pay costs to any party. 

cf. R.S.C. 
(Rev.) 1965, 
0. 62,r. 8 
(6). 

58. ( 1) Where a party entitled to be paid costs is also liable to Cross 
pay costs, the taxing officer may- costs. 

. . cf. R.S.C. 
(a) tax the costs wh1cb that par-ty 1s liable to pay and set off (Rev.) 1965, 

the amount allowed against the amount be is entitled to be 0. 62, r. 18. 
paid and certify the amount of the balance and the parties 
by and to whom the balance is payable ; or 

(b) withhold his cenificate for the costs which that party is 
entitled to be paid until that party has paid or tendered the 
amount be is liable to pay. 

(2) Costs in' any proceedings may be set off under subrule cf. Costs 
(1) (a} .notwithstanding that a solicitor for a party to the proceedings Rules, 
has a lien for costs in the proceedings. . · r. 46. 

~9. (1) A taxing officer may make separate 
30 certificates. 

and interim Certificate. 
cf. Costs 
Rules, r. 

FOURTH 
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(2) Where, in the course of tb~ taxation of a solicitor's bill cf. R.S.C. 
to his own client, it appears to the taxing officer that in any event bR~2·) 1~~5. 
the solicitor will be liable in connection with the bill to pay money to (Z) 'r. 

5 tbe client, he may make an interim cenificate specifying an amount · 
which in his opinion is payable by the solicitor to the client. 

( 3) A taxing officer shall, after the conclusion of the taxation 
of any bill, make a final certificate of his disallowance of the costs 
in the bill or of the amount at which he allows the costs. 

1 0 ( 4) %ere a taxing officer decides to allow · or disallow, 
wholly or in part, any item in a bill or to allow some amount in 
respect of any item, he shall not, except with the consent of the 
parties ~nterested, make a certificate dealing finally with that item, 
until the expiry of 14 days after the date of the decision. 

IS (5) A certificate made by a taxing officer in any proceedings 
shall, unless made on a filed bill, be filed in the proceedings. 

(6) On the making of a cenificate made .under subrule (2) cf. R.S.C. 
the Court may order the amount specified in the certificate to be bR62·) 1 ~~5, 
paid to the client or into Court. (3). • r. 

20 (7) A tuing officer may make a separate or interim certifi· c:f. R.S.C. 
cate in respect of any item in a bill notwithstanding an objection bR62·> ~~~5, 
under rule 60 to his decision on any other item in the bill, or any (S) 'r. 
reconsideration or review consequent on such an objection. • 

60. ( 1) Where a taxing officer decides to allow or disallow, wholly Objection. 
25 or -in part, any item in a bill, or to allow some amount in respect of cf. R.S.C. 

any item, a party to the taxation proceedings who objects to the (Rev.) 1965, 
decision may apply to the taxing officer to reconsider his decision. ?i)6.2, r. 33 

(2) An application under subrule (1) shall be made by motion 
to the taxing officer on notice filed and served on the panies 

30 interested. 

(3) Notice of the motion shall be filed within 
the date of the decision. 

14 days after cf. R.S.C. 
(Rev.) 1965, 
0 . 62, r. 33 
(2). 

. ( 4} An applicant under subrule ( 1) shall, on the date of filing d'. R.S.C. 
his notice of motion, file a statement of his objections. (Kev.) 1965, 

0. 62, r. 33 
(3). 

FOURTii 
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(5) A statement of objections shall specify by a list the items cf. R.S.C. 
as to which the applicant objects to the decision of the taxing officer (Rev.) 1965. 
an~ ~ust state briefly, but specifically, the nature and grounds of each g)~2• r. 33 

5 obJection. 

10 

15 

(6) An applicant under subrule ( 1) shall, on the date of filing cf. R.S.C. 
the notice of motion and statement of objections, serve the notice (Rev.) 1965, 
and statement on each party interested. ?:;)~2• r. 33 

61. (1) Upon motion made ttndcr rule 60, the taxing officer- Reconsid-

( ) h II 'd h d · · hi b b' · · d d eration. a s a reconst er t e ectston to w c o Jectton JS ma e an f R S C 
shall give his certificate in accordance ~th his decision on (Rev .• ). 196s 
reconsideration ; and 0. 62, r. 34 ' 

(1) (4). 
(b) shall, upon request by any party, state, in his certificate or 

some other document, and by reference to the objections to 
his previous decision, his reasons for his decision on recon-
sideration. 

(2) On the reconsideration, a party shall not, unless the taxing 
officer otherwise directs, raise any ground of objection not stated in 
a statement of objection. 

20 (3) A request under subrule (1) (b) shall be made within cf. R.S.C. 
14 days after the date of the decision on reconsideration to which (Rev.) 1965, 
h l 

0. 62, r. 34 
t e request re ates. (4). 

62. ( 1) Where a taxing officer gives a certifica·te in accordance Review. 
with his decision on reconsideration under rule 61 and pursuant to cf. R.S.C. 

25 that rule a party requests the taxing officer ·to state his reasons for (Rev.) 1965, 
the decision, the Court shall, on motion by any par.ty interested, ?· )62, r. 35 
review the decision of ~he taxing officer on reconsideration. 1 · 

(2) Where, during the time within which a request may be 
made under rule 61, it becomes impracticable to make the request by 

30 reason of the death or incapacity of, or· other matter personal to, the 
tuing officer, subrule (1) shall apply notwithstanding that a request 
under rule 61 has not been made. 

(3) Notice of the motion shall be filed within 28 days after cf. R.S.C. 
the certificate is given, but .t.he Court, or the taxing officer when &R~z:> ljg5. 

3S giving his certificate, may extend the time. (:Z). r. 

( 4) On the review, unless the Court by order 
directs-

(a) further evidence shall not be received; and 

otherwise cf. R.s:c. 
(Rev.) 1965, 
0. 62,r. 35 
(4). 

FOURlH 



,: 

439 

Supreme Court. 

FOURTH SCHEDULE-continued. Part 52. 

(b) a party shall not raise any ground of objection not either cf. R.S.C. 
stated in a statement of objection or raised before the taxing (Rev.} 196.5, 
officer 0 . 62, r. 35 

• (4 ) (6). 

5 (5) Subject to subrule (4), on the review, the Court may-

10 

(a) exercise all the powers and discretions of the taxing. officer 
in relation to the subject matter of the review ; 

(b) make orders for the alteration of the certificate ; 

(c) make orders for the remission of any item to the same or 
any other taxing officer for taxation ; and 

(d) make such other orders as the nature of the case requires. 

63. Where the amount of any costs has been certified under this Jud&ment. 
Part, the Court may, on motion by a party, direct the entry of such 
judgment for the costs as the nature of the case requires. 

15 DIVISION 8.--Genera/. 

64. Where the Court appoints a solicitor to be tutor of a disable Costs of 
person who is a party to any }}roceedings, the Court may- solici_tor 

appomtcd 
(a} order that the costs to be incurred in performance of the as tutor. 

duties of tutor be paid- cf. Costs 
Rules, 

20 (i) by the parties to the proceedings or any of them; r. 47. 
or 

(ii} out of any fund in Court in which the disable person 
is interested; and 

(b) make orders for the repayment or allowance of the costs 
25 as the nature of the case may require. 

65. ( 1) Where a person is or has been a party to any proceedings Trustee or 
in the capacity of trustee or mortgagee, he shaH, unless the Court mortgagee. 
otherwise orders, be entitled to the costs of the proceedings out of cf. R.S.C. 
the fund held by the trustee or out of the mortgaged property, as the bR~~· > 1~65, 

30 case may be, in so far as the costs are not paid by any other person. ci). • r. 

(2) The Court may otherwise order pursuant to subrule (1) cf. R.S.C. 
' only where- (Rev.) 1965, 

0. 62, r. 6 
(a) .the trustee or mortgagee has acted unreasonably; or (2) . 

FOURTH 
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(b) m the case of a trustee, he has in substance acted for his 
own benefit rather than for the benefit of the fund. 

Part 53. 

66. (1) Where costs are incurred improperly or without reason- Liability of 
S able cause, or are wasted by undue delay or by any other misconduct solicitor. 

or default, and it appears to the Court that a solicitor is responsible cf. R.S.C. 
(whether personally or through a servant or agent), the Court may, bR62.) 1~65, 
after giving the solicitor a reasonable opportunity to be heard- (i) (2)'. 

(a) disallow the costs as between him and his client; 

10 (b) direct ·the solicitor to repay to his client costs which the 
client has been ordered to pay to any other party ; and 

(c) direct the solicitor to indemnify any party other than his 
client against costs payable by the party indemnified. 

(2) Without limiting the generality of subrule (1), a solicitor cf. R.S.C. 
IS is responsible for default for the purposes of that subrule where any (Rev.) 1965, 

proceedings cannot conveniently proceed, or fail or are adjourned g)62• r. 8 

without useful progress being made, because of the failure of the · 
solicitor-

(a) to attend in person or by a proper representative; 

20 (b) _to file any document which ought to have been filed; 

(c) to deliver any document which ought to have been delivered 
for the use of the Court; 

(d) to be prepared with any proper evidence or account; or 

(e) otherwise to proceed. 

25 (3) The Court may, before making an order under subrule cf. R.S.C. 

30 

(1), refer the matter to a taxing officer for enquiry and report. (Rev.) 1965, 
0. 62, r. 8 
(3) . 

( 4) The Court may order that notice of any proceedings or cf. R.S.C. 
order against a solicitor under this rule shall be given to his client in (Rev.) 1965, 
such manner as may be specified in the order under this subrule. g)~2, r. 8 

PART 53. 

SEcURITY, 

OMSION I.-security for Costs. 

1. In this Division- Interpreta-

( ) f 1 
. • tion. 

a re erences to a p :unhff extend to any person who makes a f R S C 
claim for relief in any proceedin~s; and (R.e~.)·1965, 

fOURTH 0 . 23, r. 1 
(3~. 



,;· 

c:. 

441 

Supreme Court. 

FOURTII SCHEDULE-continued. 

(b) references to a defendant extend to any person against whom 
a claim for relief is made in any proceedings. 

Part 53. 

··2. ( 1) Where, in any proceedings, it appears to the Court on the Cases for 
S application of a defendant- security. 

10 

15 

(a) that a plaintiff is ordinarily resident outside the State; 

(b) that a plaintiff is suing, not for his own benefit, but for the 
benefit of some other person and there is reason to believe 
that that ·plaintiff will be unable to pay the costs of the 
defendant if ordered to do so : 

(c) subject to subrule (2), that the .address of a plaintiff is not 
stated or is mis-stated_ in his originating process ; 

(d) that a plaintiff bas changed his address after the commence· 
ment of the proceedings with a view to avoiding the conse­
quences of the proceedings, 

the Court may order that plaintiff to give such security as the Court 
thinks fit for the costs of the defendant of and incidental to the 
proceedings and that the proceedings be stayed until the security is 
given. 

20 (2) The Court shall not order a plaintiff to give security by cf. R.S.C. 
reason only of subrule (1) (c) if it appears to the Court that the (Rev.) 1955, 
failure to state his address or the mis-statement of his address was 3)23• r. 1 

made without intention to deceive. · 

3. Where the Court orders a plaintiff to give security for costs, the Manner of 
25 security shall be given in such manner, at such time. and in such givin$ 

terms (if any) as the ·Court may by order direct. · sefcunty. 
c . R.S.C. 
(Rev.) 1965, 
0.23, r. 2. 

4. Where a plaintiff fails to comply with an order under this r:ailure to 
Division, the Court may, on terms, order that the proceedings on any s•ve 't 
I · b h I · 'ff f 1· f · h ed' b d' · d secun y. c atms y t e p amu or re 1c 10 t e proce togs e ISmJSse . • 

1 C<. Genera 
Rule' of 
the Court, 
0. 15, r. 7. 

~0 S. This Division does not affect the provisions of any Act under Saving. 
wbic;h ~he Co~rt may require secl,lrity for costs to be given. cf. R.S.C. 

(Rev.) 1965, 
fO\JRUi o. 23, r. 3, 

.) 
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DIVISION 2.--Security for future conduct, and recognizances. Security 
for future 

6. (1) Where, for the purpose of security for future conduct, the conduct. 
Court-

5 (a) requires any person to pay money into Court or otherwise 
to deposit money : 

(b) puts any person on terms of payment into Court or other 
deposit of money ; or 

(c) puts any person on terms of procurjng payment into Court 
10 or other deposit of money by some other person, 

the Court shall, by order, specify the events in which the money so 
paid or deposited is to. be forfeited, retumed or otherwise disposed of. 

(2) Where, for the purposes of security for future conduct, the 
Court-

1 S (a) requires any person to submit to an order for the payment 
of money; 

(b) puts any person on terms of submitting to an order for the 
payment of money ; or 

(c) ·puts ·any person on terms of procuring some other person 
20 to submit to an order for the payment of money, 

the Court shall, by order, specify the events in which the order for the 
payment of money may be made and may, by order, specify the 
manner in which the submission is to be made. 

7. (1) In this rule "recognizance" means an instrument or mem- Restriction 
25 orandum of acknowledgment by the terms of which any sum of money a~ to recog­

may be made or levied by execution on any property, except execu- mzances. 
tion by way of enforcement of a judgment or order of the Court. 

(2) Subject to any Act, the Court shall not require any person 
to give a recognizance and shall not put any person on terms of 

30 giving or procuring a recognizance. 

(3) Where, but for subrule (2), the Court might have required 
a person to give a recognizance or put a person on terms of giving 
or procuring a recognizance, the Court may, subject to subrule (2) 
and to rule 6, require that person to give such security for futu-re 

3 S conduct as the Court may by order direct or, as the case may be, 
put him on terms of giving or procuring such security for future 
conduct as the Court may by order direct. 

FOUR Til 
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8. ( 1) Execution shall not be levied on a forfeited recognizance Forfeited 
except upon an order for payment made under subrulc (3) . recog-

nizance. 

(2) Where it a-ppears to the Court that the amount of a recog­
S nizance has been deposited with any justice or other person, and 

the Court forfeits the recognizance, the Court shall order that the 
amount so deposited be paid into the Consolidated Revenue Fund. 

(3) Subject to subrule {2), where the Court forfeits a recog­
nizance, the Court shall order the recognizor to pay the amount of the 

1 0 recognizance to the registrar. 

(4) Where the Court forfeits a recognizance in the absence of cf. Fines 
the recognizor, the registrar shall post to the recognizor notice of the }nd f . d 
forfeiture and of the order made under subrule (2) or subrule ( 3) . R~~:~~e 

nizances 
Rules, r. 5. 

(5) Where the Court forfeits a recognizance in the absence of cf. 
15 ·the recognizor, the Court, on application by the recognizor, may, f-F.RiR., 

by order, revoke the forfeiture and vary or discharge any order orm · 
made under subrule (2) or sub rule (3) . 

(6) The recognizor may apply for orders under subrule (S) by c(. 
filing an affidavit of the facts on which he relies and, if the recognizor [-F.R.R., 

20 does so a-pply, the registrar shall deliver the affidavit to the Court for orm 2· 
determination of the application. 

(7) An application for orders under subrule (S ) shall not be cf. 
made except on a notice of motion or affidavit filed within 28 days F.F.R.R., form2. after the date of posting of a notice under subrule ( 4). 

25 (8) The registrar shall not, unless the Court otherwise orders, 
take any step for the enforcement of an order made under subrule 
(3) until the expiration of 28 days after posting of a notice under 
subrule ( 4) or, if in the meantime an application is made under 
subrule (S), until the application is disposed of. 

30 (9) The registrar shall pay into the Consolidated Revenue Fund cf. 
aU moneys reociveld by him under an order for payment of the amount FlR.R., 
of a forfeited recognizance. r. · 

FOURTH 
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PART 54. 

PREROGATIVE AND OTHER ORDERS. 

DMSION 1.-Proceedings in lieu of statutory orders nisi, etc. 

S 1. Where, under any Act in force immediately before the com- Substituted 
mencement of the Act, the Court is authorised to grant make or issue procedure. 
a rule or order nisi or a rule, summons or order to show cause why 
some order should not be made or some act should not be done-

(a) no proceedings shall be taken for a rule or order nisi or 
10 for a rule, summons or order to show cause as the case may 

be: but 

(b) proceedings may be taken for, and the Court may grant 
by way of judgment or order, all such relief as .formerly 
might have been granted on an application for a rule or 

15 order absolute or on the return of a rule, summons or order 
to show cause. 

2. (1) Where an Act to which rule 1 applies fixes a time for an Limitation. 
application for a rule or order nisi or for a rule, summons or order 
to show cause, proceedings under rule I in substitution for such an 

20 application must, subject to any provision for extension of the time 
so fixed, be commenced within that time. 

(2) ·Part l rule 12 (which enables the Court to dispense with 
compliance with the rules) and Part 2 rule 3 (which enables the 
Court to extend or abridge times fixed by the rules) do not apply to 

25 subrule (1) . 

DIVISION 2.-General. 

3. (1) This .Oivision applies to---: 

(a) proceedings for ·any relief or remedy which formerly would 
have been granted by writ, whether of prohibition, manda-

30 mus, certiorari or of any other description ; · 

(b) proceedings for an injunction under section 70 of the Act 
(which relates to ouster of office) ; 

(c) proceedings for an order for the issue of n writ of habeas 
corpus ad subjiciendum under section 71 of the Act: and 

3S (d) proceedings under Division 1. 
FOURTH 
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(2) In subrule (1) (a), "writ" docs not include­

(a) the writ of habeas corpus ad subjiciendum; 

(b) any writ of execution for the enforcement of a judgment or 
S order of the Court ; or 

(c) any writ in aid of any such writ of execution. 

Part .SS. 

4. Proceedings to which this Division applies shall be commenced <Ammence-
by summons. ment of 

proceedings. 

PART SS. 

10 CoNTEMPT. 

DMSION I.- Preliminary. 

l. In this Part "contemnor" means a person guilty or alleged to be Interpreta-
guilty of contempt of the Court or of any other court. . tion. 

DMSION 2.- Contempt in tile face or hearing of the Court. 

1 S 2. Where it is alleged, or appears to the Court on its own view, Arrest. 
that a person is guilty of contempt of Court, committed in the face cf. High 
of the Court or in the hearing of the Court, the Court may- Court 

Rules, 0. 56, 
(a) by oral order direct that the contemnor be brought before r. 1 (1). 

the Court ; or 

20 (b) issue a warrant for the arrest of the contemnor. 

3. Where the contemnor is brought before the Court, the Court Charge, 
shall- defence and 

determina­
(a) cause him to be informed orally of the contempt with which tion. 

'be is charged ; cf. H.C.R., 
· 0 . 56, r. l 

2S (b) require him to make his defence to the charge; (2). 

(c) .after hearing him, determine the matter of the charge; and 

(d) make an order for the punishment or discharge of the 
contemnor. 

FOURTH 
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4. ( 1) The Court may, pending disposal of the charge-

Part S5. 

Interim 
custody. 

(a) direct that the contemnor be kept in such custody 
Court may determine; or 

a& the cf. H.C.R., 
0. S6,r. 1 
{3). 

S (b) direct that the contemnor be released. 

(2) The Court may make a direction under subrule 1 (b) on cf. H.C.R., 
terms, which may include a requirement that the contemnor give ~3?6, r. I 
se<:urity, in such sum as the Court directs, for his appearance in · 
person to answer the charge. 

10 10IVISJON 3.-Motion or proceedings for punishment. 

5. This Division does not apply to a case in which the Court Application. 
proceeds under Division 2. cf. H.C.R., 

0. S6, r.2 

6. ( 1) Where contempt is committed in COl'nection with proceed- Procedure 
ings in the Court, an application for punishment ior the contempt generally. 

IS must be rqade by motion on notice in the proceedings, but, if separate 
proceedings for punishment of the contempt arc commenced, the 
proceedings so commenced may be continued unless the Court other­
wise orders. 

(2) Where contempt is committed, but not in connection with 
20 proceedings in the Court, proceedings for punishment of the contempt 

must be commenced by summons, but, if an application for punish­
ment o£ lhe contempt is made by motion on notice in any proceedings, 
the applit'ation may be heard and disposed of in the latter proceedings, 
unless the: Court otherwise orders. 

2 5 7. A statement of charge, that is, a statement specifying the Statement 
contempt ,of which the contemnor is alleged to be guilty, shall be of charge. 
subscribed to, ot filed with, the notice of motion or summons. cf. H.C.R., 

0. 56,r. 3 
(a). 

8 . ( 1) .Subject to sub rule (2), the evidence in support of the Evidence. 
charge shall be by affidavit. 

30 (2) The Court may, on terms, permit evidence in support of 
the charge to be given otherwise than by affidavit. 

FOUR1H 
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9. The notice of motion or summons, the statement of charge, and Service. 
the affidavits shall be served personally on the contemnor. cf. H.C.R., 

0. S6, rr. 4, 
s. 

10. Where- Arrest. 

S ( ) . f . f . h f h b cf. H.C.R., a nottce o a mot1on or pums ment o a contempt as een o. S6, r. 6. 
filed or prQceedings ·have been commenced for punishment 
of a contempt ; and 

(b) it appears to the Court that the contemnor is likely to 
abscond or otherwise withdraw himself from the jurisdiction 

1 0 of the Court, 

the Court may issue a warrant for the arrest of the contemnor and 
his detention in custody until he is brought before the Court to 
answer the charge, unless he, in the meantime, gives security in such 
manner and in such sum as the Court directs, for his appearance in 

15 person to answer the charge and to submit to the judgment or order 
of the Court. 

11. ( 1) Where it is alleged, or appears to the Court on its own Motion !JT 
view, that a person is guilty of contempt of the Court Qr of any other gr'fuedtngs 
court, the Court may, by order, direct the registrar to apply by motion rigist~ar. 

20 for, or to corrunence proceedings for, punishment of the contempt. 

(2) Subrule ( 1) docs not affect such right as any person other 
than the regist rar may have to apply by motion for, or to commence 
proceedings for, punishment of contempt. 

DMSION 4.-General. 

25 12. A warrant for the arrest or detention under this Part of a Warrant. 
contemnor shall be addressed to the Sheriff and may be issued under cf. H.C.R., 
the hand of the Judge or officer presiding in the Court directing the 0 . 56, r. 7. 
arrest or detention. 

13. (1) Where the contemnor is not a corporation, the Court may Punishment. 
30 ·punish contempt by committal to prison or fine or both. cf. H.C.R., 

0. 56, r. 9. 

(2) Where the contemnor is a corporation, the Court may 
punish contempt by sequestration or fine or both. 

FOURTii 
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(3) The Court may make an order for punishment on terms, 
including a suspension of punishment or a suspension of punishment 
in case the contemnor gives security in such manner and in such sum 

5 as the Court may approve for good behaviour and pcrfor~s the. 
terms of the security. 

10 

14. Where a contemnor is committed to prison for a term, the Discharge. 
Court may order his discharge before the expiry of the term. cf. H.C.R.. 

0. 56, r. 11. 

PART 56. 

INTERPLEADER. 

DIVISION 1.-Preliminary. 

1. In this Part, unless the context or subject matter otherwise Inter~ 
indicates or requires- pretation. 

"claimant" means a person making a claim to property in dispute ; 
1 5 "execution creditor" means a person on whose bebaU process is 

20 

issued; 
"process" means process for execution issued by or under the 

authority of the Court ; 
"property in dispute" means any debt or property which is the 

subject of proceedings under this Part ; 
"sheriff'' includes any officer cha·rged with the 

process; 

"stakeholder" means an applicant under rule 2. 

DIVISION 2.-Stakeholder's Interpleader. 

execution of cf. R.S.C. 
· (Rev.) 1965, 
0 . 17, r. I 
(2). 

25 2. Where- Case for 
. relief. 

(a) a person is under a liability (otherwise than as a sheriff) m 
f d b th d 

cf. R.S.C. 
respect o a e tor o er personal property; an (Rev.) 1965, 

(b) h · d be d · f . 0. 17, r. 1 · e JS sue , or expects to sue , 10 any court, or or m (1) (a). 
Tespect of the debt or property by two or more persons 

30 making adverse claims to the debt or property, 

the Court may, on application by him, grant relief by way of 
interpleader. 
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3. (1) Where a stakeholder has, in proceedings in the Court. been Application 
sued for or in respect of the property in dispute, the application shall in pendi!JS 
be by motion in the proceedings. proceedmgs. 

ef. R.S.C. 
{Rev.) 1965, 

(2) A stakeholder applying pursuant to subrule (1)- 0. 17, r . 3 

( ) . . d (1). 
a shall serve not1ce of the mot1on on each party to the procee -

ings who claims aoy interest in the property in dispute; and 

(b) shall serve notice of the motion personally on each claimant 
who is not a party to the proceedings. 

1 0 4. In a case to which rule 3 does not apply, a stakeholder applying Proceedings 
for relief by wny of interpleader shalt .commence proceedings by by Summons. 
summons, joining each claimant as a defenda!lt. cf. R.S.C. 

(Rev.) 1965, 
0.17,r. 3 
(1). 

DIVISION 3.--Sheriff's Interpleader. 

5. ( 1) Where a sheriff takes or intends to take any personal Notice of 
15 property in execution under process, a person making a claim to or claim. 

in respect of the property or the proceeds or value of the property cf. R.S.C. 
may give notice of his claim to the sheriff. (Rev.) 1965, 

0.17,r.2 

20 

(2) A notice of c:laim given under this rule sball­

(a) specify the claim; 

(b) state the name and place of abode of the claimant ; 

(c) state an address for service; and 

(d) be accompanied by a copy of the notice. 

(3) Where a person who is entitled to give notice under this 
rule does not, within a reasonable tim~: after having knowledge of 

25 the facts, give notice under this rule, the Court may, on application 
by the sheriff, restrain the commencement or stay or restrain the 
continuance by that person of proceedings in any court against the 
sheriff for or in respect of anything done by the sheriff in execution 
of the process after the time when that person might reasonably 

30 have given notice under this rule. 

( 4) Subject to subrulc ( 5), a she tiff may apply for an order 
·under ~ubrule (3) by motion in the proceedings in which the pro~ss 
ill issued and, if he so ·applies, be shall serve notice of the motion 
personally on the person against whom the order is sought. 

FOURlH 
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(5) If proceedings to which subrule (3) applies are brought 
in the Court against a sheriff, an application by him for an order 
under that subrule restraining the continuance of those proceedings 

5 shall be made by motion in those proceedings. · 

Part 56. 

6. ( 1) A sheriff shall, on being given notice of claim under rule 5, Notice to 
serve the notice on the execution creditor. exedc!Jtion 

ere ltor. 
cf. R.S.C. 
(Rev.) 1965, 
0.17, r. 2 
(2) . 

(2} The execution creditor may serve on the sheriff notice that cf. R.S.C. 
he admits the claim. ' (Rev.) 1965, 

0 . 17,r.2 
(2). 

10 7. ( 1 ) Where an execution creditor admits a claim by notice Admission 
under rule 6- of claim. 

cf. R.S.C. 
(a) he shall not be liable to the sheriff for any fees or expenses (Rev.) 1965, 

incurred by the sheriff under the process after the notice 0 . 17, r. 2 
under rule 6 is given; (2) (3) (4). 

15 (b) the sheriff shall withdraw from possession of the property 
claimed; 

(c) the Court may, on application by the sheriff, restrain the 
commencement or stay or restrain the continuance by the 
person whose claim is admitted of proceedings in any court 

20 against the sheriff for or in respe1=t of anything done by the 
sheriff in execution of the process. 

(2) If proceedings to which subrule (1) (c) applies are brought 
in the Court against the sheriff, an application by him for an order 
under that paragraph restraining the continuance of those proceedings 

25 shall be made by motion in those proceedings. 

(3) Subject to subrule (2), a sheriff may apply for an order 
under subrule ( 1) (c) by motion in the proceedings in which the 
process is issued. 

8. ( 1) Where a sheriff has, under rule 6, served a notice of claim Interpleader 
30 on the execution creditor and the execution creditor does not, within motion. 

4 days after service of the notice under rule 6, serve on the sheriff 
notice that he admits the claim, and the claim has not been withdrawn, 
the Court may, on application by the sheriff, grant relief by way of 
interpleader. 

FOURTH 
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(2) An application of the sheriff under this rule shall be by 
motion in the proceedings in which the process is issued. 

Part S6. 

(3) A sheriff moving pursuant to this rule shall serve notice of 
5 the motion on each party to the proceedings who claims any interest 

in the property in dispute and on each claimant. 

DIVISION 4.-Genera/. 

9. On application for relief by way of interpleader- Powers 
generally. 

(a) the Court may make such orders and directions as it thinks cf. R.S.C. 
10 fit for the hearing and determination of all matters in (Rev.) 196S, 

15 

20 

25 

30 

35 

dispute· and O. 17, rr. S 
' . . (1) (2), 

(b) without limiting the generality of paragraph (a), the Court 6• 7• 8· 
may, 

(i) where proceedings in the Court are pending in which 
the applicant is sued for or in respect of any of the 
property in dispute, order that any claimant be added 
as a defendant in those proceedings in addition to or 
in substitution for the applicant, or order that those 
proceedings be stayed or dismissed ; 

(ii) where proceedings in any other court are pending 
in which the applicant is sued for or in respect of 
any of the property in dispute, restrain .the further 
continuance of those proceedings ; 

(iii) order the applicant to pay or transfer any or all of 
the property in dispute into Court or otherwise to 
dispose of any or all of the property in dispute ; 

(iv) where a claimant claims to be entitled by way of 
security for debt to . any or all of the property in 
dispute, make orders for the sale of any or.aU of the 
property in dispute and for the application of the 
proceeds of sale ; 

(v) on request by any party, summarily determine any or 
all questions of fact or law in which the requesting 
party is interested arising on the application ; 

(vi) make orders for the settlement and trial of issues ; 
and 

(vii) make such order, or direct the entry of such judg­
ment, as the nature of the case requires, 

FOUR Til 
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10. (1) Where- Default by 
claimant. 

(a) a claimant has been given due notice of the hearing of an cf. R.S.C. 
application for relief by way of interpleader and does not {Rev.) 1965, 
appear at the hearing; or 0 . 17, r. 5 

(3). 

(b) a claimant docs not comply with an order made in the 
proceedings on such an application, 

the Court may, subject to subrule ( 2), order that the claimant and 
those claiming under him be barred from prosecuting his claim against 

10 the applicant and those claiming under him. 

(2) An order under subrule (1) shall not affect the rights of cf. R.S.C. 
the claimants amongst themselves. (Rev.) 1965, 

0 . 17,r. S 
(3). 

11. ( 1) Where a stakeholder applies for relief by way of inter- Neutrality 
pleader, the Court may dismiss the application or direct entry of of applicant. 

1 5 judgment against the applicant unless the Court is satisfied on the cf. R.S.C. 
following matters- (Rev.) 1965, 

0 . 17, r. 3 
(a) that the applicant claims oo interest in the property in < 4) · 

dispute except for charges or costs; 

(b) that the applicant does not collude with any claimant. 

20 (2) Where a sheriff applies for relief by way of interpleader, cf. R.S.C. 
the Court may require the sheriff to satisfy the Court on the matters (Rev.) 1965, 
tnentioned in ·subrule (1) and the Court may, if not satisfied on those g /1 • r. 3 

matters, dismiss the application. · 

(3) Nothing in this rule affects the power of the Court in other 
25 cases to dismiss the ·application or to direct entry of judgment against 

the applicant. 

12. (1) Where an application for relief by way of interpleader is Order in 
made and several proceedings are pending in the Court for or in several . 
respect of any or all of the property in dispute, the Court may make proceedrngs. 

30 an order in any two or more of those several proceedings. ci!'.~·y96s, 
0.17,r. 9. 

(2) A minute of an order made pursuant to subrule ( 1) shall cf. R.S.C. 
be entitled in all the proceedings in which it is made and the order bR~;-> 1;6s, 
shall be binding on all the parties to them. · • r. · 

FOURTH 



.. 

453 

Supreme Court. 

FOURTH SCHEDULE-continued. Part 57. 

13. Where, in proceedings for relief by way of interpleader, the Trial. 
Court directs the trial of any issue, Part 34 shall, with the necessary cf. R.S.C. 
modifications, but subject to such directions as the Court may give, (Rev.} 1965, 

5 apply to the trial. · ?i { 7, r. 11 

10 

14. The Court before which an issue is tried under this Part may Disposal. 
direct the entry of such judgment, or may make such order, as the cf. R.S.C. 
nature of the case requires, including a judgment or order finally (Rev.) 1965, 
disposing of all questions arising in the proceedings. g)~7, r. 11 

PART 57. 

SERVICE OP EXTERNAL PROCESS. 

1. This Part applies to the service in the State of any document Application. 
required in connection with civil or commercial proceedings pending cf. R.S.C. 
before a court or other tribunal in a place outside the StAle, where (Rev.) 1965, 

15 a letter of request from the court or tribunal is r~aeivecl by the ~-)6~ g·)~ 
Prothonotary .and- ' 

(a) the request is for service pursuant .to a convention; or 

(b) the Attorney-General certifies that effect ought to be given 
to the request. 

20 2. In order that service may be effected in accordance with this Requisite 
Part, there must be delivered to the Prothonotary, unless he otherwise documents. 
directs- cf. R.S.C. 

' (Rev.) 1965, 
(a) the document to be served and two copies of it; 0. 69, rr. 2 

(2). 3 (2). 
(b) a copy of the letter of request : 

25 (c) if either the document to be served or the. letter of ·request 
is not in English, a translation in English of the document 
or letter as the case may be and a copy of the translation. 

3. ( 1) The Prothonotary shall request the Sheriff or some other Service. 
person to serve the document. 

30 (2) The document may be served in any manner in which cf. R.S.C. 
originating process in proceedings in the Court may be served, ioclud· (Rev.) 196S, 
ins substituted service pursuant to Part 9 rule 10. g)6~4)" 2 

FOURTH 3 (3). I 
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(3) Proceedings for an order for substituted service shall be 
commenced by the Attorney-General by summons in the Common 
Law Division and the summons shall not join any ·person as a 

S defendant. 

4. After the document has been served or attempts to serve the Affidavit 
document have failed, the process server shall file an affidavit made of service. 
by the person who served or attempted to serve the document stating cf. R.S.C. 
when, where and how he did so and stating the costs incurred and bR~;9> ~9~5 • 

10 shall lodge a copy of .the affidavit with the Prothonotary. (S), 3 (4). 

S. ( 1) Where the request for service is made pursuant to a Certificate. 
convention, the Prothonotary shall give either- cf. R.S.C. 

(Rev.) 1965, 
(a) a certificate- 0. 69, r. 3 

(5). 
(i) certifying that the document or a copy of it, as the 

1 S case may be, was served on the person, ·at the .time, 
and in the manner, specified in the certificate or, if 
attempts to effect service failed, certifying the failure 
and the reasons for the failure ; and 

(ii) certifying the amount of the costs incurred ; or 

20 (b) such other certificate as is appropriate to the terms of the 

2S 

"30 

. 3S 

relevant convention. 

(2) Where the request for service is not made pursuant to a cf. R.S.C. 
convention, the Prothonotary shall give eit-her- (Rev.) 1965, 

0 . 69, r. 2 
(a) a certificate-- (6). 

(i) annexing the letter of request, a copy of the docu­
ment to be served and of any translation, and a 
copy of the affidavit under rule 4 ; 

(ii) identifying the annexures; 

(iii) certifying that the manner of service of ·the docu­
ment and the proof of service ru-e such as are 
required by the rules of the Court regulating the 
service of originating process of the Court in the State 
or, if attempts to effect service failed, certifying the 
failure and the reasons for the failure ; and 

(iv) certifying the amount of the costs incurred; or 

(b) such other certificate as is appropriate to the tenns of the 
letter of request. 
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(3) The certificate shall be sealed with the seal of the Court. 

Part 58. 

cf. R.S.C. 
(Rr:.v, ) L965, 
0. 69, rr. 2 
(7),3(6). 

( 4) The Prothonotary shall send the certificate to the Under cf. R.S.C. 
Secretary of Justice or, if the letter of request or any relevant con- (Rev.) 1965, 

5 vention so 'requires, to the appropriate consul or other authority. ~)~~ (6)~ 

PART 58. 

EVIDENCE FOR EXTERNAL TRIBUNAL. 

1. ( 1) Proceedings for orders under the Foreign Tribunals .£vi- Procedure. 
dence Act, 1856, or the Evidence by Commission Act, 1859, in cf. R.S.C. 

10 relation to a matter pending before a court or tribunal in a place (Rev.) 1965, 
outside the State- 0 . 70, r. 2 

(1). 

(a} may be commenced by a person nominated for that purpose 
by the court or tribunal concerned or, if no person is so 
nominated, by the Attorney-General ; 

l S (b) shall be commenced by summons not joining any person as 
a defendant ; and 

(c) shall be commenced in the Common Law. Division. 

(2) Where proceedings have been commenced in accordance cf. R.S.C. 
with subrule (1) in relation to a matter pending before a coun or (Rev.) 1965, 

20 tribunal, an application for a further order in relation to the same g)70, r. 2 
matter shall be made by motion in the proceedings. · 

(3) Rules 2 to S have effect unless the Court otherwise orders. cf. R.S.C. 
(Rev.) 1965, 
0. 7.0. rr.4 
(2), 5. 

2. Subject to rules 3, 4 and S of this Part, rules 3 to 11 of Part 27 Provisions 
(which relates to evidence by deposition) apply to an examination of P1:1rt 27 

25 pursuant to an order under this P:ut as if the maHer pending before apphed. 
the court or tribunal concerned were proceedings in the Court and as (~ R.~·?965 if the order were made under rule 1 (a) of Part 27 in those proceed- o. 7(i, r. 4 ' 
ings. (2). 

3. The person commencing proceedings under this Part may attend Attend~nce 
30 and take part in the examination. or apphcant 
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4. (1) Subrules (5) and (6) of rule 9 of Part 27 
to an examination under this Part. 

do not apply Deposition 
and 
exhibits. 

(2) The examiner shall send the deposition to the Prothonotary. ~- R.S.C. 
(Rev.) 1965, 
0 . 70,r. S. 

(3) Where the examiner receives an exhibit on production by 
any person, the examiner shall, on the conclusion of the examination, 
return the exhibit to the person producing it unless t·hat person 
consents to the retention of the exhibit. 

( 4) Where the examiner retains an exhibit pursuant to subrule cf. Conven­
t 0 (3), ~~ shall send the exhibit to the Prothonotary together with the ~o5n 'fh)lts, 

deposthon. Foreign 
Tribunals 
Evidence 
and Service 
of Process 
Rules. r. 5. 

5. Upon receipt of a deposition taken under this Division, the Certificate. 
Prothonotary shall- cf. R.S.C. 

(Rev.) 1965, 
(a) give a certificate sealed with the seal of the Court annexing 0. 70, r. S. 

1 S and identifying the letter of request, certificate or other 
document from the court or tribunal requesting the examina­
tion, the order of the Court for examination, the deposition, 
and the exhibits (if any) received from the examiner ; and 

· (b) send the certificate and the annexures to the Attorney-
20 General or, where the letter of request, certificate or other 

document was sent to the Prothonotary by some other person 
pursuant to a convention, to that otlk!r person. 

PART 59. 

ENFORCEMENT OF ExTERNAL JUDGMENTS. 

2S 1. In this Part, unless the context or subject matter otherwise Inter-
indicates or requires, each of the expressions- pretation. 

"judgment"; 

"judgment creditor"; and 

"judgment debtor", 

30 has the meaning which it has in Part II of the Administration of 
11,1S~ice Act, 1924, 

f'Ot;RTH 



p . 

457 

Supreme Court. 

FOURTH SCHEDULE-continuetl. Part 59. 

2. ( 1) Proceedings for registration of a judgment under Part II Commence­
of the Administration of Justice Act, 1924, shall be commenced in ment of. 
the Common Law Division by summons joining the judgment creditor proccedmgs. 

S as plaintiff and the judgment debtor as defendant. (~!,Jy96s, 

(2) The judgment creditor may, unless the Court 
orders, proceed without service of the summons on the 
debtor. 

0.7J,r.2 
(1) (2). 

otherwise cf. Foreign 
judgment Judgments 

Enforcement 
Rules, r. 2; 
R.S.C. 
(Rev.) 1965, 
0. 71, r.2 
(1). 

3. ( 1) The evidence in support of an application for registration Evidence. 
10 of a judgment shall include- cf. 

F.J.E.R., 
(a) the judgment or a verified or certified or otherwise duly r. 3; 

authenticated copy of the judgment; R.S.C. 
1965 (Rev.) , 

(b) ~ere the ~udgmen~ is not ~n English, a translation '?f the 0. 11(, r. 3 
JUdgment Ul Enghsh, certified · by a notary pubhc or (l) 2>· 

1 S ·authenticated by evidence ; 

(c) the name and trade or business, and the usual or last known 
place of abode or of business of the judgment creditor and 
of the judgment debtor, so fa-r ns known to the deponent . 
or witness giving the evidence ; 

20 (d) evidence to the best of the information or belief of the 

2S 

deponent or witness giving the evidence-

(i) that the judgment creditor is entitled to enforce the 
judgment; 

(ii) of the amount in which the judgment is unsatisfied ; 
and 

(iii} that the judgment does not fall within section S (2) 
of the Administration of Justice Act, 1924; 

(e) of the amounts in Australian money represented by the 
amount originally payable under the judgment and by the 

30 amount in which the judgment is unsatisfied, calculated at 
the rate of exchange on the date of the judgment ; 

(f) where proceedings for registration are not commenced within 
twelve months after the date of the judgment, the reasons 
why a longer .period should be allowed pursuant to section 

3 S ~ ( 1' of th~ Administration of Justice Act, 1924. 
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4. ( 1) Where the Court orders that a judgment be registered, the Order for 
Court s-hall fix a time within which the judgment debtor may file registration. 
notice of a motion for an order setting aside the registration. cf. Foreign 

· Judgments 
Enforcement 
Rules, r .4; 
R.S.C. 
(Rev.) 1965, 
0 . 71, r. 5 
(3). 

S (2) The time fixed under subrule (1) shall not, save in excep- cf. F.J.E.R., 
tional circumstances, be less than 14 days after service on the r. 4. 
judgment debtor of notice of the registration. · 

( 3) An order for registration of a judgment shall specify the cf. F.J .E.R., 
amount (exclusive of costs of and incidental to the registration of r . 4 

10 the judgment) for which the judgment may be enforced. Form 1. 

5. ( 1) A register of external judgments shall be kept in the registry Registration. 
of the Common Law -Division. cf. R.S.C. 

(Rev.) 1965, 
0 . 7J,r.6. 

-(2) On entry of an order for registration of a judgment, the 
judgment shall be entered in the register. 

15 6. · (1) Notice of registration of a judgment shall be served on the No~ceo.f 
judgment debtor. reg1strataon. 

20 

25 

. cf. F.J.E.R., 
r. S; 
R.S.C. 
(Rev.) 1965, 
0 . 71, r. 7 
(1). 

cf. F.J.E.R., (2) Service of the notice must be personal except where­
(a) the judgment debtor has entered an appearance or is 

default of appearance ; or 

in r. 5; 
R.S.C. 
!Rev.) 1965, 
0. 7l,r. 7 
(1) (2). (b) the Court otherwise orders. 

(3) The notice of registration shall state- ct.'F.J.E.R., 
(a} particulars of the judgment and of the order for registration; ii~:~rm Z; 

(b) the right of the judgment debtor to apply for an order (Rev.) 1965, 
setting aside the registration; and Oj 71, r. 7 

(c) the time within which the judgment debtor may file notice ( ). 
of a motion for an order setting aside the registration. 
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(4) Where the summons has not been served on the judgment cf. F.I.E.R., 
debtor, the notice of registration shall also state the address for r . .S ~orm 2; 
service of the judgment creditor. rR.~~-> 1965, 

· 0. 71, r. 7 
(3). 

5 7. (1) The Court may, before the expiry of time fixed by an Setting aside 
order for registration or by an order under. this subrule as the time registration. 
within which the judgment debtor may file notice of a motion for an cf. R.S.C. 
order setting aside the registration, extend the time so fixed. b~7I;)r.1~65· 

(4). 

(2) Subject to subrule (3) , the Court may, on motion by the c.f. R.S.C. 
J 0 j~dgment debtor, make an order, on terms, setting aside the regis~ra- b~7t)/l65, 

lion. (3). 

(3) Notice of motion for the order must be filed within the 
time fixed under rule 4 ( 1) or under sub rule ( 1) . 

8 . (1) Subject to this rule, upon registration of a judgment, the Enforce-
1 S judgment may, to the extent of the amount for which the judgment ment. 

may be enforced as specified in .the order for registration, and costs, cf. Sheriff's 
be enforced as a judgment of the Cc.urt in the proceedings in which :~e~ 0 7; 
!he judgment is registered and in any of the manners in which a t92o (E~g.) 
judgment for the payment of money (not for the payment of money No. 1250. 

20 into Court) may be enforced. 

(2) The judgment creditor shall not take any step for enforce- cf. F.J.E.R., 
ment of the judgment until an affidavit of service of the notice of r. 11; 
registration is filed or the Court is otherwise satisfied that the requir~ ~~-;) 1965 
ments of these rules as to service of the notice of registration have o. 11: r. 10 ' 

2 5 been fulfilled. ( 3). 

30 

(3) During. the period before the expiry of the time fixed under cf. F.J.E.R., 
rule 4 ( 1) or under rule 7 ( 1) within which the judgment debtor may ~ 1 g); 
file notice of a motion for an order setting aside tha registration- (lt~v.) 1965, 

(a) the judgment creditor shall not apply for the issue of ·a writ ?i ;•· r. 10 
for levy of property or for a writ of sequestration; · 

(b) the judgment creditor shall not move for payment pursuant 
to a garnishment notice under Part 46 ; 

(c) the judgment creditor shall not take any proceedings to ·have 
the benefit of a charge arising under an order made under 

3S section 27 ( 1) of the Judgment Creditors' Remedies Act, 
1901; and 

(d) the judgment creditor shall not, except by leave of the 
Court, take any other step for enforcement of the judgment. 

FOURTH 



460 

Supreme Court. 

FOURTH SCHEDULE-continued. Part 60. 

( 4) Where the judgment debtor files, within the time fixed under cf. F.J .E.R., 
rule 4 ( 1) or under rule 7 ( I ) , notice of a motion for an order setting k 1 g); 
aside the registration, the judgment creditor shall not, except by leave ( R~v) 196s 

S of the Court, take any step for enforcement of the judgment until o. 11: r. 10 ' 

10 

after the disposal of the motion. · (2). 

(S) Neither of subrules (3) and (4) limits the operation of the 
other subrule. 

PART 60. 

MASTERS. 

DIVISION 1.-General. 

1. ( 1) A master may exercise the powers, functions and jurisdiction Powers. 
of the Court-

( a) under the provisions of the Imperial Acts mentioned in 
I 5 column 1 of Part 1 of Schedule D ; 

(b) under the provisions of the Acts mentioned in column 1 of 
Part 2 of Schedule D ; 

(c) under the provisions of these rules mentioned in column 1 of 
Part 3 of Schedule D; 

20 (d) in respect of the matters mentioned in Part 4 of Schedule 
D; and 

(e) under the provisions of these rules mentioned in column 1 
of Schedule E. 

(2) The matter in column 2 of Parts 1, 2 and 3 of Schedule D 
25 and in column 2 of Schedule E is inserted for convenience of refer­

ence only and does not affect the operation of the rules. 

(3) In relation to any provision mentioned in column 1 of 
Part 1 .or Part 2 or Part 3 of Schedule D, subrule ( 1) bas effect 
subject to the restriction (if any) appearing beside that provision in 

30 column 3. 

( 4) A master may exercise the powers, functions and jurisdic­
tion of the Court in respect of applications and proceedings for, and 
all matters incidental to or for the purposes of, the tyxercise of the 
powers; functions and jurisdiction of the Court by the master under 

35 subrule (l) or under any Act or under any other provision of the 
mles. 
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(S) Where a master, in purported exercise of any power, func­
tion or jurisdiction of the Court, directs the entry of any judgment or 
makes any order or does any other act, the direction, judgment, order 

S or act shall, subject to any appeal, have effect as the direction, judg­
ment, order or act of the Court, notwithstanding that, apart from this 
subrule, the power, function or jurisdiction has not been conferred 
upon or granted or delegated to him. 

Part60. 

2. Where there are two or more masters in a Division, the distribu- Distribution 
10 tion of business amongst the masters shall, subject to any direction of of business. 

the Court, be by direction of the senior master present. 

3. A master shall, on the disposal of any matter before him, give Judgment 
such direction for entry of judgment or make such order as the nature or order. 
of the case requires, except where, by the rules or by any judgment or 

1 S order, he is required to state his deu::rminntion in a certificate or in 
some other manner. 

4. (1) A master may give a certificate as to any matter arising Certificate. 
or decision made in the course of proceedings before him. 

(2) Where proceedings are before a master pursuant to a judg- cf. R.S.C. 
20 ment or order, the certificate of the master shall refer to so much only (Rev.) 1965, 

of the judgment or order as is necessary to show upon what the deter- ?if4• r. 21 
mination of the master is founded. · 

(3) The certificate of a master shall not refer to documents or d. R.S.C. 
evidence except so far as is necessary to show upon what the deter- b R~~·l lif5• 

2S mination of the maste~ is founded. d). • r. 

( 4) The certificate of a master shall not, except where ncces- cf. R.S.C. 
sary, set out the reasons for the determination of the master. (Rev.) 1965, 

0.44, r. 21 
(2). 

(5} The certificate of a master as to an account taken under a cf. R.S.C. 
judgment or order shall- (Rev.) 1965, 

0 . 44, r. 21 
30 (a) specify; by reference to the nwnbers of the items in the {J). 

account, the items (if any) disallowed or varied; and 

(b) specify the additions (if any) by way of surcharge or 
otherwise. 

FOURTH 
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DIVISION 2.-Reference and Removal to Judge. 

5. In this Division, "Court'' means the Court constituted by a Interpreta-
Judge. tion. 

5 6. A master may, of his own motion or on application by a party, Reference. 
refer any proceedings before him to the Court. cf. Protho­

notary 
(Chamber 
Work) 
Rules,r. 8; 
R.S.C. 
(Rev.) 1965, 
0. 32, r. 12. 

7. The Court, before the conclusion of any proceedings before a Removal. 
master, may, on application by a party, order that the proceedings be cf. Act No. 
removed into the Court. 24, 1901, 

s. 80 (1); 
R.S.C. 
{Rev.) 1965, 
0. 44,r. 20 
(1 ). 

10 8. (1) Upon the reference of any proceedings to the Court under Disposal. 
rule 6, or the removal of any proceedings into the Court under rule 7, cf. P. 
the Court may- (C.W.) R., 

( ) h d d 
. . h d' . r. 8; R.S.C. a ear an ctermme any matter 10 t c procee mgs tn respect (Rev.) 1965, 

of which matter the proceedings were before the master; or 0. 32, r. 12. 

15 . (b) determine any question arising in the proceedings and remit 
the proceedings to the master with such directions as the 
Court thinks fit. 

(2) An order of the Court determining any question and remit- cf. R.S.C. 
ting proceedings to the master, with or without directions, need not (Rev.) 1965, 

20 be entered unless there is an appeal from the order, and the master ?i~' r. 20 

shall act on an oflicial copy of a note of the Judge's order. · 

DIVISION 3.-Appeal to Judge. 

9. In this Division, "Court" means the Court constituted by a Judge. Interpreta­
tion. 

10. An appeal shall lie to the Court from any decision, judgment, Right of 
25 order, opinion, direction, determination or certificate of a master, appeal. 

except in any case where an appeal lies as of right to the Court of cf. Act No. 
Appeal pursuant to rule 17. 24, 1901, s. 80 ( 1); 

P. (C.W.) 
R., r. 9; 
R.S.C. 
(Rev.) 1965, 

FOURTH 0. 44, r. 23, 
0 . 58, r. 1. 
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11. ( l) An appeal under this Division shall be instituted by filing Institution 
a notice of motion. of appeal. 

(2) The appeal shall be instituted within 28 days after the 
5 material date or within such extended time as the master or the 

Court may fix. 

(3) The master may extend time under subrule (2) only 
within 28 days after the material date or on a notice of motion filed 
within 28 days after the material date. 

1 0 ( 4) The Court may extend time under sub rule (2) at any 
time. 

(5) For the purposes of this rule the material date is-

(a) in the case of an appeal from a judgment directed to be 
entered by the master-the date of the direction for entry ; 

1 S (b) in the case of an appeal from an order of a master-the 
date of the order ; and 

(c) in any other case-the date of the decision, opinion, direc­
tion, determination or certificate under appeal. 

12. A notice of motion for appeal under this Division shall Not.ice of 
20 state- motion for 

appeal-
( a) whether the appeal is from the whole or part only, and contents. 

what part of the decision of the master · cf. Court of . . . ~~~ 

(b) briefly, but specifically, the grounds relied upon in support ~2jes, r. 3 
of the appeal ; · 

25 (c) what judgment, order or determination the appellant seeks 
in place of the decision of the master ; and 

(d) a date for the hearing of the appeaL 

13. ( 1) On the date of instituting an appeal, the appellant shall- Service and 
uddltional 

(a) serve the notice of motion on each respondent; and .filing. 

30 (b) file a copy of the noti~e of motion. 

(2) The copy filed under subrulc ( 1) (b) shall be for the use 
of the master. 

FOURTH 
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14. (1) An appeal under this Division shall not- Stay and 
reinstate· 

(a) operate as a stay of execution or of proceedings under the ment. 
decision of the master ; cf. C.A.R., 

(b) invalidate any intermediate act or proceedings, ~!(~.W.) 
except so far as the Court may direct or, subject to any direction R., r. 14· 
of the Court, as the master may direct. 

(2) Where any step has been taken for the enforcement of a cf. C .A.R .• 
judgment or order and the Court varies or sets aside the judgment r. 11 (2) · 

1 0 or order on appeal under this Part. the Court may make such orders 
for reinstatement as the Court thinks fit. · 

15. (1) Further evidence shaH be admissible on an appeal under .Evidence. 
tbis Division. 

(2) Oral evidence sha ll not be adduced on an appeal under 
1 S this Division except by leave of the Court. 

(3) An appellant who proposes to adduce further evidence on 
an appeal shall-

(a) if the evidence is to be by affidavit, serve the affidavit on each 
respondent ; or 

20 . (b) if the evidence is to be adduced orally, serve on each 
respondent a statement of the general nature of the 
evidence, 

not more than 7 days after the date of institution of tbe appeal. 

16. Upon the hearing of an appeal under this Division the Court Disposal. 
25 shall direc.t the entry of such judgment or make such decision, order, cf. P. 

direction or determination as tbe nature of the case requires. ~~:~·l1. 

DIVISION 4.-Appeal to the Court of Appeal. 

17. An appeal shall lie to the Court of Appeal in accordance with Cases for 
sections 101 and 103 of the Act. subject however to the leave of the appeal. 

30 Court of Appeal in any case to which section 10 I (3) applies, and ({:{ R.s.c
965 except in ·the cases mentioned in section 101 (2), from aoy decision, 0 SS.)r 12 ' 

judgment, order, opinion, direction or determination of the Court in a · • · · 
Division constituted by a master-

35 
(a) io proceedings under section 22 of the Married Women's 

Property Act, 1901 ; 
FOURTH 
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(b) upon a trial of proceedings pursuant to a direction under 
rule 13 of Part 56 (which relates to interpleader) ; 

(c) upon a trial of proceedings pursuant to a judgment for 
S damages to be assessed. 

PART 61. 

REGISTRARS. 

Pam 61, 62. 

1. ( 1) A registrar may exercise the powers, functions and jurisdic- Powers. 
tion of the Court under the provisions. of these rules mentioned in 

1 0 column 1 of Schedule E. 

(2) Where a registrar, in purported exercise of any power, 
·function or jurisdiction of the Court, directs the entry of any judg­
ment or makes any order or does any other act, the direction, judg­
ment, order or act shall, subject to rule 3, have effect as the direction, 

1 S judgment, order or act of the Court, notwithstanding that, apart from 
this subrule, the power, function or jurisdiction has not been conferred 
upon or granted or delegated to 'him. 

2. The Court may by order direct a registrar to do, in 
ceedings, any act relating to the duties of his office. 

any pro- Mandatory 
order. 
cf. Act 
No.23, 
1912, s. 147. 

20 3. Where a registrar gives a direction or makes an order or does any Review. 
other act in any proceedings, the Court may, on application by any 
party, review the direction, order or act, and may make such order by 
way of confirmation, variation, discharge or otherwise as the Court 
thinks fit. 

. 2S 4. The powers of the Court under this Part may, in respect. of the Court of 
registrar of the Court of Appeal, be exercised by a Judge of Appeal. Appeal. 

PART 62. 

SlmluPF. 

DMSION 1.--General. 

30 1. In this Part, unless the context or subject matter otherwise Interpre-
indicates or requires- ' tation. 

"bill" means bill of fees of the Sheriff. 
FOURTH 
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"fees" includes charges and poundage. 

"person interested" in relation to the fees of the Sheriff in respect 
of the service or execution of any process, means--

Part 62. 

S (a) a party who lodges the process with the Sheriff fot 

10 

service or execution ; 

(b) a solicitor who gives an ·undertaking to pay the fees 
or is otherwise liable ti> pay the fees; or 

(c) in the case of a writ of execution authorising the 
Sheriff to levy the fees on a'ny property, the person 
upon whose property the levy is authorised. 

"process" includes a wriL 

2. Where the service or execution of any process would require Service 
the Sheriff or his officer to go more than forty miles from the .oearest ~nd execu-

1 S headquarters of any of his officers, the Sheriff shall not be co.m- ~~~a~tc~. 
pellable to serve or execute the process. cf. Sheriff's 

Rules, r. 11. 

3. ( 1) The Sheriff shall not suspend the execution of any process, Suspension 
except upon an absolute instruction in writing to that effect lodged ~f execu-
witb him by the party by whom the process is lodged. tion. . 

d. Sheriff's 
Rules, 
r. 13; 
R.S.C. 
{Vic.). 
0 . 67 (A), 
r. 8. 

20 (2) .A party who has lodged an instruction to suspend the execu- cf. Sheriff's 
tion of any process may withdraw the instruction by lodging with the :~C: r. 13; 
Sheriff an instruction to execute the process. (Vi~.). 

0. 67-(A), 
r. 8. 

4. ( 1) Where the Sheriff defaults by not executing any process Default. 
according to its tenor, he shall be liable to punishment as if in cf. Sherifrs 

25 contempt of Court. Rules, r. 10. 

(2) Part SS (which relates to contempt) applies to the punish­
ment of the Sheriff under this rule as if his default were contempt of 
Court. 

FOURTH 
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0MSION 2.-Fees. 

Part 62. 

5. (1) Where a party to any proceedings lodges any process with Security. 
the Sheriff for service or execution, the Sheriff may, upon lodgment cf. Sheriff's 

5 and from time to time after Jodgment- Rules, r. 3. 

(a) require the party to deposit with him money in an amount 
fixed by him to be applied in or towards satisfaction of his 
fees; or 

(b) as to the whole or any part of the fees, take an undertaking 
1 0 by the party's solicitor to pay them instead of requiring a 

deposit. 

(2) Where a party required to make a deposit under subrule 
( 1) objects to the amount fixed by the Sheriff, the Court, on motion 
by the party, may, by order, fix the amount to be deposited •. 

15 (3) The Sheriff may defer service or execution of any process cf. Sheriff's 
until a deposit is made or an undertaking is given in accordance with Rules, r. 3. 
this rule. 

( 4) Where it appears that the amount deposited under this rule cf. Sheriff's 
exceeds the fees of the Sheriff, the Sheriff shall repay the excess to the Rules, r. 4. 

20 party depositing the money or to his solicitor. 

6. Where a party, by his solicitor, lodges with the Sheriff any pro- Liability 
cess for service or execution the solicitor shall be liable for the fees of · 
of the Sheriff, whether or not the solicitor has given an undertaking solicitor. 
pursuant to rule 5 ( 1) (b). 

25 7. (1) The Sheriff. shaU, on the request of a person interested, BID. 
furnish him with a bill. 

(2) The Sheriff may serve a bill on anr person interested. 

8. (1) Subject to subrule (2), the Court may, on motion by a Taxation. 
person interested, order that fees be taxed. ct.:·Sberifr• 

Rules, r. 7; 
S.'R.&.. 0 . 
1920 (Eng.) 

30 (2) Where a bill bas been served on or furnished to a person No. 12$0. 
interested, be may not apply for an order for taxation of the fees, 
except upon notice of motion filed within 7 days after the date of 
service or furnishing of the bill. 

FOURTH 
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(3) Where the Court orders that fees be taxed, an application 
to proceed with the taxation shall be made by the Sheriff to a taxing 
officer by motion in the proceedings. 

5 (4) Division 6 of Part 52 and rulea 51, 52, 54, 57, 59, 60, 61 
and 62 of that Part apply to a taxation under this rule as they apply 
to a taxation of costs and as if the Sheriff were a party. 

Part63. 

9. (1) Where a bill is served on or furnished to a person interested J?etermioa­
by the Sheriff, the amount of fees shown in the bill shaH, unless the tion. 

10 Court otherwise orders, be binding as between the Sheriff and the 
person interested unless the penon interested obtains an order for 
taxation under rule 8. 

(2) Where the fees are taxed pursuant to an application by a 
person interested Wider rule 8, the amount fixed on taxation shall, 

1 S subject to any alteration on reconsideration, review or appeal, be bind­
ing as between the Sheriff and the person interested. 

10. Where in any proceedings a solicitor has given an undertaking Default 
to pay, or is otherwise liable to pay, any fees of the Sheriff, and the byli . 

li . d h f 'tb' 7 d af th so citor. so c1tor oes not pay t c. ees w1 m ays ter e amount . , 
20 bas become binding under rule 9 as between the solicitor and the ~~~~e~~~ 5 

Sheriff, the Court may, on motion in the proceedings by the Sheriff, ' · · 
order the solicitor to pay the fees to the Sheriff. 

PART 63. 

DJSAliJLITY. 

IS 1. Where it is necessary to refer to the office of a tutor, he shall be Reference 
described as a tutor unless it is necessary to distinguish between the to tutor. 
offices of next friend and guardian ad litem. 

2. (1) Subject to subrule (3), a disable person may not, except by Need for 
his next friend, bring or make a claim or carry on any proceedings tutor. 

30 for relief in the Court. d. R.S.C. 
(Rev) 196.5, 

FOURTII 0. 80, r. 2 
(1) . 
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(2) Subject to subrule (3), a disable person may not, except 
by his guardian ad litem-

(a) defend any proceedings; 

(b) intervene in any proceedings ; or 

(c) appear in any proceedings under a judgment or order. 

Part63. 

cf.R.S.C. 
(Rev.) 1965, 
0. 80, r. 2 
(1). 

(3) Where, in any proceedings, a disable person has a tutor, the cf. R.S.C. 
disable person may, by his tutor, commence, carry on or defend (Rev.) 196$, 
any claim in those proceedings for relief under section 78 of the ?i :0• r. 2 

10 Act. ' 

lS 

3. ( 1) Subject to the rules, where a disable person is a party to any Conduct of 
proceedings, anything which would, if he were not a disable person, proceed­
be required or aut~ori.sed by these rules to be done by him shall or ~~~r~Y 
may be done by hts tutor. cf. R.S.C. 

(Rev,) 1965, 
0. 80, r. 2 
(2). 

(2) A tutor must act by a solicitor. · 

4. (1) Subject to subrule (5) and subject to rules S and 7, 
order appointing a tutor is not necessary. 

cf. R.S.C. 
(Rev.) 196S, 
0. 80,r.2 
(3). 

an Appoint· 
ment of 
tutor 
generally. 
c;f. R.S.C. 
(Rev.) 196S, 
0. 80, r. 3 
(2). 

(2) A person who has not attained the age of 21 years or who, 
owing to mental illness. is incapable of managing his affairs may 

20 not be a tutor and a corporation may not be a tutor, but otherwise, 
and subject to subrule (3 ), any person (including a married woman) 
may be a tutor. 

(3) A person may not be a tutor of a disable person in any pro· cf. R.S.C. 
ceedings in which he has an interest adverse to the interest of the bR~~.) 1~6S, 

25 disable person. (li) (c)· 
(iii) . 

( 4) A person shall not be made a tutor without his consent. cf. R.S.C. 
(Rev.) 1965, 

FOURTH 
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(5) Where a person has been or is tutor for a disable person cf. R.S.C. 
in any proceedings, no other person may, except on appointment by bRs~.) 1~65, 
the Court, act as tutor for the disable person in those proceedings. (4) . 'r. 

S (6) A person shall not take any step in any proceedings as tutor d. R.S.C. 
for a disable person unless beforehand there have been filed- &~io·.>/~65, 

(a) his consent to act; and (8) (a), 

(b) a certificate by his solicitor that the tutor has no interest in 
the proceedings adverse to that of the disable person. 

10 S. ( 1) Where a mentally disable person has a curator and the Appoint­
curator has or may be given authority, under the Mental Health Act, rnent of 
1958, to bring or defend proceedings on b;:half of the mentally disable ~~~~~fy 
person, a person ot11er than the curator shall not, unless . the Court disable 
otherwise orders, act as tutor of the mentally disable person in person. 

1 S proceedings which the curator has or may be given authority to bring cf. R.S.C. 
or defend. (Rev.) 1965, 

0. 80, r. 3 
. (J). 

(2) Where, after the commencement of proceedings, a party cf. R.S.C. 
becomes a mentaUy disable person, no step in the proceedings shall bR80.) 1~65, 
be taken by or against the mentally disable person until a tutor for {5) · r. 

20 him bas been appointed by the Court. · 

25 

30 

(3) A person shall not take any step in any proceedings as cf. R.S.C. 
tutor for a mentally disable person unless he has been appointed tutor bR~6) 1~6S, 
by the Court or unless there has been filed (in addition to the docu- (Ei) (b)· 
ments mentioned in rule 4 (6))- (c). 

(a) in a case to which subrule ( 1) applies, a certificate by the 
tutor that he is curator for the mentally disable person and 
specifying the date on which and the manner by which be 
became curator ; or 

(b) in a case to w.hich subrule (1) does not apply, a certifi<:ate 
by his solicitor that he knows or that he believes that 

. subrule ( 1) does not apply and giving the grounds of his 
knowledge or belief. 

6. ( 1) Where originating process in any proceedings is served on Non· 
a disable person and an appearance is required to be entered by the app~arance 

35 disable person within a limited time but no appearance is entered by dtsable 
• · h' h · person · wtt m t at ttme, a party to the proceedings shall not take any step in f R s'c 

the proceedings affecting the disable person until an appearance is (R.ev'.)'t965, 
entered by a tutor for the disable person. 0. 80. r. 6. 

FOURTH 
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(2) Where, in proceedings in the Equity Division, notice of a cf. R.S.C; ~ 
judgment or order is served on a disable person and an appearance bRs~·> !~65, 
is not entered by the disable person, the Court may stay proceedings ( 4). ' r · 

S under the judgment or order until an appearance is entered by a · 
tutor for the disable person. 

(3) A person moving for an appo~tment under this 11J)e shall, cL R.S.C. 
unless the Court otherwise orders, serve notice of the motion on the (Rev. ) 1965, 
disable person. g)s~d)· 6 · 

. {6). 

10 7. ( 1) The Court may, on motion by a party to proceediogs or Appoint­
any other person, app"int a tutor for a disable person for the purposes meut.by 
of the proceedings. the Court. 

cf. R.S.C. 
(Rev.) 1965, 
0. so; rr. 3 
(4) (S) , 
6 • . 

( 2) The evidence on a motion for :m appointment under subrute · cf. R.S.C. 
(1) f;hall include evidence- · (Rev.) 1965, 

· . 0. 80, r. 6 
IS (a) that the person for whom the tutor is proposed to be (S) {7). 

20 

appointed is a disable person ; 

(b) that the proposed tutor-

(i) consents to act ; 

(ii) is a proper person for appointment ; and 

(iii) has no interest in the proceedings adverse to the 
interest of the disable person ; 

(c) that the disable party is in default of appearance, if that is 
the fact. 

8. ( 1) The Cowt ·may, on motion by a party to proceedings or by Removal. 
25 any other person or of its own motion-, . 

(a) remove a tutor; and 

(b) stay the proceedings until appointment of a tutor in place 
of the tutor removed. 

(2) A person moving for an order under this rule shall,. ualess 
30 the Court otherwise orders, serve notice of the motion on the tutor 

whose removal is sought and on the disable person for whom be is 
, tutor. 

FOUR1H 
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9. Part 15 rule 20 (1) does not apply to an opposite party who is No imputed 
a disable person. admission 

10. Parts 23 and 24 apply to a disable person and to .his tutor. 

on plead­
ings. 
cf.R.S.C. 
(Rev.) 1965, 
0. BO,r. 8. 

Discovery 
and interro­
gatories. 
cf. R.S.C. 
(Rev.) 1965, 
0. 80, r. 9. 

S ll. (1) Where proceedings have been commenced, and aft~rwards Com-. 
an agreement is made by the tutor in the proceedings of a disable pronuse, ~tc. 
person for the compromise or settlement of any matter in dispute of { 1atter m 
in the proceedings, the Court may approve or disapprove the ~~ R.S.C. 
agreement. (Rev.) 1965, 

0 . 80, r. 10. 
10 (2) An agreement approved by the Court under subrule (1) 

is as binding on the disable person as if the disable person were not a 
disable person and his tutor were his agent to make the agreement. 

(3) An agreement disapproved by the Court under subrule (1) 
is not binding on the disable person. 

1 S ( 4) This rule does not apply to an agreement for a com· 
promire or settlement to which the Damages (Infants and Persons of 
Unsound Mind) Act, 1929, applies. 

12. ( 1) A tutor shall not, except by leave of the Court, bring Payment 
money into Court under Part 22 or accept money brought into into Court. 

20 Court under that Part. cf. R.S.C. 
(Rev.) 1965, 
0. 80, r. to. 

(2) Subrule (1) does not apply to the acceptance of money 
brought into Court under Part 22 where the Damages (Infants and 
Persons of Unsound Mind) Act, 1929, applies to that acceptance. 

13. (1) Where a claim enforceable by proceedings in the Court Com-, 
2S is made by or on behalf of, or against, a disable person and, before ~~ause, ~tc. 

proceedings are commenced to enforce the claim, an agreement is ore suJt. 
made by or on behalf of the disable person for the compromise or ({i_ R.~·<f965 
settlement of the claim, the Court may approve or disapprove the o. ~o: r. 11 ' 
at:reemeqt, (1) (S). 

fO\J.Rlll 
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(2) An agreement approved by the Court unde.r subrule (1) 
is as binding on the disable person by or on whose behalf it is made 
as if the disable person were not a disable person and, where the 

S agreement is made by another person on behalf of the disable person, 
as if that other person were his agent to make the agreement 

(3) An agreement disapproved by the Court under subrule (1) 
is not binding on a disable person by or on whose behalf it is made. 

Part 63. 

(4) NfJtwithstanding Part 4 rule 2 (which relates to cases where cf. R.S.C. 
10 a statement of claim is required), a person may commence proceed- (R~v. ) 196.5, 

ings by summons for approval of an agreement under this rule and ?i :o, r. 11 
may, by the summons, seek enforcement of the claim in case the · 
Court does not approve the agreement. 

(5) Where, in proceedings by summons under this rule, a claim cf. R.S.C. 
15 is made under the Compensation to Relatives Act of 1897, the plaintiff (~0-l 196.5, 

shall file and serve with the summons a full particular of the matters ?2) 'r. 11 

specified in section 6 of that Act. · 

( 6) Where, in proceedings under this rule, the Court does not cf. R.S.C. 
approve an agreement but the plaintiff seeks to enforce the claim, the (Rev.) 1965, 

20 Court may give directions for the further conduct of the proceedings, ?i :.o. r. 11 

14. ( 1) The Court may give its approval under rule 11 or rule Terms of 
13 on terms. approval. 

(2) Without affecting the generality of subrule (1), the 
Court-

25 (a) may, as a term of its approval, require that any money or 
other property payable or applicable to or for the benefit of 
a disable person be dealt with by way of settlement or 
otherwise as the Court thinks fit for the benefit of the disable 
person; and 

30 (b) may make such orders as it thinks fit for the carrying out of 
its requirements under paragraph (a). 

15. (1) This rule applies where, in any proceedings, a document is Service . 
. required to be served personally on a disable person. ef. R.S.C. 

(Rev.) 196!1, 
0. 80, r. 16 
(1) . 

(2) Personal service on a disable person shall not be effected 
35 otherwise th~ ill accordance with this rule. 

FOUR,TH 
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(3) Where the disable person bas a tutor in the proceedings, 
the document may be served on the tutor. 

Part63. 

(4) The document may be served on any person (including the cr. R.S.C. 
S disable person) whom the Court may, before or after service, approve. (Rev.) 1965, 

0. 80,r. 16 
{3). 

10 

(5) Where the person to be served is an infant and bas no cf. R.S.C. 
tutor in the proceedings, the document may be served- (Rev.) 1965, 

0. 80, r. 16 

(a) if he is aged 16 years or upwards, on him; 

(b) on a parent of his or a guardian of his person or of his 
estate; or 

(c) if he bas no parent and has no guardian of his person or of 
his estate, on a person with whom be resides or in whose 
care be is. 

(2) (a) . 

(6) Where the person to be served is a mentally disable person cf. R.S.C. 
1 S and has no tutor in the proceedings, the document may be served- (hv.) 1965, 

0. 80, r. 16 
(a) if he has a curator, on the curator; or (2) (b). 

(b) if he has no curator, on a person with whom he resides or 
in whose care he is. 

(7) A document served pursuant to any of subrules (3) to (6) cf. R.S.C. 
20 must be served in the manner required by the rules with respect (Rev.) 1965, 

to the document. ?i:o, r. 16 

(8) A judgment or order requiring a disable person to do, or cf. R.S.C. 
refrain from doing, any act, a notice of motion for the committal. of a (Rev.} 1965, 
d isable person, and a writ of subpoena against a disable person, must, ?.i)BO, r. 16 

25 in addition to any other service required by these rules, and notwith~ · 
standing anything in subrules (3) to (6), be served personally on the 
disable person. 

(9) Subrule (8) does not apply to an order for interrogatories cf. R.S.C. 
or for discovery or inspection of documents. (Rev.) 1965, 

0. 80, r. 16 
(4). 

30 (10) This rule does not extend the jurisdiction of the Court 
over a disable person absent from the State. 
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PART 64. 

BUSINESS NAMES. 

1. In this Part, "business name" means a name, style, title or dcsig- Interpre-
S nation under which a person carries on a business, not being a name tation. 

consisting of the name of that person and the name of each other cf. Act No. 
person, if any, in association with whom that person carries on 1I,41~n· 
business, without any addition. s8 '(1) (a) . 

2. ( 1) Where a claim for relief is made against any person in Proceed-
1 0 respect of anything done or omitted or suffered in the course of, or ing~ in 

otherwise relating to, a business carried on . within the State by that busmess 
d b . d h b . . h name. person un er a usmess name an t at Usmess name 1s not, on t e 

date on which proceedings in the Court for that relief are commenced, 
registered under and for the purposes of the Business Names Act, 

1 S 1962, in relation to that person, then, subject to this Part-

( a) the proceedings may be commenced and prosecuted against 
that person in that business name ; 

(b) that business name shall, for the purpose of the proceedings, 
be a sufficient designation of that person in any process or 

20 other legal document or instrument ; and 

(c) any judgment given or order made in the proceedings may 
be enforced against that person or, where there are two 
or more such persons, against any of them. 

(2) Section 14 (3) of the Business Names Act, 1962, (which 
25 subsection relates to proceedings io a business name) does not apply 

to proceedings in the Court. 

3. ( 1) Where a person is carrying on business within the State Service. 
under a business name not registered under and for the purposes cf. Act No. 
of the Business Names Act, 1962, in relation to that person, any 11 , 1962, 

30 originating process or other document in or relating to any proceed- s. 3l (2). 
ings may be served-

3S 

(a) by leaving it at a place within the State where the business 
is carried on with some person apparently engaged (whether 
as servant or otherwise) in the business and apparently of 
or above the age of 16 ycar5 ; or 

(b) by sending it by certified mail addressed to the business 
name or to the person to be se_rved and addressed to a place 
within the State where the business is carried on. 
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(2) Subrule (I) applies whether the person to be served 
is sued in his own name or in a business name. 

Part64. 

(3) Service in accordance with subrule ( l) shall have effect cf. Act No. 
5 as personal service. 11, 1962, 

s.31 (2). 

( 4) Where a document is served · in accordance with either of 
paragraphs (a) and (b) of subrule (1}, the place of service shall, 
for the purpose of the proceedings, be the place mentioned in that 
paragraph, wherever (whether within the $tate or not) the person 

10 served may be at the time of service. 

(5) This rule does not limit the operation of section · 31 (2) 
of the Business Names Act, 1962, or of any other Act or any rule 
or regulation relating to :service. 

4. ( 1 ) Where any person is sued in a business name, he 
15 not enter an appearance except in his own name. 

shall Appearance. 
cf. General 
Rules of 
the Court, 
0. 28, rr. 10, 
17. 

(2) Where any person enters an appearance in proceedings in cf. R.S.C. 
which he is sued in a business name, he shall file and serve with his &R~~.) li.6S, 
notice of appearance a statement of the names and places of residence (i) (3)·. 
of all the persons carrying on business under that business name on 

20 the date of commencement of the proceedings. 

(3) Where a person fails to comply with subrule (2) , the 
Court may order that his appearance be struck out. 

5. ( 1) Where proceedings are commenced against any person in Amend-
a business name, the plaintiff shall, as soon as practicable, take all men.t as to 

25 reasonable steps (whether by way of discovery, interrogatories or l)artles. 
otherwise) for the purpose of ascertaining the name of the defendant 
and shall, so far as practicable, make amendments so that the 
proceedings arc continued agrunst the person sued in his own name 
and not in his business name. 

30 (2) Where proceedings are commenced against any person in 
a business name, the plaintiff shall not, without the leave of the Court. 
take any step in the proceedings, except in respect of service of the 
originating proces~ and except for the purpose of compliance with 
subrule ( 1), until amendments are made in accordance with sub-

35 rule (1). · 
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(3) Where an amendment is made under this rule, the mode of 
amendment and service after amendment shall be in accordance 
with rules 7, 8 and 9 of Part 20. 

5 ( 4) A party may make any amendment pursuant to rule 2 of 
Part 20 notwithstanding that he has made an amendment under this 
rule. 

Part 64. 

6. ( 1) Where proceedings against a person in a business name are Execution. 
continued by leave given under rule 5, a judgment or order against cf. R.S.C. 

l 0 that person in the business name shall not be enforced by execution (Rev.) 1965, 
except as mentioned in this rule. 0. 81, rr. 5, 

9. 

(2) A judgment or order against a person in a business name cf. R.S.C. 
may be enforced by execution against any property of the business (Rev.) 1965, 
carried on under that name and, where the judgment or order is against ?·

9
81, rr. 

1 S partners, against any other property which is property of the partner- ' · 
ship. 

(3) In subrule (2), the expression "property of the business", ef. R.S.C. 
in relation to a judgment or order against a person in a business- (Rev.) 1965, 
name, means all property and rights and interests in property, ~· Bl, rr. 5, 

20 originally brought into the business carried on under that name or ss Vic. No. 
acquired, whether by purchase or otherwise, on account of the 12. s. 20 
business, or for the purposes and in the course of the business, being (1). 
property, rights or interests of that person. 

7. ( 1) Notwithstanding rule 6, the Court may vary a judgment or Variation 
25 order against a person in n bwloe~s name so as to make it a judgment ofjudg­

or order against that person !n his own name and, when so varied, the mC:tt or 
judgment or order may be enforced accordingly. or cr. 

(2) Notice of a motion for a variation of a judgment or order 
under subrule ( 1) shall be served personally bu the person against 

30 whom the judgment was given or the order was made, and rule 3 
shall not apply to that service. 

8. ( l) Where it appears to the Court that some person has or Discovery 
may have knowledge of facts, or hilS or may have in his possess ion, In llld of 
.custody or power any document or thing. tending to assist in the rule:~ S 

35 ascertainment of t-he name or description or other identification of a and 7· 
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defendant sued in a business name, the Court may, for the purpose 
of enabling amendments to be made under rule 5 or a variation of a 
judgment or order to be made under rule 7-

Part 65. 

5 (a) order that person to attend before the Court or an officer 

10 

of the Court and be orally examined on any matter relating 
to the name or description or other identification of the 
defendant: 

(b) order that person to produce any document or thing in his 
possession, custody or power relating to the name or descrip­
tion or other identification of the defendant : and 

(c) if that person is a corporation, order the corporation or any 
officer of the corporation to produce any document or 
thing in the possession, custody or power of the corporation 

15 relating to the name or description or other identification 
of the defendant. 

(2) In subrute (l), "description", in relation to a defendant, 
includes the place of residence, place of business, occupati~n and sex 
of the defendant. 

20 ( 3) Part 3 rules 2 (2), 3 and 4 (which relate to service, 

25 

conduct money, and exp~nse and loss) apply in relation to an order 
under this rule as they apply in relation to an order under Part 3 
rule 1. 

PART 65. 

DOCUMENTS. 

1. ( 1) A document in any proceedings shall be headed "In the Heading 
Supreme Court of New South Wales·• together with a reference to the and title. 
appropriate Division or to the Court of Appeal and shall show the 
serial number of the proceedings. 

30 (2) A document in any proceedings between parties shall be 
entitled between the parties, and not otherwise. 

(3) A document in any proceedings in which th~re is no 
defendant shall be entitled "The application of" together with the 
name of the plaintiff, and not otherwise. 

3 5 ( 4) Except in the case of an originating process or a mJ nut~ cf. Con-
of a final judgment or final order, a document may bear nn nbbrevia- soli~ated 
·tion of the title of the proceedings sufficient to identify the REqu1

1ty f . u~o 
proceedlllgs. 1902 
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2. ( 1) This rule applies to a document prepared by a party for Pa~r and 
use in the Court, except to the extent that the nature of the document wntmg. 

d l. · · bl cL R.SC reo ers comp 1ance 1mpracttca e. (Rev.)·
1
9

6
s, 

0. 66, rr. I, 
2 (1). 

S (2) A document shall be on paper of durable quality, capable cf. R.S.C. 
of receiving ink writing, and measuring about 13 inches long and (Rev.) 1965, 
8 inches wide. 0 . 66, r. I; 

High Court 
Rules, 0. 61, 
r . 4 (1) (c). 

(3) The writing on a document shall be on one face of the cf. H.C.R., 
paper only and a margin of not less than two inches shall be kept clear ?i)6~d)· 4 

1 0 on the left hand side. · 

( 4) There shall be a space of not less than a quarter of an inch cf. H.C.R., 
between the lines of writing 0. 61, r. 4 

. (1) (b). 

(5) The writing shall be clear, sharp, legible and permanent. 

(6) A carbon copy shan not be .fiJed. 

IS (7) A document shall not be filed if it bears any blotting, cf. Court 
erasure, or such alteration as to cause material disfigurement. oRf A

1 
ppcal

42 

20 

2S 

30 

u es, r. 
(1) (a). 

3. ( 1) A document prepared by a party for use in the Coun shall Backsheet. 
have a backsbeet-

(a) beaded "In the Supreme Coun of New South Wales" 
together with a reference to the appropriate Division or to 
the Court of Appeal ; 

(b) sbowing-

(i) the serial number of the proceedings; 

(ii) the title of the proceedings or an abbreviation of a 
·title of the proceedings sufficient to identify the 
proceedings ; 

(iii) a description of the document; 

(iv) the name, address and telephone number of the 
solicitor for the party and, if the solicitor acts in the 
proceedings by an agent, the name, address and 
telephone number of the agent. 
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(2) Where the party preparing a document for usc in the Court 
is not represented by a solicitor, subrule (1) (b) (iv) does not 
apply, but the backsheet shall show the name and address for service 

S of the party. 

Part66. 

4. Dates, sums and other numbers shall be expressed in 
and not in words. 

figures Numbers. 
cf.R.S.C. 
(R~.) 1965, 
0.41,r.l 
(7). 

5. The Court may order to be struck out of any document any Scandal, 
matter which is scandalous, frivolous, vexatious, irrelevant or otherwise etc. 

1 0 oppressive. cf. R.S.C. 
(R:cv.) 1965, 
0. 18, r. 19 
(l ); o. 41, 
r. 6. 

6. (1) The registrar of each Division shall have charge of the Cbargo of 
documents in proceedings in the Division and of the records of the documents 
~~~ ~ 

records. 

(2) The registrar of the Court of Appe;,l shal.] have charge of 
15 the documents filed in proceedings in the Court of Appeal and of the 

records of the Court of Appeal. 

7. ( 1) A person may not search in the registry for or inspect any Search. 
document in any proceedings except with the leave of the Court. cf. General 

Rules of the 
Court, 
0.29, T. 8. 

(2) Subrule (I) does not apply to a party to the proceedings ct. G.R.C., 
20 or to the Registrar General. 0. 29, r. 8. 

PART 66. 

SOLICITOIIS. 

1. ( 1) Every matter or thing which under the Act or the rules or Power to 
otherwise by law is required or allowed to be done by a party may aet.by 

25 be done by his solicitor. solictlor 
c:f. General 
Rules of 

(2) Subrule ( I ) does not apply where the context or subject the Court, · 
matter otherwise indicates or requires. 0 . 4. r.J. 
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2. Where a solicitor or his partner acts as solicitor for any party Adverse 
to any proceedings, or is a party to any proceedings, that solicitor parties. 
shan not, without leave of the Court, act for any other party to tbe cf. Solici-

5 proceedings not in the same interest. t~rs Prac­
tices Rules, 
r. 18. 

3. (1) Where a solicitor acts for a party -in any proceedings, 
party may change his solicitor. 

the Change of 
solicitor. 
cf.R.S.C. 
(Rev.) 1965, 
0. 67, r.l 
(1). 

(2) Where a party changes his solicitor, he shall file notice .of cf. R.S.C. 
the change and serve the notice on the other parties and, where &Rev.) 1965, 

10 practicable, his former solicitor. <i )673 )· 1 

(4). 

4. Where a solicitor (in this rule called the principal solicitor) Change of 
acts for a party in any proceedings and another solicitor acts as agent agent. 
for the principal solicitor in the proceedings and the principal solicitor cf. R.S.C. 
changes the solicitor acting as agent, the party shall file notice of the (Rev.) 1965, 

1 S change and serve the notice on the other parties and on the former 0 · 67• r. 2· 
agent solicitor. 

S. Where a party acts for himself in any proceedings and afterwards Appoint­
appoints a solicitor to act for him in the proceedings, the party shall me.n~ of 
file notice of the change and serve the notice on the other parties. sohcttor. 

. tf. R.S.C. 
fRc~·.) 1965, 
0. 67, r. 3. 

20 6. ( 1) Where a solicitor acts for a party in any proceedings and Removal 
afterwards the party determines the authority of the solicitor to act of solicitor. 
for him in the · proceedings- cf. R.S.C. 

2S 

(Rev.) 196.5, 
(a) the party shall file notice of the change and serve the notice 0. 67, r. 4. 

on the other parties and on his former solicitor ; and 

(b) the former solicitor may file notice of the change and serVe 
the notice on the parties. 

(2) Subrule (I) does not apply to a case to which rule 3 
applies. 

• 7. ( 1) Where a solicitor acts for a party to any proceedings and Withdrawal 
30 afterwards ceases to act, the solicitor may, subject to subrule (2), of solicitor. 

file notice of the change and serve the notice on the parties. cf. G.R.C., 

p 67307-31 
FOURTH o. 4' r. 5 
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(2) A solicitor shall not file or serve notice of a change under cf. G.R.C., 
subrule ( 1) without leave of the Court unless he has, not less than ?i :· r · 5 

seven days before doing so, served ou his former .client notice of his · 
S intention to file and serve the notice of change. 

(3) A solicitor fiJing a notice of change under subrule (1) cf. G.R.C., 
shall, except where the notice is filed with the leave of the Court, file ~i ~· r · S 
and serve with the notice an affidavit showing service in compliance • 
with subrule (2). 

1 0 ( 4) A solicitor may serve a notice under this rule on his cf. G.R.C., 
former client by posting it to the former client at the residential or ?ii' r. S 
business address of the former client last known to the solicitor. • 

. 
8. A change of which notice is required or permitted to be filed Effect of 

under any of rules 3, 4, 5, 6 and 7 shall not have effect a's between change. 
15 a party or solicitor to which the change relates on the one hand and (ft R.~·?965 the Cou.rt or any other party on the other hand until notice of the o. ~~. r. 1 ' 

change IS filed and, as regards any other party, served on that other (1). 
party. 

9. (1) Where any signature by a solicitor is required or permitted Signal';lr~ 
20 for the purpose of any proceedings, the signature for the solicitor by i~: sohct­

an~ .of the follov:'ing persons shall, as well as the signature of the cf. G.R.C., 
solicitor, be suffictent- o. 9, r. 1. 

(a) a partner of the solicitor; 

(b) a solicitor who is Sydney agent of the solicitor for the 
25 purpose of the proceedings : 

(c) a partner of the Sydney agent; 

(d) a solicitor employed by the solicitor or by the Sydney agent; 
and 

(e) a signatory authorised under subrule (2). 

30 (2) The registrar of any Division or of the Court of Appeal 
may authorise a clerk of a solicitor to be a signatory for the purposes 
of subrule l (e) in all or in any class of proceedings in the Division 
or in the Court of Appeal, as the case may be, for his master and for 
any solicitor of whom his master is Sydney agent and may revoke any 

3 S authority given under t,\lis rule. 

(3) A signature made pursuant to this rule shall be accom· 
panied by a statement of the capacity in which the signature is made. 
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PART 67. 

DEFAMATION. 

1. This Part applies to proceedings for defamation. 

Part 67. 

Applica­
tion. 
cf.R.S.C. 
(Rev.) 1965, 
0. 82, r. 1. 

5 2. The particulars required by Part 16 rule 1 in relation to a state- Particu-
ment of clnim shall include- . larsb:

1
. 

pu tca-
tionsand 
innuendo. 

(a) sufficient particulars of the publie~tions in respect of which ~r~ R.S.C. 
the proceedings are brought to enable the publications to be 

0
<Rev.) 19

2
65, 

identified · and · 82, rr. • 
' 3 (1 ). 

I 0 (b) where the plaintiff alleges that the matter complained of was 
used in a defamatory sense other than its ordinary mean­
ing, particulars of the facts and matters on which he relies 
in support of that sense. 

~ . I 

3. A defendant shall specifically plead any defence of protection, Protection, 
15 justification or excuse by law. justifica-

tion II..Dd 
excuse. 
cf. General 
Rules of 
the Court, 
0::30, 
r. 30A. 

4. ( 1) Where a defendant pleads fair comment (whether by way Particulars 
of rolled-up plea or otherwise), the particulars required by Part 16 of defence. 
rule 1 shall include- cf. G.R.C., 

0 . 14,r. 
(a) if, as the basis or part of the basis for the comment, he IBA (1); 

20 relie.s on fact~ not stated in the matter complained of, fR.~;.) 196s 
particulars stahng those facts ; o. 82, r. 3 ' 

(b) if, as the basis or part of the basis for the comment, be ~~). 
relies on facts stated in the matter complained of, particulars 
stating which words in the matter complained of he alleges 

25 are statements of fact and on which of those alleged state~ 
ments he so relies ; and 

(c) particulars of the facts and matters on which he relies to . , 
establish the truth of the facts on which he relics as the I. '· 
basis for the comment. 
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(2) Where a defendant pleads truth and public benefit, the cf. G.R.C., 
powers of the Court under Part 16 rule 7 shall extend to orders in 0. 14, r. 
relation to particulars of the facts and matters on which be relies to 18A ( 2) · 

S establish-

(a) that the publication was made for the public benefit; and 

(b) that the matter complained of was true. 

5. Where a plaintiff intends to meet any defence by alleging that Pleading 
the publication of the matter complained of was not in good faith- and. 

1 part1cu ars: 
10 (a) the plaintiff shall plead that allegation by way of reply; wandt of 

d goo 
an faith. 

(b) the particulars required by Part 16 rule 1 in relation to the d. R.S.C. 
reply shall include particulars of the facts and matters from bR~2:>r 1 ~65• 
which the absence of good faith is to be inferred. c3 ) . • . 

1 5 6. Part 22 rule 13 (1) (which relates to non-disclosure of a ?ayment 
payment into Court) does not apply to money brought into Court mto Court. 
under section 22 of the Defamation Act, 1958. cf. R.S.C. 

(Rev.) 1965, 
0. 82, r.4 
(2). 

7. (1) Where a plaintiff accepts money brought into Court under ~tatement 
Part 22 in satisfaction of a cause of action for defamation he may, Copen 

20 with the leave of the Court, make in open Court a statement approved four~ C 
by the Court in private. (R.!".)-1965, 

0. 82, r. 5 
(1). 

(2) Where proceedings are settled before trial a party may, cf. R.S.C. 
with the leave of the Court, make in open Court a statement (Rev.) 1965, 
approved by the Court in private. ?i)~2 r . 5 

25 8. Interrogatories as to the sources of information or grounds Interroga-
of belief of the defendant shall not be allowed on an issue-- tories. 

) h h h h 1 f h 1 
. d cf. R.S.C. 

(a w et er t e w o e or any part o t e matter comp ame (Rev. 1 1965, 
of was fair comment ; or 0 . 82, r. 6 

(b) whether the publication by the defendant of the matter 
30 complained of was in good faith. 
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PART 68. 

ADMINISTRATION OP ESTATES; EXECUTION OP TRUSTS. 

1. In this Part- Interpreta-
tion. 

S "adminis.tration proceedings" means pr~eedings for the adminis- (i!:~·?96s 
tratton of an estate or the execution of a trust under the o. 85, r. 1. ' 
direction of the Court ; 

"estate" means estate of a deceased person, 

2. ( 1) Proceedings may be brought for any relief which coulq be Relief 
1 0 granted in administration proceedings. without 

general 
administra­
tion. 

IS 

20 

cf. R.S.C. 
(Rev.) 1965, 
0. 8S, r. 2 
(1). 

(2) Proceedings may be brought for the determination of any cf. R.S.C. 
question which could be determined in administration proceedings, (Rev.) 1965, 
including any question- 0. 85, r. 2 

(1) (2). 

(a) arising in the administ.nuion of an estate or in the execution 
of a trust; 

(b) as to the composition of any class of persons having a claim 
against an estate or a beneficial interest in an estate or in 
property subject to a trust ; or 

(c) as to the rights or interests of a person claiming to be­

(i) a creditor of an estate : 

(ii} ~ntitled under the will or on the intestacy of a 
deceased person ; or 

(iii} beneficially entitled under a trust. 

(3} Proceedings may be brought for an order directing 
25 eltecutor, administrator or trustee-

an cf. R.S.C. 
(Rev.) 196S, 
0. 8S,r.2 
(3) .(a.) (a) to furnish accounts; 

(b) to verify accounts ; 

(c:) to pay funds of the estate or trust into Court; or 

(d) to do or abstain from doing any act. 

FOUR1ll 
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(4) Proceedings may be brought for- cf. R.S.C. 
. h • (Rev.) 1965, 

(a) an order approvmg any sale, pure asc, comprom1se or other o. 85, r. 2 
transaction by an executor, administrator or trustee; or (3) (d) 

(e) . 
S (b) directing any act to be done in the administration of an 

estate or in the execution of a trust which the Court could 
order to be done if the estate were being administered, or 
the trust were being executed, under the direction of the 
Court. 

10 (5) None of subrules (1) to 
other of them. 

( 4) limits the operation of any cf. R.S.C. 
(Rev.) 1965, 
o. 85,·r . 2 
(2) (3) . 

(6) In proceedings brought pursu:mt to this rule a claim need d. R.S.C. 
not be made for the administration of the estate, or the execution of (Rev.} 1965, 
the trust, under the direction of the Court. ?i :5, r. 2 

1 S 3. Rules 4 to 9 apply to administration proceedings and to pro- Application 
ceedings brought pursuant to rule 2. of rules 

4to9. 

4. ( J) In proceedings relating to an estate, all the executors of the Parties: 
will of the deceased, or all the administrators of the estate, must be executors, 
parties. etc. 

. dR£C 
(Rev.} 1965, 
0. 85, r. 3 
(1) . 

20 (2) In proceedings relating to a trust, nU the trustees must be cf. R.S.C. 
parties. (Rev.) 1965, o.ss,r. 3 

(1), 

(3) Where proceedings are brought by e1:ecutors, administra- cf. R.S.C. 
tors or trustees, any executor, administrator or trustee who docs not &Rgi) 1~6S, 
consent to being joined as a plaintiff shall be made a defendant. (i). • r. 

2 S S. ( 1) In proceedings relating to an estate, all the persons having Parties: 
a beneficial interest in or claim against the estate need not be parties. b~n~fi­

etanes and 
claimants. 

I ' ' · '; FOUR Til 

c£. R.S.C. · 
(Rev.) 1965, 
0. 85, r. 3 
(2). 
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(2) In proceedings relating to a trust, all the persons having a cf. R.S.C. 
beneficial interest under the trust need not be parties. (Rev.) 1965, 

0. 8S,r. 3 
(2). 

(3) In proceedings relating to an estate or a trust, the plaintiff cf. R.S.C. 
S may make parties such as he thinks fit of the persons mentioned in (Rev.) 1965, 

subrulcs ( 1) and (2) . g)~5, r. 3 

(4) This rule has effect notwithstanding rule 3 of Part 8 cf. R.S.C. 
(which P.art relates to causes of action and parties), but does not &Res.) 1965, 
limit the powers of the Court under that Part. (i.)~ • r. 3 

1 0 6. Where, in the taking of an account of debts or liabilities under Claim 
a judgment or order in proceedings relating to an estate or tntst, !Jnder 
a person not a party makes a claim- Judgment. 

lS 

cf. R.S.C. 
(a) a party other than the executors or .administrators of the (Rev.) 1965, 

estate o: truste~s under the tr~st shall not be entitled 10 g )~5, r. 3 
appear m relatton to that clatm except by leave of the 
Court; and 

(b) the Court m~y. on terms, direct or allow any party to 
appear either in addition to or in substitution for the 
executors, administrators or trustees. 

20 7. (1) The Court may make any certificate or order and grant Relief in 
any relief to which the plaintiff is entitled by reason of any breach proceed­
of trust, wilful default or other misconduct of a. defendant notwith- ~~gs !~n 
standing that the proceedings were commenced by sununons. cf.r;.s.d." 

(Rev.) 1965, 
0 . 85,r.4. 

(2) Subrule ( 1) does not affect the power of the Court under cf. R.S.C. 
25 Part 5 rule 11 (which relates to the continuation on pleadings of (Rev.) 1965, 

proceedings commenced by summons). 0. 85, r . 4. 

8. (1) The Court need not direct the entry of judgment or· make General 
an order for the administration of an estate or the execution of a ad~inis­
trust under the direction of the Court unless the judgment or order tratlon. 

30 is neces~ary for the determination of the questions arising between ~!"~·<{96.5, 
the parties. 0. 85, r. 5 

(1). 

(2) When it appears to the Court that a judgment or order for d . R.S.C. 
• the administration of an estate or the execution of a trust under the gtev.) 196S, 

direction of the Court is necessary to prevent proceedings by creditots (l)8~b)". 5 

FOURTH 
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of the estate or by persons claiming to be entitled under the will or 
on the intestacy of the deceased or to be beneficially entitled under 
the trust, the Court-

S (a} may direct the entry of judgment : and 

(b) may further order that no steps shall be taken under the 
judgment or order, or under any account or inquiry directed, 
without the leave of the Court. 

Part 69. 

9. Where the Court makes an order for the sale of property com- Conduct 
1 0 pri1.ed in an estate, or of trust property, the executors or administrators, of sale. 

or the trustees, as the case may require, shall, unless the Court cf. R.S.C. 
otherwise orders, have the ~onduct of the sale. b~s:)/:~s, 

PART 69. 

INFANTS' CuSTODY AND SETILEMENTS Acr RULES. 

1 S 1. ( 1) This rule applies to an application for 
section 5 of the Infants' Custody and Settlements 
respect of any infant. 

an order under Custody, 
Act of 1899 in etc. 

cf. Con­
IOlidated 
Equity 
Rules of 
1902, 

(2) Where proceedings under that section in respect of the 
infant are pending in the Court-

20 (a) the application shall be made by motion in the proceedings; 
and 

(b) notice of the motion shall, unless the Court otherwise orders, 
be served on his parents or on the guardian of his person. 

r. 319. 

(3) Where no proceedings under that section in respect of the cf. C.E.R 
25 infant are pending in the Court- · r. 319. ., 

(a) proceedings for the order shall be commenced by summons; 
and 

(b) his parents or the guardian of his person shall, unless the 
· O;>urt otherwise ()rders, be made defendants. 

f'Ol)Rlll 
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2. (I} This mle applies to an application for an order under Part II Marriage 
of the Infants' Custody and Settlements Act of 1899 for the sanction settlement. 
of a settlement by an infant. cf. C.E.R., 

rr. 316, 
317. 

5 
(2) Where the infant is a ward of Court and a party to pending cf. R.S.C. 

proceedings in the Equity Division, the application shall be made by bR9i·) 1~6S, 

10 

15 

20 

es 

motion in the proceedings. (i) (;)·. 

(3} In a case to which subrule (2) does not apply, proceedings cf. R.S.C. 
for the order shall be commenced by summons. (Rev.) 1965, 

0 . 91, r. 9 
(1) (b). 

( 4) The evidence sbaU include-

(a) as to the infant-

cf. C.E.R. 
rr. 316, 317; 
R.S.C. 
(Rev.) 1965, 

(i) his age; 0 . 91, r. 9 

(ii) 
. (2). 

whether he has any parent Jiving, or any guardian 
and, if not, what near relation he has ; 

(iii) with whom he is living or under whose care he is; 

(iv) the position in life of himself and of his parents; and 

(v) the nature and amount of his property and income ; 

(b) as to the person whom the infant proposes to marry­

(i) his age; 

(ii) his position in life; and 

(iii) the nature and amount of his property and income; 

(c) as to the proposed trustees­

(i) their names ; 

(ii) their fitness to act; and 

(iii) their written consent to act ; and 

(d) the heads of the proposed settlement. 

f'OVRTH 
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PART 70. 

TltUSTEE Acr RULES. 

DIVISION !.-Investment. 

5 I. The banks and corporations in which trust funds may be ~uthorised 
deposited under section 14 (2) (f) of the Trustee Act, 1925, are- mvestments. 

cf. Consoli-
All-States Discount Limited. dated 

Equity 
A.M.P. Discount Corporation -Limited. Rules of 

1902, r. 
Australia and New Zealand Savings Bank Limited. 314A.. 

1 0 Australian Resources Development Bank Limited. 

Bank of New South Wales Savings Bank IJmited. 

Capel Court Securities Limited. 

C.B.C. Savings Bank Limited. 

Delfin Discount Company Limited. 

1 S E.S. & A. Savings Bank Limited. 

Frrst Federation Discount Company Limited. 

National Discount Corporation Limited: 

. Short Term Acceptances Limited. 

The Bank of Adelaide Savings Bank Limited. 

20 The Commercial Savings Bank of Australia Limited. 

The Natio~al Bank Savings Bank Limited. 

Tran.s City Discount Limited. 

United Discount Company of Australia Limited. 

2. The banks and corporations to which trust money may be paid Interim 
2S under section 15 of the Trustee Act, 1925, are- mvestment 

d.C.E.R., 
All-States Discount Limited. r. 31S. 

A.M.P. Discount Corporation Limited. 

Australia and New Zealand Bank Limited. 

Australia and New Zealand Savings Bank Limited. 

30 Banque Nationale de Paris 

FOURTH 
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Bank of New South Wales. 

Bank of New South Wales Savings Bank Limited. 

Bank of New Zealand. 

S Capel Court Securities Limited. 

C.B.C. Savings Bank Limited. 

Commonwealth Savings Bank of Australia. 

Commonwealth Trading Bank of Australia. 

Delfin Discount Company Limited. 

10 English, Scottish and Australian Bank Limited. 

E.S. & A. Savings Bank Limited. 

First Federation Discount Company Limited. 

National Discount Corporation Limited. 

Reserve Bank of Australia. 

1 S Rural Bank of New South Wales. 

Short Term Acceptances Limited. 

The Bank of Adelaide. 

The Bank of Adelaide Savings Bank Limited. 

The Commercial Banking Company of Sydney Limited. 

20 The Commercial Bank of Australia Limited. · 

The Commercial Savings Bank of Australia Limited. 

The National Bank of Australasia Limited. 

The National Bank Savings Bank Limited. 

Trans City Discount Limited. 

25 United Discount Company of Australia Limited. 

DIVISION 2.-Judicial Advice. 

Part 70. 

3. (1) A statement under section 63 of the Trustee Act, 1925, StatemenL 
shall- cf. C.E.R., 

30 
(a} be divided into paragraphs numbered consecutively: 

(b) state the facts concisely ; and 

(c) state the question for opinion, advice or direction. 

FOUR Til 
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(2) Notwithstanding Part 7 rule l (2), the originating process 
in proceedings under section 63 of the Trustee Act, 1925, need not 
state the question for opinion, advice or direction. 

Part70. 

S 4. An opinion, advice or direction under section 63 of the Trustee Order. 
Act, 1925, shall be given by order. cf. C.E.R., 

r. 311. 

S. The time for an application under section 63 (10) of ·the Trustee Application 
Act, 1925, shall, subject to that subsection, be 28 days after by 
the date of receipt by the applicant of notice under section 63 (8) beneficiary. 

10 of that Act or the date of entry of the order containing the opinion, c\?iE.R., 
advice or direction, whichever date is the later. r. · 

6. An appeal shall lie ·to the Court of Appeal from an optnton, Appeal. 
advice, direction or order under section 63 of the Trustee Act, 1925, cf. C.E.R., 
including an opinion, advice, direction or order given or made by a r. 313 {1). 

15 master. · 

20 

DIVISION 3.-New Trustees. 

7. This Division applies to an application for the appointment of Application. 
a new trustee under Part III of the Trustee Act, 1925. d. C.E.R., 

r. 314 (1). 

8. The evidence in support of the application shall show­

(a) the nature of the trusts still subsisting; 

(b) the nature and value of the trust property; 

(c) whether any and, if so, what part of the trust property is 
subject to the Real Property Act, 1900 : 

(d) the person beneficially entitled; 

Evidence 
generally. 
cf.C.E.R., 
r. 314(1). 

2 S (e) the fitness of the proposed new trustee ; and 

(f) the consent of the proposed new trustee. 

9. ( 1) Only one affidavit of the fitness of a proposed new trustee Fitness of 
sbftll be required, unless the Court otherwise orders. new trustee. 

cf.C.E.R. 
r. 314 (3). 

FOUR Til 



;. 

493 

Supreme Court. 

FOURTH SCHEDULE-continued. Part 70. 

(2) An affidavit of the fitness of a new trustee shall set out- c:f. C.E.R., 
r. 314 (3 ). 

(a) his position in life; 

(b) how long the deponent has known him : 

S (c) that he is, to the knowledge of the deponent, of good credit; 
and 

(d) that be is, to the best of the information and belief of the 
deponent, of good character, repute and business habits. 

DIVISION 4.-Payment into Court. 

10 10. This Division applies to the payment of funds into Court under Applies­
Part IV of the Trustee Act, 1925. and to proceedings arising out of tion. 
payment into Court under that Part. 

11. ( 1) A person wishing to transfer funds (other than money) Cases 
Into C ourt shall commence proceedings by summons for directions where . 

1 S in relation to the transfer and shall transfer the funds into Court in prot:7eddmgs 
h d. · d · h h d' · f h C requtre · t e procee mgs m accor ance w1t t e Irectlons o t e curt. cf. C.E.R., 

(2) A person wishing to pay funds into Court and to obtain 
any order in relation to the funds shall commence proceedings by 
summons for the order and shall pay the funds into Court in the 

20 proceedings. 

(3) A person commencing proceedings pursuant to this rule 
shall not, unless the Court otherwise orders, join any person as a 
defendant in the proceedings. 

r. 304 (2). 

12. (1) Subject to rule 11, a person wishing to pay funds into Payment 
25 Court need not commence any proceedings in relation to the pay~ iuto 

Court 
ment. without 

proceedings. 

{2) The affidavit required by rule 13 and any other document cf. C.E.R., 
filed in relation to the funds paid into Court shaU, subject to subrule r. 303. 
(3), be entitled in tbe matter of the trust concerned, describing the 

30· trust so as to be distinguishable, and shall be assigned a serial number 
under Part 1 rule 10 as though the filing of the affidavit were the 
commencement of proceedings. 

FOURTH 
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(3) Where funds have been paid into Court without the com- cf. C.E.R., 
mencement of proceedings and aflerviards proceedings are com- rr. 308, 
mcnccd for any order in relation to the funds- 309. 

S (a) documents in the proceedings shall be entitled in accordance 
with the rules but shall bear the serial number assigned 
pursuant to subrule (2) : and 

(b) the affidavit filed under rule 13 may be used as if filed in 
the proceedings. 

1 0 13. ( 1) A person paying funds into Court shall file an affidavit in Affidavit. 
accordance with this rule. cf. C.E.R., 

r. 303. 
(2) The affidavit JllUSt be made by the person paying the 

funds into Court or, if that person is a corporation, by an officer of 
the corporation. 

1 S ( 3) The affidavit shall set out- cf. C.E.R., 
r. 303; 

(a) a short description of the trust and of the instrument crent- R.S.C. 
ing it or, as the case may be, of the circumstances in which (Rev.) 1965, 
the trust arose; ~if?-· r. 2 

(b) the amount and description of the funds ; 

20 (c) the names and addresses, so far as known to the person 
paying the funds into Court, of the persons interested in or 
entitled to the funds ; 

(d) where any person interested in or entitled to the funds is 
under the age of 16 years, the name and address, so far as 

25 known to the person paying the funds into Court, of a 
parent or guardian of his person or estate or, failing these, 
of a person with whom he resides or in whose care be is ; 

(e) where any person interested in or entitled to the funds is, 
owing to mental illness, incapable of managing ·bis affairs 

30 in respect of the funds, the name and address, so far as 
known to the person paying the funds into Court, of his 
curator (if any) or, if he bas no curator, of a person with 
whom be resides or in whose care he is. 

(f) the name of the person paying the funds into Court and an 
3 S address of a place within two miles of the General Post 

Office, Sydney at which documents for him relating to the 
funds paid into Court (inclucling originating process) may 
be left during ordinary business hours and to which such 

· documents may be posted. 

FOURTH 
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14. A person paying funds into Court shall, unless the Court Notice. 
otherwise orders, post, not more than one day after the date of pay- cf. C.E.R., 
ment into Court, notice of the payment into Court to each person r. 305. 

5 whose name and address is set out in the affidavit under rule 13 pursu-
ant to paragraphs (c), (d) and (e) of rule 13 (3) . 

15. A person paying funds into Court shall answer all such Inquiries. 
inquiries relating to the application of the funds as the Court may cf. C.E.R., 
make or direct. r. 303 (6). 

FOUR Til 
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SCHEDULE A. Pt. 1, r. 4 

RULI!S AMENDED AND CONTINl.IED. 

Th~ rules described in the first column are those published in the Gazette of the number 
S and date specified, as amended from time to time, and referred to by the title specified. 

10 

IS 

20 

25 

30 

3S 

40 

45 

so 

--·-------------------------------------------------------
First Column. 

Gazette in I 
whit:h rules Title of rules. 
published. 

No. 65 dated Justices Act 
14th June 
1957. 

Appeal Rules. 

No. 114 dated Matrimonial 
14th Juno Causes Rules. 
1935. 

Rule, etc. to I 
be amended • . 

Rule 7 .. .. 

Rules 9, 10 and 
11. 

Rules 1 to 26 
(inclusive). 

Rules 34 to 146 
(inclusive). 

Rule 147 .. 

Rules 148 to lSI 
(inclusive). 

Second Column. 

Amendment. 

Omit "otherwise the provisions of 
Order XXIV of the General Rules 
of Court shall apply." • . 

Omit the rules. 

Omit the rules. 

Omit the rules. 

Omit the rule; insert the following 
rule:-

147. When the judge in any 
decree or order directs that costs 
shall be paid by some person 
named but does not specify 
the time within which such costs 
arc to be paid, they shall be 
payable within fourteen days 
after service of a copy of the 
registrar's certificate of the 
amount allowed .Jn taxation. 

Omit the rules. 

Rule 152 . . Omit the rule; insert the following 
rule:-

Rules 1 52A, 1 SiB, 
152cand 152o. 

152. ThefecsofCourtto be paid 
in the Divorce Division shall be 
those set forth in the Appendix, 
Part II. 

Omit the rules. 

After rule 152c;, insert the 
following rule:-

l52H. When on a taxation of 
costs, part of the work charged 
for had been performed prior to 
1st May 1952. the bill of costs in 
respect of such work shall be 
prepared, and costs in respect of 
that work shall be allowed at 
the rates and according to the 
scales in force at the time the 
work was pcd'orrned. 

FOURTII 
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SCHEDULE A.-continued. 

First Column. 

Gazette in I 
which rules 
published. 

Title of rules. 

No. 114 dated Matrimonial 
14th June Causes Rules 
1935--conl. -cont. 

p 67307-32 

Rule, etc. to 
be amended. 

Second Column. 

Amendment. 

Rules 153 to 157 Omit the rules. 
(inclusive). 

Rule 157A . . Omit the rule; insert the following 
rule:-

157 A. Where an order is made 
that 11n 11pplication for attach~ 
menl shal.l stand over generally, 
the npplfont may, in the absence 
of an order to the contrary, 
amend the return day of the 
application and re-serve it as so 
amended. 

Rule 158 . . Omit the rule; insert the following 
rule:-

Rules 159 to 175 
(inclusive). 

Rules 177 to 194 
(inclusive). 

Rule 196 .. 
Rule 197 .. 
Rule 198 .. 
Rule 198A .. 
Rules 199A, 200 

158. The Sheriff shall bring 
before the Court every person 
arrested on a writ of attachment 
as soon as practicable, and no 
later than the first day upon 
which the Court shall sit ncx 
after such arrest. The Court 
may thereupon deal with such 
person, or may grant him bail, 
with or without conditions, 
pending a determination. If bail 
is granted to such person, the 
Sheriff shall release him forth~ 
with, or upon his complying with 
such conditions, as the case may 
be. 

Omit the rules. 

Omit the rules. 

Omit the rule. 
Omit the rule. 
Omit sub-rules (4) to (11) inclusive. 
Omit the rule. 
Omit the rules. 
After rule 201, add the followini 

new rule:-
202. (1) Where a person 

desires to commence proceedings 
or take any step in any 
proceedings, and the manner or 
form of procedure is not pre· 
scribed by the Matrimonial 
Causes Act (Commonwealth) 
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SCHEDULE A.-continued. 

First Column. Second Column. 

Gnzcttc in I 
which ru les Title of rules. 
publi!hed. 

No. 114 da ted Matrimonial 
14th June Causes Rules 

Rule, etc. to 
be amended. 

Rules I 99A, 200 
-cont. 

Amendment. 

10 1935-cont. -cont. 

1959-1966 or the rules promul­
gated under that or any other Act 
or by these rules, or that person 
is in doubt as to the manner or 
form of procedure, the Court 
may, on application by· that 
person, give directions. 

15 

20 

25 

30 

35 

40 
Mining Act-No. 148 dated 

14th July Appeal Rules. 
1952. 

45 No. 148 dated Solicitors' Prac-
14th July tices Rules. 
1952. 

Appendix Part I 
(Forms). 

Appendix Part II 

Appendix Part 
Ill. 

(2) Proceedings com-
menced in accordance with the 
directions of the Court shall be 
well commenced. 

(3) A step taken in 
accordance with the directions of 
the Court shall be regular and 
sufficient. 

(4) Subject to subrules 
(2) and (3), the Court may vary 
or discharge a direction given 
under subrule (t) and may give 
such further or other directions liS 
the Court thinks fit. 

(5) The: pov.'l:rs of the 
Court under this rule may be 
exercised by the Registrar. 

Omit Forms 1 to 17 (inclusive). 

Omit items numbered 1 to 14 
!inclusive), 17 to 29 (inclusive) 
and 34. 

Omit the Part. 

Appendix Part Omit the Part. 
IV. 

Rules 2 to 19 Omit the rules. 
(inclusive). 

Schedule Forms Omit the forms. 
Nos. 1 and 2. · . 

Rule 18 . . 

1 

Omit the rule. 
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SCHEDULE B. Pt. I, r. 4. · 

RuLF:S CONTINUED. 

The rules described in this Schedule are those published in the Gazette of the number 
5 and date specified, as amended from time to time, and referred to by the title specified. 

Gazette in which rules published. Title of rules. 

No. 190 dated 19th September 1952 
No. 1 dated 6th January 1967 

Admiralty Rules. 
Adoption of Children Rules, 1966. 

No. 148 dated 14th July 1952 
10 No. 148 dated 14th July 1952 

No. 87 dated 26th May 1950 
No. 148 dated 14th July 1952 

1 5 No. I I I dated 27th August 1965 
No. 148 dated 14th July 1952 

No. 148 dated 14th July I 952 
No. 139 dated 15th December 1967 

20 No. 148 dated 14th July 1952 
No. 148 dated 14th July 1952 
No. 148 dated 14th July I 952 
No. 148 dated 14th July 1952 

2 5 No. 148 dated 14th July 1952 
No. 148 dated 14th July 1952 
No. 148 dated 14th July 1952 
No. 148 dated 14th July 1952 
No. 148 dated. 14th July 1952 

30 No. 148 dated 14th July 1952 

No. 148 dated 14th July 1952 

No. 148 dated 14th July 1952 
3 5 No. 148 dated 14th July 1952 

40 

No. 148 dated 14th July 1952 

No. 148 dated 14th July 1952 

No. 5 dated 5th January 1937 
No. 139 dated 15th December 1967 
No. 148 dated 14th July 1952 
No. 148 dated 14th July 1952 

Arbitration Rules. 
Auctioneers, Stock and Station and Real Estate 

Agents Fidelity Guarantee Fund Claims Rules. 
Barristers Admis1ion Rules. 
Barristers and Solicitors Joint Examinations Board 

Rules . 
. . , Barrku~rs and Solicitors New Examination Rules. 

Jla.rtisi.C!s Seniority and Suspension from Practice 
Rules. 

Commissioners for Affidavits Rules. 
Companies Rules, 1968. 
Compensation for Resumption Rules. 
Court of Disputed Returns Rules. 
Criminal Appeal Rules. 
Damages (Infants ~nd Persons of Unsound Mind) 

Act Rules. 
Dormant Funds Rules. 
Farmers' Relief Act Rules. 
Inebriates Act Rules. 
Jurors' Fines Enforcement Rules. 

.. 1 Legal Practitioners Act Rules. 

I 
Local Government Act-Extension of time for 

. . Commencing Proceedings Rules. 

. . Maintenance Orders (Facilities for Enforcement) 
Rules. 

Medical Practitioners Act-Appeal Rules. 
Mental Defectives (Convicted Persons) Act­

Appeal Rules. 
Motor Vehicles (Third Party Insurance) Act­

Appeal Rules. 
Motor Vehicles (Third Party Insurance) Act-

Extension of Time Rules. 
Probate Rules. · 
Protective Jurisdiction Rules 1968. 
Registration of Births Rules. 
Service and Execution of Process Act Rules. 

4 5 No. 144 dated 29th December 1967 
No. 148 dated 14th July 1952 .. 

Shortening of Articles Rules. 
Solicitors Admission Rules. 

No. 148 dated 14th July 1952 
No. 148 dated 14th July 1952 
No. 148 dated 14th July 1952 

50 No. 148 dated 14th July 1952 
No. 148 dated 14th July 1952 

Solicitors' Fidelity Fund Claims Rules. 
Superannuation Act-Appeal Rules. 
Taxation Appeal Rules. 
Transp.ort Act Rules. 
Workers' Compensation Act-Extension of time 

for Instituting Proceedings Rules. 
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SCHEDULE C. Pt. 1, r. 5. 

RULES RESCINDED. 

The rules described in this Schedule are those published in the Gazette of the number 
5 and date specifi~d. as amended from time to time, and referred to by the title. specified. 

Gazette in which rules published. I Title of rules. 

No. 148 dated 14th July 1952 
No. 148 dated 14th July 1952 
No. 109 dated 7th June 1935 

I 0 No. 148 dated 14th July 1952 
No. 77 dated 28th July 1965 

-----------------------------
Alternative Defendants and Third Party Rules. 
Arrest on Mesne Process Rules. 
Charitable Collections Act Rules. 
Commercial Causes Rules. 

No. 604 dated 13th October 1902 .. 
No. 148 dated 14th July 1952 

Commercial Causes Rules. 
Consolidated Equity Rules of 1902. 
Convention Rules. 

No. 148 dated 14th July 1952 
l S No, 8 dated 21st January 1966 

No. 148 dated 14th July 1952 
No. 148 dated 14th July 1952 
No. 148 dated 14th July 1952 

20 No. 148 dated 14th July 1952 
No. 148 dated 14th July 1952 
No. 148 dated 14th July 1952 
No. 148 dated 14th July 1952 
No. 148 dated 14th July 1952 

25 No. 148 dated 14th July 1952 
No. 148 dated 14th July 195! 
No. 148 dated 14th July 1952 

Costs Rules. 
Court of Appeal Rules. . 
Court of Marine Inquiry--Appeal Rules. 
Dentists Act-Appeal Rules. 
Deserted Wives and Children Act-Entry of 

Judgment Rules. 
Evidence on Commission Rules. 

.. , Execution against Property Rules. 

. . Execution against the Person Rules. 

. . Gaol Delivery Rules. 
General Rules of the Court. 
Fines and Forfeited Recognizances Rules. 
Foreign Judgments Enforcement Rules. 
Foreign Tribunals Evidence and Service of Process 

Rules. 
No. 89 dated 8th May 1953 Landlord and Tenant Act-Appeal Rules. 

3 0 No. 685 dated 20th December 1904 i Legal Process Facilitation Act Rules. 

No. 148 dated 14th July 1952 . . Sheriff's Rules. 
No. 148 dated 14th July 1952· . ·1 Prothonotary (Chamber Work) Rules. 

No, 138 dated 13th December 1946 

1 

Testator's Family Maintenance and Guardianship 
of infants Act Rules. 

FOURTH 
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SCHEDULED. 

POWERS. ETC. OF MASTERS. 

Partl. 

s Powers, etc. under Imperial Acts 

Column 1. 

Imperial Act and provision. I 
19 & 20 Viet. c. 113; The 

10 
Foreign Tribunal~ Evidence 
Act, 1856-

Section 1 .. 
22 Viet. c. 20; The Evidence 

by Commission Act,l8S9-
Section 1 •• 

IS 

Column l. 

Act and provision. 

SS Viet. No. 12; Partnership 
20 Act, 1892-

Section 23 (II), (Ill) .. 

Act No. 29, 1897; Con· 
tractors' Debts Act of · 

25 1897-
Scct.lon 14 

Act No. I I, 1898; Evidence 
Act. 1898-

Sections 49, SO •• 
30 Act No. 22, 1898; Legal 

Practitioners Act, 1898-
Part V . • 

35 

Section 56 (2) (b) 
Section S6 (3) .. 

Act No. 8, 1901; Judgment 
Creditors' Remedies Act, 
1901-

Part V 

p 67307-33 

Column 2. 

Description. 

Examination of witness;:~ 

Examination of witnesses 

Part2. 

Powers, etc. under Acts. 

Column 2. 

Description. 

Enforcement of separate jud&ment 
against partnership property. 

Attachment of debts 

Banker's books 

Bills of costs, charging orders 
Time for notice of theft, etc. 
Claim against fund although no 

conviction. 

Cbargins orders 

Pt. 60, r. l. 

Column 3. 

Restriction. 

. ..... .. 

········ 

Column 3. 

Restriction. 

FOUR Til 
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FOURTif SCHEDULE-continu~d. 

SCHEDULE D.-continued. 

Column 1. 

Act and provision. 

S Act No. 45, 1901; Married 
Women's Property Act, 
1901-

Column 2. 

Description. 

Section 22 Property questions between 

10 Act No. 29,1902; Arbitration 
Act, 1902-

Section 10 
Section 11 

Act No. 24, 1912; Inebriates 
1 S Act, 1912-

Section 31 (2) 

Act No. 45, 1912; Public 
Works Act, 1912-

20 Section 102 

Act No. 41, 1919; Local 
Government Act, 1919-

husband and wife. 

Leave for subpoena 
Enlargement of time for award 

Leave as to time of commencement 
of action. 

Time for notice of claim for com­
pensation. 

Section 580 (6) . . • . Extension of time for action 
25 Act No. 42, 1924; Admlnls· 

tration of Justice Act, 
1924-

Scction S • • Enforcement of judgment of 
British dominion. 

30 Act No. 14, 1925; Trustee 
Act, 1925-

Section 63 Judicial advice 

35 
Part IV Payment into Court 

Act No. IS, 1926; Workers' 
Compensation Act, 1926-

Section 63 {3) (a) Extension of time for proceedings . . 

40 Act No. 25, 1929; Damages 
(Infants and Persons of 
Unsound Mind) Act, 1929-

S«:tion S (2) • . . . 

45 Act No. 47, 1935; Maritime 
Service~ Act, 1935- · 

Section 40 (1) .. 

Directions etc. as to money paid to 
Public Trustee. 

Extension of time for action 

Column 3. 

Restriction. 

Except where the 
master finds that the 
trust estate exceeds 
SlO,OOO in value. 

Except section 97 (2). 

FOURTH 
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FOURTH SCHEDULE-co11tinued. 

SCHEDULE D.-continued. 

. Column I. Column 2. 

Act and provision. Description. 

S Act No. 28, 1941 ; Auc­
tioneers, Stock and Station 
and Real Estate Agents 
Act, 1941-

Section 74 Claim against fund although no 
conviction. 

10 Act No. 15, 1942; Motor 
Vehicles (Third Party In­
surance) Act, 1942-

Section 15 (2) (b) (ii) Extension of time for action 
Section 30 (1) third para- Extension of time for notice 

1 S graph, subparagraph 
(b). 

Section 30 (2) (b) (ii) . . Extension of time for action 

Act No. 22, 1950; Electricity 
Commission Act, 1950-

20 Section 100 (5) . . Extension of time for action 

Act No. 11, 1951; Sydney 
Harbour Transport Act, 
1951-

Section 34 (S) . • Extension of time for action 

2S Act No. 36, 1954; Grain 
Elevators Act. 1954-

Section 56 (5) . . Extension of time for action 

Act No. 11, 1962; Business 
Name! Act, 1962-

30 Section 14 

3S 

Column 1. 

Provision of 
these rules. 

Persons in default: orders for 
compliance or stay of pro­
cecdmgs. 

PDrt 3. 

Column 2. 

Description. 

Colurrin 3 • 

Restriction. 

Column 3. 

Restriction. 

--------------~----------------------~------------------

f , ;, 

~ : . 

~ ,·. 

~· ~ 

Part2-

40 
~ule 3 (1) . • Extension and abridgement of time Abridgement of time ex­

cluded, except by consent •. 
! .... 

FOURTH 
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Column 1. 

Provision of 
these rules. 

Part 7-
Rule 2 (2) (b) 

l 0 Rule ~ (1) (b) 
Part 9.,... 

IS 

RuleS 

Rule 10 
Rule 11 

Part tO­
Rules 2, 3 
Rule 13 •• 

20 Part ll-

25 

Rule2 

Rule4 (3) 

Rule 7 (1) 

Part IS-
Rule 23 (4) 

30 Part 20-
Rules 1, 6 

Rule 10 •. 

35 

40 Part 21-
Rulel 
RuleS 

4S Part 27 
Part 28-

so 

Rules 4, ~. 6 
Part 29-

Rule 2 (2) 

Rule 2 (4) {5) 
Rule 3 .• 
Rule4 

·Part 30-
SS Rules 3, 4, S 

504 

Supreme Court. 

FOURTH SCHEDULE-continued. 

SCHEDULE D.-continued. 

Column 2. 

Description. 

Stay where solicitor's name used 
without authority. 

Time for appearance 

Possession of land: service by 
nffi-xing copy of originating 
process. 

Substituted service 
Informal service: confirmation .. 

Service outside the State .. 
Expenses of service in foreign 

country. 

Leave to take step before appear­
ance. 

Leave to continue where address in 
notice of appearance not genuine. 

Leave to enter conditional appear­
ance. 

Verification of defence 

Amendment 

Correction of mistake in judgment 
or order. 

. • Withdrawal of appearance 
St.a.)' to secure costs after discon-

llnuance . 
.Evitlcnce by deposition 

Interim distribution 

Appointment of receiver pursuant 
to direction. 

Security of receiver .. 
Remuneration of receiver 
Accounts of receivers 

Disposal of land 

Column 3. 

Restriction. 

Amendment of a pleading 
excluded, except by con­
sent. 

Restricted to a judgment 
entered pursuant to the 
rules without direction for 
entry, 11 judsment directed 
to be entered by a master 
or an order made by a 
master. 

FOURTII 
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Column 1. 

Provision of 
these rules. 

Part 36-
Rules 14, 15 

10 Part 37-
Rulc 6 (1) 

Part 39-
Rule S 

Part 40-
1 S RuleS (2) 

Part 42-
Rule 3 

Part 43 
20 Part 44-

Rule 2 
Part 45-

Rule 3 (J) 

25 Part 46 
Part 47 
Part 48 
Part 49 

30 Pan SO­
Rule 5 

Part 52-
Rule 47 

3S Part 53-
Division 1 

Part 56 
Part 58 

40 Part 59 
Part 62-

Rule 8 (1) 
Rule 9 (1) 

45 Part63 
Part 64 
Part66-

Rule 7 (2) 
Part 68-

SO Rule 6 

Part 70-
Rulc 14 

SS Rule IS 

sos 

Supreme Court. 

FOURTH SCIIEDULE-contirmt>d. 

SCHEDULE D.-continued. 

Column 2. 

Description. 

Attendance of person confined, for 
the purpose of examination. 

Order on request for subpoena 

Remuneration of Court expert 

Order for payment to the registrar 

Enforcement of judgment for pay-
ment of money to the registrar, 

Discovery in aid of enforcement .. 

Leave for issue of writ of execution 

Two or more writs for levy of 
property. 

Garnishment .• 
Charging and stop orders .. 
Accounts and inquiries 
Accounts and inquiries etc.: Equity 

Division. 

Investment or money paid into 
Court. 

Order for taxation of costs of 
arbitration. 

Security for costs .. 
Interpleader 
Evidence for external tribunals 
Enforcement of external judgments 

Taution of fees of the Sheriff 
Binding effect of bill of fees of the 

Sheriff. 
Disability 
Business names 

Notice of change of solicitor 

Appearance on claim under judg­
ment. 

Notice of payment into Court under 
Part IV of the Tru~tee Act, 1925. 

Inquiries concerning fund& paid into 
Court under Part N of the 
Trustee Act, 1925. 

Column 3, 

Restriction. 

Except rui~ ·~ · a;d 2 
Except rule 3 (4) (b), 

.·• 

f• • . . 

Except rules 11,12,13 and 14. 
Except rule 8. 

FOUR Til 
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FOURTH SCHEDULE-continued. 

SCHEDULE D.--continued. 

Part4. 

General 

5 J. Trial of proceedings pursuant to a judgment for damages to be assessed, cf. Act No. 
where the amount of the damages is substantially a matter of calculation 21. 1899, s. 
and the Court directs trial before a master. 129 (1). 

2. Trial of proceedings pursuant to a direction under rule 9 of Part 56 
(which relates to interpleader). 

10 3. Any matter (other than a trial) referred to a master by order of u. Judge 
or of the Court of Appeal. 

4. Any order by consent or of course. 

S. Any direction by consent for entry of judgment. 

6. Punishment for contempt in the face of the Court or in the hearing of 
1 S the Court, where the Court is constituted by the master concern~. and 

punishment for breach of an undertaking given to the Court con.stih:Jr.ed by 
a master. 

7. Proceedings and applications under section 72 of the Act for the 
production for examination of a person confined. 

20 8. Payment, transfer or delivery out of Court, and investment, of funds in 
Court in the Equity Division. 

9. Proceedings for perpetuation of testimony. 

"POUR1H 
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FOURTH SCHEDULE-continued. 

SCHEDULE E. 

POWERS, ETc. OF MASTERS AND REGISTJlARS. 

Column 1. Column 2. 

Pt. 60, r. 1; Pt. 
61, r. 1. 

s Provision of these rules. · Description. 

Part 19-
Rule 8 

Part 26-
Rule 1 

10 Part 33-
Rule 7 
Rule 8 

Part 37-
Rule 6 (7} 

15 Part 38~ 
Ru.IJ: S (I) 

Part 61-
Rule S (.2} 

Part 65-
20 Rule 7 (1) 

Appointment for further · hearing of motion. 

Appointment for directions. 

Directions before setting down for trial. 
Setting down for trial. 

Inspection of copy of subpoena. 

Irregularity in affidavit. 

Deposit for Sheriff's fees. 

Search in the registry. 

• 
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INDEX TO BILL 

Rules 
Bill 

Section 

I Part Rule 

Abuse of Process-summary stay or dismissal .. .. 13 s 
Accounts and inquiries-

Costs in account .. .. .. . . .. 52 44 
Equity Division, in .. .. . . .. .. 49 . . 
General .. .. .. .. .. . . . . 48 .. 

Acts. [See "Other Acts".] 
Administration of estates; execution of trusts-

General .. .. .. .. . . .. . . 68 .. 
Representative parties . . .. .. .. .. 8 14 

Administration of Justice Act, enforcement of 
external judgments .. .. .. .. .. S9 .. 

Admissions-
General .. .. . . .. . . .. .. 18 .. 
Order for .. .. .. .. . . 82 .. .. 
Pleadings, on .. . . .. .. .. .. 15 20 

Affidavits .. .. .. .. .. .. . . 38 .. 
Amendment •• .. .. .. . . .. .. 20 . . 
Amendment of Acts .. .. .. .. 6 .. .. 
Amendment of Rules .. .. .. .. .. I 4 
Appeal to Court of Appeal-

Appeal after trial with jury-orders .. .. 102 .. .. 
Appeal as of right .. .. .. .. 101 (1) .. .. 
Appeal by leave .. .. .. .. . . 101 (3) .. . . 
Appeal excluded .. .. .. .. .. 101 (2), 104 .. .. 
Appeal from separate decision .. .. 103 .. .. 
Appeal from master .. .. .. .. 104 .. .. 
Appeal from registrar, etc. .. .. .. 104 .. .. 
Powers .. .. .. .. .. . . 106-109 Sl 15-18 
Procedure generally .. .. .. .. . . Sl 3-18 

Appeal to Privy Council .. .. .. . . 18 .. .. 
Appearance-

Business name, person sued in .. .. .. 64 4 
General .. .. .. .. .. .. .. 11 .. 

Arrest on mesne process-abolished .. .. 10 .. .. 
Attachment of debts. [See "Garnishment•• .] 

--
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INDEX TO BILL-continued 

Business, distribution of-
Commercial list . . . . . • . . 
Court of Appeal and Divisions, between 
Divisions, amongst . . . . . • 

Business names . . . . . . . . 

Causes of action-joinder .. 
Certiorari . . . . . . • . 
Charging orders . . . . . . 
Commencement of Act and Rules 
Commencement of proceedings . . 
Commercial list . . . . . . 
Common law claim. [See "Trial".] 
Consolidation . • . . . . 
Contempt . . . . . . •. 
Costs .. . . . . . . . . 
Court-

Casing to public . . . . 
Composition . . . . . . . 
Continuance . . . . . . 
Divisions . . . . . . . . 
Judge to constitute Court .. 
Jurisdiction . . . . . . . . 

Counter·claims. [See "Cross-claims".J 
Court and chambers-distinction abolished .. 
Court expert. . . . . . • . .. 
Court of Appeal (see also "Appeal to Court 

of Appeal"; "Judges of Appeal")-
Business . . . . . . . . . . 
Composition . . . . . . . . 
Decision .. .. .. .. .. 
Jurisdiction . . . . • . . . 
Procedure generally . . . . . . 
Sittings .. . . .. .. .. 

Cross-actions. [See "Cross-claims".] 
Cross-claims . . . . . . 
Crown .. .. .. . . 
Criminal proceedings . . . . 

Bill 
Section 

56 
. 47-51 
52-55 

69 

2 

56,89 

48 
76 

80 
25 
22 

38, 41 
40 

23,24 

11 

47-51 
42 
45 
44 

43 

78 
3 

17 

Rules 

Part I Rule 

12 
64 

8 
54 
47 

1 
4 

14 

12 
55 
52 

39 

51 

6 

1 

3, 4 
1, 2 

2 

2 
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INDEX TO BILI.r-continued 

Rules 
Bill 

Section 

I Part Rule 

Damages; value of goods-
Assessment generally 35 
Assessment on appeal .. 107 
Case for equitable relief, in 68 

Declaratory relief 75 
Defamation-

General 67 
Trial 88 

Defence . IS 
Detention of goods 93 17 6 

42 5 
[AND SEE "Damages; value of goods"] 

Directions 26 
Disability 63 
Discharge of lien or security 74 
Discontinuance-

Costs 52 16 
General 21 

Discovery-
Before suit 3 
Business name, proceedings against defendant 

in 64 8 
Documents generally 23 
Enforcement, in aid of .. 43 
Interrogations 24 
Savings of proceedings for 1 14 

Distribution-
Interim 28 4 
Of shares .. .·. 28 6 

District Court-
Appeals from 48, lOS 
Mandatory order to 49 
Removal of proceedings from .. 49 

Documents-
General 6S 
Serial number 1 10 

Duty, order to fulfil 65 
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INDEX TO BILL-co11tinued 

Ejectment. [See "Land, possession of ... ] 
Enforcement of judgments and orders-

Charging orders .. .. .. .. .. 
Discovery in aid .. .. .. .. .. 
External judgments .. .. .. .. 
Garnishment . . .. .. . . .. 
General .. .. .. .. .. . . 
Levy of property .. .. . . .. 
Stop orders .. .. . . . . .. 
Writs of execution: general .. .. .. 

Equity. [See "Law and Equity".] 
Evidenc~ 

Commission, on .. .. .. .. . . 
Court of Appeal in . . .. .. . . 
Deposition by .. .. .. .. . . 
External Tribunal for .. .. .. . . 
Generally . . .. .. . . .. .. 
Informal proof .. .. .. . . .. 
(AND SEE "Affidavits" .) 

Execution of judgments and orders. [See 
"Enforcement of judgments and orders".] 

Execution of Trusts [See "Administration of 
estates; execution of trusts".] 

Experiments .. .. .. .. .. .. 

Firms. [See "Business names" .J 
Foreign judgments. [See "Enforcement of 

judgments and orders".] · 
Forfeiture, relief against .. .. . . .. 
Fraud-

Chnrge of, trial with jury .. .. .. 
Frivolity-summary stay or dismissal .. .. 
Funds in Court .. .. .. .. .. 
Garnishment-

Generally .. .. .. .. .. .. 
Restriction on, as to wages .. .. . . 

General issue, pleading of-abolished .. .. 
Guardian ad litem .. .. .. .. 

Bill 
Section 

.. 

. . 

. . 

. . 
98-100 

.. 

.. 

.. 

.. 
102 {2) 
.. . . .. 
82 

. . 

73 

88 
.. 
. . 

. . 
99 .. .. 

Rules 

Part I Rule 

47 .. 
43 .. 
59 .. 
46 .. 
42 .. 
45 .. 
47 .. 
44· . . 

27 . . 
.. .. 
27 .. 
58 .. 
36 .. 
.. .. 

25 8 

.. . . 

.. . . 
13 s 
so .. 

46 .. .. .. 
15 27 
63 . . 
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INDEX TO BlLL-cominued 

Rules 
Bill 

Section 

I Part Rule 

Habeas corpus ad subjiciendum-
Order on application for writ of .. .. 71 .. . . 
Powers of Court of Appeal or Division .. 49 .. . . 
Powers of Judge of Appeal in vacation .. 46 .. . .. 
Proceedings for .. .. .. .. . . .. 28 s 
Saving of writ .. .. .. . . .. 69 (2) .. .. 

Income, interim distribution .. .. 
Infants-

.. .. 54 3, 4 

Custody .. .. .. .. .. . . 80 .. .. 
Guardianship .. .. .. .. . . 80 .. .. 
Maintenance .. .. .. .. . . 80 . . .. 
(AND SEE "Disability".) 

Infants Custody and Settlements Act rules .. .. 69 .. 
Injunction-

General .. .. .. .. .. .. 66 .. .. 
In lieu of quo warranto .. .. .. 70 .. .. 

Inquiries. [See "Accounts and inquiries".] 
Inspection of property .. .. .. .. .. 25 8-10 
Interest-

· Debts, on, in administration, etc. cases .. .. 49 8 
Judgment, up to . . . . .. .. . . 94 40 7 
Judgment debt, on .. .. .. . . 9S 40 , . 
legacies, on, in administration, etc. cases .. .. 49 9 

Interim preservation .. .. .. . . .. 28 .. 
Interlocutory applications .. .. . . .. .. 19, 26 6 
Interpleader .. .. .. .. . . .. .. 56 .. 
Interpretation-

Act and rules generally .. .. .. 19 1 8 
Interrogatories .. .. .. .. . . . . 24 .. 
Intra-curial arrangements .. .. .. . . 39 .. .. 
Irregularity .. .. .. .. .. . . 81 .. .. 
Joinder. [See ''Causes of action" and "Parties".] 
Joint liability . . .. .. .. . . 97 22 9 
Judges (see also "Judges of Appeal")-

Appointment, etc .. .. . . .. 26, 27, 29, . . .. 
37 

Interest in rate, etc. .. .. . . .. 30 .. .. 
Special offices . . .. .. . . .. ·28 .. .. 
Transition .. .. .. .. . . 13 .. .. 
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INDEX TO BILL-continued 

Rules 
Bill 

Section 

I Part Rule 

Judges of Appeal-
Appointment, etc. .. .. .. . . 31-36 .. . . 
Disqualification .. .. . . .. . . 110 .. . . 
Powers of single Judge of Appeal .. .. 46 .. . . 

Judgments and Orders-
Default .. .. .. .. .. . . . . 17 .. 
Entry .. .. .. .. . . . . .. 41 .. 
For possession of land .. .. . . .. 92 .. .. 
Generally .. .. .. . . . . .. 91-97 40 . . 
Minutes .. . . .. .. .. . . .. 41 .. 
Slip rule .. .. .. .. .. . . .. 20 to 
Summary .. .. .. .. .. . . .. 13 .. 
[ANolsEE "Enforcement of judgments and 

orders" .] 
Jury .. . . . . .. .. . . . . 85-90 . . . . 

(AND SEE "Trial".] 

Land-disposal of .. .. .. .. .. . . 30 .. 
Land, possession of-

Default judgment .. .. . . .. .. 17 7 
Defence . . . . .. .. . . .. . . 14 15 
Enforcement of judgment .. .. .. 42 4 

.i 

Notice to occupier .. .. .. . . .. 7 8 
Proceedings and judgment for .. .. 8, 79,92 . . . . 
Service .. .. . . .. .. .. . . 9 s 

" ·, 

Law and Equity . . .. .. .. . . 57-64 . . .. 
Law, questions of .. . . .. . . .. . . 15 18 

.. 31 .. 
Levy of property .. .. .. .. . . .. 45 . . 
Lien on property, discharge .. .. .. 74 .. . . 
Mandamus .. .. .. . . .. . . . 65, 69 54 3, 4 
Masters-

Appeal from Master .. .. .. . . 104 60 9-17 
Appointment, tenure, etc. . . .. .. 14, 111-117 .. .. 
Powers .. .. . . .. . . .. 118 60 1 
Procedure before Master generally .. .. .. 60 .. 
Reference and removal to Judge .. .. . . 60 S-8 

Medical examination .. . . .. .. .. 25 .. 
Mentally ill persons. [See "Disability".] 
Motions .. .. .. .. . . .. .. 19 . . 
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INDEX TO BILL-conti11ued 

Bill 
Section 

New trial. [See "Appeal to Court of Appeal".] 
Next friend .. .. .. .. .. .. . . 
Notice by the Court . . .. . . .. . . 
Number (serial) of proceedings .. .. .. . . 
Oath, power to administer .. .. .. 83 
Officers. [See "Registrars and other officers".] 
Order-

Effect as judgment .. .. .. .. 94 
On terms .. .. .. .. .. .. 21 

Order nisi, substituted procedure .. .. .. 
Order to fulfil duty .. . . . . .. 65 
Originating process .. .. .. .. .. 
Originating summons. [See "Summons".] 
Other Acts-

Citation .. .. .. .. .. .. 7 
Construction of References .. .. .. 8 
Court to have powers of Judges under .. 24 
Procedures under superseded .. .. . . 77 
Reference to .. .. .. . . .. 20 

Ouster of office .. .. .. . . .. 70 

Particulars .. .. .. .. .. .. .. 
Parties-

Death before judgment .. .. .. .. . . 
Generally .. .. . . . . . . .. .. 

Partition of land. [See "Land".] 
Partnership. [See "Business names".] 
Payment into Court .. .. .. . . .. 
Pending proceedings .. .. .. . . 16 
Person confined-

At commencement of Act .. .. . . 16 
Production, order for .. .. .. .. 72 

Personal property, disposal of .. . . . . .. 
Pleading .. .. .. .. .. .. .. 
Preliminary matters generally . . .. .. 1-21 
Prerogative remedies .. .. . . .. 69 

•;.' . 

Rules 

Part I Rulo 

63 . . 
9 14 
1 10 

.. . . 

. . .. 

. . .. 
S4 .. 
. . .. 
7 . . 

. . .. 

.. . . .. .. 
54 .. 
.. .. 
. . .. 
16 . . 
34 10 

8 .. 

22 . . 
1 6 

.. .. .. .. 
28 3 
lS .. 
1 .. 

S4 3, 4 
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INDEX TO BILL-continued 

Rules 
BiU 

Section 
, . Rulo Part 

Privilege-
Crown .. . . .. .. . . .. .. 23 16 

.. 24 11 .. 36 13 
General .. .. .. . . .. .. 36 13 

Privy Council. [See "Appeal to Privy Council".) 
Procedure, wanting or in doubt .. .. . . .. 1 13 
Process, observation of .. .. .. . . .. 25 8 
Prohibition .. .. .. .. .. . . 69 54 3, 4 

Quo warranto-
Abolished . . . . .. .. .. .. 12 .. . . 
Injunction in lieu of .. .. .. .. 70 .. .. 

Receivers-
Generally .. .. .. .. .. .. .. 29 . . 
Interlocutory appointment .. .. .. 67 .. . . 

Recognizances .. .. .. .. .. . . 53 6-8 
Registrars and other officers .. .. .. IS, 119-121 61 .. 
Registry hours .. .. .. .. .. .. 2 6 
Relator .. .. .. .. .. .. . . 4 5 
Remission to Division .. .. .. .. 53 .. . . 
Removal to Court of Appeal . . .. .. 53 .. .. 
Repe.als .. .. .. .. . . .. 5 . . .. 
Reply .. .. .. . . .. .. .. 15 . . 
Rule nisi-substituted procedure .. .. . .. 54 .. 
Rules of Court-

Continuance of .. .. .. .. . . .. l 4 
. ' .. 

' . . .. . 
. .... ;:: 
. • .. ~ 

Generally .. .. .. .. .. . . 122-126 .. . . 
Relief from .. .. .. .. .. . . I 12 
Rescission .. .. .. .. .. .. 1 s 

R,anning down cases • [See "Trial".] 

·Samples .. .. .. . . .. .. .. 25 8 
,Savings. [See " Appeal to Privy Council", 

. . ~(~ -.: 
";,..,•' 

· .. :'Criminal proceedings", and " Discovery".) 
Seals .• .. .. .. .. .. .. .. l 9 
. &cctirity-
·.~ Costs .. .. .. . . .. .. . . 53 1-5 

, Future conduct .. .. .. .. . . .. 53 6 
Over property, discharge .. .. .. 74 .. .. 
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INDEX TO BILL-continued 

Bill 
Section 

. 

Separate decisions of questions .. .. .. .. 
Appeal from .. .. .. .. .. 103 

Service-
External process .. .. .. .. .. 
Generally .. .. .. .. . . .. .. 
Outside State .. .. .. .. .. ... 

Set-off. [See "Cross~claims".] 
Sheriff .. .. .. .. .. .. .. 
Solicitors .. .. .. .. .. .. .. 
Stated cases .. .. .. .. .. .. .. 
Statement of claim. [See ••commencement of 

proceedings"; .. Originating process"; 
"Pleading".] 

Stop orders .. .. .. .. .. .. .. 
Subpoenas .. .. .. .. .. .. .. 
Snmmary disposal .. .. .. .. .. .. 
Summons .. .. .. .. .. .. .. 

Time .. .. .. .. .. .. .. .. 
Transfer .. .. .. .. .. .. 54 
Transition .. .. .. .. .. .. 13-16 
Trial-

Common law claims-
Fraud, defamation, etc. .. .. .. 88 
General .. .. .. .. .. .. 86 
Running down cases .. .. .. .. 87 
Special exceptions .. .. .. .. 89 

Generally .. .. .. .. .. .. 85 
Setting down .. .. .. .. .. .. 
Special verdict .. .. .. .. .. 90 

Trustee Act Rules .. .. .. .. .. .. 
Vacation .. .. .. .. .. ... .. 
Vexatious litigants .. .. .. .. .. 84 
Vexatious proceedings-summary stay or 

dismissal .. .. .. .. .. .. .. 
View .. .. .. .. .. .. .. .. 

Withdrawal .. .. .. .. " . .. . .. 
Writs of Execution generally .. ... .. .. 
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