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PREFACE

The Law Reform Commission has been functioning since the
beginning of 1966 and has been constituted by the Law Reform Com-
mission Act, 1967. The Commissioners are-—

- 'The Honourable Mr Justice Manning, Chairman.

Mr R. D, Conacher, Deputy Chairman.
Professor W. L. Morison.
Mr J. O. Stevenson,
The Executive Member of the Commission is Mr R. E. Walker.

The offices of the Commission are at Park House, 187 Macquarie Streat,
Sydney.,

This is the seventh report of the Commission made to the Attorney-
General pursuant to a reference by him to the Commission.

The short citation of this report is LR.C. 7.
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LAW REFORM COMMISSION

REPORT ON
SUPREME COURT PROCEDURE

To the Honourable K. M. McCaw, M.L.A,,
Attorney-General for New South Wales.

1. You have made a reference to this Commission in the following
terms: .

““To prepare a draft Bill and a set of rules to modernize Court
procedures, in general accord with the report prepared by a
sub-Committee of the Chief Justice’s Law Reform Committee,
and approved in principle by that Commitiee, 50 as to bring
about a fusion of law and equity in this State’s procedures.”

2. The report mentioned in our terms of reference was made in
the latter half of 1965. The sub-committee recommended legislation
providing, in principle, for the fusion of law and equity and the
adoption of a judicature system in the Supreme Court. The sub-
committee further rccommended that the Supreme Court Bill of 1935,
and the rules in a schedule to it, should receive detailed consideration
by some person or body appointed by thc Government for this purpose.
The sub-committee pointed out that it bad considered only general
issues of principle and was not to be taken as making specific recom-
mendations for adoption of the detailed content of the Bill and rules,
as for example on such matters as pleadings, mode of trial, summons
for directions, discovery and inspection, and interlocutory proceedings
generally, ‘ :

3. We do not take our terms of reference to extend to trials on
indictment in the Supreme Court or to proceedings under the Criminal
Appeal Act, 1912, or to proceedings before a Judge under the Supreme
Court (Summary Jurisdiction) Act, 1967.

4, We approached our task by first considering the procedure
. which we would follow. In making a recommendation to you, we were
influenced by the history of previous unsuccessful attempts to achieve
the same object, which have extended over very many years. When a
Bill was before the House for an Act which later became the Equity
A(lzt of 1880, a select committee was appointed which reported as
follows:

“Your committee are of opinion that the present system should
be supplanted by the introduction of a Bill embodying the prin-
ciples of the Judicature Act of England so far as they may be
found to be applicable to the circumstances of this Colony.
They desire to point out specially that since the adoption of

. that Act by the colonies of Queensland and South Australia.
suitors have been enabled to obtain a speedy scttlement of their
respective suits, and at a small ecost. as compared with the
former superseded system, and which system was simitar to that
now existing here,

That, as the passing of a Bill of so comprehensive a
character as the Judicature Act of England, and of the colonies
abovementioned, would occupy a considerable time, and an
urgent necessity exists for legislation on the subject of equity
reform. and some time of necessity must elapse before the more
comprehensive measure can be dealt with, your committee
recommend” (that the Bill be passed with certain amendments).

{Parliamentary Debates, 29th June,
1880, pages 3086-3087.) .
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5. Many attempts were made thereafter to introduce the changes
referred to, probably beginning with a Bill for a Judicature Act intro-
duced into the Legislative Councii by Mr Want, Q.C., in 1898: Other
Bills with similar intent were introduced in 1906, 1923, 1930, 1931
and 1932.

6. The Attorney-General sought the comments of the Council of
the Bar of New South Wales on the 1932 Bill. These comments were
adverse on the ground that it was a stop-gap measure which failed to
introduce the English system. Thereafter it appears that the Attorney-
General retained Mr S. A, Thompson, of counsel, to draft a full Bill
and rules introducing the English system suitably modified to meet con-
ditions in New South Wales. The then Prothonotary, Mr A. G.
Saddington, joined Mr Thompson in his efforts. Together they produced
a draft Supreme Court Bill in 1933. The Council of the Bar of New
South Walcs and the Council of the Law Society of New South Wales
suggested a number of amendments.

7. Mr Thompson and Mr Saddington then produced anocther
Supreme Court Bill in 1935, which incorporated most of the amend-
ments suggested by those two bodies. It had in a schedule a set of
rules. This is the Bill which is referred to in the report mentioned in
our terms of reference. In 1936, Mr Thompson died and thereafter
interest in the Bill waned. Nothing further was done until the Chief
Justice’s Law Reform Committec tock up its work on the subject in
1961.

8. It seemed to us that if our drafts of a Bill and rules should be
submitted to all interested persons for comment, there would be a delay
of some years, and there would be a substantial risk that failure to
agrec upon details might seriously affect the success of the project.

9. After careful consideration, we proposed a different course to
that adopted in 1932 and 1933. We first consulted you, and then the
Chief Justice, We then had discussions with the Council of the New
South Wales Bar Association and the Council of the Law Society of
New South Wales. We proposed that, after we had prepared a draft
Bill and ruies, we would not submit them to anybody for general com-
ment before reporting to you pursuant to our terms of reference. In
so doing, we offered an undertaking that we would, generally speaking,
proceed along orthodox lines, although we would endeavour to adapt,
where practicable, modern provisions in rules of court adopted in Eng-
1and, other States of the Commonwealth, and New Zealand, or adopted
for Australian federal courts, as well as any new proposals we desired
to make, provided they did not come within the general description of
radical alterations. None of those whom we consulted was opposed to
our proposal.

10. Upon our recommendation. you agreed to this proposal, and
intimated that, if we presented dyou ‘with a draft Bill and rules, and you
saw fit to recommend their adoption, you would, subject to Cabinet
approval, present them to Parliament, and proceed on the basis that
they would not come into operation for about a year after the passage
of the Bill, and that after a further year or two, you would cause an
inquiry to be held as to the need for revision.

11. Our reasons for making this proposal to you may be sum-
marized as follows:

(a) The period within which the desired reforms will be brought
~ into operation will be reduced to 2 minimum.

(b) The draft of the Bill and rules is reasonablv orthodox, at
least to the extent that they do not contain any radical
innovations. :

(c) Both branches of the profession and all interested persons

will have an early opportunity to propose any amendments
they desire.

(d) The experience gained with the administration of the new
system for a year or so, and the benefit of this Commis-
sion’s research notes and memoranda (which we will make
available to those who appear to us to have proper quali-
fications and interest in the matter) will lighten the burden
of those who will desire to propose any amendments,
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12, It is upon the basis of our proposal to you, and of the terms
intimated by you as mentioned above, that wc present to you the draft
Bill, which is appendix B to this report, and which includes rules of
Court in its Fourth Schedule.

13. In completing this task, we have been assisted by having
available the 1935 Bill prepared by Messrs Thompson and Saddington
and we have given to it the detailed consideration recommended by the
sub-committec mentioned in our terms of reference. We have also made
reference to the current English legislation, in particular the Supreme
Court of Judicature (Consolidation) Act, 1925, as amendcd from time
to time, the English Rules of the Supreme Court, 1965, current legis-
lation and rules of other Statcs and of the Commonwealth and of New
Zealand as well as some provisions in force in thc United States of

America.

14. In many respects, howevcr, the pattern established elsewhere
has not been rigidly followed. We have felt at liberty to recommend
the adoption of changes which will further modernize the structure.
Our principal aims havc been to simplify the procedures, to rcduce
techmiealities and to eliminate unnecessary paper work. We have also
had regard to the desirability of mitizating costs, In dcference to the
assurance mentioned above, we havc been at pains to ensure that we
have not proposed innovations which could bc classified as radical. Had
it not been for such assurance, we would havc considered other more
far-reaching changes.

15. We have proposed reforms which appear to us to be appro-
priate from a legal point of view. We invite your attention to the fact
that some of these matters may also impinge upon the field of policy.
To this extent, the chanpes we propose may requirc the particular
consideration of the Government.

16, We have discussed with you and with the Chief Justice and the
President of the Court of Appeal the composition of the Rule Com-
miltee: the arrangements which we propose in the Bill have your and
their concurrence. We have maintained the substance of legislative
provisions, such as those relating to trial by jury, which have had the
recent attention of Parliament.

17. Subject to the matters mentioned in paragraph 16, which we
have regarded as beyond our proper feld of consideration, we have
felt at liberty to propose such changes in substantive law and procedure
as have seemed to us proper to establish a uniform and consistent
pattern. This is apparent, in particular, when an examination is made
of the draft Bill and the Schedule of repeals and amendments of other
Acts. Although most of the amendments proposed are necessary for
the purposes of cutting out references to the old forms of pleading
and procedure, and of conferring all rule making powers on the new
Rule Committee, an example of a more far-reaching amendment is to be
found in sections 106 and 107 of the draft Bill and in the amendments
to the District Courts Act, 1912, appearing in the First Schedule to the
Bill. This we regard as necessary because at present the powers of the
Court of Appeal in District Court appcals are narrower than those in
appeals in Supreme Court actions, and we think it desirable to bring
them into line. :

18. Although we have not submitted our proposals in full to any-
body for comment, we have taken advantage of many useful suggestions
which have been made by those with whom particular problems have
been discussed. The Chief Justice, the President of the Court of Appeal,
and many Judges of the Supreme Court have been most helpful, as
have the Master in Equity, the Prothonotary, and the Registrar in
Divorce. We also gratefully acknowledge the co-operation given to us
and the assistance afforded by the Public Service Board, the New South
Wales Bar Association, the Law Scciety of New South Wales and the
Parliamentary Draftsman.

19. We are much indebted to Professor 1. G. Benjafield for the
care, industry, enthusiasm and ability he has displayed in relation to
this task, and he can truly be said to be the architect of the scheme.
He was Chairman of the sub-Committee of the Chief Justice’s Law
Reform Committee referred to in our terms of reference and was
responsible for the preparation of the initial report which that Com-
mittee adopted. He was a member of this Commission for two years
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and prepared the first two drafts of the Bill and rules, He returned
to. the Law School of the University of Sydney at the bepinning of 1968,
Notwithstanding that for almost a year therealter he undertbok the
arduous duties of Dcan, he found fime to read each and cvery revision
of the work he had commenced und to spend a half day practically
every week throughout that yecar discussing the further revised drafis
which were prepared, and offering us the most valuable criticism.

20. Repeals and amcndments of other Aclts are listed in the First
and Sccond Schedulcs to the Bill respectively. The First Schedule deals
with 43 Acts, of which 16 are to bc repcaled wholly or to the cxtent
of the unrepealed parts thereof. Where the Bill makes it necessary
to amend other Acts, we have included, in the Second Schedule, such
amendments as are necessary to rcconcile such Acts with the scheme
which we propose. Therc are 50 Acts which are amended by the
Second Schedule.

21. We note the following as matters necessary for aticntion
before the scheme is brought into operation—

(a) forms must be prescribed;
(b) scales of fees payable in the registrics must be prescribed;
(c) scales of costs must be prescribed ;

(d) rules must be made for the purposes of the Service and
Execution of Process Act 1901;

(e) there must be a rcview of the rules continued in force, with
or without amendment, by rule 4 of Part 1 of the rules
in the Fourth Schedule to the Bill

22. We note the following as matters to which attention is
desirablc, but not essential, before the scheme is brought into
operation—

(a) numerous Acts ought to be revicwed in the light of the
new procedures which the Bill would introduce, including
the following—

Companies Act, 1961;
" Conveyaneing Act, 1919;
Conveyancing and Law of Propcrty Act, 1898;
Matrimonial Causes Act, 1899;
Mental Health Act, 1958;
. Public Works Act, 1912;
Trustee Act, 1925;

(b) consideration ought to be given to the statutes and rules

applying to the criminal proceedings mentioned in section

17 of the Bill, including the fixing of times and places of

sittings for the purpose- of trials on indictment, in view of

- the proposed repeal of the Supreme Court and Circuit

Courts Act, 1900 (see especially sections 22 and 23), and

having regard to the fact that we propose the rescission of

the present General Rules of the Court (see especially
0.1 r.1).

23. The Bill takes account of the statute law as it stood on the
passing of Act No. 13 of 1968. Subsequent legislation ought to be
reviewed in case any amendment or repeal is required in consequenee
of the Bill.

24, Provision is contained in section 123 (7) of the draft Bill for
a secretary to the Rule Committee. We envisage that the secretary
will be responsible for the work abovementioned in consultation with
officers of the Court and, at least initially, in consultation with our-
selves. We further envisage that the secretary will prepare all nceessary
additions to the rules for presentation to the Rule Committee.

25. We recommend the Bill which is set out in appendix B to this
report, Appendix B also includes tables of contents, of statutes and
rules referred to in the Bill and marginal notcs, and an alphabetical
index.
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26. Appendix A to this report contains notes on the Bill, includ-
ing the rules in the Fourth Schedule to the Bill, and on their mtcndcd
effect in case they should be passed into law.

27. In conclusion, we invite your ‘attention to the question of
appeals to the Privy Council. We undersiand that you hold the view
that nothing should be done, at least at the present time, to take away
the right of a litigaut to exercisc the right of final appeal to the Privy
Couucil.

28. This right is part of the law of this State (Australian Courts
Act, 1828 (2 Geo. 4 c. 83) s. 15), and the rules regulating appeals
are prescribed by ar Order in Council. The section provides that any
person ““aggrieved by any judgment decree corder or sentence” of the
Supreme Court may appeal upou the prescribed conditions. The rules
define *‘the Court” as meaning “the Full Court or a single Judge sitting
as the Supreme Court of New South Wales, according as the matter
in question is one which under the Rules and Practice of the Supreme
Court, properly appertains to the Full Court or to a single Judge s:ttmg
as the Supreme Court as in Equity, Bankruptcy, Probate or Divorce”.

29. It has not been uncommon in recent years for appeals to be
instituted to the Privy Council dircct from the decision of a single
Judge sitting in Equity or in Commercial Causes. The effect of our
proposals will be to widen the classes of case in which such an appeal
may be taken direct from a Judge of first instance.

30. It appcars to us that an appeal should not be permitted to be
so instituted where, as in this State, a Court of Appeal has been estab-
lished, and that appeals should bec limited to cases which have first
been comnsidered by the Court of Appeal. We think that the reasons
are obvious and we say no morc than that their Lordships should have
the benefit of the reasons of the Court of Appeal on any appeal from
the Supreme Court. ‘

31. Accordingly we propose for your comsideration that your
Government may see fit to make representations that the rules of the
Privy Council might be reconsidered with a view to providing that no
appeal shall be brought from the Supreme Court to the Privy Council,
except from the Court of Appeal.

32. We refer also to the provision whereby there is an appeal to
the Privy Council as of right where the matter in dispute amounts to
the value of $1,000 or upwards. This amount has been unchanged
since at least as far back as 185Q and your Government may see fit to
propose some revision.

J. K. MANNING,
Chairman.

_. R. D. CONACHER,
= 8 SEF 1uny Deputy Chairman.

i
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APPENDIX A

" NOTES ON DRAFT BILL.

1. General

In accordance with our terms of reference, the purpose of the Bill
is to modemnize procedure in the Supreme Court and to bring about a
fusion of law and equity. This involves the adoption of a judicature
systemn, which in turn involves a reorganization of thc Supreme Court,

2. Continuance of present Court

The Bill does not establish a new Court: it continues the present
Court. The Bill provides that the Supreme Court of New South Wales
**as formerly established as the superior court of record in New South
Wales is hereby continued” {section 22),

3. Effect of continuance

The continuance of the present Court, although it is reorganized,
should obviate any doubts which might otherwise arise as to its powers,
for example, the vesting of fedcral jurisdiction in the Court, and as to
the application of the Commonwealth Constitution and the Judiciary
Act. .

4. lurisdiction

It is further provided that the Court shall have all jurisdiction
wiich may be necessary for the administration of justice in New South
Wales (section 23).

5. Court of Appeal
The Court of Appeal will continue as a part of the Supreme Court.

6. Composition of Court

The composition of the Court, the qualifications of the Judges, the
method and terms of their appointment, and their respective rights will
continue as formerly with only minor changes. Changes have been
-made only for the sake of consistency.

7. Organization
The Court is to be divided into:
(a) the Court of Appeal; and
(b) the following Divisions:

(i) the Common Law Division;
(ii) the Equity Division;
(iii) the Admiralty Division;
(iv) the Divorce Division;

(v) the Protcetive Division; and

{vi) the Probate Division.
(Section 38),

8. Divisions

The terminology used in the Supreme Court and Circuit Courts
{Amendment) Act, 1965, which created the Court of Appeal as a
“Division™ of the Court, has not been continued. This is primarily for
reasons of convcmience in order that the rest of the Court might be
divided, without confusion, into Divisions. The broad approach is in
accordance with the report of the sub-committee of the Chief Justice's
Law Reform Committee, with which we agree.
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9. Intra-curial arrangements

Although rules of Court will govern the sittings of the Court and
matters of procedure, the Bill provides, at the suggestion of a number
of the Judges, for thc making by the Judges of intra-curial arrange-
ments for the transaction of the busincss of the Court in any Division

“and in the Court of Appeal (section 39)..

10. Proceedings in Divisions

Proceedings in a Division are to be heard by a Judge who shall
constitute the Court (section 40), but there is provision for the delega-
tion of powers to mastcrs or to registrars -or other officers (section
124 (1) (h)).

11, Judges in Divisions

With the exception of the }udges appointed to special offices by
the Governor, Judges wiil be nominated by the Chief Justice to act
in each Division. Although appointed or nominated to a Division,
any Judge may exercise the jurisdiction of the Court in any other
Division (section 41).

12. Constitution of Court of Appeal

The Court of Appeal is to be constituted as at present, but the
limit on the number of Judges of Appeal is omitted.

13, Distribution of business between Court of Appeal and Divisions

The distribution of business between the Court of Appeal and the
Divisions is governed by sections 48 to 51 of the Bill. The distribu-
tion is not quite the same as at present. We have made what secms
to us an appropriate distribution having regard to the nature of the
business and to the distribution of business to which the Court and
the profession have become accustomed. We recognize, however, that
some other distribution may be preferred: the framework of the sections
will permit re-arrangemen{ without upsetting other provisions of the
Bill.

14. Distribution of business amongst Divisions

The work of the Court to be undertaken in each Division is to be
assigned substantially in accordance with the present practice (section
53). '

15. Commercial list
The commercial list will be maintained as at present (section 56)..

16. Fusion of law and equity

There will be a fusion of law and equity. Sections 57 to 64 are
the basic provisions of the Bill for this purpose. They take the substance
of the provisions introduced in England in the 1870s and now forming
part of the Supreme Court of Judicature (Consolidation) Act, 1925,
These English provisions have become the model for legisiation in many
garts of the British Commonwealth, including all the other Australian

tates,

17. Counter-claims; third party claims

We have not included in this group of sections any provisions
relating to counter-claims and third party claims as is usual in other
similar schemes. We have incorporated the provisions in section 78
because we think that these provisions deal with procedure rather than
with fusion.

18. Closed Court; irregularities

General provisions as to the procedures of the Court appear in
Part VI of the Bill. These include provisions for the circumstances in
which business may be transacted in the absence of the public {section
-80) and a provision requiring that a non-compliance with the Act or
rules shall be treated as a mere irregularity so as not to nullify the
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proceedings and ¢nabling the Court to allow amendments and to make
orders dealing with the proceedings generally in cases. of irregularity
(section 81).

19, Informal proof; admissions

An extension of a provision of the present law is to be found in
section 82, which gives the Court powcr to dispense with the rules of
evidence for proving any matter which is not bona fide in dispute and
to require parties to make admissions. This is a provision which we
have taken from the 1935 Bill. It will extend to all civil proceedings
a discretion which has proved most beneficial during the last sixty years
in rclation to commercial causes (Commercial Causes Act, 1903, s. 6).
We have discussed this with you and with the Councils of the New
South Wales Bar Association and of the Law Society of New South
Walcs. All agreed to the inclusion of such a provision in the Bill

20. Vexatious litipants

Provision has becn included giving statutory power to deal with
vexatious litigants (section 84). The section confers powers to control
vexatious litigants in any Court and is in addition to the Court’s
inherent power to control abuse of process. The section is in terms
substantially similar to those of a provision of the 1935 Bill.

21. Juries

As regards the trial of actions with and without a jury, sections
85 to B9 inclusive repcat thc substance of the present legislation. Pro-
vision has also been included to require a jury to answer any question
of fact lefi to them by the presiding Judge at the tral (section 90).

Section 89 (2) would withdraw from the jury issues arising out
of the requirement for adjustment of workers’ compensation payments,
See paragraph 71 of these notes. Notwithstanding the repeal of section
644 of the Workers’ Compensation Act, 1926, it seems better to
reserve these questions for the Judge and thus to avoid the introduction
before the jury of matters irrclevant to the general issue of damages.

22, Judgments and orders

Scctions 91 to 97 deal with judgments and orders. We have
chosen to speak of “‘entering” judgments, rather than signing judgment,
although the expressions appear to have become synonymous. The
Court will be given a discretion to deal with problems that arise in
relation to claim and counterclaim, particularly where the parties are
both covered by insurance. Apart from this aspeet, common sense
would dictate a single judgment for a net balance, instead of cross
judgments. But where there is insurance,” it secems desirable to confer
power to enter cross judgments so that full indemnity may be claimed
from each -insurer in respect of each judgment.

23. Detention bf goods

In claims for detention of goods, authority is given for the Court
to give judgment for delivery of the goods with or without giving the
defendant the option of retaining the goods upon paying the assessed
value (section 93). This is the position in England. The present law
hare is that in the Supreme Court (but not in a District Court) a
successful plaintiff in detinue may insist on judgment for the return of
the goods without giving the dcfendant the option of paying their
assessed value. This rule occasionally operates harshly on a defendant.

24. Interest

Provision has been made for the Court to order that there shall
be included, in the sum for which judgment is given, interest at a rate
to be prescribed. Interest may be ordered for the period between the
date when the cause of action arises and the datc when the judgment
takes effect (section 94). Interest is payable on 2 judgment debt at a
prescribed ratc on so much as from time to time remains unpaid
(section 95 (1)). Neverthcless, wc have included a provision to
continue the substance of the present rule that, in commeon law claims,
interest is not payable on the amount of a verdict il paid within 21
days nor upon costs if paid within 21 days of taxation, unlcss the
Court otherwise orders (section 95 (2), (3)).
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25. Joint liability
A further innovation we propose is that where two or more

* persons are jointly liable for money and judgment is given against one

or more but not all of them, the liability of the other or others shall
not be discharged by the judgment or by any step taken for the enforce-
ment of the judgment. The purpose of this provision Is to mitigate
the harshness of the present rule which, at times, deprives a creditor
of his rights for purely technical reasons. Cur proposed section (section
97) has its origin in thc Model Joint Obligations Act (U.S.A.), sections
1 and 2.

26. Appeal to the Court of Appeal

Provisions are included as to appcals to the Court of Appeal. The
cases for appeal to the Court of Appeal in proceedings in the Court are
defined and, following the English pattern, provision is made as to
cases in which no appeal lies to the Court of Appeal and cases in which
an appeal may be brought only with leave of the Court of Appeal
(sections 101-103).

277. Powers on appeal

Special provisions arc also included in relation to the powets of
the Court of Appeal in appeals after a trinl by jury in the Supreme
Court, and after a trial with or without a jury in a District Court. The
general policy of the Snpreme Court and Circuit Courts (Amendment)
Act, 19635, is rctained but one innovation is introduced. This is in
relation to the power of the Court of Appeal to tzke imto account
events which have happcned between the date of the trial and the date
of the hearing of the appeal. The present position is that the -Court
of Appeal may have regard to such matters in a non-jury case tried
in the Supreme Court but not in a jury case tried in the Supreme
Court nor in any District Court case. On the basis that facts are to
be preferred to prophecies, provision is included to permit the Court
of Appeal to take actual events which have happened since the date
of the trial into consideration in these cases, although this is not to
be automatic and is to operate only il the Court of Appeal 1s satisfied
that special circumstances exist which make it desirable to admit the
additional evidence. The existing power in the Court of Appeal to grant
relief is extended accordingly and the power is further extended to
cover cases of debt as well as damages (sections 105-107). There
is no basis for continuing the distinction between debt and damages.

28. Final disposal on appeal

The Bill will continue the power of the Court of Appeal to dispose
of an appeal by final order where it is practicable to do so, rather than
remit the case to the Court of first instance (section 108).

29, Procedural. changes

Several procedural changes of a major nature are made and these
require to be mentioned.

30. Arrest and attachment of the person

Arrest on mesne process and attachment of the person for enforce-
ment of an order for the payment of money is abolished and the power
to imprison is limited to cases wherc contempt of Court is involved.
Imprisonment for debt is the survival of an archaic procedure and we
think that it has no place in a modern system. The abolition is achieved
by sections 10 and 98 of the Bill, ‘

31. Court and chambers

The distinction between the sittings of a Judge in Court and in
Chambers is abolished. This distinction is bound up with the ancient
concept that the Court always sat as a bench of all Judges of the Court,
and certain powers of the Court were dclegated to Judges sitting alone
when the whole Court was not sitting. The preservation of the old
system leads to necdless tcchnicality, and often involves considerable
rescarch. The Court, in its various Divisions, is to be presided over by
a Judge. The abolition of the distinction will simplify matters by
eliminating thc various diffcrences that have been held to exist under
the present system (section 11). :
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32, Quo warranto

Informations in the nature of quo warranto are abolished. This
is an ancient remedy against a person who is alleged to have claimed
or usurped an office, franchise or liberty, There is no nced for its
continuance, as the remedy of injunction will give relief in appropriate
cases. It was abolished in England thirty ycars ago without disadvantage
and we think it is long past time to do the same here (section 12).

33. Prerogative remedics; writs generally

Provision is made which alters the procedurcs of the Court for
remedies in the nature of the prerogative writs of mandamus, certiorari
and prohibition. These writs will no longer issue, but the Court will be
empowered to give similar relief by judgment or order. The Court
will have the same jurisdiction as at prescnt (section 69) but the special
procedures are abolished, Writs of summons will not be used, and
subpoenas will take thc form of orders of the Court rather than of
writs. In the result, the only ““writs” which will be preserved are:

{a) the writ of habeas corpus ad subjiciendum; and ‘
(b) writs of execution and writs in aid of writs of execuiion.

34, Demurrers

Demurrers are abolished. This again is an ancient procedure,
The model set by the Equity Court in modern times has established
that it is unnccessary. The result is achieved by omitting all reference
to a demurrer. It is to be noted that a point of law may be raised
and may be ordered to be heard and disposed of in .appropriate cases.

35. Masters; registrars and other officers

Provision has been included for the appointment of masters and
for the appointment of registrars and other officers. We contemplate
that masters may be appointed wherce the work of a judicial character
which will not require the attention of a Judge is sufficient to warrant
such appointment. Masters will be appointed by the Governor and the
Public Service Act, 1902, will not apply. Registrars and other officers
will be appointed by the Governor under thc Public Service Act, 1902.
The powers to be exercised by the masters and by the registrars and
other officers will be prescribed by the rules.

36. Rule Comenitiee: constitittion

Provisions regarding the powcr to make rules of Court are novel,
although the pattern we propose is substantially modelled on the current
English provisions. Whereas it has been the custom previously to vest
the power to make rules of Court in the Judges or a number of them,
or in specified Judges, we propose the establishment of a Rule Com-
mittee which will cxercise this power exclusively. It will consist of the
Chief Justice, the President of the Court of Appeal, the Chief Judge in
Equity, three other Judges (one of whom will be a Judge of Appcal),
one practising barrister and one practising solicitor. The Judges of the
Supreme Court now number over thirty and a meeting of such a
body is necessarily unwieldy. While acknowledging the excellent work
they have done in the past, we arc of the view that a smaller group is
likely to be more efficient. We think it wise to have some representa-
tion of the two branches of the profession, to put forward the view of
the practitioners. We have discussed the composition of the Committee
with the Chief Justice, the President of the Court of Appeal and several
of the Judges, none of whom dissent from our present proposal.

37. Rule Committee: powers; secretary

The Rule Committce will have power to add to or amend the rules.
It will have the assistance of a secretary, as mentioned in paragraph 24
of our report. Its task will be onerous and will continue indefinitely.

38. Rule-making powers: commencement

Qur draft of the rules is contained in the Fourth Schedule to the
draft Bill. It is provided that the rule making power, to be vested in
the Rule Committee, will come into operation on the comnmenccment of
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the Act, although it is envisaged that the Act as a whole will not come
into operation for at lcast a year after its passage, This is because the
task of the Rule Committec will dommence at once as, for example,

forms will require to be prescribed beforc the Act comes into operation

(seetions 2, 122).

"39. Repeal of Fourth Schedule

It is further provided that on a date to be prescribed, not later
than six months after the commenecment of the Act, the rules shall
cease to operate by the forec of their being contained in a schedule to
the Act, but shall havc cffect as rules made by the Rule Committee
(section 122 (2), (3)). The purpose of this provision is to make it
unnecessary for the Act to be reprinted in rccardance with the Amend-
ments Incorporation Act, 1906, cach time the rulcs are amended or
added to, and to make it unpccessary to reprint the rules when an
amendment of the Act calls for a reprint of the Act.

40. Rule-making powers generally

The matters upon which the Rulc Committce may make rules are
specified (section 124). It is further provided that the Rules Com-
mittee shall not make rules aflecting the practice or procedure of the
Court of Appeal or affecting Division 1 of Part III of the Act (dealing
with the distribution of functions between the Court of Appeal and
the Divisions of the Court) or Part VII of the Act (dealing with
appeals to the Court of Appeal) without the concurrence of the Chief
Justice and the President of the Court of Appeal. The power of the
Judge of the Land and Valuation Court to make rules is not affected.

41, Gazettal and parliamentary review

Rules are to be subject to gazettal and parliamentary review in the
usual way.

42. Costs

Innovations have been introduced regarding costs, although, once
apain, we have modelled the provisions on current English provisions.
Broadly speaking, costs in all cases are to be in the discretion of the
Court, This is an approach which is practically universal in all
judicature systems.

43. Repeals and amendments generally

The First and Second Schedules to the Bill provide for the repeal
and the amendment respectively of other Acts. The repeals listed in
the First Schedule are of existing Acts which are no longer necessary
as their provisions are obsolete or are replaced by the Bill or the rules.
The Second Schedule lists the many amendments that are necessary.
In the main these are amendments which are designed to adapt existing
legislation to the new procedures or for the purpose of clarification. In
some cases, we propose more significant alterations to the existing law,
and these we desire to mention.

44, District Courts Act amerdments

Section 142 of the District Courts Act, 1912, is amended in two
respects, namely:

(a) Appeals by way of special case are abolished. This pro-
cedure has been in disuse in recent years. The other appeal
procedure under section 144 is invariably used and is
satisfactory.

(b) An appeal to the Court of Appeal involving less than
$1,000 lics only by leave of the Court of Appeal. This
is introduced because experience in the Court of Appeal
has shown that such cases usually involve as much in costs
as the amount at stake. It is no hardship for a litigant
who has a genuine appea! point to obtain leave by the
inexpensive method. available. The underlying theory is
common in other jurisdictions, for example in appeals to
the High Court of Australia and to the Judicial Comurnittee
of the Privy Council.

P 67307—2
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45. Gaol delivery

Onc of the Acts which the Biil would repeal is the Supreme Court
and Circuit Courts Act, 1900. A provision to the effect of section 33a
of that Act, dealing with gaol dclivery, nceds to be put somewhere, but
we think that the provision would be better placed in the Prisons Act,
1952, than in the Bill which we propose. The Second Schedule proposes
a suitable amendment to the Prisons Act.

46. Affdavits

One further matter should be mentioned. We have received rep-
resentations from the Law Society of New South Wales regarding the
disability under which its members are placed in that affidavits and
declarations preparcd by them must be sworn or made before an
independent witness, The rule has been relaxed in regard to documents
for use in the Probate jurisdiction. We sce no reason for the con-
tinuation of the restriction. Morcover, solicitors are required to meet
high standards of integrity and they are subject to disciplinary- control,
which other witnesses are not. Accordingly we proposc an amendment
to the Qaths Act, 1900, to remedy the position,

47. Further review of legislation

We emphasize that we have not made an exhaustive review of all
legislation affccted by the provisions which we propose. Much more
work will require to be done as mentioncd in paragraphs 21 and 22
of our Report. We leave the remainder of the task to the Rule
Committee, )

- DRAFT RULES OF COURT
48. Introductory

The remainder of these notes on the draft Bill is concerned with
the rules in the Fourth Schedule. The notes draw attention to the more
important of the innovations which the rules would introduce. The
rules are the result of a consideration of many sets of rules, including
those of the Supreme Court in England, the prescnt rules of the Supreme
Court of New South Wales, and the rules of the High Court of Australia
and the Supreme Courts of the othcr States of Australia and the
Supreme Court of New Zealand. The marginal notes to the draft rules
indieate, where appropriate, the existing provisions on which the rules
are based. :

49. Part 1—Preliminary

Rule 6 and section 16 of the Bill dcal with proceedings pending
at the commencement of an Act founded on the Bill. Pending proceed-
ings would corntinue in accordance with the present Acts, rules and
procedures unless some other provision is made by the Rule Committee
or by order of the Court, Expericnce may show it to be appropriate to
order, or to provide by rule, that upon reaching some stage, for example
the close of pleadings, pending proceedings should continue under the
new procedures.

Rule 12 cnables the Court to dispense with compliance by a party
with the rules. A superior Court has ar inherent power to dispense
with its rules, but the inherent power is of uncertain ambit and the
express grant of power will assist by pointing out the means of mitigating
the difficulties to which rules of procedure occasionally give rise and
will enable procedural steps to be omitted where special circumstances
render them unneccessary.

Rule 13, dealing with directions as to procedure, will take the place
of section 19 of the Administration of Justice Act, 1924, That section
has not becn as useful as a reading of its terms may suggest. Too often
a party who does not know what is the proper course to take is deterred
from applying under the section by the need to demonstratc the negative
proposition that the very large mass of material, written and unwritten,
constituted by the relevant Acts, mles of Court and practice of the
Court, does not prescribe thc manner or form of the step in question.
Rule 13 goes beyond section 19, and beyond the relevant High Court
rule, by making it sufficient that the applicant is in doubt as to the
manner and form of proccdure. .
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50. Part 2—Time

References to *‘clear days” arc dropped and a single formula is
prescribed for the reckoning of time.

51. Part 3—Discovery before suit

This Part is new. It would introduce a summary procedure for
what might have formerly been obtained by suit for discovery. See,
for example, Orr v. Digper ((1876) 4 Ch. D, 92). This is not to
say that we envisage that the scopc of Part 3 will be limited to the
present scope of a suit for discovery: we should expect that Part 3 will
stand on its own fect and will not be construed in the Light of the old
law of discovery.

Part 3 ought to be of considerablc utility in the occasional case in
which, today, justice is denied or costs are thrown away becausc an
agprieved person does not have access to the facts necessary for the
proper commencement of proceedings. One example of the sort of
case where Part 3 will be unseful is the enforcement of claims against
unincorporated associations. Another example occurs in the case of a
claim apainst a pcrson or persons carrying on business under a business
name not registered under the Business Names Act, 1962, A third
example is the case where a person has a claim against one of a number
of companies carrying on business at the same place and by the same
officers, and he is unable 1o ascertain which of those companies ought
to be made defendant.

Part 3 may be thought to have in it a risk of oppression. There
are, however, three matters which wiil mitigate that risk. First, ‘objec-
tion: on grounds of privilege will be open under Part 36 rule 13 of the
draft rules. Secondly, Part 3 is expressed in terms which will allow the
exercise of a judicial discretion so as to prevent ap abuse of its pro-
visions. Thirdly, it will, in genecral, be open to those concerned with
resisting a claim to disclose sufficient information to enable proceedings
to be commenced and thus obviate the need for examination under
Part 3. Indeed, we hope that the major effect of Part 3 will be the
indirect one of discouraging persons against whom a litigable claim
exists from relying on the ignorance of the claimant for the purpose
of stifling the proper adjudication of his claims.

52. Part 4—Commencement of proceedings

The effect of this Part will be that there are two modes, and two
modes only, of commencing proceédings in the Supreme Court. One
mode of commencing proceedings will be by the filing of a statement
of claim: this mode will, in general, be appropriate where it is necessary
to have pleadings for the definition of issues of fact. The other mode
will be by the filing of a summons, which will be comparable to the
present originating summons on the equity side of the Court. These
two modes will take the place of writs of summons, statements of ciaim,
petitions, summonses, notices of motion and proceedings by way of rule
nisi or order nisi.

Although rule 2 of Part 4 requires that proceedings of certain
kinds be commenced by statement of claim, proceedings of those kinds
commenced by summons will not be abortive: see section 81 of the
Bill as to irregularities and rule 11 of Part § as to the continuation on
pleadings of proceedings commenced by summons,

53. Part 5—Proceedings by summans
This Part does not call for comment.

54, Part 6—Cross-claims

This Part deals with the procedure on claims made pursuant to
section 78 of the Bill. It will comprehend claims which today are
made by cross-action or by third party proceedings in the common law
side of the Court and counter-claims on the equity side of the Court.
Subject to the special provision in rule 12 of Part 6 about cross-claims
for contribution or indemnity, there will be a single procedure for all
claims under section 78 of the Bill,
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55. Part 7—Originating process

These rules have been drawn on the footing that the statement of
claim, summons, or cross-claim by which proceedings are .commenced
agajnst any person will not include any command to enter an appearance
such as that now found in the gencral form of writ of summons or in
the general form of indorsement on a statement of claim in equity.
Rather, the originating process will bear a note rcquiring the defendant
to enter an appearance and stating that, if the defendant does not enter
an appearance within the prescribed time, judgment against him may be
entered, or an order against him may be made, in his absence (Part 7,
rule 3).

The command to enler an appearance has become both obsolete
and mischievous: obsolete because it is a command with no sanction
beyond the risk of suffering default judgment; mischievous because a
command with no sanction tends to encourage disrespect for the law.
There is a further advantage in dispensing with the command: the
procedure in case of service of originating process in foreign countries
can be simplified. ’

Rule 7 of Part 7 deals with the period of validity for service of an
originating process. Under section 12 of the Common Law Procedure
Act, 1899, a writ of summons may be renewed from time to time so
that it may be made to remain valid for service indefinitely. We under-
stand that writs of summons are in practice renewed, at present, as of
course. There is no provision limiting the period of validity for service
of a statement of claim or originating summons on the equity side of
the Court, unless the English practice is introduced by preliminary
rule VI of the Consolidated Equity Rules of 1902. The present English
orovision as to writ of summons is in Order 6 rule 8 of the 1965
revision of the rules and that provision is vxtended to originating
summonses by Order 7 rule 6. Under the English rule and the practice
which has been applied, the duration of the validity for service of a
writ of summons or originating summons may be extcnded from time
to time indefinitely, but thc Court exercises a real discretion for the
purpose of preventing injustice to dcfendants who might otherwise be
saved by the statutes of limitation. We think that two years is quite
long enough to allow for service, especially having regard to the provi-
sions for substituted service in rule 10 of Part 9. We think that a
longer period of validity, or of validity pursuant to extension by the
Court, tends to defeat the policy of the statutes of limitation and ought
not to be allowed. We think, further, that it is appropriate to fix two
years for all cases, instead of an initial period of one year subject to
extension, and thus obviate the costs of applications for extension.

56. Part 8—Causes of action and parties

This Part is based on the English rules mentioned in the marginal
notes. There are variations from the English rules in matters of detail
but these variations do not call for comment. ‘

The provisions of the Part constitutc 2 major improvement on the
present comparativcly narrow and in some respects anomalous rules as
to the joinder of causes of action and parties. For example, at present
an action can be brought against defendants in the alternative only
where the action is in tort: there is no provision for joining defendants
in the alternative where the action is in contract. -

57. Part 9—Service: general

In cases where personal service is not required, rule 4 will enable
service to be effected by post. :

. Rule 8 is new. It will dispense with the need for personal service
in appeals and other cascs where the person to be served is represented
by a solicitor in the court below. -

Rule 11, which deals with thc confirmation of informal service,
is new. The rule will cnable the Court to treat a document as sufficiently
served if steps have been taken which the Court might have antecedently
directed by way of substituted service under rule 10. Runle 11 will also
enable mere technical defects in service to be overcome.
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58, Part 10—Service outside the State

The cases for service outside the State specified in rule 1 involve
some extension of the present provisions under the Common Law
Procedure Act and the Equity Act and go beyond the provisions of the
English revised rules of 1965. We think, howcver, that the extensions
do not go beyond cases having a suflicient connceiion with New South
Wales for it to be proper for the Court to have jurisdiction so that its
judgment will have effect at least within New South Wales. ‘

Rule 2 enables the subsequcnt confirmation of service outside the
State as an alternative to prior leave. This provision will, we think,
be useful in cases where, through misapprehension, a party has served
originating process outside the State without realizing that leave was
required,

Rule 7, at the commencement of the provisions of Division 2
concerning scrvice in a foreign country, enables the procedure for service
under a convention to be applied for the purpose of service in mon-
convention countries, subject to the approval of the Attorney-General.
The relevant conventions were all made before the second world war
and cases will arise where no convention exists for service in a foreign
country but where the machinery provisions of Division 2 of Part 10
will nonetheless be useful.

The rules make no special provision concerning service pursuant
to the Service and Execution of Process Act 1901. Having regard to
the terms of section 27 of that Act, it is better that rules of Court for
the purposes of that Act be made by the Rule Committee rather than
be inserted in a schedule to an Act.

59, Part 11—Appearance

This Part will enable the entry of an appearance by post and the
posting of notice of an appearance to other parties. This should lead
to a significant saving of costs.

60. Part 12—Transfer and consolidation

This Part does not call for comment.

61. Part 13—Summary disposal

Division 1, dealing with summary judgment, extends to almost all
cases the substance of the procedure for summary judgment now
available in actions of ejectment. The provisions are based on the
current English rules, but embody considerable modifications. In
particular, there is no provision for giving a defendant “leave to
defend™: if the application for summary judgment fails, the proceedings
will continue as though the application had not been made, subject to
an acceleration of the time for directions under Part 26. There seems
to us to be an incongruity in the idea that, where the plaintiff’s applica-
tion for judgment on the basis that the defendant has no defence has
failed, the defendant should need leave to defend the proceedings, with
the connotation that he stands in some way at the mercy of the Court.

&2. Part 14—Commercial list

The general provisions in the Bill and elsewhere in the rules make
it possible to put the special provisions necessary for the commercial
list more shortly than do the present Commercial Causes Rules.

63. Part 15—Pleading

This Part is based on the revised English rules of 1965. There
are differences, but mostly in expression. Some of the more important
differences are noted below.

Rule 12 deals with the common money counts. We think that the
very brief form of these counts ought to remain available for debt-
collecting cases but that a defendant ought to be at liberfy to require
a ful]ler pleading on the facts. Rule 12 is designed to produce this
result. ’

Rule 14 continues the present requirement that contributory
negligence be pleaded.

Rule 20 docs not takc so much of the corresponding English rule
as requires a traverse to be specific and as makes a general denial
insufficicnt. We. think that thesc requircments, or similar requirements, -
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have produced prolixity; at Jcast as the relevant requiremcents have been
applicd in the equity side of the Court. Further, the requirements
appear to have been disregarded to a large extent in the current English
practice. We think it better to allow a brief general denial and leave
to the powers of the Court as to costs and otherwise the control of
parties who raise insubstantial issues of fact.

Rule 23 makes provision for the verification of a defence in
procecdings for a liquidated decmand. We think that the present corres-
ponding provision for specially indorsed writs has bcen useful in dis-
couraging insubstantial defences raised merely to gain time.

Rule 27 abolishes pleas of the general issue, A number of statutory
provisions which enable thcse pleas would be removed by the amend-
ments and repeals to be effected by the Bill. Rule 27 will catch any
such provisions that we have overlooked.

64. Part 16-—Particulars

Rule 4 continues the recently introduced requirement for particulars
of negligence (including contributory negligence) and breach of
statutory duty,

65. Part 17—Default judgment

This Part takes the substancc of the provisions that are noted
in the margin and includes provision for default judgment in case a
defendant fails to verify his defcnce in cases where the plaintiff requires
him to do so under rule 23 of Part 15,

66, Part 18—Admissions

This Part does not call for comment.

67. Part 19—Motions

Once proceedings have bcen commenced by filing a statement of
claim or a summons, any application in the proceedings would be made
by motion, Summonses and petitions would not be used for this purpose.
A motion will be the appropriate means of application for any exercise
of the powers of the Court, whether the application is to the Court
of Appeal, to a Judge in a Division, t¢ a master, or to a registrar, taxing
officer or other officer of the Court.

In general, notice of a motion must be filed and served, but in
many iostances the rules dispense with either the filing or the service,
or both filing and service, of notice of the motion and the Court is
given power to dispense with notice.

68. Part 20—Amendment

Rule 4 deals with the guestion of amendments tending to defcat
the statutes of limitation. At present a plaintiff may issue his- writ of
summons and thus stop the running of a limitation period but is not
required to file his declaration for some time afterwards and this
interval enables him to consider his position and frame his declaration
appropriately even though the limitation period may have expired before
be files his declaration. Under the scheme which we propose, there
would be no writ of summons and the requirement, in appropriate
cases, of commencing procecdings by statement of claim may do away
with the short breathing space which is available under the present
common law procedure. That would be an unintended consequence of
the abolition of the writ of summons. Rule 4 (2) would meet the
position by allowing an amendment of any kind within fourteen days
after the filing of the statement of claim.

69, Part 21—Withdrawal and discontinuance

This Part does not call for comment.

70. Part 22—Payment into Court

Rule 9 modifies the effect of acceptance of money paid into Court
by one of a number of persons jointly liable. Compare section 97 of
the Bill. A similar change was made in England but only for actions

" for damages for defamation. The change was made in England follow-

ing a recommendation in the Report of the Porter Committee on the
Law of Defamation (Cmnd. 7536). We think that the change ought

to be of general application.
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71, Part 23—Discovery and inspection of documents

Provision is made for discovery and inspection to be given without
the need for orders of the Court.

The rules do not have a countcrpart of Order 12 rules 11 to 15
of the present General Rulcs of the Court. Thesc rules deal with the
situation which arises where a statute providcs that payments made
before judgment for damages shall go pro tanto in satisfaction of the
judgment. The relevant statutes inelude the Workers’ Compensation
Act, 1926, ss. 63 (5), 64 (1) (c), the Government Railways Act,
1912, ss. 100B (4) (e), 100D (4) (b}, and thc Transport Act, 1930,
ss. 124 (4) (c), 124B (4) (b). The present rules contemplate the
signing of judgment after acceptance of money paid into Court in
cases to which these enactments apply. One of the advantages of the
procedurc of payment into Court is that it ennbles the disposal of
litigation without going to judgment. It is incongruous that this advan-
tage should be excludcd in cases where the abovementioned ennctments
apply. It is also, wc think, an unintended consequence of those enact-
ments. Further, the enactments produce a result which is objection-
able in principle, That result is that a judgment of the Supreme Court
is required to be given in a sum for which, by reason of facts occurring
before judgment, the judgment cannot be enforced: in effect, the
judgment spcaks an untruth. The objcction would be aggravated if
the Rule Committee were to follow the modern English practice of
framing a judgment for damages as an adjudication “that the defend-
ant do pay to the plaintiff” the amount of the damages (Rules of the
Supreme Court, 1965, Appendix A, Form 45). We therefore propose
amendments to these statuies to the intent that the payments in ques-
tion will be matters of defence rather than of satisfaction of judgment.
We also proposc consequential amendments to section 63 (2) of the
Workers® Compensation Act and to section 10 of the Law Reform
{Miscellaneous Provisions) Act, 1965, The Government may think
that the pccuniary limits of the jurisdiction of the District Courts
(see especially sections 41 and 95A of the District Courts Act) ought
to be reviewed in the light of these proposed amendments.

72. Part 24——Interrogatories

Similarly, provision is made for interrogatories by notice and
without order of the Court.

Rule 1 (4) will not allow interrogatories by notice in the damages
cases mentioned in the subrule, but the general power to make orders
for interrogatories under rule 5 will apply to these cases. We do not
envisage that the power under rule 5 will be restricted in any way by
reference to rule 1 (4).

73. Part 25—Medical examination; inspection of property, etc.

The provisions in Division 1 relating to mcdical examination are
somewhat stronger than those in the present general rules of the Court
and will, we think, assist in thc proper determination of questions relat-
ing to the physical or mental condition of a plaintiff or other person.
74. Part 26—Directions

Provision is made for proccedings to be brought before the Court
for directions without application by any party. Otherwise, the Part
takes in a shorter form the substance of the English Order 25.

158. Part 27—Evidence by deposition

Part 28~—Interim preservation, elc.

These Parts do not call for comment.

76. Part 29— Receivers

Rule & makes a general provision as to the powers which the Court
may confer on a receiver. The rule is new and will, we think, be useful.

Rule 7 will save the necd for the commcncement of separate
proceedings in the cases to which it applies. '

71. Part 30—Disposal of land
This Part does not call for comment.
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78. Part 31—Separate decision of questions
Part 32-—Stated cases

These Parts embody some minor innovations but they will be
self-explanatory and we make no further comment on them.

79. Part 33—Setting down for trial
This Part does not call for comment.

80. Puart 34—Trial

Rule 7 retains the substance of the present procedure concerning
non-suit and to that extent departs from the English practice. We think
that the availability of non-suit frequently promotes the settlement of
litigation and that the substance of the present procedure ought to be
retained. The efiect of an order of dismissal is stated in Part 40, rule 8.
Tt will not be a bar to fresh proccedings for the same relief.

Rule 8 makes provision for a submission of no case to answer in
proceedings to which rule 7 does not apply.

81. Part 35—Assessment

Rule 3 goes somewhat beyond the English rule: see the case cited
in the margin.

82. Part 36—Evidence: general

The rules in this Part attempt to draw together and reconcile a
number of provisions in force here or in England, with some modifica-
tions.

Rulfe 2 (2} will enable the Court to allow evidence of particular
facts to be given by affidavit at a trial. By Part 38 rule 9, an opposite
party has a prima facie right to vross-examine the deponent, but the
Court may allow use of the affidavit notwithstanding that the deponent
is not produced for cross-examination. The foregoing is the present
practice on the equity side of the Court, but not on the common law
side. The matter of affidavit evidence on common law trials was in
controversy some years ago: the controversy culminated in the disallow-
ance by the Legislative Council in 1963 of rules of Court made under
section 438 of the Evidence Act, 1898. The fusion of procedures ealls
for some common rule, but, having regard to the controversy we have
mentioned, we have stopped far short of the provision now made by
Order 38 rule 2 of the English rules,

Rule 16 will remove an occasional source of misunderstanding.
Where one party gives to another party notice to produce a document
in the possession, custody or power of the latter party, the latter party
will be bound to produce the document notwithstanding that he has not
been given a subpocna to produce it.

83. Part 37—Subpoenas

These rules would change the nature of a subpoepa from a writ
in the name of the Queen to an order of the Court. The change elimi-
nates one aspect of the diversity of present procedures and enables
punishment for disobedience to a subpocna to follow the ordinary course
of punishment for disobedience to an order.

Rule 4 extends to all persons who are not parties to the proceed-
ings the substance of the arrangement at present made in favour of
permanent heads of government departments. The tule should signifi-
cantly reduce the inconvenience and delays which may be met by a
person subpoenaed to produce documents.

84, Part 38—Affidavits

We refer to the notes above on Part 36 rule 2. Otherwise, Part 38
does not call for comment.

- B5. Part 39—Court expert

The corresponding English Order has had little use but it has
seemed worthwhile to include this Part for the occasional use which
it may receive,
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86, Part 40—Judgments and orders: general

At present an order for the payment of money into Court is not
enforceable by the writs of execution and other means for the enforce-
ment of a judgment for payment to a party. Rule 5 will enable an
order for payment to the registrar to be substituted for an order for
payment into Court and thus make available the ordinary means of
enforcement of a judgment for the payment of money,

Likewise, rule 6 will enable thc enforcement of a fine by the
ordinary processes of exccution,

Rule 9 deals with the setting aside or varying of judgments and
orders. Al present it is a matter of some difficulty to say whether an
order can be set aside or varied otherwise than on appeal. Sometimes
the qucstion depends for its answer upon whether or not the order was
made in chambers. The abolition of the distinction between Court and
chambers (section 11 of the Bill) and the provisions to the effect that
the orders of Judges and masters and of registrars and other officers
have effiect as orders of the Court (scctions 40, 118 (3) and 121 (2) of
the Bill) call for a re-statement of the cases in which a judgment or
order can be set aside or varied without appcal. Rule 9 proposes a
solution to this problem. 1t is better to ict the rule speak for itself than
to attempt a paraphrase of it in these notes.

87. Part 41—Judgments and orders: miriutés and entry

Commonly, “judgment’ and *‘order” are used in a secondary sense
as denoting the document in which the terms of a judgment or order
are expressed. In an attempt to escape the difficulties which are caused
by using one word for two or more differcnt things, the rules speak of a
minute of a judgment or order when the reference is to the document
which sets out the terms of the judgment or order.

Part 41 contains machinery provisions for the settlement of minutes
of judgments and orders.

At present it is common to speak of signing judgment or of entering
judgment. These phrases were no doubt apt descriptions of steps taken
under old procedures but the relevant procedures bave long heen in
disuse. The phrases have ceased to be descriptive of any step in fact
taken. Division 4 of Part 41 makes provision for the entry of judgments
and orders and states the means by which entry is to be achieved,
namely, by the filing of a minute of the judgment or order, the filing
to be done by a party or, in special cases, by the registrar.

88. Part A2—Judgments and orders: enforcement

This Part is largely based on the English provisicns noted in the
margin.,

Rule 3 provides for the enforcement, by the ordinary means, but
subject to the supervision of the Court, of a judgment or order for the
payment of money to a registrar. This rule will apply, amongst other
cases, to an order imposing a fine and to an order for payment to the
registrar in lieu of an order for payment into Court (sce Part 40 rules
5,6).

Rule 7 makes a general provision for bringing a person before the
Court when he is in default of compliance with an order for his attend-
ance.

89. Part A3—Discovery in aid of enforcement
This Part does not call for comment.

90. Part 44—Writs of execution: gencral

The name ‘‘writ for levy of property™ is substituted for “writ of
fieri facias’: Part 45 rule 2. Otherwise Part 44 does not call for
comment.

91. Part A5—Levy of property

Rule 4, as to the order of realization, makes some alteration to the
present provisions noted in the margin. We think that rule 4 makes a
more coherent and fair adjustment between the interests of the judg-
ment creditor and the avoidance of unnecessary hardship to the judgment
debtor.



92. Part 46—Garnishment

Rule 2 will enlarge the circumstances in which a judgment debtor's -
credit balance with a bank can be attached by way of execution.

Provisions have been inserted which go somne way towards reliev-
ing the difficulties occasionally encountcred by garnishees: see rules 3
(6), 5 (2), 12 (2).

Section 99 of the Bill continues the present protection of wages
from attachment.

93, Part 47—Charging and stop orders
Part 48—Accounts and inquiries: general
Part 49—Accounts, inquiries, etc.: Egquity Division
Part 50-—Funds in Court
These Parts do not call for comment.

94. Part 51—Court of Appeal

Rule 27 enables the Court of Appeal to require the parties to pre-
pare and file written submissions. Otherwise the substance of the present
rules is continued,

95, Part 52— Costs

This Part largely follows the present provisions concerning costs
in England. There is a useful discussion of the English rules in the Law
Times vol. 228, pages 279, 280, 296, 297, 312, 313 and vol. 229,
pages 4 and 5. .

The procedures for taxation have been brought into line, so far
. as practicable, with the pgeneral scheme of procedure embodied in the
tules.

The rules do not recognize the current informal practice of making
an appointment for taxation on the presentation by a client of an infor-
mal or incomplete bill,

96. Part 53—Security

Division 2 is new. The main purpose of the Division is to abolish,
as far as our terms of reference permit, the practice of requiring persons
to give recognizances as sccurity for future conduct. The common
forms of recognizance are, so far as they are intelligible to those who
have not made a special study of the subject, deceptive in their terms,
and their effect cannot be understood except by reference to ancient
authorities. Further, the fact that a recognizance can involve processes
of execution without the foundation of an ordinary judgment or order
introduces unnecessary complications of procedure. Division 2 would,
within the limits of our terms of reference, enable the substitution of
more modern forms of security for recognizances.

97. Part 54—Prerogative and other orders

Part 54 takes a further step towards the result that proceedings will
not be commenced except by statement of claim or by summons, and
that the procedure will be governed by the rules, and not by extraneous
statutes passed before the commencement of an Act founded on the
Bill, nor by the old procedures for prerogative and other writs,

98, Part 55—Contempt
Part 56—Interpleader
Part 57—Service of external process
Part 58—FEvidence for external tribunal
Part 59—Enforcement of external judgments
These Parts do not call for comunent.



27

99. Part 60—Masters
Part 61—Registrars

The scheme of our proposals is that the Master in Equity and in
the Protective Division and such other masters as the Governor may
appoint will discharge duties predominantly of a minor judicial character
and that the registrars will discharge duties predominantly of an
administrative character. Schedules D and E to the rules, referred to in
Parts 60 and 61, appear to us to be appropnatc to the scheme which
we have adopted, but it may bc thought appropriate to widen or narrow
the powers of the masters and registrars according to the appointments
which may be made to those offices. In cases where no master is
appointed to a Division, it will be open to the Rule Committee to make
riles giving some judicial powers to the registrar.

The appointment and powers of taXing officers are covered by
Part 52.

100. Part 62—Sheriff

Somewhat more detailcd provision is made for the ascertainment
and recovery of the fees of the Sheriff.

101. Part 63—Disability

The name *‘tutor’” is adoptcd to comprehend both a next friend and
a puardian ad litem: see the definition in Part 1 rule 8.

The Part will make it generﬁ]]y unnecessary to have an order
appointing a next friend or guardian ad litem.

Part 63 contains some minor further innovations: these will
appear from a perusal of the Part.

102. Part 64--Business names

Provisions enabling actions to be brought by and against persons
in business names have appeared in rules of Court here and in England
for many years. To read the reported cases of such proceedings is to
read a history of difficulty and misunderstanding. We think that such
proceedings ought to be allowed only where the plaintiff might otherwise
be denied a proper opportunity of litigating his claim. The rules ought
not to allow a plaintiff or plaintiffs to sue in a business name in any case.
Where a plaintiff, or intending plaintiff, knows the business name, but
not the personal name or names, of those against whom he wishes to
claim, discovery before suit pursuant to Part 3 of the rules will in many
cases put him in a position to sue the defendants in their personal names.
In the rare cases in which discovery before suit will not suffice, pro-
ceedings may be commenced against the defcndants in their business
name under Part 64, Special provision is made for service by rule 3.
The remainder of the Part is directed to securing that the defendants will
be joined in their personal names at the earliest opportunity.

- 103, Part 65—Documents

Part 66—Solicitors
These Parts do not call for comment,

104, Part 67—Defamation

This Part adopts the substance of the corresponding English
rules, together with the special rules as to pleading and particulars in
the present General Rules of the Supreme Court.

105. Part 68—Administration of estates; execution of trusts
This Part does not call for comment.

106. Part 69—Infants’ Custody and Settlements Act Rules
. Part T0—Trustee Act Rules

. These Parts have been added in consequence of the proposed
rescission of the Consolidated Equity Rules of 1902.
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DivisioN 3.—Judgments and Orders.
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TABLE OF STATUTES REFERRED TO IN THE BILL

This Table does not include references in the first, second and third Schedules

to the Bill,

Statute. Rules in the Fourth Schedule.
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PtV .. e .. 49 - .-
58, 106,112 .. . . 101 . - .
s 131a .. . . ..| 48,49 . - ..
s. 134 .. .. . 49 . . .
1902 No. 29 | Arbitration Act, 1902-—
generally . . . .. 52 47 .
5.9 . . .. 19,49 . - e
ss 10, ll ‘e e .- .. . D
19 R . 49 .s
1902 No. 31 Publlc Service Act, 1902—
: generally . e ..|15,113,120 .. .
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TABLE OF STATUTES REFERRED TOQ IN THE BILL—conrinued

Statute.

Year and
number,

Short Title.

Bilt

section.

Rules in the Fourth Schedule.

Part.

Rule.

Schedule.

1905 Ne. 22

1906 No.
1912 No.

1912 No.

1912 No.
1912 No.

1912 No.
1916 No,

1918 No.
1919 No.
1919 No.

1920 No.
1921 No.
1924 No.

1925 No.

1926 No.

1929 No.

1935 No.
1938 No.
1940 No.
1941 .No.

1942 No.

1944 No.
1946 No.

1948 No,

49

45
28

41

47

42

14

15

25

47
7
12
28

15

28

33

25

New South Wales Acts—continued

| District Courts (Amendment) Act,

1905—
s. 14 .. .
Mining Act, 1906—
5. 167 .. .. ..
Pt, VIII Division 2 .. .
Criminal Appeal Act of 1912—
generally
District Courts Act 1912—

5. 47
Pt. VI

5. 147 .. .e
Inebriates Act, 1912—

.31 .. .. .e .-
Claims against the Government and

Crown Suits Act, 1912—
generally -

Public Works Act, 1912—
8. 102 .. .- .s

Superannyation Act, 1916—
gcré;rally ..

5. .- . e -
.| Judges Retirement Act, 1918—

"generally

.. Conveyancmg Act, 1919—""

5. 206 .
Local Govcmment Act 1919—

generally .

s, 44, 45

5. 46

5. 580
Starnp Duties Act, 1920-——
gcn;.l;ally

1 .
Lafgdz and Valuation Court Act,
generally
8. 17
Admxmstmnon of  Justice Act
1924—
Pt. II
8. 5 . .
Trustee Act, 1925—
s. 14 .. .
s. 15 ..
5. 63 ..
PLIII ..
PL.IV .. .- . .-
Workers' Compensation  Act,
1926 — :
generally
37 ..
8, 63
&
Damages (Infa.nts and Persons of
Unsound Mind) Act, 1929—
gencrally . ..

Mantng Servxces Act 1935—

8 ..

Medical Practltioncrs Act, 1938—
3. 19, 26, 29

Industrial Arbltratlon Act, 1940——
generally

Auctmneers, Stock and Station and

Real_lEstate Agents Act, 1941—

Motor Vehicles (Th:rd Party
Insurance) Act, 1942—
generally . .a
.14 ..
ss. 15, 30
Law Reform (Mlscella.neous Pro-
visions) Act, 19
Pt.II .. . .. .
Law Reform (Miscellaneous Pro-
wsmns) Act, 1946—

Land]ord and Tenant (Amendment)
Act, 1948~
Pt m ..

48
43

17
49
48

48, 49

114
19

27

49
48, 49
48,

48

48
8

48
99

49

87,97

51
51

15

52
50
51

50
32

63

51

22
51

22

17

32
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TABLE OF STATUTES REFERRED TO IN THE BILL—continued

Statute, Bl Rules in the Fourth Schedule,
i
Year and section.
number. Short Title, Part. Rule, Schedule.
New South Wales Acts—continued
1950 No, 22 Elcctriclié}é Commission Act, 1950— b
E. .. .. . .. . . .
1951 No. 11 Sy:!;ey Harbour Transport Act,
s. 3 .. .. - . . D
1954 No. 36 | Grain Elevators Act, 1954—
5.5 .. .. . . . b
1958 No. 39 | Defamation Act, 1958— . p
5. .. .. .. . . .
1958 No. 45 | Mental Health Act, 1958—
generally e . . . i 8 .
.. 63 5 ..
8,22 .. . . . . 1 8 .
Pt VII .. .. .. . e 1 8 ..
g9, 38, 39,48 .. . .. .. 1 8 ..
5. 54 .. .. .. . 124 .- .. ..
. s 101 .. .. .. .. 1 8 .
1962 No. 11 | Business Names Act, 1962—
gencrally .. .. .- . 64 2,3 T
s, 14 .. .. ‘e .. . 64 2 D
8. 31 .. .. .. .. . 64 3 .
1967 No. 72 | Supreme Court (Surnmary Jurisdic-
tion) Act, 1967—
generally .- 17 51 5 ‘e
- 88. 18, 21 .. 48 . . .
5,24 .. .. . .. 48 51 1 ..
8.25 .. .. . . . 51 10 ..
Commonwealth Acts
1901 No, 11 | Services and Execution of Process
Act 1901—
generally - - . 7 5 .
. 10 6 .
s. 11 .. .. . 10 1 .
1966 No. 33 | Bankruptcy Act 1966— .
5,62 . .. . 8 3 ..
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COMPARATIVE TABLE OF STATUTES

{References in the marginal notes) |

Statute.

Rules in the

Fourth Schedule,
Bill
Year and section.
chapter Short Title. Part. Rule.
or nunber.
Imperial Acts
16 & 17 Viet.,| Criminal Procedure Act, 1853—
c. 30. 8.9 .. .. . . 72 . .
17 & 18 Vict.,| Common Law Procedure Act, 1854—
c. 125, 5. 78 93 .
38 & 39 Vict,, Sl.u:n'f:me9 Court of Judlcature Act 18‘75— 17
¢ 77, 1 . .s .- .
52 & 53 Vict,,| Interpretation Act 1889—
¢c. 63, 5 38 . .. . 9,124 1 7
15 & 16 Geo.) Supreme Court ‘of Judicature {Consolidation)
5, ¢. 49, Act, 1925—
8. 30 - e ea e 102 . ..
s, 31 .e .. .. .- .. 101 .
s, 36 . ‘e .a . .e 57 .e .
s. 37 - .- . .. .. 58 . ..
s 38 e .- - .. . 59 . .
8. 39 . e .. - .- 78 . .
s. 40 .e .- e . . 60 . .
8. 41 .- .- . . .. 61 . e
a, 42 e .- . ..| 62,63 .- .
5. 43 . .. e . va ‘. 20 1
8. 44 - - . . . 64 . .-
5. 45 e . . . . 65 . ..
8. 46 .e .e . . . 73 . .
5. 47 . . - ..] 100 .- .
8, 50 . . . . .. 76 e .
s, 51 e .. . . . 84 .. -
8. 56 . . . e . 53 . .
8. 58 . . e . . 55 . ‘e
8. 59 e e . .- . 54 . .
8. 69 .- .e . e .. 46 . .
8. 99 . . . . ..| 123,124 . .
s, 225 .- . 19 .- .
23 & 24 Geo.| Administration of Justice (Mlsccl]aneous
5, c. 36 Provisions) Act, 1933—
1, .. . .. s ..| 88,89 . .
24 & 25 Geo.| Law Reform (Miscellaneous Provisions) Act,
5, c. 41, 193.)—
8.3 .. . e .. . 94 .r
1 & 2 Geo, 6, Administration of Justice {Miscellaneous
c. 63, Provisions} Act, 1938-—
5.9 .|l 12,70 . .
10 & 11 Geo. Crown Proceedmgs Act 1947—
- G 44 S. .- . .- . . 23 16
an 24 11
.e as 13
4 & 5 Eliz. 2, Administration of Justice Act, 1956—
c. 46, 5. 38 . . .. . 46 2
5 & 6 Eliz. 2, Sol:cxtors Act, 957—
c. 27. 3. 66 . . . 52 49
7 & 8 Eliz. 2, County Courts Act 1959—
€. 22. .. . 52 24
8 & 9 Eliz. 2, Adrrumstrauon of Jusuce Act 1960—
c. 65. s. e . . . n . .
New Sourth Wales Acts
55 Vic. No. 12| Partnership Act, 1892—
s. 20 .- - . 64 6
1897 No. 4 .. Interpretahon Act 1897—— .
8.6 .. .. 124 1 7
5, 19 . . . 1 8
1898 No. 11 | Evidence Act, 1898—
5. 13 o . .- 42 7
1898 No. 22 Legnl Pmcuuonnrs Act 1898— 5 15
1899 No. 21 Commclm Law Procedure Act 1899— 10 ’
8. - .. .. e . .
8. 83 .. . . .. . . 22 10, 14
5. 104 .- e - . . e 25 8
5. 134 e . . . s . 44 2
8. 142 ‘e .. . ‘e . Cea 40 7
s, 143 . . . .- - 95 .- .
8. 1434 |, e . 95 .. e
s. 160 . .. - e - .- 51 16
8. 160A .. . .e .e .e 107 .. .s
8. 165 .y .e . . . 65 ‘e .«
ss. 176, 178, 179 . . .. 66 .- -
8. 181 e . . . .. 99 .. ..
s, 183 . . . - . .. 46 6




-t

-

55

COMPARATIVE TABLE OF STATUTES—continued

Rules in the

Statuie, Bill Fourth Schedule,
section.
‘I:fj::gg_i Short Title. Part, Rule.
New South Wales Acts—continued
1899 No. 21—| Common Law Procedure Act, 189%—
continued continued
5. 249 e ‘e . . . 96 o e
5. 252 . .. e .. . 49 .
5, 254A .. . e . . 46, 11 ..
s, 254p . . . . 102 .. .
s. 267 . .- 52 24
1904 No. 16 SherifT 9Aﬂu::t 1500—
. 124 ..
1900 No, 25 Real Property Act 1900—
s. 136 . 42 7
1900 No, 34 W:tncs;es Examination Act, 1900—
5 .. 83
1900 No. 35 | Supreme Court and Circuit Courts Act,
1900—
8.5 . 26 . .-
5.6 . . . 26, 28 . .
8.9 . v . 26 . .
5 10 . . 27 . .
. 11 . . 29 .
s. 12a - . 35 .
5. 13 . 37 .
5. 15 . .| 24,41 .
8. 18 . . 110 .
s, 20 .. ‘e 46 . e
5. 218 . . 42 .. -
5. 21c . 31-34
5. 2ID . . 6
s, 21e . 43 .
8. 21F 8, 48 .. .
8, 21a . .s 43, 45 . .
8. 2l . .e 43 .. .
s. 211 . 49 ‘e ..
5. 39a 124 .e .
1900 No. 49 Supreme Court’ Procedure Act 1900— :
5.5 . .. ..| 8, 109 . .
5.6 .. .- .. .. - 49 . .
5.7 108 . .
1901 No. B .. Judgmcant Creditors’ Remedies Act, 1901—— 96
1901 No. 24 Equity Act, 1901——
E 3 .e . .e . 41 . ..
s 7 . . . ‘e 39 7
8.9 .. . . . 68 .e .e
s. 10 - . . 75 . .
s. 16 . . «| 66, 67 .. .
8. 20 .. . . 6 C ..
s, 30 .. . . . 10 1
8. 45 e .. e .- ‘s 1 14
s. 57 o .. . .. .. 36 2
5. 71 e . .. .. 111 e ..
s. 80 .- .. . ‘. .. 60 7,10
ss. 82, 84 . - .- .- .. 109 .. ..
Sch. 4 r.8a .. - .. .. 4 2
.. 5
1902 No. 24 Arrest on Mesne Process Act 1902—- 3
‘ 5. 5 . -10 2
1902 No. 29 A:b1tra1téon Act "1902—
72 . .
1902 No, 34 General4l.cgal Procedure Act "1902—
8.1 . 30 .
1903 No. 19 Commercial Causes Act 1903-—
ss.3,4,5 .. .. 56 . .
5.6 6, 82 .. ..
1904 No.6 .. Legal I;rocess Facilitation Act 1904—
.. 124
1909 No. 5 .. Motor Traﬁic Act, 1909— ’
8. .. .- 87 .
1912 No. 16 Cnmlnal Appeal Act of 1912—- .
s, 7
1912 No. 23 D:stnct Courts Act 1912—
s. 117 . O .. .
s, 147 - .. .. . 61 2
1919 No. 6 .. Convcyancmg Act 1919— ‘
5.7 . .. 19 . ..
8. 51a .. .. . . 36 il
1925 No, 14 Trustee Act 1925—
8. 50 3
1942 No. 15 Mo;or Vehu:les (Thu'd Party Insurancc} Acr,
5. 5 o 87 .
1961 No. 71 Comparues Act 1961——
s, 362 .. . . .. . . 3 3
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COMPARATIVE TABLE OF STATUTES—continued

Rules in the
Statute, Bill Fourth Schedule,
Year and section.
number. Short Title. . Part. Rule.
New South Wales Acts—continued
1962 No. 11 Business Names Act, 1962—
s5.4,5 .. . ‘e 64 1
8. 31 .- . e .. .. 64 3
1965 No. 32 . Lal\;ﬁlgeform (Miscellaneous Provisions) Act,
5. 4 . 87
5.5 .. . .. . ..] &, B7, 109
1968 No. 9 .. Statuto{y Salaries Adjustment Act, 1968— .
s. .. .. ‘e .. 2
1969 No, 30 Impcri?’;lects Application Act, 1969— -
8. . . .. .
1969 No. 31 Limitation Act, 1969—
5 53 . . 1 8
Commonwealth Act
1901 No. 11 Service and Execution of Process Act 1901—
. 11 . .. - .. .. - 10 1
New Zealand Act
1908 No. B9 | Judicature Act, 1908—
8. 16 . e - C e 23 . .
United States of America Act
Madel Joint Obligations Act-—
ss.1,2 .. .- .. 97
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COMPARATIVE TABLE OF RULES

(References in the Marginal Notes)

. Rules.
Order. | Rule. chlil:m_
Part, Rule,
English Rules
Rules of Supreme Court, 1883; 36 39 91 .. .
37 3 . 36 7
37 36 27 13
Rules of the Supreme Court, 1 4 () 1 E()
1965. 5 1 8(3)
g .. 1 1
2 1 81 .. -
2 81 . o
3 1 . 2 1
2 2 2
5 2 3
4 3D 12 1
10 12 2
5 1 4 1
2 4 2
4 4 3
6 4 4
6 2 7 4
5 7 2
7 1 3 1
2 5 2
3 7 1
8 2 19 2,3
3 19 2,3
10 1 9 2,3
. 2 9 7
3 9 9
4 . 9 5
11 1 . 10 1,2
2 . 10 1
4 ‘e 10 2
5 . 10 4,5, 12
6 i0 7,8,9,11
12 1 e 11 1,3
3 ‘e 11 4
4 ve 11 5
6 e 11 6
7 . 11 T
8 11 8
13 1-5 . 17 3
1 v 17 2
1 @ - y 8 @
2 . 17 5
3 . 17 6
4 . 17 7
5 17 8
6 17 9, 10
9 40 9
14 1 13 1,2
2 13 2
. 36 4
3 13 2,3
6 13 6
7 52 5
8 13 6
11 13 4
15 1 8 1,4
2 6 2,3,611
3 6 2.3,6,8
3 9 2
4 8 2,3,5
5 . 6 5
‘e . 8 6
6 - 8 1.8,9
7 . 8 10, 11
8 8 11
9 8 12
10 . 8 8
10 (3} - 8 11 (1)
11 . 4 5
12 8 13
13 - 8 14
14 8 15
15 . 8 16
16 75 . .
17 8 17
16 1 " 6 1,2
1 - 7
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COMPARATIVE TABLE OF RULES-—continued

Order.

Rule.

Bill
Section,

Rules,

Part.

Rule.

English Rules
Rules of the Supreme Court,|16—cont.
1965—continued,

17

18

19

20

21

24
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COMPARATIVE TABLE OF RULES—continued

Orcder.,

Rule.

Bill
Section.

Rules.

Part.

Rule.

English Rules
Rules of the Supreme Court,
1965—continued.

24—cont.

25

26

27

28

29

30

31

32

33
34
35
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COMPARATIVE TABLE OF RULES—continued

Ril Rules.
i
Order. | Rule. Section.
Part. Rule.
English Rules
Rules of the Supteme Court,[40—conr.| 4 39 4
1985—continued. 5 39 2,5
6 39 6
41 1 33 2
.. 65 4
3 38 2
4 33 5
5 36 4
6 3B 8
.. 65 5
7 38 3
10 38 6
11 38 4
42 4 41 11
43 1 48 1
2 48 2
3 48 3
4 48 4,5
5 48 6
6 48 7
7(1) 48 8
8 28 6
4 1 49 1
2 49 2
3 49 3
4 49 4
5 49 5
6 49 5
7 49 6
B 49 7
9 49 10
10 49 11,12
11 49 12
12 49 14, 15, 15,
17
13 49 18, 1%
15 49 13
16 49 18 (3)
18 49 8
19 49 9
20 - 60 7,8
21 .e 60 4
23 v 60 10
45 1 v 42 1,2
3 . 42 4
4 .. 42 5
s ve 42 6
6 . 40 4
i . 42 8
B - 42 9
9 . 42 10
10 . 42 11
1 s 42 12
46 1 . 44 1
2 44 2
3 44 2
4 . 44 2,4
5 . 44 3
6 . 44 1
8 - 44 8
9 . 44 9
47 1 . 44 5
3 - 44 6
48 1 . 43 1,2,3
2 . 43 1
49 1 . 46 1,2,3,4,5
2 46 3,4
3 46 4,5
4 . A6 B
5 46 9
6. 46 10
8 46 11
10 46 12
50 10 47 3
58 1 60 10
2 60 17
59 8 51 15
10 51 15
11 o 51 15,16
11 107 .
62 1 19 .. .
1 . 52 1,2
2 52 4
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COMPARATIVE TABLE OF RULES—continued

it Rules. -
. Order. | Rule. Seglilon.
Part. Rule.
English Rules
Rules of the Supreme Court,|62——cont.| 3 - 52 8, 11,12,
1965—continued. 13, 14, 15,
. 16, 17
q 76 52 57
5 .- 52 17,19
6 52 65
7 52 55
] 52 56, 57, 66
9 . 52 6, 10
10 . 52 16, 17
.. . 22 8
11 . 52 9
14 .- 52 37
15 . 52 k1]
16 . 52 38
16 (1) 2 4
17 52 .59
18 . 52 58
19 . 52 44
26 . 52 37
27 . 52 53
28 - 52 22,23, 29,
30, 31
29 52 32,33
31 . 52 31
33 . 52 59 (7, 60
34 . 52. 61
a5 52 62
Apgend 52 28
65 1 9 1
3 9 3
4 9 10
5 9 4
.. 9 10
9 9 12
66 1 65 2
: 2 65 2
2 (5) 1 8 (1)
4 65 2
67 1 66 3,8
' 2 66 4
3 66 5
4 66 6
69 2 57 1-5
3l 57 1-5
70 2 58 1
4 58 1,2
5 58 1,45
71 2 59 2
3 59 3
5 . 59 4,7
6 . 59 5
7 . %9 6
9 . 59 7
10 . 5 8
73 7 . 10 1
80 2 . 63 2,3
3 . 63 4,57
4 63 15(8)
6 63 6,7
8 63 9
9 63 10
10 63 11,12
. 1 63 13
16 63 15
. 81 2 64 4
5 64 6
9 &4 &
i0 47 2
82 1 67 1
o2 67 2
3 67 2,45
4 22 9
- 67 6
- 67 7
6 67 8
85 i 68 1
2 68 2
3 68 4,56
4 68 7
5 68 8
6 68 9
9N ¢ 69 2
92 2 70 13
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COMPARATIVE TABLE OF RULES—continued

Rill Rules.
Order. | Rule. Se.cllion.
Part. Rule.
English Rules
Supreme Court Funds Rules, .. 3 e 47 3
1927, 62 | IR 50 9
63 (N 50 10
64 . 50 i1
New South Wales Rules
Commercial Causes Rules, .. 2 . 14 1
1965. 4 .. 14 2
7 . i4 4
8,9 .. 14 k|
10 .. 14 4
16 - 14 5
Consolidated Equity Rules .. 4a . 65 1
of 1902, 194 . k] 1
‘ 40 o 9 12
964 . 11 2
192 40 4
286 . 0 1,5
288 50 2,3
289 ‘e 50 3
290 50 K}
. 291 . 50 4
293 50 6
295 . 50 8
296 50 9
297 . 50 10
298 . 50 11
300 . 50 13
303 70 12, 13, 15
04 . 70
305 . 70 14
308 70 12
309 . 70 12
310 70 3
311 70 4
a2 70 5
313 70 6
314 70 7,89
3144 .. 70 1
315 . 70 2
316 &9 2
317 . 69 2
319 69 1
Convention Rules .. . .. 5(h) .. 58 44
Costs Rules .. . . 1 e 52 k|
2 1 81)
(3 . 52
8 . 52 49
9 52 49
10 52 48, 55
11 e 52 k"
12 . 52 36
13 52 37,59
14 52 51
15 . 52 50
17 . 52 41,50
18 . 52 42
19 . 5 52
204 . 52 54
22 . 52 53
23 . 52 23
25 52 33
30 . 52 23
31 ‘e 52 24
32 . 5 23
34 . 52 25,27
kh) 52 26
338 52 49
a9 52 49
46 . 52 58
47 . 52 64
55 . 52
57 . 52 44
Court of Appeal Rules .. e 1 51 3,4
k] . 51 5. 8
e . 60 12
4 51 56179
5 5
6 51 13, 14
7 . 51 12,13
8 51 7,13, 15
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COMPARATIVE TABLE OF RULES—continued

. Rules.
Order. | Rule. Scftlil:m.
Part. Rule.
New South Wales Rules
Court of Appeal Rules— 9 51 11, 15
continyed, 10 51 11, 15,186
11 51 10, 18
. 60 14
12 51 19
13 51 20
14 51 21
15 51 22
16 51 23
17 51 24
18 51 25
19 51 26, 28, 29,
30
20 51 15
22 .- 2 4
.. . ) 5 17
23 46 (5) .. e
13 .. 32 4,56
34 . 51 k|
352 k) | 4
36 51 33
42 65 2
43 41 7
50 41 9
54 40 2
57 1 12
Execution against Property 7 45 3
Rules. 8 44 7(@2)
10 44 10
13 45 4
14 45 4
15 45 4
16 45 5
17 . 45 6
18 . 45 7
20 . 45 8
Fines and Forfeited Recog- 4 40 6
nizances Rules. ‘ ‘e 53 8
. 5 53 8
Form 2 40 6
.. 53 8
Foreign Judgments Enforce- 2 59 2
ment Rules. 3 59 3
4 59 4
5 59 6
7 59 8
i1 59 8
Foreign Tribunals Evidence 5 58 4
and Service of Process Rules,
General Rules of the Court. 1 1 2 5(2)
2 1 2 6 (1), (2)
3 : 203 w
4 1 66 1
5 66 7
6 2 9 3
4 9 13
9 1 66 9
10 7 16 5
10 TA 16 4
12 11 22 4
12 13 ] 1)
14 22 11 (1)
14 10 . 25 2,4,10
11 . 25 4
12 . 25 4
13A 67 4
15 7 53 4
16 2 37 1
[ a7 3,7
9 37 4
10 37 4
11 35 14,15
19 5 44 2
21 4 7 8
7 (&) (d) 17 7
27 1A 36 4
5 38 2
8 k} 2
12 38 9
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COMPARATIVE TABLE OF RULES—continued

. Rules.
Order. | Rule. [geoml
Part. Rule.
New South Wales Rules
Geperal Rules of the Court—| 28 10 64 4
continued, 17 64 4
29 8 65 7
30 30a &7 3
3 15 14
3B 16 4
Protective Jurisdiction Rules, 10 1 i0
1968. 11 1 9
Prothonotary (Chamber Work) 4 52 28
Rules.
8 60 6,8
9 60 10
14 60 - 14
17 60 16
Sheriffs Rules - . 3 62 5
4 62 5
7 59 8
e 62 8
8 62 10
9 44 9
10 62 4
11 62 2
13 62 3
Solicitors® Practices Rules 18 66 2
Other States® Rules
Rules of Supreme Court (Vic,)] 67a 8 62 3
Rules of Supreme Court| 25 12 25 2,3,47,10
(W.A). 15 25 6
High Court Rules 56 1 48 () 42 7
.. . 55 2,3,4
2 55 5
3 (a) 55 7
4 55 9
5 55 9
6 42 7
‘e 55 10
7 55 12
9 55 13
11 55 14
61 4 65 2
72 1 1 13
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A,

No. , 1969.

A BILL

To provide for the concurrent administration
of law and equity in the Supreme Court; to
amend and consolidate the law with respect to
the administration of justice and the procedure
and practice of the Supreme Court; to repeal
the Common Law Procedure Act, 1899, the
Equity Act, 1901, and certain other Acts; to
amend the Partnership Act, 1892, and certain
other Acts; and for purposes connected therewith.

BE -

P 67307—5

—

4
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Supreme Court.

BE it enacted by the Queen’s Most Excellent Majesty, by
and with the advice and consent of the Legislative
Council and Legislative Assembly of New South Wales in
Parliament assembled, and by the authority of the same, as

5 follows:—

PART L

PRELIMINARY.
DivisioN 1.—General

1. This Act may be cited as the “Supreme Court Act. short title.
10 1969".

2. (1) Except as provided in subsection two of this Commence-
section, this Act shall commence on a day to be appointed ment.
by the Governor and notified by proclamation published in
the Gazette.

15 (2) Part IX of this Act shall commence on the date
upon which the assent of Her Majesty to this Act is signified.

3. (1) Subject to this and any other Act, the Crown is The Crown,
bound by, and has the benefit of, this Act and the rules.

{2) In subsection one of this section, “Crown” includes
20 not only the Crown in right of New South Wales but also the
Crown in all its other capacities.

4. This Act is divided as follows :— Division
of Act.

PART 1I.—PRELIMINARY—ss. 1-21.
Division 1.—General—ss. 1-9,

. 25 DivisioN 2.—Abolition of Certain Matters—ss.
10-12.

- DIVISION



10

15

20

25

67

Supreme Court.

* PART VII—OFFICERS—s. 111-121.

DivisioN 3.—Transition—ss. 13-16.
DrvisioNn 4.—Savings—ss. 17, 18.
DivisioN 5.—Interpretation—ss. 19-21.

PART II.—TuE Court—ys. 22-46.

Division 1.—Continuance and Juwrisdiction—ss.
22-24,

Division 2.—The Judges generally—ss. 25-30.
DivisioN 3.—Judges of Appeal—ss. 31-34.

DivisioN 4.—Acting and additional Appointments—
55, 35-37.

DivisioN 5.—Crganisation—ss. 38—41.
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DivisioN 1.—Masrers—ss. 111-118,

DivisioN 2.—Registrars and other Officers—ss.
119-121.

PART IX—RuLes or COURT—ss, 122-126.
5 . SCHEDULES.

5. (1) Each Act mentioned in the First Schedule to this Repeals.
Act is, to the extent therein expressed, hereby repealed.

(2) Any Act as amended by subsequent Acts, if

any, in force immediately before the commencement of this

10 Act which is inconsistent with the rules shall be superseded

to the extent of such inconsistency and while such incon-
sistency continues to exist.

6. Each Act as amended by subsequent Acts, if any, Amend-
specified in column 1 of the Second Schedule to this Act is meats.
15 amended as specified opposite that Act in column 2 of that
Schedule.

7. Each Act as amended by subsequent Acts, if -any, qjtation.
specified in column 1 of the Third Schedule to this Act, and
as amended by this Act, may be cited in the manner specified
20 opposite that Act in column 2 of that Schedule.

8. (1) In any Act, rule of court or regulation in force Construc-

: 7 H tion of
immediately before the commencement of this Act— referonces

(a) a reference to the Court in Banco or to the Full ActNo.
L Court or to the Court as a court consisting of two 3‘55,2‘}2-,.
25 or more Judges shall be construed as a reference
: to the Court of Appeal;

Lo (b)
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(b) a reference to the Court or to a Judge in any of

the jurisdictions specified in the first column of
the table below or to the practice or procedure of
the Court in any of those jurisdictions shall be
construed as a reference to the Division specified
opposite that jurisdiction in the second column of
that table or, as the case may be, to the practice or
procedure in that Division—

TABLE

First column Second column

Jurisdiction ' Division
Common Law  Common Law Division
Equity Equity Division
Probate Probate Division
Matrimonial Divorce Division

Causes
Protective Protective Division
Admiralty Admiralty Division

(c) a reference to the Judge exercising the matrimonial

causes jurisdiction of the Court or appointed to
exercise that jurisdiction shall be construed as a
reference to the Chief Judge in Divorce;

(d)} a reference to a writ, whether of prohibition, man-

damus, or certiorari or of any other description
by which the Court formerly had jurisdiction to
grant any relief or remedy shall, subject to subsec-
tion two of this scction, be construed as a reference

to
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(e)

to the judgment or order by which the Court may
grant that relief or remedy under this Act and the
rules;

a reference to the Master in Equity or to the Master
in the protective jurisdiction of the Court shall,
subject to the rules, be construed as a reference to
the master assigned to the Equity Division or, as
the casc may be, to the master assigned to the

* Protective Division or, where two or more masters

()

are so assigned, to the senior master so assigned;

a reference to the holder of an office named in the
first column of the table below shall, subject to the
rules, be construed as a reference to the holder of
the office named in the second column of that table
opposite to the name of the firstmentioned office—

First column Second column

Prothonotary Prothonotary

Deputy Master Registrar in Equity
and Registrar
in Equity |

Registrar of Pro- Registrar in Probate
bates

Registrar in Registrar in Divorce
Divorce

Deputy Master in  Registrar in the Protective
the Protective Division
Jurisdiction of
the  Supreme
Court

Registrar in Ad- Registrar in Admiralty
miralty

Registrar of the Registrar of the Court of
Court of Ap-  Appeal
peal

(g)
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(g) a reference to the verdict or finding of a jury in Ac& No. 49,
any proceedings or on any issue in any proceedings s s (1);
on a trial with a jury shall, unless the context or A;ésl“g- ;2-
subject matter otherwise indicates or requires, (3)'(a).
5 extend, in the case of proceedings on a common
law claim tried without a jury pursuant to this Act,
to the determination of the Court in the proceed-
ings or on any such issue on a trial without a jury;

(h) a reference to an action of ejectment in the Court
10 , shall be construed as a reference to proceedings in
the Court for possession of land.

(2) Paragraph (d) of subsection one of this section
does not apply to a reference to—

(a) the writ of habeas corpus ad subjiciendum;

15 (b) any writ of execution for the enforcement of a :
judgment or order of the Court ; or

(c) any writ in aid of any such writ of execution.

9. A repeal made by subscction one of section five of Non-
this Act or an amendment made by section six of this Act 'S -
20 shall not revive anything not in force or existing immediately Vict. <. 63,
before the commencement of this Act. 538 (2) (a).

Drvision 2.—Abolition of Certain Matters.

10. Notwithstanding section sixty-nine of this Act, no Arreston
person shall be arrested under the jurisdiction of the Court prorees.
25 formerly exercised by writ of capias ad respondendum or by
writ of ne exeat, or otherwise on mesne process.

11. (1) The distinction between court and chambers is Distinction
abolished. Dctween

court and

(2) The business of the Court, whether conducted in “"*™™™
3¢ court or otherwise, shall be taken to be conducted in court.

12,
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12. Ioformations in the nature of quo warranto are Que

X warranto.
abolished. 1&2 Geo, 6,

. 63,59
(1).
DrvisioN 3.—Transition.

13. The holders immediately before the commencement Judges.
5 of this Act of the judicial offices specified in the table below
shall continue to be the holders of those offices.

TanLE

Chief Justice.
President of the Court of Appeal.
10  Judge of Appeal.
Chief Judge in Equity.
Judge exercising the matrimonial causes jurisdiction of
the Court.
Probate Judge.
15 Judge.

14. (1) Notwithstanding section one hundred and eleven Masters.
and section one hundred and sixteen of this Act, the holder
immediately before the commencement of this Act of the
office of Master in Equity is hereby—

20 (a) appointed to be a master under this Act; and
(b) assigned to the Equity Division and to the
Protective Division.
(2) Notwithstanding section one hundred and
sixteen of this Act—

25 (a) the assignment by paragraph (b) of subsection one
of this section shall not be revoked without the
consent ofi the master concerned; and '

A | . | (b)
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(b) the master assigned to the Equity Division and to
the Protective Division by that paragraph shall
not be assigned to any other Division without his
consent.

5 (3) The holder immediately before the commence-
ment of this Act of the office of Master in Equity and any
previous holder of that office and the widow of any of them
shall, notwithstanding anything in this Act, have the rights
as to salary, pension or otherwise which he or she would

10 have had if this Act had not passed, but this subsection shall
not prevent the making of any agreement under section one
hundred and twelve of this Act.

15. Notwithstanding section one hundred and twenty of Registrars
this Act, the holder immediately before the commencement g}igg’“
15 of this Act of each office named in the first column in the
table in paragraph (f) of subsection one of section eight of
this Act is hereby appointed to the office under this Act named
in the second column in that table opposite to the name of the
firstmentioned office, to hold office subject to the provisions
20 of the Public Service Act, 1902.

16. (1) Subject to the rules, and unless the Court other- pending
wise orders, this Act does not apply to., and the repeals and Proceedings,
amendments made by this Act do not affect, any proceedings
commenced in the Court before the commencement of this

25 Act.

(2) In partlcular, but without hmltlng the generality
of subsection one of this section, subject to the rules, and
unless the Court otherwise orders, in thé¢ case of any proceed-
ings commenced in the Court before the commencement of

30 this Act, this Act does not apply to, and the repeals and
amendments made by this Act do not affect—

(a) the completion after the commencement of this
Act of any step in the proceedings taken before the
commencement of this Act: or
| (b)
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(b)

the taking and completion after the commencement
of this Act of any step in the proceedings.

(3) Notwithstanding subsections one and two of this

section—

{a)

(b)

(c)

(a)

(b)

(c)

sections ten and ninety-eight of this Act apply to
proceedings commenced in the Court before the
commencement of this Act;

any person held in custody on the date of com-
mencement of this Act under any attachment or
commiittal (otherwise than for contempt of court)
or under any writ of capias ad respondendum or
writ of ne exeal or otherwise on mesne process shall,
unless there is other lawfu! warrant for holding him
in custody, be discharged from custody on the date
of commencement of this Act; and

no writ of foreign attachment under Part XX of the
Common Law Procedure Act, 1899, shall be issued
after the commencement of this Act.

(4) For the purposes of this section—
the expression “proceedings” includes—

(i) any cause, suit, application or matter in or
before the Court or for decision or deter-
mination by the Court or any Judge of the
Court; and

(ii) any appeal from, or other means of review
(whether by way of stated case, statutory
prohibition or otherwise) of, any decision
or determination of any court, tribunal or
person;

the expression “judgment” includes any rule, decree
or order; and a

‘the expression “step” includes—

(i) the entry or other perfecting’' of any
judgment ;

(i)
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(ii) an appeal to the Court of Appeal;

(iii) an application for a mew trial or for judg-
ment notwithstanding a verdict;

(iv) a motion in arrest of judgment;
5 (v) a new trial;

(vi) the punishment of contempt in connection
with the proceedings ;

(vii) any thing done or to be done by way of
: execution or enforcement of a ]udgment in -
10 the proceedings;

(vm) interpleader by any ‘person having the
- execution of a judgment in the proceedings;

(ix) an application for a stay of proceedings;

(x) any thing done or to be done in consequence
15 of an appeal to Her Majesty in Council or
to the High Court of Australia,

whether before or after final judgment.

(5) The Court may make orders under this section
on application by a party or of its own motion. '

20 ‘ DivisioN 4.—Savings.
17. (1) This Act and the rules do not apply to— Criminal
proceedings.
(a) proceedings in the Court for the prosecution of cf. 38 & 39
offenders on indictment; or Vie, c. 77,
{b} proceedings in the Court under the Crimindl Appeal
25 Act of 1912; or

(c) proceedings in the Court under the Supreme Court
(Summary Jurisdiction) Act, 1967, other than the
proceedings referred to in qubsectmn four of this
section.

30 (2) For the purposes of paragraph (a) of subsection cf. Act No.
one of this section, “indictment” includes any information 1521912
presented or filed as provided by law for the prosecution of
offenders. (3)
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(3) Subsection one of this section does not affect the
operation of sections one, two, five, six, seven and seventy-
two of this Act.

(4) This Act and the rules apply to and with respect
5 to—

(a) proceedings in the Court under the Supreme Court
(Summary Jurisdiction) Act, 1967, in respect of
which the jurisdiction of the Court under that Act
may be exercised by the Court of Appeal; and

10 (b) any judgment or order of the Court of Appeal given
or made in the exercise of that jurisdiction.

18. (1) Subject to subsection two of this section, nothing Appeai to
in this Act or in the rules affects the law formerly existing Eﬁgcﬂ.
concerning appeals to Her Majesty in Council.

15 (2) The provisions of this Act and the rules apply
to proceedings in the Court for leave to appeal to Her
Majesty in Council and to procecdings in the Court relating
to such an appeal.

(3) Subsection two of this section has effect subject
20 to Orders in Council from time to time in force under the
Australian Courts Act, 1828.

DivisioN S5.—Interpretation.
19. In this Act and in the rules, unless the context or Inter-
subject matter otherwise indicates or requires— R emerally.
25 “claim for relief” includes—

(a) a claim for the recovery of damages or
other money, or for possession of land, or
for delivery of goods;

{b) a claim for a dcclaration of right;

30 (c) a claim for the determination of any ques-

tion or matter which may be determined
by the Court; and

{d) any other claim (whether legal, equitable |
or otherwise) justiciable in the Court.

“commencement”,
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“commencement”, in relation to this Act, means the date
appointed under subsection one of section two of
this Act.

“common law claim” means a claim for damages or
other moncy, or for possession of land, or for
delivery of goods, in proceedings in the Common
Law Division.

“costs” includes fees, charges, disbursements, expenses ?Re'?
and remuneration. 1965 0. 62
.1(1)

“Court” means the Supreme Court of New South Wales. '

“defendant” includes any person served with a state- lseflﬁ
ment of claim or summons, or served with notice ¢ 49 . 225,
of or entitled to attend any proceedings.

“Division” means a Division of the Court specified in
paragraph (b) of section thirty-eight of this Act.

“formerly” means immediately before the commence-
ment of this Act.

“Judge” means a Judge of the Court.
“judgment”—

(a) means, subject to the rules, a determina-
tion of any claim for relief, or a determina-
tion of any question (whether of fact or
law or both) raised by any claim for relief,
or a determination of any question
(whether of fact or law or both) necessary

for the adjudication of any claim for relief,
or a declaration of right; and

{b) includes, subject to the rules, such orders
for giving effect to the determination or
declaration or for costs or for incidental
matters as may be made by the Court on
directing entry of judgment or as may be
prescribed by the rules; but

(c) subject to the rules, does not include the
verdict or finding of a jury or a determina-
tion stated in a certificate of a master,
registrar or other officer.

“land”
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“land” includes messuages, tenements and heredita- of. Act No,
ments, corporeal and incorporeal, of any tenure 5191%
or description, and whatever may be the estate
or interest therein, whether vested or contingent,
whether freehold or leasehold, and whether at Iaw
or in equity.

“party” includes any defendant and any person against of. 15& 164
whom a claim for relief is made under section J%5¢" < **

seventy-eight of this Act.

“plaintiff” includes any person making any claim for c¢f.15&16 .
relief (except a claim for relief under section F535 < 4%
seventy-eight of this Act). ‘

“prescribed” means prescribed by the rules.

“registry”, in relation to proccedings in the Court of
Appeal, means the office of the Court of Appeal
and, in relation to proteedings in a Division, means
the office of the Division.

“rules” means rulcs of the Court, and includes any
schedule to rules of the Court.

“stated case” means a case stated by the Court in a
Division under the rules or under any Act or a case
stated under any Act by any other court or by any
judge of any other court or by any justice or other
person for the opinion, decision, direction or deter-
mination of the Court, and includes—

(a) an award in the form of a special case stated
under section nine of the Arbitration Act,
1902; and ‘

(b) a matter referred under section eighty-five
of the Superannuation Act, 1916.

20.
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20. (1) In this Act and in the rules, unless the context Reference
or subject matter otherwise indicates or requires, a reference to Act.

to an enactment in an Act, Imperial Act or Commonwealth
Act—

5 (a) shall be construed as a reference to that enactment
as subsequently amended; and

(b) shall extend to that enactment as applied or
extended, with or without modification, by any
other enactment.

10 (2) Subsection one of this section does not apply to

a reference in section five, section six or section seven of this
Act.

21. Where under this Act or the rules the Court may Orderon
make any order or give any direction or leave or do any ¢
15 othet thing on terms, the Court may make the order or give
the direction or leave or do the thing on such terms and
conditions (if any) as the Court thinks fit.

PART 1I.

Tae Court.
20 Division 1.—Continuance and Jurisdiction.

22, The Supreme Court of New South Wales as formerly Continuance.
established as the superior court of record in New South
Wales is hereby continued.

23. The Court shall have all jurisdiction which may be Jurisdiction

o5 necessary for the administration of justice in New South geoerally,
Wales. N.Z. Act
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24. (1) Where under any Act in force immediately Courtto
7 before the commencement of this Act any power is vested g‘f‘}ﬁgggm
in the Chicf Judge in Equity, the Chicf Judge in Divorce, under Acts.

— Act No. 35,
the Probate Judge or any other Judge fst No. 35,

5 (a) that power may be exercised in accordance with
this Act and the rules by the Court in all respects
as that Judge might have done;

(b) the Court constituted in accordance with this Act
and the rules shall, while so acting, have power
10 co-ordinate with the power of that Judge; and

(c) subject to paragraphs (a) and (b) of this subsce-
tion, that power shall not be exercised by that
Judge.

(2) Where, under any Act in force immediately

15 before the commencement of this Act, any power is vested in

the Court or in any Judge by the use of the words “the

Court™, “the Supreme Court or any Judge thereof”, “a Judge

of the Supreme Court”™ or by any other words referring to

the Court or to any Judge of Appeal or to any Judge, that

20 power shall be exercised by the Court in accordance with this
Act and the rules.

(3) This section has effect notwithstanding that the
Act vesting power in the Court or in any Judge of Appeal
or in any Judge designates the Court, Judge of Appeal or
25 Judge as the court, judge, arbitrator or person appointed to
hear and determine any matter and notwithstanding that the
- - determination is expressed to be final or without appeal, but
where the determination is expressed ‘to be final or without
appeal, an appeal shall not lie from a determination of the

30 Court pursuant to this section.

(4) This section does not affect the powers under
the Land and Valuation Court Act, 1921, of the Judge of
: .. the Land and Valuation Court.

' Division
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DivisioNn 2.—The Judges generally.

25. The Court shall be composed of a Chief Justice, & Composi-
President of the Court of Appeal and such other Judgcs of t’°ﬂ °f
Appeal and Judges as the Governor may from time to tnne . ™

5 appoint. )

26. (1) The Governor may, under the public seal of the Appoint—d
. . . L] t‘
State, appoint any gualified person to be Chief Justice or a g’tf:uﬁg‘;_
Judge. tions: Chief
. Justice and
other-
Judges.
* Act No,

38, 1900,
55. 6, 9.

(2) At the time of his appointment, a person So Qualif-

10 appointed shall be— ;atio;;s.
ct No

(a) a member of the Industrial Commission of New 35 512)00

South Wales; r

(b) a barrister of not less than five years’ standing;

(c) a solicitor of not less than seven years’ standing;
15 or

(d) a barrister or a solicitor of less than five years’ or
seven lyears’ standing respectively, where at all
times during a continuous period of not less than
seven years he was on the roll of solicitors when he

20 was not on the roll of barristers or on the roll of
batristers when he was not on the roll of solicitors.

27. (1) Subject to the Judges Retirement Act, 1918, the Tenure,

commission of the Chief Justice and every Judge shall be, Act No.

continue and remain in force during his good behaviour. 35, 1500,

25 (2) The Governor may remove the Chief Justice or
any Judge upon the address of both Houses of Parliament.

' * 28. (1) There shall be a Chief Judge in Equity, a Chief Specml
Judge in Divorce, and a Probate Judge. Offices.

2)
P 67307—6
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(2) The Judge appointed to exercise the matrimonial
causes jurisdiction of the Court shall be called the Chief
Judge in Divorce.

(3) Whenever the office of Chief Judge in Equity, Act No. 35,

3 Chief Judge in Divorce or Probate Judge becomes vacant, the 1900, s.6.
Governor may appoint a Judge to the vacant office.

29. (1) The annual salaries of the Judges shall be as Saturies.

follows— Act No. 35,
. 1900, s. 11;

(a) of the Chief Justice—Twenty-one thousand two Jlﬁ;ﬁtsl‘f:-l?,

10 hundred and seventy-five dollars; T

(b) of the President of the Court of Appeal—Twenty
thousand one hundred and twenty-five dollars; and

(c) of the other Judges—Nineteen thousand five hun-
dred and fifty dollars.

15 (2) The salary payable to each Judge in accordance
with subsection one of this section, together with any statu-
tory allowance, shall be paid to him so long as his commission
continues in force.

30. (1) The Chief Justice, a Judge of Appeal or a Judge Interest
20 shall not be incapable of acting in his judicial office in any I %'¢
proceedings, nor shall any master or registrar or other officer 5¢ Ng, 34,
of the Court be incapable of acting in his office in any pro- 1902,s. 14.
ceedings, by reason of his being as one of several ratepayers
or as one of any other class of persons liable, in common with
25 others, to contribute to or to be benefited by ady rate or tax
which may be increased, diminished or in any way affected

by those proceedings.

(2) In this section “rate or tax” means any rate, tax,

duty or assessment whether public, general or local, and also
30 any fund formed from the proceeds of any such rate, tax, duty
or assessment, or applicable to the same or like purposes to
which any such rate, tax, duty or assessment might be applied.

Division
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DivisioN 3.—Judges of Appeal.

31. (1) The Governor may, by commission under the glgg?inl-
public seal of the State, appoint any Judge to be a Judge of , o 33,
Appeal. 1900, 5. 21C

83. (3)-
5 (2) A Judge may be appointed to be a Judge of
Appeal either at the time of his appointment as a Judge or at

any time afterwards.

(3) A Judge of Appeal shall continue to be a Judge
and may from time to time sit as or exercise any of the powers
10 of a Judge.

(4) A Judge who, at the time of his appointment as
Judge of Appeal, holds the office of Chief Judge in Equity
shall continue to hold that office and may sit as or exercise
any of the powers and functions of the Chief Judge in Equity.

15 (5) A Judge of Appeal shall hold office as a Judge of
Appeal 50 long as he holds office as a Judge.

(6) With the approval of the Governor, a Judge of

Appeal may resign his office as Judge of Appeal without resign-
ing his office as a Judge.

20 32. (1) The Governor may, by commission under the Appoint-

public seal of the State, appoint a Judge of Appeal to be ﬂi’éﬁd‘.’in
President of the Court of Appeal. Act No. 35,

3&))0. s. 21c
(2) A Judge of Appeal may be appointed to be Pre- -

sident of the Court of Appeal at the time of his appointment
25 as a Judge of Appeal or at any time afterwards.

33. (1) The Judges of Appeal shall have seniority, rank Seniority.
.and precedence over all the Judges (including any Judge who 4t No. 35,
is for the time being an additional Judge of Appeal) except (g). - -
the Chief Justice or the Acting Chief Justice and over all

persons
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persons who, in accordance with the provisions of any Act,
have the same rank, title, status and precedence as a Judge
of the Supreme Court.

{2) The President of the Court of Appeal shall have
§ seniority, rank and precedence over the Judges of Appeal
referred to in paragraph (c) of section forty-two of this Act,
and those Judges of Appeal shall have seniority, rank and
precedence between themselves according to the dates of their
commissions as Judges of Appeal.

10 (3) If the commissions of two or more Judges of
Appeal bear the same date they shall have seniority, rank and
precedence according to the seniority, rank and precedence
assigned to them by their commissions, or failing such assign-
ment according to the order of their being sworn.

15 (4) If a Judge of Appeal resigns his office as a
Judge of Appeal without resigning his office as a Judge, he
shall then have, as a Judge, the seniority, rank, status and
precedence he would have had if he had not been appointed
a Judge of Appeal.

20 34. (1) Where there is a vacancy in the office of Presi- Vacancies.
dent of the Court of Appeal or where the President is absent Act No. 35,
from New South Wales or is prevented by illness or other gg?'(%‘flc
cause from exercising the duties of his office, the sentor of the
Judges of Appeal referred to in paragraph (c)} of section

25 forty-two of this Act shall have authority to act as President
of the Court of Appeal and to execute the duties of that office
and to exercise all powers which may lawfully be exercised
by the President.

(2) The jurisdiction of the Court of Appeal shall
30 not be aflected by any vacancy in the office of Chief Justice or
of President.

DivisioN
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DivisioN 4.—Acting and additional Appointments.

35. (1) The Goverpor may, by commission under the Acting Chief
public seal of the State, appoint the President of the Court I":t';" 35,

of Appeal, any Judge of Appeal or any Judge to be acting 1900, o 124,
5 Chief Justice during such period as the Chief Justice may be

absent from his duties.

(2) While holding office, the Acting Chief Justice
shall have the powers, authorities, privileges, immunities and
precedence, and shall fulfil the duties of the Chief Justice

10 and shall receive a salary and allowance at the rate provided
for the Chief Justice.

3. (1) Durmg any absence from his duties of any Judge Additional
of Appeal (other than the Chief Justice), the Governor may, joges of
by commission under the public scal of the State, appoint any Act No, 35,

15 Judge to act as an additional Judge of Appeal during such 1900.s. 21o.
period not exceeding six months as may be specified in the

commission.

(2) Whenever the Chief Justice certifies that in any
proceeding before the Court of Appeal it is expedient that
20 a Judge nominated in the certificate should act as an addi-
tional Judge of Appeal, the Judge so nominated may act as
an additional Judge of Appeal for the purposes of that
proceeding.

(3) Every additional Judge of Appeal appointed or

25 nominated pursuant to this section shall, while so acting, have

all the powers, authorities, privileges and immunities and shall
fulfil all the duties of a Judge of Appeal.

(4) The fact that any Judge sits and acts as an addi-
tional Judge of Appeal shall be sufficient evidence of his
30 authority to do so, and no judgment or order of the Court of
Appeal while he so acts shall be questioned on the ground
. that the occasion for his so acting had not arisen or had ceased
to exist.
)
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(5) Every Judge who, pursuant to this section, has
acted as an additional Judge of Appeal may attend the sit-
tings of the Court of Appeal for the purpose of giving
judgment in, or otherwise completing, any proceedings which

5 have been heard by that Court while he so acted, notwith-
standing that he is no longer an additional Judge of Appeal.

37. (1) The Governor may, by commission under the Acticg

. X . Tudges.
public seal of the State, appoint any qualified person to aet :ig;ij_ 35,

as a Judge for a time not exceeding six months to be specified 1906, s. 13.
10 in such commission. -

(2) In subsection one of this section *“qualified
person” means a person qualified for appointment as a Judge.

(3) The person so appointed shall, for the time and
subject to the conditions or limitations specified in his com-
15 mission, have all the powers, authorities, privileges and

immunities and fulfil all the duties of a Judge.

DavisioN 5.—Organisation.
38. For the more convenient despatch of business, the Divisions
Court shall be divided into— of Court.
20 (a) the Court of Appeal; and
(b) the following Divisions :—
(i) the Common Law Division;
(ii) the Equity Division;
(iii) the Admiralty Division;
25 (iv) the Divorce Division;
(v) the Protective Division; and

(vi) the Probate Division.

39.
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39. (1) Intra~curial arrangements for the transaction, by Intra-curial
the Judges appointed or nominated to any Division, of the Jranee-
business of that Division shall be made by-—

(a) the Divisional Judges; or

5 (b) if they do not agree, by a majority of them with the
concurrence of the Chief Justice; or

(c) if any meeting fails for want of a quorum, by the
Chief Justice.

(2) A quorum for the purposes of subsection one
10 of this section shall be ten Divisional Judges.

(3) For the purposes of subscctions one and two
of this section, the expression “Divisional Judges” means all
the Judges except any Judge nat appointed or nominated to
any Division.

15 (4) Intra-curial arrangements for the transaction by
the Judges of Appeal of the business of the Court of Appeal
shall be made by the President of the Court of Appeal with
the concurrence of the Chief Justice.

(5} This section has effect notwithstanding section
20 onc hundred and twenty-four of this Act.

40. (1) Al prdc;edings in any Division and all business gingle
arising out of proceedings in a Division shall be heard and Judgeto

disposed of before a Judge, who shall constitute the Court. the sé‘;ﬂi'i

(2) Subsection one of this section does not affect

25 the provisions of this Act and the rules concerning the hearing

and disposal of proceedings and business before a master or
other officer of the Court.

41.
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41. (1) Subject to subsection two of this section, the Judges in
jurisdiction of the Court shall be exercised in the Divisions gjops,

as follows— -

(a) in the Common Law Division by the Chief Justice Actll“g-sm.
5 and such other Judges as may be nominated by the =™ '™ ™
Chief Justice to act in that Division;

(b) in the Equity Division by the Chief Judge in Equity
and such other Judge or Judges as may be
nominated by the Chief Justice to act in that

10 ~ Division;

(c) in the Probate Division by the Probate Judge and
such other Judge or Judges as may be nominated
by the Chief Justice to act in that Division;

(d}) in the Divorece Division by the Chief Judge in

15 Divorce and such other Judge or Judges as may
be nominated by the Chief Justice to act in that
Division;

(e) in the Protective Division by the Chief Judge in

Equity and such other Judge or Judges as may be

20 nominated by the Chief Justice to act in the Equity
Division.

(2) Any Judge may exercise the jurisdiction of the ActNo. 35,
Court in any Division with all the power and authority of a 19008 15.
Judge appointed or nominated under this or any other Act to
25 act in that Division.

(3) A Judge so appointed or nominated may be
appointed or nominated to act concurrently in any other
Division.

(4) Where a Judge has been so appointed or
30 nominated he shall not thereafter be transferred, without his
consent, to act in another Division.

Privision
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DrvisioN 6.—The Court of Appeal.

42. Subject to this Part, the Court of Appeal shall consist Composition.
of— Act No. 35,
1900, 5. 218

(a) the Chief Yustice who shall, by virtue of his office, ¢
5 be a Judge of Appeal and the senior member of
the Court of Appeal;

(b) the President of the Court of Appeal; and
(c) the other Judges of Appeal.

43. (1) Any three or more Judges of Appeal may Sittings.
. Act No.

10 exercise all the powers of the Court of Appeal. 19‘%&‘; 32515
gt

(2) At a sitting of the Court of Appeal at which
the Chief Justice is present he shall preside.

(3) In the absence of the Chief Justice, the President
of the Court of Appeal shall preside.

15 (4) In the absence of both the Chief Justice and the
President, the senior Judge of Appeal present shall preside.

(5) Two Courts of Appeal, each of three or more
Judges of Appeal, may sit at the same time.

{6) When more than one Court of Appeal is sitting
20 at the same time, each may exercise the jurisdiction of the
Court of Appeal.

44. The Court of Appeal may, in proceedings before it, Jurisdiction,
exercise every power, jurisdiction or authority of the Court,
whether at law or in equity or under any Act, Imperial Act
25 or Commonwealth Act.

45. (1) The judgment of the Court of Appeal shall be Decision.
in aceordance with the opinion of the majority of the Judges Act No. 35,

of Appeal present. (2)0(3)21"

(2)
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(2) If the Judges of Appeal present are equally
divided in opinion the decision of the Court of Appeal shall
be in accordance with the opinion of the Chief Justice or
other the Judge of Appeal presiding.

5 46. (1) A Judge of Appeal may, in vacation, exercise Powers of

the powers of the Court of Appeal— Rjﬁj]fccn?.f
(a) in procecdings for a writ of habeas corpus ad A No.21,
subjiciendum ; and o,
(b) in any proceedings, so far as concerns any interim IGSCgf 156c 49
10 order to preserve the rights of the parties. 5.69 (1),

(2) A Judge of Appeal may, in vacation, exercise {5t Ne- 35
the powers of the Court of Appeal formerly exercisable by ¢2), (3).
rules or orders for writs of prohibition, mandamus or
certiorari.

. : 15& 16
15 (3) A Judge of Appeal may exercise the powers of Geo. 5 c.69

the Court of Appeal to make any order or give any direction— (1).

(a) concerning the institution of an appeal or other
proceedings in the Court of Appeal;

(b) incidental to any appeal or other proceedings
20 pending in the Court of Appeal; or

(c) as prescribed,
not being an order or direction involving the decision of the
appeal or proceedings.
(4) A Judge of Appeal may exercise the powers of
25 the Court of Appeal—

(a) to direct the entry of any judgment or make any
order by consent;

(b) to dismiss an appeal or other proceedings for want
of prosecution.

(5)
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(5) The Court of Appeal may discharge or vary any cf. 15& 16
judgment directed to be entered or any order made by aJ% %<4
Judge of Appeal under this section. Act No. 31,

1899, 5. 2544
(3); Act No.
35, 1900,
5 20 (3);
Court of
Aprcal
. , . . Rules, r. 23.
(6) Subject to subsection five of this section, a
5 judgment directed to be entered or an order made by a Judge
of Appeal under this section shall have effect as a judgment

or order of the Court of Appeal.

PART III.
DISTRIBUTION OF BUSINESS.

10  Division 1.—Distribution between Court of Appeal and
Divisions.

47. This Division has effect subject to this Act and to Preliminary.
the rules. ‘

48. (1) Subject to subsection two of section forty-nine Business of
15 of this Act, every power formerly exercisable by the Court OfeApp%l:l_
of Appeal but not by a Judge and, without limiting the ActNo.
generality of the foregoing, the powers of the Court formerly 3%113‘23’)
exercisable by rules or orders for writs of prohibition, (a).

mandamus or certiorari—
20 {a) may be exercised by the Court of Appeal; but

(b) except as provided by section fifty-one of this Act,
may not be exercised by the Court in a Division.

(2) The powers of the Court or of the Judges :
collectively in respect of the proceedings mentioned in subsec-
25 tion three of this section—

(a) may be exercised by the Court of Appeal; but

(b) -except as provided by section fifty-one of this Act,
may not be exercised by the Court in a Division.

- 3)
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(3) The proceedings referred to in subsection two
of this section are—

(a) applications under section seventy of this Act;

(b) proceedings in the Court for the punishment of cf, Act No.
. 35,1900,
contempt of the Court or of any other Court;  757%3
(c).
{¢) the admission of barristers and solicitors; of. Act No.
35, 1900,
s, 21F (3)
{e).
(d) the exercise of the disciplinary powers of the Court cf, Act No.
with respect to barristers and solicitors; 35, 1900,
‘ %t }1? (3)
(e) appeals under any of sections 40G, 407, 40K and
seventy-eight of the Legal Piactitioners Act, 1898;

(f) cases stated under section 1314 of the Justiées Act,
1902 ; '

(g) appeals under section one hundred and sixty-seven
of the Mining Act, 1906;

(h) proceedings on a stated case under Division Two
of Part VIII of the Mining Act, 1906;

(i) appeals under Part VI of the District Courts Act,
1912;

(j) proceedings under section one hundred and forty-
seven of the District Courts Act, 1912, concerning
any act relating to the duties of a judge of a District
Court;

(k) appeals under section forty-six of the Local Govern-
ment Act, 1919, from any order of a District Court;

(1) stated cases under section one hundred and twenty-
four of the Stamp Duties Act, 1920;

(m) stated cases under section seventeen of the Land
and Valuation Court Act, 1921;

(n) appeals and stated cases under subsection four of
section thirty-seven of the Workers’ Compensation
Act, 1926
' (o)
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(o) applications under section nineteen of the Medical
Practitioners Act, 1938;

(p) appeals under subsection three of section twenty-six
oref subsection four of section twenty-nine of the
5 Medical Practitioners Act, 1938;

(q) cases stated under section eighteen of the Supreme
Court (Summary Jurisdiction) Act, 1967;

(r) applications under section twenty-one of the
Supreme Court (Summary Jurisdiction) Act, 1967 ;
10 and

(s) appeals under section twenty-four of the Supreme
Court (Summary Jurisdiction) Act, 1967.

N (4) This section does not affect the powers of the cf. Act No.

Court in a Division in relation to punishment for— 35, 1%ao,
15 (a) contempt in the face of the Court in that Division 1)

or in the hearing of the Court in that Division; 0 56 r.1
(b) disobedience to a judgment or order of the Court (.
in that Division; or
(c) breach of an undertaking given to the Court in that
20 Division.

49. (1) Subject to subsections two and three of section Concurrent
forty-eight of this Act, every power formerly exercisable either bustness.
by the Court of Appeal or by a Judge may be exercised either
by the Court of Appeal or by the Court in a Division.

25 (2) The powers of the Court or of the Judges collec-
tively in respect of the following proceedings may be
exercised either by the Court of Appeal or by the Court in a

Division—
(a) proceedings for a writ of habeas corpus ad sub]men- cf. Act No.
d 21, 1899,
30 um; 5.252.

(b) appeals under section seventy-two of the Legal
Practitioners Act, 1898;

(c) proceedings on a stated case under section twenty- <f. Act No.
' seven, section one hundred and twentytwo or 3961900
35 section one hundred and twenty-three of the Real
Property Act, 1900;

(d)
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(d) proceedings under Part V of the Justices Act, 1902,
except cases stated under section 131A of that Act;

(e) proceedings under section one hundred and thirty-
four of the Justices Act, 1902;

5 (f) proceedings on a stated case under section nine or
section nineteen of the Arbitration Act, 1902;

(g} proceedings under section forty-seven of the District
Courts Act, 1912;

(h) proceedings under section one hundred and forty-
10 seven of the District Courts Act, 1912, concerning
any act relating to the duties of an officer of a

District Court;

(i) proceedings under section forty-four or section forty-
five of the Local Government Act, 1919

15 (j) appeals under section forty-six of the Local Govern-
ment Act, 1919, from an order of a court of petty
sessions ; and

(k) appeals under subsection eight of section fourteen
of the Motor Vehicles (Third Party Insurance)
20 Act, 1942,

50. Subject to sections fortycight and forty-nine of this Business of
Act, every power of the Court or of the Judges collectively or rvistons.
of a Judge— ' ‘

(a) may be .exercised by the Court in a Division; but

25 (b) except as provided by section forty-four or section
fifty-one of this Act, may not be exerciséd by the
Court of Appeal.

51. (1) Where proceedings are commenced in a Division Removat
but ought, under this or any other Act or under the rules, to ?gfﬁmw
30 have been commenced in the Court of Appeal—

(a) the proceedings shall be for all purposes well
“commenced on the date of commencement in the
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Division, notwithstanding that the proceedings
ought to have been commenced in the Court of
. Appeal;

(b) the Court of Appeal or the Court in the Division in
5 which the proceedings are pending may, in either
case on application by a party or of its own motion,
order that the proceedings be removed into the
Court of Appeal;

(c) upon an order for removal being made under para-

10 graph (b) of this subseclion, the proceedings may
be continued and disposed of in the Court of
Appeal; and

(d) subject to any order under paragraph (b) of this
subsection, the proceedings may be continued and
15 disposed of in a Division.

(2) Where proceedings are commenced in the Court
of Appeal but ought, under this or any other Act or under
the rules, to have been commenced in a Division—

(a) the proceedings shall be for all purposes well com-
20 menced on the date of commencement in the Court
of Appeal, notwithstanding that the proceedings

ought to have been commenced in a Division;

(b) the Court of Appeal may, on application by a party
or of its own motion, order that the proceedings be
25 remitted to a Division;

(c) upon an order for remission being made under
paragraph (b} of this subsection, the proceedings
may be continued and disposed of in a Division;
and '

30 {d) subject to any order under paragraph (b), the
proceedings may be continued and disposed of in -
the Court of Appeal.

(3) Where, under this or any other Act or under the
‘rules, but apart from subsections one and two of this section,
35 proceedings of any description may be commenced either in

the
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the Court of Appeal or in a Division, the Court of Appeal
may, on application by a party or of its own motion—

(a) if proccedings of that description are commenced
in the Court of Appeal, order that the proceedings
5 be remitted to a Division; or

(b} if proccedings of that description are commenced
in a Division, order that the proceedings be removed
into the Court of Appeal.

(4) Where any proceedings are pending before the ActNo. 35,
10 Court of Appeal, the Court of Appeal may, on application by 1990,s. 21
a party or of its own motion, order that the whole or any
part of the proceedings be remitied to a Division for the
determination by trial or otherwise of the proceedings or any
question arising in the proceedings.

15 (5) Where proceedings by way of appeal or other-
wise under any Act other than this Act or proceedings on a
stated case, other than a case stated by the Court in a
Division, are commenced in a Division—

(a) the Court in the Division in which the proceedings
20 are pending, if satisfied that special circumstances
-exist which render it desirable so to do, may, on
application by a party or of its own motion, order
that the proceedings be removed into the Court of
Appeal; and

25 (b) upon an order being made under paragraph (a} of
this subsection, the proceedings may be continued
and disposed of in the Court of Appeal.

(6) Proceedings may be removed into the Court of

Appeal under this section notwithstanding that the deter-

30 mination in the proceedings is expressed by any Act to be’
final or without appeal. :

(7) MNone of the foregoing subsections limits the
operation of any of the others.

(8)
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(8) This section does not limit the provision which
may be made by the rules for removal or remission of
proceedings.

DivisioN 2.—Distribution amongst Divisions.

5 52. The business of the Court, other than the Court of
Appeal, shall, for convenient despatch, be assigned in
accordance with this Division.

53.: (1) Subject to the rules, there shall be assigned to
each Division all proceedings—

10 (a) which are required by or under any Act from time

1

Arrange-
ments for
despatch of
business.

Assipnment
of husiness.

15&16
Geo. 5,¢. 49,

to time in force to be commenced, heard or deter- -

mined in that Division or in the corresponding
former jurisdiction; or

(b) which would have been commenced in the corres-
15 ponding former jurisdiction if this Act had not been
passed.

(2) In subsection one of this section, the expression
“corresponding former jurisdiction” means, in relation to any
Division specified in the second column in the table in para-

20 graph (b) of subsection one of section eight of this Act, the
former jurisdiction specified opposite that Division in the first
column of that table.

(3) Without affecting the generality of subsection

one of this section in relation to the Equity Division, there

25 shall, subject to the rules, be assigned to the Equity Dmsmn
all proceedings for the following purposes—

the administration of the estates of deceased persons;

the dissolution of partnerships or the taking of partner- -

ships or other accounts;
10 the redemption or foreclosure of mortgages;
the raising of portions or other charges on land;

the
P 673077
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the sale and distribution of the proceeds of property.
which is subject to any lien or charge ;

" the execution of trusts, charitable or private;

the rectification or setting aside or cancellation of deeds
5 or other written instruments;

the specific performance of coatracts;
the partition or sale of land;

the wardships of infants and the care of infants® estates.

(4) Subject to the rules, there shall be assigned to

10 the Common Law Division all proceedings not assigned to

- another Division by subsection one or subsection three of this
section.

54. (1) The Court in a Division, on application by a Transfer and
party or of its own motion, may, on terms, order that the retention.
15 whole or any part of any proceedings in that Division be %16

P Geo. 5, c, 45,
transferred to another Division. 8. 55,

(2) Proceedings may -be retained in a Division
whether or not the proceedings are assigned to that Division
by this Act or by the rules.

20 ss, Any step taken, order made, judgment given or other Validity of
thmg done in any proceedings in any Division shall be as valid ¥ “lf;dmg"
in every way as if taken, made, given or done in the Division Division.
to which the proceedings are assigned by this Act or by the PR &16 2,
rules. . ss &

prcmso {3).

25 Division 3.—Commercial List.

56. (1) A commercial list shall be kept in the registry Commerclal

of the Common Law Division.
Act No, 19,
1503,s5. 4,

(2)
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(2) Where proceedings in the Common Law Ast No. 19,
Division arise out of the ordinary transactions of merchants 4 s: e
and traders, or relate to the construction of mercantile docu-
-ments, export or import of merchandise, affreightment,
§ insurance, banking, mercantile agency, or mercantile usages, |
the Court may, on application by any party, order that the

proceedings be entered in the commercial list.

(3) Where the Court orders that any proceedings Act No.
be entered in the commercial list, the Court may, at the 33’51%‘?3'
10 same time or afterwards, give such directions as the Court
thinks fit (whether or not consistent with the rules) for the
speedy determination of the real questions between the
parties.

PART IV.
15 Law anp Equity.
57. The Court shall administer concurrently all rules of C:ncurrcnt
. X - current
law, including rules of equity. adminisra
15 & 16 Geo.
5,c.49,
5. 36.

58. Where a plaintiff claims to be entitled to any equit- Equities of
able estate or right or to relief upon any equitable ground l;sa::lllg.c
20 against any deed, instrument or contract, or against any tight, 5, c. 49,

title or claim whatsoever asserted by any defendant in the s 37.

proceedings, or to any relief founded upon a legal right

which formerly could only have been given by a court of

equity, the Court shall give to the plaintiff the same relief as
25 ought formerly to have been given by a court of equity in

proceedings for the like purpose.

‘. 59,



100

Supreme Court.

59. Where a defendant claims to be entitled to any equit- Equitable
able estate or right, or to relief upon any equitable ground defences.
against any deed, instrument or contract or against any right, ;ff}gf Geo.
title or claim asserted by any plaintiff in the proceedings, or . 38.

5 alleges any ground of equitable defence to any claim of the
plaintiff, the Court shall give to every equitable estate, right
or ground of relief so claimed, and every equitable defence
so alleged, the same effect by way of defence against the
claim of the plaintiff as a court of equity ought formerly to

10 have given if the likc matters had been relied on by way of
defence in any proceedings instituted for the like purpose.

60. The Court shall recognise and take notice of all Incidental
. . - . . equities.
equitable estates, titles and rights, and all equitable duties ;g 16 Geo.
and liabilities appearing incidentally in the course of any 5,c.49,
15 proceedings, in the manner in which a court of equity would * 40.
have recognised and taken notice of those matters in any

proceedings instituted therein.

61. (1) The Court shall not restrain any proceedings in Defence or

P : stay instead
the Court by injunction. of injunction,

15 & 16 Geo.
5,c. 49,

20 (2) Every matter of equity on which an injunction s.41
against the prosecution of proceedings in the Court might
formerly have been obtained, whether on terms or conditions
or not, may be relied on by way of defence in the proceedings.

{3) Where any person, whether a party to procecd-‘ .
' 25 ings in the Court or not—

(a) would formerly have been entitled to apply to the '
Court to restrain the prosecution of the proceed-
ings; or .

(b)
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(b) is entitled to enforce by attachment or otherwise
any judgment or order in contravention of which
the proceedings are taken,

the Court may, on application by him, stay the proceedings
5 either generally or to such extent as the Court thinks fit.

(4) This section docs not affcct the powers of the
Court to stay proceedings otherwise than pursuant to this
section.

62. Subject to the provisions of this Act for giving effect Common
10 to equitable rights and other matters of equity, the Court law and
. . statulary
shall give effect to all legal claims and demands and all righis and
estates, titles, rights, duties, obligations and liabilitics existing duties.
by the common law or by any custom, or created by any *&/$ G
8, 4i.

statute.

15 63. The Court shall grant, either absolutely or on terms, Final deter-
all such remedies as any party may appear to be entitled to Mination.
in respect of any legal or equitable claim brought forward },5341_6 Gea.
in the proceedings so that, as far as possible, all matters in s.42.
controversy between the parties may be completely and

20 finally determined, and all multiplicity of legal proceedings

concerning any of those matters avoided.

64. In all matters in which there was formerly or is any Equity to
conflict or variance between the rules of equity and the rules PreVeil

of the common law with reference to the same matter, the (‘feﬁ‘ 155
25 rules of equity shall prevail. : c.49,s. 4.
PART V,

PowERs GENERALLY.

. 65. (1) The Court may order any person to fulfil any Orderto
duty in the fulfilment of which the person secking the order fulfil duty.

30 is personally interested. @ ey



102

Supreme Court.

(2) The Court may, on terms, make an interlocutory 15 & 16
order under subsection one of this section in any case where 22‘3 Ss: 45.
it appears to the Court just or convenient so to do.

(3) The powers of the Court under this section are
5 in addition to any other powers of the Court. ‘

66. (1) In proceedings for breach of contract or other mjunction.
injury, the powers of the Court shall extend to the restraint, Act No. 21,
at any stage of the proceedings, by interlocutory or other 183% 5 176.
injunction, of— T
N}
10 (a) the repetition or continuance of the breach of
contract or other injury; and

(b) the commission of any breach of contract or injury
of a like kind or arising out of the same contract
or relating to the same property or right.
' ol
15 (2) The Court may, at any stage of proceedings, by Act No. 24,
interlocutory or other injunction, restrain any threatened or [39% %16
apprehended waste or trespass.

(3) The Court may grant an injunction pursuant to Aet No. 24,

subsection two of this section— %g‘)’l-’- 16

20 {a) whether the person against whom the injunction is
sought is or is not in possession under any claim
of title or otherwise, or (if out of possession) does
or does not claim a right to do the act sought to be
restrained under any colour of title; and ~

25 (b) whether the estate claimed by any party is legal
or equitable.

(4) The Court may, at any stage of proceedings, Act No. 24,
on terms, grant an interlocutory injunction in any case in 1901.% 16
which it appears to the Court to be just or convenient so to do. =

6.
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67. The Court may, at any stage of proccedings, on terms, Receiver.

appoint a receiver by interlocutory order in any case in ActNo.24,
1901, 5. 16
which it appears to the Court to be just or convenient so to do. (7).

68. Where the Court has power— Damageain
: case for
5 (a) to grant an injunction against the breach of any :gl‘l’étfabl"

covenant, contract or agreement, Or against the ,. 24,
commission or continuance of any wrongful act; or 1901,s.9.

(b) to order the specific performance of any covenant,
contract or agreement,

10 the Court may award damages to the party injured either in
addition to or in substitution for the injunction or specific
performance.

69. (1) Where formerly— - Proceedings

. inlien of
(a) the Court had jurisdiction to grant any relief or ¥7t*
15 remedy or do any other thing by way of writ,

whether of prohibition, mandamus, certloran or
- of any other description ; or

(b} in any proceedings in the Court for any relief or
remedy any writ might have issued out of the Court
20 for the purpose of the commencement or conduct
of the proceedings, or otherwise in relation to the
proceedings, whether the writ might have issued
pursuant to any rule or order of the Court or of
course,

25 then, after the commencement of this Act—

(¢) the Court shall continue to have jurisdiction to grant -
that relief or remedy or to do that thing; but

(d) shall not issue any such writ; and

) (e) shall grant that relief or remedy or do that thing
30 by way of judgment or order under this Act and
the rules; and
89
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(f) proceedings for that relief or remedy or for the
doing of that thing shall be in accordance with this
Act and the rules.

(2) Subject to the rules, this section does not apply
5 to—

(a) the writ of habeas corpus ad subjiciendum ;

(b) any writ of execution for the enforcement of a
judgment or order of the Court; or

(c) any writ in aid of any such writ of execution.

10 70. Where any person acts in an office in which he is Quster of
not entitled to act and an information in the nature of quo office.
warranto would, but for section twelve of this Act, lie against %;foz.s
him, the Court may grant an injunction restraining him from c. 63,s.9
so acting and may (if the case so requires) declare the office (2} ©3)-

15 to be vacant.

71. (1) The Court may, on an application for a writ of Habeas
habeas corpus, direct the entry of such judginent or make such €orPUs-
order disposing of the proceedings as the nature of the case yag o 2"

requires. s. 2544 (2).

20 (2) Where au application for a writ of habeas corpus g &9
has been made in respect of any person, no application for a 'z 2
writ of habeas corpus shall again be made in respect of that s.14'(2).
person on the same grounds, whether to the same Judge or to
any other Judge or to the Court of Appeal, unless fresh

25 evidence is adduced in support of the application.

(3) Subsection two of this section applies notwith- § &9 Eliz,
standing anything in any Act or rule of law. 209,

(4) In this section, “writ of habeas corpus” means a
- writ of habeas corpus ad subjiciendum.

%
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72. Where any prisoner or person is confined in any Production
“prison or place, under any sentence or under commitment for ©f Person
confined,
trial or otherwise, the Court may make orders for bringing him |44 ;4
before any court, judge, justice or other judicature, or before Vict., c. 30,
5 any referee, arbitrator or umpire, or before any person 299 1‘3{)’5”“'
authorised to take the examination of any witness (whether s. 18 (2);
so authorised for the purpose of proceedings in the Court or ‘f‘géﬂ’ ff
for any other purpose), to be examined as a witness, and for

returning him to confinement.

10 73. In proceedings for a forfeiture for non-payment of Refief
rent, the Court may, on terms, give relief and, if the lessee is so ?ga'“’“
orfeiture.
relieved, he shall hold the demised premises according to the ;¢4 16

terms of the lease, and without the necessity of any new Geo.S,

Iease. c. 49, s. 46,
15 74. Where, in any proceedings— Discharge
. . of lien or
(a) aparty claims the recovery.of specific property other security.
than land, and Fﬁi’?‘)

(b) the party from whom recovery is sought claims to - 1965, 0.29

be entitled to retain the property by virtue of a 11en
20 or otherwise as security for money but does not
- otherwise dispute the title of the party claiming the

Tecovery,

the Court may order—

(c) that the party claiming the recovery be at liberty to
25 pay into Court, to abide the event of the proceed-
ings, the amount of money in respect of which the
lien or other security is claimed and such further
sum, if any, for interest and costs as the Court may
direct; and :

30 (d) that, upon payment into Court, such judgment be
entered for recovery of the property as the nature
of the cas¢ may require.

(£
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75. No proceedings shall be open to ob]ectlon on the Declaratory

ground that a merely declaratory judgment or order is sought “‘“’; ”
thereby and the Court may make bmdmg declarations of 1gp1, o 10

right whether any consequential relief is or could be claimed R RSC,

(Rev.) 1965,
5 or not. 0. 15, 1. 16.

76. (1) Subject to this Act and the rules and subject to Coata.

— 15& 16
any other Act GE
(a) costs shall be in the discretion of the Court; b . 24
(b) the Court shall have full power to determine by 1901, 5. 20.
10 whom and to what extent costs are to be paid; and

(c) the Court may order costs o be taxed or otherwise
ascertained on a party and party basis or on any
other basis.

(2) In subsection one of this section the expression 15 & 15

15 “costs™ includes— Ses?) ,¢. 49,

RS.C
(a) costs of or incidental to procecdings in the Court, (Rev.) 1965,
including the administration of estates and trusts; (zy. "

(b) in the case of an appeal to the Court, the costs of

or incidental to the proceedings giving rise to the

20 appeal, as well as the costs of or incidental to the
appeal; and

(c) in the case of proceedings transferred to or removed
into the Court, the costs of or incidental to the
whole proceedings, both before and after the

25 transfer or removal. : ‘

(3) The powers of the Court under this section apply
in relation to a married woman, whether as party, next friend.
guardian ad litem, relator or otherwise, and this section
has effect notwithstanding anything in the Marned Women’s

.30 Property Act, 1901.

PART



107

Supreme Court.

PART VI.
PROCEDURE.

DivisioN 1.—General.

77. Where, under any Act in force immediately before Procedures
. Sthe commencement of this Act by which power is vested in uader other
the Court or in any Judge of Appeal or in any Judge, snperseded.
provision is made concerning procedure, then, notwithstand-

ing that provision, that power shall be exercised in accordance

w1th this Act and the rules.

10 78. (1) Subject to subsection three of this section, the Claim by
Court may grant to the defendant in any proceedings (in this defendant,
section called the first proceedings) all such relief against any &% 1
person as the Court might grant against that person if he were c. 49,5, 39.
a2 defendant in separate proceedmgs commenced by the .

15 defendant for that purpose

(2) The relief which the Court may grant under this
section shall include relief in respect of any equitable estate
or right, or other matter of equity, or in respect of any legal
estate, right or title claimed or asserted by the defendant.

20 (3) The Court may not, under this section, grant
against a person not a plaintiff in the first proceedings relief
not relating to or connected with the subject of the first
proceedings.

(4) Subject to the rules, a person against whom
25 relief is claimed under this section—

(a) shall, if not a party to the first proceedings, become
a party to the first proceedings; and

(b) shall have the same rights in respect of his defence

against the claim as if he were a defendant in sep-’

30 arate proceedings commenced by the defendant for
the purpose of that claim.

103 79.
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79. Where, if this Act had not been passed, any person Possession
might have brought an action of ejectment, he may commence ©°f1and.
proceedings and claim judgment for pessession of land and,
subject to the rules, claim such other relief as the nature of

5 the case requires.

80. Subject to any Act, the business of the Court may be Business

. P in the
conducted in the absence of the public e e

(a) on the hearing of an interlocutory application, pf,gfm
except while a witness is giving oral evidence;

10 (b) where the presence of the public will defeat the
ends of justice;

(c) where the business concerns the guardianship,
custody or maintenance of an jnfant;

(d) where the proceedings are not before a jury and
15 are formal or non-contentious;

(e) where the business does not involve the appearance
before the Court of any person;

(f) in proceedings in the Equity, Probate or Protective
Division, where the Court thinks fit; or

20 (g) where the rules so provide.

81. (1) Where, in bcgmnmg or purporting to begin any Trregularity.
proceedings or at any stage in the course of or in connection R.S.C.
with any proceedings, there is, by reason of anythlng done or %{ss )0 2,
left undone, a failure to comply with the requirements of thisr. 1(1).

25 Act or of the rules whether in respect of time, place, manner,
form or content or in any other respect—

(a) the failure shall be treated as an irregularity and
shall not nullify the proceedings, or any step taken
in the proceedings, or any document, judgment or

30 order in the proceedings; and

(b) subject to subsections two and three of this section,
the Court may, on terms, set aside wholly or in part
the proceedings or any step taken in the proceedings

or
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or any document, judgment or order in the proceed-
ings or exercise its powers under this Act and the
rules to allow amendments and to make orders
dealing with the proceedings generally.

5 (2) The Court shall not wholly set aside any pro- rs.C.

ceedings or the originating process by which the proceedings fge")

1965,0.2,

were commenced on the ground that the proceedings were «, 1(3).
required by the rules to be commenced by an originating

process other than the one employed.

10 (3) The Court shall not set aside any proceedings or R.S.C.
any step taken in any proceedings or any document, judgment (1965 ?0 2,
or order in any proceedings on the ground of a fajlure tor.2(1).
which subsection one of this section applies on the applica-
tion of any party unless the application is made within a

15 reasonable time and before the applicant has taken any fresh

step after becoming aware of the irregularity.

82. (1) The Court may at any stage of the proceedings— In.forfmal
proof;
(a) dispense with the rules of evidence for proving any ;i?gﬁo?;'
matter which is not bona fide in dispute, also with 1903, s.6.
20 such rules as might cause expense and delay aris-
ing from commissions to take evidence and
otherwise; and, without limiting the generality of
this power, dispense with the proof of handwriting,
documents, the identity of parties or parcels, or of
25 authority; and

(b) require any party to the proceedings, not being an
infant or person of unsound mind, to make admis-
sions with respect to any document or to any
question of fact; and in case of refusal or neglect

30 to make the admissions may, unless the Court is of
opinion that the refusal or neglect is reasonable,
order that the costs of proof occasioned by the
refusal or neglect shall be paid by that party.

2)
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(2) An admission made under paragraph (b) of
subsection one of this section—

(a) shall be for the purpose of the proceedings in which
it is made and for no other purpose;

5 (b) shall be subject to all just exceptions; and

(c) may, with the leave of the Court, be amended or
withdrawn.

(3) The Court may give leave for the purposes of
paragraph (c) of subsection two of this section on terms.

10 83, (1) Any person authorised by this Act or the rules Examination
or by any order of the Court to take the examination of any o° 0ath.
witness shall take the examination on the oath of the witness, ?;égf;’_'g‘_"

to be administered by the person so authorised or by a Judge.

(2) Any witness who, upon an oath administered
15 under subsection one of this section, wilfully and corruptly
gives any false evidence shall be decmed to be guilty of

perjury.

8§4. (1) If, on an application made by the Attorney- Vexatious
General under this section, the Court is satisfied that any litisant.
2@ person has habitually and persistently and without any rea- }_;Scf,‘_ 15‘?
sonable ground instituted vexatious legal proceedings, ¢ 49,s.51.
whether in the Court or in any inferior court, and whether
against the same person or against different persons, the
Court may order that he shall not, without leave of the Court,
25 institute any legal proceedings in any court and that any legal
proceedings instituted by him in any court before the making
of the order shall not be continued by him without leave of

v the Court.

{2) Leave under subsection one of this section shall
30 not be given unless the Court is satisfied that the proceedings
" are not an abuse of process and that there is prima facie
ground for the proceedings.
! (3)
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(3) If the person against whom an order is sought

 under subsection one of this section is unable on account of

" poverty to retain counsel, the Court shall assign counsel to
him,

5 (4) The Court may from time to time rescind or vary
any order made by it under subsection one of this section.

{5) This section does not affect the Court’s inherent
jurisdiction in cases of abuse of process.

DrvisioNn 2.—Trial.

10 85. (1) Subject to sections eighty-six, eighty-seven and Geaeraily.
eighty-eight of this Act, proceedings in any Division shall be
tried without a jury, unless the Court otherwise orders.

(2) The Court may order that any questions of fact
in any proceedings be tried before any other questions of
15 fact in the proceedings.

86. (1) In proceedings on a common law claim, Common
except proceedings to which either of sections eighty-seven Ewg:;iﬂ.

and eighty-eight of this Act applies, issues of fact shall, if any
 party files a requisition for trial with a jury, be tried with a

20 jury.

(2) The rules may prescribe the time within which
a requisition must be filed for the purposes of subsection one
of this section. -

87. (1) In any proceedings to which this section applies, Common
25 the Court may, on the application of any party, and shall, on E’;uﬂ:'fnlg
the application of all parties, order that the proceedings be down cases.

tried with a jury.
(2)



10

15

20

25

30

35

112

Supreme Court.

(2) Subject to subsection four of this section, this ActNo. 32,
section applies to proceedings on a common law claim in ﬁf .4
which—

(a) damages are claimed in respect of—

(i) the death of or bodily injury to any person
and the claim is based upon any act, neglect
or default involving the use of a motor
vehicle where that death or bodily injury, or
an injury leading to that death, or that act,
neglect or default, occurred on a public
strect;

(ii) damage to property caused by or arising
out of the use of a motor vehicle; or

(iii) any other matter in which the lability
“incurred is caused by or arises out of the
use of a motor vehicle; or

{b) contribution is claimed under Part IIT of the
Law Reform (Miscellaneous Provisions) Act,
1946, in respect of damages of the nature referred
to in paragraph (a) of this subsection.

(3) In subsection two of this section—

“motor vehicle” means any motor car, motor carriage, Act No. 15,
motor cycle or other vehicle propelled wholly or }?‘;2 5.3
partly by any volatile spirit, steam, gas, oil or
electricity, or by any means other than human or
animal power, and includes a trailer, but does not

include any vehicle used on a railway or tramway.

“public street” means any street, road, lane, thorough- ActNo. s,
fare, footpath, or place open to or used by the 190%.5.2.
public, and includes any place at the time open to
or used by the public on the payment of money or
otherwise. '

(4) This section does not apply to proceedings for ActNo. 32,
damages in respect of the death of or bodily injury to any %?‘]55 5.5
person where the proceedings are based upon an act, neglect

or
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or default of the defendant for which, if pfoved, he would,
as the employer of that person and not otherwise, incur
liability to the plaintiff.

88. Proceedings on a common law claim in which there Common

. - law claim
5 are issues of fact —fraud,

(a) on a charge of fraud against a party, or g;fam“ﬁf’ﬂ-

(b) on a claim in respect of defamation, malicious 55 44
prosecution, false imprisonment, seduction or Geo.S5,

breach of promise of marriage, Y 36('1).

10 shall be tried with a jury.

89. (1) In any proceedings on a common law claim the Common

i 3 H 3 3 law claim
Court may order, notwithstanding sections eighty-six and 2pecial

elghty—cxght of this Act, that all or any issues of fact be tried exceptions.

without a jury where— 21 & 24
Geo. 5,

15 (a) any prolonged examination of -documents or by 36
scientific or local investigation is requ1red and can- §2 ﬁg 49,
not conveniently be made with a jury; or é‘i'g(}.a-i*

Act No. 19,
{b) the proceedings are entered in the commercial list; 1903576
or (8.
20 (c) all parties cansent to the order.

(2) Notwithstanding sections eighty-five, eighty-six,
eighty-seven and eighty-eight of this Act, in any proceedings
on a common law claim, issues of fact on a defence arising
.under—

25 (a) subsection five of section sixty-three of the Workers
' Compensation Act, 1926; or
(b) paragraph (c} of subsection one of section Sixty-
four of that Act—

shall be tried without a jury.

30 .90. It shall be the duty of a jury to answer any question Special
of fact that may be left to the jury by the presiding Judge at Yerdict

the trial.
Drvision

P 67307—8
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Division 3.—Judgments and Orders.

91, (1) The Court shall, at or after trial or otherwise Entry of
as the nature of the case requires, direct judgment to be ’E‘{“;g‘é’ﬁh .
entered as it thinks fit, and judgment shall thereupon be 573¢; 39

5 entered accordingly in the registry.

(2) Where there is a claim by a plaintiff and a claim
under section seventy-eight of this Act by a defendant, the
Court may direct judgment to be entered for the balance
only of the sums of money awarded on the respective claims

10 or it may direct that separate judgments be entered in respect
of each claim; and the Court may order judgments to be
entered similarly where several claims arise between
plaintiffs, defendants and any other parties.

92. Judgment for possession of land shall take the place passession
15 of the judgment for the claimant in ejectnent given under of land.
the practice of the Court existing immediately before the
commencement of this Act.

93. (1) In proceedings for the detention of goods Detention
judgment may be given for delivery of the goods, without fgoods.
20 givipg the defendant the ogtion of retaining the goods upon 3_7152‘51'33_‘9‘&'

paying the value assessed, if any.

(2) In proceedings for the detention of goods, where
judgment has been given for delivery of goods or payment of
the value assessed, the Court may make an order for delivery

25 of the goods, without giving the defendant the option of retain-
ing the goods upon paying the value assessed.

(3) Subsections one and two of this section apply
whether or not the value of the goods has been assessed.

94, (1) In any proceedings for the recovery of any Interest
30 money (including any debt or damages or the value of any J!‘u%tg‘x’mm_
goods), the Court may order that there shall be included in 54 g 25 Geo.
the sum for which judgment is given interest at such rate as it 5,¢.41,s.3.
.~ thinks fit on the whole or any part of the money for the whole
or any part of the period between the date when the cause of

35 action arose and the date when the judgment takes effect.
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(2) This section does not—
(a) authorise the giving of interest upon interest;
(b) apply in relation to any debt upon which interest

is payable as of right whether by virtue of any
5 agreement or otherwise ; or

(c) affect the damages recoverable for the dishonour .
of a bill of exchange. )

95. (1) Where judgment is given or an order is made Interest on
for the payment of money, interest shall, unless the Court ?ﬁ’;‘ggﬁf"
10 otherwise orders, be payable at the prescribed rate from the or order.
date when the judgment or order takes effect on so much of ActNo.
the money as is from time to time unpaid. 3_',-}_3}‘{%-,,
3).
(2) Notwithstanding subsection one of this section, g\c)t No. 21,

where, in proceedings on a common law claim, the Court lﬂf‘fih(a)
15 directs the entry of judgment for damages, and the damages ™ )

are paid within twenty-one days after the date of the direction,

interest on the judgment debt shall not be payable under

subsection one of this section unless the Court otherwise

orders. el

20 (3) Notwithstanding subsection cone of this section, Act No. 21,
where, in proceedings for damages on a common law claim, 8%
the Court makes an order for the payment of costs and the '
costs are paid within twenty-one days after ascertainment of
the amount of the costs by taxation or otherwise, interest

25 on the costs shall not be payable under subsection one of this -
section unless the Court otherwise orders.

96. (1) Any judgment or order of the Court for the pay- Effect of

ment of money shall have the effect of a judgment at law. fg,’,“.;‘;‘;:;“

Act No. 8,
1901,8. 3
(1).

(2) Subject to sections ninety-eight and ninety-nine Act Ne. 8,
30 of this Act and subject to the rules, a person to whom money {7943

is payable under a judgment or order of the Court—
(a) may have execution on the judgment or order; and . -

(b) shall be entitled to the remedies given to a judg-
ment creditor by the Judgment Creditors’ Remedies
35 Act, 1901. - (3)
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(3 Sub]ect to the rules, the effect of a judgment ActNo. 21,
for the possession of land shall be the same as the effect of a 1899 s. 249,
judgment for the claimant in ejectment immediately before
the commencement of this Act.

§ 97. (1) In this section, “liability” includes a liability in Joint

coniract, a liability in tort and a liability under a statute. :;’:;‘::y
Yoint Obfi-
gations Act
(li.S_A.)
5 1.

(2) Where two or more persons have a joint Hability
and, in proceedings in the Court, judgment on the liability is
given against one or more but not all of them—

10 (a) the liability of the other or others of them shall Model
not be discharged by the judgment or by any step ‘;‘;‘t'l‘;gt:};t
taken for the enforcement of the judgment; I% S.A.)
5
(b) after the judgment takes effect, those of them

against whom the judgment is given and the other

15 or others of themn shall, as between those of them
against whom the judgment is given on the one -
hand and the other or others of them on the other
hand, be liable severally but not jointly;

(c) if there are two or more such persons against whom
20 the judgment is not given, they shall, after the
judgment takes eflect, remain jointly liable amongst
. themselves; and

(d) if the judgment is satisfied wholly or in part by
payment or by recovery under execution, the
25 liability of the persons against whom the judgment
is not given shall be satisfied in the amount of the

payment or recovery.

(3) This section does not affect any right of apy °
person to contribution or indemnity in respect of the satisfac-
. 30 tion by him wholly or in part of a liability which he has
jointly or severally or jointly and severally with one or more
other persons.

(4)
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(4) This section does not apply to a judgment to
which paragraph (a) of subsection one of section five of the
Law Reform (Miscellaneous Provisions) Act, 1946, applies.

Division 4.—Enforcement of Judgments and Orders.

5 98. A judgment or order of the Court for the payment Attach-
of money shall not be enforceable by attachment of the person ;’;ﬁ;‘ggiﬁe
or committal but this section does not affect the power of the committal.

Court to commit for contempt of court.

99. The wage or salary of a servant or employee payable attachment
10 for any period shall not be attached or made liable in the ?:f,z,“ or
enforcement against the servant or employee of a ]udgment Act No. 21,
or order except to the extent of the amount (if any) remaining 1899, s. 181
after deducting from the wage or salary an amount calculated § 73, (30 ‘;‘ft No.
for the same period at a rate cight dollars per week less than s. 117 2).
15 the basic wage for the time being in force within the meaning
of the Industrial Arbitration Act, 1940, being the basic wage

appropriate for the servant or employee.

100. Where any person does not comply with a judgment Appointment
H : H to execut
or order directing him to execute any conveyance, contract instrument.
20 or other document, or to indorse any negotiable instrument, 154 1¢
the Court may, on terms, order that the conveyance, contract Geo: 5. ¢. 49,
.47,
or other document shall be executed or that the negotiable
instrument shall be indorsed by such person as the Court may
nominate for that purpose, and a conveyance, contract, docu-
25 ment or instrument so executed or indorsed shall operate and
be for all purposes available as if it had been executed or
indorsed by the person originally directed to execute or
indorse it.

PART
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PART VIL.

APPEAL TO THE COURT OF APPEAL.

101. (1) Subject to this and any other Act and subject Appealin
to the rules, an appeal shall lie to the Court of Appeal from— Proceeding

in the (.l'iourt
5 (a) every judgment or order of the Court in a Division; f;n;rrﬁ Y
and Gea. 5, ¢. 49,

8. 31,
(b) without limiting the generality of paragraph (a) of
this subsection—

(i) every opinion, decision, direction or deter-
10 mination of the Court in a Division on a
stated case; and

(ii) every determination of the Court in a
Division in procecdings remitted under sub-
scction four of section fifty-one of this Act.

15 (2) No appeal shall lie—

(2) from an order in proceedings in the Court directing
an amendment of a judgment or order correcting a
clerical mistake therein or an error arising from an
accidental slip or omission;

20 (b) from a decision in procesdings in the Court where
it is agreed between the parties that the decision
15 to be final; or

(c) from an order that proceedings be entered in the
commercial list.

25 (3) Subject to subsection two of this séction, no
appeal shall lie, except by leave of the Court of Appeal—

(a) from a judgment given or order made in proceed-

ings in the Court with the consent of the parties or

_ as to costs only which are in the discretion of the
30 Court;

(b) from an order made in proceedings in the Court on
an application for review of taxation of costs;

(c)
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(c) from an interlocutory judgmént or order in
proceedings in the Court;

(d) from a judgment or order in proceedings in the
Court on an interpleader issue decided in a
3 summary way pursuant to the rules;

(e) from an order refusing leave for the institution or
continuance of legal proceedings by a person who
is the subject of an order for the time being in
force under section eighty-four of this Act; or

10 (f) from an opinion, decision, direction or determina-
tion of the Court in a Division pursuant to section
one hundred and six or section one hundred and
twelve of the Justices Act, 1902.

(4) Subsection threc of this section does not apply ef. Act No.
15 to a judgment given or order made on an application for a 2189
writ of habeas corpus ad subjiciendum or to an order for the
comumittal or arrest of any person.

102, Where, in any proceedings in the Court, there is a Appeal after
trial of the proceedings or of any issue in the proceedings Ty trial

20 with a jury, an appeal shall lie to the Court of Appeal for f_-f;;_sfcl_ﬁg'
orders for— 5. 30 (1),

(a) the setting aside of a verdict or judgment;
(b) a new trial;

(c) the substitution of one verdict for another verdict;
25 or :

(d) the alteration of a verdict by increasing or reducing -
any amount of debt, damages or other money.

103. An appeal shall, by leave of the Court of Appeal, Appcag from
lie to the Court of Appeal from a decision in proceedings mﬁi‘.’:ﬁ;
30 the Court of any question or issue ordered to be decided

separately from any other question or issue.
104,
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104, Subject to the rules, an appeal shall not lie to the Exclusion
Court of Appeal from any decision, judgment, order, opinion, ?fn‘:,‘l’p‘”
direction or determination of the Court in a Division con- master, etc,

stituted by a master, registrar or other officer.

5 105, Sections one hundred and six and one hundred and Application
seven of this Act apply to an appeal to the Court of Appeal ?Eg’_"i‘é‘-’,‘_“
where the appellant seeks a new trial or the setting aside of a

verdict, finding, assessment or judgment—

(a) after a trial with a jury in proceedings in the Court;
10 or

{b) after a trial with or without a jury in proceedings
in a District Court.

106, (1) Where, in an appeal to which this section New trial
applies, it appears to the Court of Appeal that, because of :’S;::;:;ft
15 matters which have occurred since the trial, the amount of matters.
damages awarded at the trial is manifestly too high or too
low, the Court of Appeal may set aside the verdict, finding,
assessment or judgment and may order a new trial on the

issue of damages.

20 (2) The Court of Appeal may, if satisfied that
special circurnstances exist which render it desirable so to do,
receive evidence as to matters which have occurred since the
trial and which are relevant to the exercise by the Court of
Appeal of its powers under subsection one of this section and

23 may make findings of fact as to what has occurred since the
trial.

(3) The findings of fact made under subsection two
of this section shall not be binding on the parties except for
the purposes of orders under this section or under section one

30 hundred and seven of this Act and for the purposes of any
judgment directed to be entered under section one hundred
and seven of this Act.

4)
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(4) The powers of the Court of Appeal under this
section are in addition to its other powers to set aside a
verdict, finding, assessment or judgment or to order a new
trial on an issue of damages or otherwise.

5 107. Where, in an appeal to which this section applies— Subdstilutcd
verdict.

(a) the Court of Appeal would, but for this section set Act No.
aside the verdict, finding, assessment or judgment Szliﬁlgf?-
and order a new trial on an issue of the amount of R.S.C. (Rev.!

debt or damages or of the value of goods; and 1963 0-5%
N 10 (b) the Court of Appeal is satisfied that—

(i) without seeing or hearing the plaintiff or
defendant or other witncsses; or

(ii) without seeing or hearing the plaintiff or
defendant or other witnesses further than
15 it has seen or heard them for the purpose of
.receiving evidence under section one
hundred and six of this Act,

it is fully able to assess the amount of debt or
damages or the value of the goods on perusal of

20 the evidence contained in the documents before it
and on the facts (if any) admitted and on the facts
(if any) found by it under section one hundred
and six of this Act; and

(¢) (i) the parties consent to the exercise of the
25 powers given by this section: or

(ii) it appears to the Court of Appeal to be
desirable to exercise the powers for the
pwrpose of avoiding a multiplicity of trials;
or

30 (iii) it appears to the Court of Appeal that, as a
. result of an error of law on the part of the
trial judge or (where there has been a trial

with a jury) a manifest error on the part of

the
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the jury, some item of debt or damages or
valuation has been wrongly included in or
excluded fron the assessment,

the Court of Appeal may draw inferences and make findings

5 of fact, assess the amount of debt or damages or the value
of goods in such sum as in the opinion of the Court of
Appeal the debt or damages or value ought to be assessed if

a pew trial were had forthwith and substitute that sum for
the sum awarded in the Court below and direct the entry of
10 such judgment and make such order as the nature of the case
requires. , _ s

A

108. (1) This section applies to an appeal to the Court Nopsuit or
of Appeal in proceedings in the Court in which there has verdict.

been a trial with a jury. a5 500,
. 8. 7 (1).
15 (2) Where it appears to the Court of Appeal that

on the evidence given at the trial a verdict for the plaintiff
could not be supported and that, pursuant to any provision of
the rules, an order ought to have been made for the dismissal
of the proceedings either wholly or so far as concerns any

20 cause of action in the proceedings, the Court of Appeal may
make an order of dismissal accordingly.

(3) Where it appears to the Court of Appeal that
upon the evidence the plaintiff or the defendant is, as a matter
of law, entitled to a verdict in the proceedings or on any

25 issue in the proceedings, the Court of Appeal may direct a
verdict and the entry of judgment accordingly.

109. (1) This section does not apply to any appeal to Powers

which sections one hundred and six and one hundred and f‘:‘;}““’:y
. ct No. 49,
seven of this Act apply. 1900, 5. 5;
Act No, 24,
1901, ss, 82,
84;
Act No. 32,
1965, 5. 5.

(2)
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(2) Subject to subsection one of this section, each
of the provisions of subsection three of this section applies
to any appeal to the Court of Appeal from a decision, judg-
ment, order, opinion, direction or determination of the Court

3 in a Division and, except insofar as the application of the
provision would be inconsisient with any Act, applies to any
_other appeal to the Court of Appeal.

(3) Subject to subsections one and two of this sec-
tion, in an appeal to the Court of Appeal—

10 {a) the appeal shall be by way of re-hearing;

(b) the Court of Appeal shall have all the powers and
duties as to amendment or otherwise of the court,
judge, justice or person whose decision is under
appeal, including power to draw inferences and

13 make findings of fact and to assess damages a.nd
other money sums;

(e) the Court of Appeal may receive further evidence,
but in the case of an appeal from a judgment after
a trial or hearing on the merits, the Court of Appeal
20 shall not receive further evidence, other than
evidence as to matters which have occurred after
the date of the trial or hearing, except on special
grounds;
(d) the Court of Appeal may make any finding or assess-
25 ment, make any direction for entry of judgment, or
make any order which ought to have been made
or which the nature of the case may require.

{4) Subsection three of this section does not apply
to proceedings in the Court of Appeal on a stated case.

30 110. (1) A Judge of Appeal, or a Judge appointed or Disquali-
nominated under section thirty-six of this Act to act as an ?"jad‘;.:‘;?f
additional Judge of Appeal shall not sit on the hearing of an Appeal.

appeal from a judgment given or an order made by himself. -;kct Ng 133

(2) Subsection one of this section does not apply (1)-
By judgment given or order made pro forma by consent
“of the parties.

PART
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PART VIIIL

OFFICERS.

Division 1.—Masters.

111. (1) The Governor may appoint one Or more Appoint-
5 masters. ‘ ment,

(2) The Governor may appoint one or more acting
masters.

(3) Each person so appointed shall be a barrister Act No.

or solicitor of five years’ standing. 24, 1501,
10 (4) For the purposes of subsection three of this
section “barrister” and “solicitor™ include, respectively, a
barrister or solicitor of less than five years’ standing where
during a continuous period of not less than five years he was
on the roll of solicitors when he was not on the roll of
15 barristers or on the roll of barristers when he was not on the
roll of solicitors. ‘

(5) A registrar may, if qualified in accordance
with subsections thrce and four of this section, be appointed
an acting master and, if so appointed, may retain his office

20 as registrar.

112. The dppointment of a person to the office of master Terms of
or acting master shail, subject to this Division, be on such :ff,f;‘_’“‘
terms and conditions (as to salary pension or otherwise) as
may be specified in the instrument of his appointment or as

25 may be agreed by the Governor and the officer.

113. (1) Subject to subsection two of this section, the public

. - . & &
Publie Service Act, 1902, shall not apply to a master. A&‘,"fﬁoz.

(2)



125

Supreme Couri.

(2) Where the Public Service Act, 1902, applies
to a person immediately before his appointment as master,
he shall be entitled to receive any deferred or extended leave
and any privileges as if he had remained an officer within the

5 meaning of that Act.

(3) The Public Service Act, 1902, shall not apply
to an acting master unless that Act applies to him immediately
before his appointment as acting master.

114. (1) The Superannuation Act, 1916, shall not apply Super-_
10 to a master. ﬁft’“;lgfg
{2) Where a master is at the time of his appoint-
ment as master a contributor or pensioner under the Super-
annuation Act, 1916—

(a) there shall be paid to him out of the State Super-
15 annuation Fund a sum equal to the contributions
paid by him to the fund after deducting the sum of
any payments to him of pension under that Act,
but without interest; and

(b) he shall not, nor shall any widow or child of his,
20 be entitled to receive any other payment or pension
under that Act. : '

(3) The Superannuation Act, 1916, shall not apply
to an acting master unless that Act applies to him immediately
before his appointment as acting master.

25 115. (1) A master or an acting master may— ' Resignation,
e . removal
{a) resign his office by writing under his hand; or and tenure.

(b) be removed from his office by the- Governor on
account of misbehaviour or inability to perform the
duties of his office.

30 - {2) A master shall, subject to subsection one of
this section, hold office during good behaviour, but shall retire
on the day on which he attains the age of seventy years,

(3)
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{3) An acting master shall, subject to subsection one
of this section, hold office for such term (not extending beyond
the day on which he attains the age of seventy years) as the
Governor may specify in the instrument of his appointment.

LI

5 116, The Governor may— Aszignment
to Divinions.
(a) assign a master or acting master to any one or more
Divisions; and

tel

(b) revoke an assigninent of a master or acting master
to any Division.

10 117. Where two or more masters are assigned to any Seniority.
Division, they shall, subject to the terms of any instrument -
of assignment, have seniority amongst themselves in accord-
ance with the order of their assignments to that Division.

118. (1) A master or acting master assigned to any Powers.
15 Division may exercise such powers, functions and jurisdiction
of the Court as may be conferred upon or granted or delegated

to a master in that Division by or under this or any other
Act, '

(2) A master or acting master assigned to any

20 Division may, at the direction of the Chief Justice, exercise

such powers, functions and jurisdiction of the Court as may

be conferred upon or granted or delegated to a master in any
other Division by or under this or any other Act.

(3) A master or acting master shall, for the pur-
25 pose of the exercise of the powers, functions and jurisdiction
mentioned in subsections one and two of this section,

+  constitute the Court. '

Division
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DIviSION 2.—Registrars and other Officers.

119. (1) There shall be a registrar of the Court of Appeal Offices of
and of each Division. registrars,

(2) The registrar of the Common Law Division
shall be called the Prothonotary.

120, The Governor may, under and subject to the Public Appoint-
Service Act, 1902-— ment.

(a) appoint persons to fill the offices mentioned in sec-
tion one hundred and nineteen of this Act;

(b) appoint persons to act temporarily in any of those
offices;

(c¢) appoint persons to be deputies or assistants to any
of those officers; and

(d) appoint such other officcrs as may be necessary
for the carrying out of the provisions of this Act
and the rules and of any other Act, regulations or

. rules relating to the Court.

121. (1) A registrar or other officer (including a taxing Powers.
officer) may exercise such powers, functions and jurisdiction
of the Court as may be conferred upon or granted or delegated
to him by or under this or any other Act.

(2) A registrar or other officer (including a taxing
officer) shall, for the purpose of the exercise of the powers,
functions and jurisdicion mentioned in subsection one of this
section, constitute the Court.

i PART
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PART IX,

RuLes oF COURT.

122. (1) The rules in the Fourth Schedule to this Act Rulesin
shall come into operation on the commencement of this Act, ¢ Fourth
5 but subject to and together with rules made by the Rule

Committee.

(2) Upon the expiry of six months after the com-
mencement of this Act, or on such earlier date as may be
appointed by the Governor and notified by proclamation

10 published in the Gazette, the Fourth Schedule to thlS Act
shall, by force of this subsection, be repealed.

(3) On and after the repeal to be effected by subsec-
tion two of this section the rules in the Fourth Schedule to this
Act shall have effect as rules made by the Rule Committee,

15 but subject to and together with rules made by the Rule
Committee.

123. (1) Rules may be made under this Act by a Rule rule
Committee consisting of the Chief Justice, the President of Commitice.
the Court of Appeal, the Chief Judge in Equity, three other Gc& 16

20 Judges (one of whom shall be a Judge of Appeal), one c.49,s. 99
practising barrister and one practising solicitor. ).

(2) The three other Judges and the barrister and
solicitor shall be appointed by the Chief Justice in writing
under his hand, and shall hold office for the time specified

25 in the appointment, but may resign by writing before the
expiry of the time so specified.

(3) At meetings of the Rule Committee, the Chief
Justice, or, in his absence, the President of the Court of
Appeal, shall preside.

30 (4) In the absence of both the Chief Justice and
the President of the Court of Appeal, the meeting shall choose
one of the members present to preside.

«(5).
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(5) In case of equality of voting, the chairman shall
have a casting as well as a deliberative vote.

(6) Any four members of the Committee shall
constitute a quorum.

5 (7) There shall be a secretary of the Committee
who shall be a person approved by the Chief Justice,

124, (1) Subject to subsection three of this section any Rule-making
of the rules contained in the Fourth Schedule to this Act or power.
any rules for the time being in force may be altered or added 1Gseff_ 155
10 to or rescinded, and any further or additional rules may be c.49,%. $9.
made by the Rule Committee for the purpose of carrying this
Act into cffect and, without limiting the generality of the

foregoing, for the following purposes—

(a) for regulating and prescribing the procedure

15 (inctuding the method of pleading) and the practice
to be followed in the Court in all proceedings in, or

with respect to which, the Court has for the time

being jurisdiction (including the procedure and

practice to be followed in the offices of the Court),

20 and any matters incidental to, or relating to, any
such procedure or practice, including the manner

and time of making any applications which under

this or any other Act are to be made to the Court;

(b) for regulating and prescribing the form and contents
25 of any case stated to the Court by or from any
court or person and the time within which and the
manner in which proceedings thereon are to be
instituted in the Court and the practice and pro-
cedure thereafter to be followed in the Court and
30 the notification of the decision of the Court;

(¢) for regulating and prescribing the practice and
procedure to be followed in connection with the
institution of any appeal from any inferior court or
from any person to the Court, including the time

within
P 67307—9
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(d)

within which, and the manner in which, the appeal
is to be instituted, and the practice and procedure
thereafter to be followed in the Court;

for regulating and prescribing the practice and
procedure to be followed in connection with the
transfer of any proceedings from any inferior court
to the Court or from the Court to any inferior
court, and, where proceedings are transferred to the
Court, the practice and procedure thereafter to
be followed in the Court;

(e) for regulating and prescribing any matter which,

under any Act, may be regulated or prescribed by
rules of the Court or by rules made by the Judges
or any Judges or the Chief Judge in Equity or any
other Judge identified by description of his office
(other than the Judge of the Land and Valuation
Court) or the Judges of Appeal or any Judges of
Appeal;

{f) for altering, adding to or rescinding any rules in

(2)

force immediately before the commencement of this
Act, which repulate or prescribe any matter which,
under any Act, might, immediately before the
commencement of this Act, be regulated or pre-
scribed by rules of the Court or by rules made by
the Judges or any Judges or the Chief Judge in
Equity or any other Judge identified by description
of his office (other than the Judge of the Land and
Valuation Court) or the Judges of Appeal or any
Judges of Appeal;

for regulating the sittings and order of business of
the Court and for regulating the vacations and
holidays to be observed by the Court and in the
offices of the Court and for the hearing of proceed-

. ings during vacation;

(h)

for prescribing what powers, functions and jurisdic-
tion of the Court may be exercised by any of the
masters, acting masters, registrars and other officers
of the Court;

@
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(i} for authorising and regulating the issue at places Act No.6,
distant more than thirty miles from the General 1904 8.3.

8)

()

0y

(m)

(n)

(o)

(p)

Post Office, Sydney, of subpoenas for the purpose
of proceedings in the Court and the filing of
originating process at places so distant;

for regulating any matters relating to the costs of
proceedings in the Court; '

for regulating any matters relating to the taxation
or other ascertainment of costs, under the inherent
jurisdiction of the Court or under any Act;

for prescribing means for, and the practice and
procedure to be followed in, the enforcement and
execution of judgments and orders;

for regulating the means by which particular facts
may be proved, and the mode in which evidence
may be given (including the administration of oaths
to and the taking of the evidence of witnesses in or
out of New South Wales), in any proceedings, or
on any application in connection with, or at any
stage of, any proceedings;

for prescribing the cases in which security may be
required, and the form of such security, and the
manner in which, and the person to whom, it is to
be given;

for regulating and prescribing any matter concern-
ing or in relation to which provision is made by
the rules in the Fourth Schedule to this Act, not-
withstanding that that Schedule may have been
repealed by subsection two of section one hundred
and twenty-two of this Act;

for fixing the fees and percentages (other than
fees within the application of section fifty-four of
the Mental Health Act, 1958) to be taken in the
Court, in the registry or in any office (other than
the Sheriff's office} which is connected with the
Court or in which any business connected with the

Court
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Court is conducted or by any officer paid wholly or
partly out of public moneys who is attached to the
Court;

(q) for fixing the scale of fees to be chargeable in ActNo. 16,

5 the Sheriff’s office in respect of all matters pending 150

at any time in the Court;

(r) for regulating the payment or transfer into or out
of Court and, subject to the consent of the
Treasurer, the custody, management and investment
10 of moneys, securities and effects;

(s) for prescribing and regulating the duties of the

masters, registrars and other officers of the Court in
relation to or for the purpose of any proceedings;
and.

15 (t) for repealing or modifying any provisions of any
Act in force immediately before the commencement
of this Act which relate to matters with respect to
which rules may be made under this section.

(2) In paragraph (i) of subsection one of this

20 section, “subpoena” includes any order or process requiring

the attendance of any person to testify or requiring the

attendance of any person and production by him of any
document or thing.

(3) The Rule Committee shall not make any rule—

25 (a) affecting the practice or procedure of the Court of
Appeal; or
(b) affecting any of the provisions of Division One of
Part IIT of this Act or Part VII of this Act,

except with the concurrence of the Chief Justice and the
30 President of the Court of Appeal.

0, 5. 9.

(4) The rules may authorise a master to punish ActNo. 35,

contempt in the face of the Court or in the hearing of the

Court where the Court is constituted by that master and to

punish the breach of an undertaking given to the Court
constituted

1500, s. 39
(1) (a).
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constituted by that master, but otherwise the rules shall not
authorise a master, registrar or other officer to make an order
for the committal, attachment or arrest of any person.

(5) Where the rules in the Fourth Schedule to this ActN
5 Act or any rule made under this Act rescinds a rule by which 189%s
a previous rule was rescinded, then, unless the contrary
intention appears, the previous rule shall not be revived.

(6) Where the rules in the Fourth Schedule to this 52& 53
Act or any rule made under this Act rescinds or amends a Yi& 52533
10 previous rule, then, unless the contrary intention appears, the (a)
rescission or amendment shall not revive anything not in force
or existing immediately before the rescission or amendment
takes effect.

(7) After the commencement of this Act no power
15 by any Act conferred upon the Judges or any Judge or the
Chief Judge in Equity or any other Judge identified by descrip-
tion of his office (other than the Judge of the Land and
Valuation Court) or the Judges of Appeal or any Judges of
Appeal to make rules as to any matter shall be exercised
20 otherwise than by the Rule Committee making in respect of
that matter rules under and in accordance with this Act.

(8) Rules made by the Rule Committec under this

Act shall, so far as inconsistent with rules made (whether

before or after the commencement of this "Act) under any

25 other Act, prevail over the latter rules while the inconsistency
exists.

125, (1) AIll rules made under this Act shall— G”ﬁ.“a%.
an aria-
{a) be published in the Gazette; me;naryl
review,

{b) take effect from the date of publication or from a
30 later date to be specified in the rules; and

(c) be laid before both Houses of Parliament within
fourteen sitting days after publication if Parliament
is in session, and if not, then within fourteen sitting
days after the commencement of the next session.

2y
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(2) If either House of Parliament passes a resolu-
tion of which notice has been given at any time within fifteen
sitting days after the rules have been laid before such House
disallowing any rule or part thereof, such rule or part shail

5 thereupon cease to have effect.

126. The rules in the Fourth Schedule to this Act, and Rulesto
rules made by the Rule Committee, shall, both before and gﬂ-ﬂicu
after the repeal to be effected by subsection two of section one )
hundred and twenty-two of this Act, have effect notwithstand-

10 ing anything in any Act in force immediately before the
passing of this Act.

FIRST
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FIRST SCHEDULE.

REFEAL OF ACTS.

Reference to

5 ‘Act. Subiject. Extent of Repeal.
No. 21, 1899 ..] Common Law Procedure | The unrepcaled portion,
No. 35, 1900 ..| Supreme Court and| The unrepealed portion,

Circuit Courts,
No. 49, 1900 ..| Supreme Court Procedure| The unrepealed portion.
10 No, 7, 1901 Interpleader ..| The whole.
No. 24, 1901 Equity .. . ..| The unrepealed portion.
No. 42, 1901 Necgotiable  Instruments| The whole,
Procedure. )
No. 44, 1901 ..| Prohibition and . Man-| The whule.

5 damus.

No, 24, 1902 .1 Arrest on Mesne Process | The unrepealed portion.

No. 34, 1902 .| General Lepal Procedure | The unrcpealed portion.

No. 19, 1903 ..| Commaercial Causes The whole,

No. 6, 1904 ..| Legal Process Facilitation| The whole.

20 No. 14, 1906 ..| Adnunistration Amending| Section 2.

No. 27, 1906 ..} Judges' Pensions Amend-| The narepcaled portion.
ment.

No. 92,1912 ..} Supreme  Court and| The unrepealed portion.
Circuit Courts (Amend-
ment).

5
No. 19, 1913 ..

No, 3, 1921

No, 15, 1925 ..

30 No. 9, 1927

No. 7, 1928
35 No. 49, 1930
No, 49, 1932

No. 14, 1935 ..
0

No. 35, 1937 ..

45 No. 30, 1938

No. 44, 1940
50 No, 37, 1941

No. 41, 1947

.

.{ Supreme

Public Trustee . ..
Real Property (Amend-

ment).
Administration of Justice
Supreme Court and

Circuit Courts (Amend-
ment).
Court and
District Courts (Judges).
Landlard and Tenant
{Distress Abolition).
Wills Probate and Admin-
istration {Amendment).
Supreme  Court and
Circuit Courts (Protho-
notary) Amendment,
Statute Law Revision

Conveyancing, Trustee
and Probate (Amend-
ment).

Attachment of Wages
Limitation.

Supreme Court and

Circuit Courts (Amend-
ment).
Jury (Amendment) .

Paragraph (b) of section 60,

Subsections (1) and (2) of section 10.

Subsection 2 of section 2.
The whole.

Sections 2 and 3.
Paragraph (c) of section 1.
Sections 3 and 4.

Sections 2 and 3.

So much of Second Schedule as
amends Acts No. 21, 1899, No, 7,

1901 and No. 24, 1901,

Paragraphs (i) and (k) of section 6.

Subsection (1) of section 2,

Subsection (2) of section 1 and

section 2.

Subsections (1) and (2) of section 8.

See. 5(1).
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FIRST SCHEDULE—continued.

Reference to
Act.

Subject.

Extent of Repeal.

5 No. 22, 1948 .

No. 41, 1953 ..

10
No. 18, 1954 .

No. 40, 1954 ..
No. 13, 1957 ..

25 No. 10,1958 ..

No. 55, 1960 ..

30 No. 29, 1961

No. 1, 1962

No. 37,1964 ..

40 No. 52, 1964 .

No. 66, 1964 ..
No. 12, 1965 ..
5

50
No. 11, 1967 .

55

Supreme  Court and
Circuit Courts (Protho-
notary) Amendment.

Judges’ Pensions

Supreme Court, Indus-
trial Arbitration and
Workers’ Compensation
(Amendment).

Administration of Estates

Supreme Court Procedure

Common Law Procedure
and Landlord and
Tenant (Amendment),

Landlord and Tenani
{Amendment).
.| Industrial Arbitration

(Basic Wagpge) Amend-
ment.

Common Law Procedure

(Amendment).
Industrial Arbitration,
(Amendment).
Judges' Pensions and

Equity (Amcndment).

Workers' Compensation
(Amendment),
Supreme  Court and

Circuit Courts (Amend-
ment).

Common Law Procedure
and Supreme Court and
Circuit Courts {Amend-
ment},

Subsection (1) of section 2 and
section 3.

Subparagraph (i) of paragraph (a) of
subsection (1) of section 13 and
paragraph (b) of subsection {1) of
section 13.

Subsection (2) of section 1 and
section 2.

Paragraphs (b}, (c), (d), {f) and (O
of section 3.

Scctions, 3, 4, 5, paragraphs (d}, ()
and (h) of section 6, sections 7 and
9, subsection (1) of section 14 and
so much of First Schedule as
amends Acts No. 21, 1899, No. 35,
1900, No. 49, 1900, No. 24, 1902
and No. 29, 1902,

Subsection (2) of section 1 and
section 2.

Paragraph (a) of subsection (1) of
section 2.

So much ol Firat Scheduile as amends
Aci No. M, 1899, and so much of
Second Schedule as refers to Act
No. 21, 1899, )

The whole.

So much of First Scheduie as amends
Act No. 21, 1899, and so much of
Second Schedule as refers to Act
No. 21, 1899,

Subsection (3) of section 1 and
section 3.

Section 9.

Sections 2, 3, 4, paragraphs (a), (c),
(d) and (g) of subsection (1) of
section 5, subsection (2) of scction
S5, sections 6, 7, 12 and 15 and so
much of Schedule as refers to Acta
No. 35, 1900, No. 49, 1900, No. 24,
1901, No. 19, 1903 and No. 432,
1924,

The whole,

'FIRST
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FIRST SCHEDULE—ontinued.

Reference to

‘Act. Subject. Extent of Repeal.
No. 29, 1967 ..| Legal Practitioners| Paragraph {b) of section 5 and so much
(Amendment). of section 9 as amends Act No. 22,
é898, by inserting sections 657 and
SR.
No, 86, 1967 ..| Industrial Arbitration| So much of First Schedule as amends

{Basic Wage) Amend-
ment,

the Common Law Procedure Act,
1899, and so much of Seccond
Schedule as refers to the Common

Law Procedure Act, 1899.

SECOND
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SECOND SCHEDULE,

AMENDMENT OF ACTS.

First Column.

Second Column,

5 Reference

Subject.

Section, etc.,
to be amended,

Amecndment,

to Act.

55 Vic, No. 12
10

60 Vic. No, 23
15

No. 11, 1898
10
25
3o
3s
40
45

Partnership ..

Municipal
Council of]
Sydney Elec-
tric Lighting.

Evidence ..

Subsection {II)
of section
23,

Section 35

Section 38

Section 40

Section 38

Paragraph  (n)
ofsubsection
%] of section

Section 14

Subsection (1)
of section
20,
Subsection (2)
of section
20,

Section 20

Subsection (2)
of section

Omit “*or a Judge thereof™.
Omit “by summons".

Omit ““decree; insert “order”,
Omit “effect”; insert “'affect”.
Omit "as"; insert “has".

After “defendant may™ insert ", ex-
cept in the Supreme Court,”.
Omit '*upon demurrer or other-

wise™,

Omit “call upon him to show
cause”; insert “order him to
show cause before the Court at
the then sittings or at some
future sitting”.

Omit the section;
following section:—

14. On the return of eny such
order to show cause as aforesaid
the Court may deal with the
case as the Supreme Court
might and would have done upon
an order to like effect made by
that Court.

Omit "in any jurisdiction™.

Omit “in such jurisdiction™.

insert the

Omit “The proper™: insert “In
respect of any copy certified
before the commencement of the
Supreme Court Act, 1969, the
proper™.

Insert next afier subsection (2)
the following new subsection:—

{3) Snbject to subsection two
of this section the proper ofiicer
within the meaning of this
section is the prothonotary or
any rcgistrar or deputy registrar
of such Court.

Omit the subseciion.

SECOND

See, 6.

Procedure,

22 Vie. No.
7,8. 14,
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SECOND SCHEDULE—continued.

First Column.

Second Column,

Reference

5 toAc Subject.

Section, ete.,
to be amended,

Amendment.

No. 11, 1898
—cont.

Evidence—
conl,

10

i5

20

25

30

a5

40

43

30

Section 24 .,

Paragraph (b)
of subsection
g} of section

Subsection m
of section
438,

Subsection (3)
of section
43p.

Section 49 ..

Omit the section; insert the
following section:—

24. (1) Judicial notice shall be

taken of the signature of any J

Judge, prothonoiary, master,
registrar or depoty registrar of
the Sopreme Court which
purports to be attached or
appended to a judgment, decree,
order, ccrtificate or other judicial
or official document.

{2) Judicial notice shall be
taken of the signature of any
chief cleck of the Supreme Court
or chief clerk in bankruptcy of
that Couri provided that it does
not appear that the signature was
made after the commencement of
the Supreme Court Act, 1969, and
provided further that the
signature purports to he attached
or appended to a judgment,
decree, order, certificate or other
Judicial or official document.

Omit “irs probate jurisdiction, or
by the Probate Judgc™; insert
*the Probate Division™.

Omit “Rules of court of the
Supreme Court or of the District
Court may be made”; insert “A
majority of the District Court
judges may make rules of court
of the District Conrt™.

Omit the subsection.

Omit the section; insert the
following section:—
49, (1) A banker, or officer of
& bank, shall not, in any legal
proceeding to which the bank is
not a party, be compellable—
(a) to produce any bankers
book, the contents of which
can be proved under this

Part of this Act; or

SECORD

Signatures of
udges and
officers of
Supreme
Court,

13 Vie. No.
16, 5. 3.

Order to
produce
book or to
appear.

55 vie.
No. 4,

85. 2, 7.
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SECOND SCHEDULE—continued.

First Column.

Second Column.

Reference
5 to Act.

Subject.

Section, etc.,
to be amended,

Amendment

No. 11, 1898
—cont.

10

15

20

25

30

No. 13, 1898
35

40

45

50

Evidence—
cont.

Wills, Probate
and Admini-
stration,

Section 49—
cont,

Subsection (1}
of section 50.
Subsection (2)
of section 50.
Section 52 ..

Section 1 ‘e

Section 3 .,

{b) to appear as a witness to
prove the matters, trans-
actions and accounts there-
in recorded,

unless by order made for special
cause.

(2) An order under sub-
section one of this section may
be made—

(a} by the Supreme Court in
respect of any legal pro-
ceeding in any Court; and

(b} by the Chairman of a Court
of Quarter Sessions in
respect of any legal pro-
cceding in any Court of
Quarter Sessions; and

(c) by the Judge of a District
Court in respect of any
legal proceeding in any
District Court—-

and not otherwise.
Omit “a Judge of".

Omit “Judge™; insert “the Supreme
Court”,
Omit the section.

Omit “Supreme Court in probate
Jurisdiction, and appointment of
officers—ss.  33-43"; insert
“Court—ss. 33-42".

Omit “Procedure—ss. 138-150";
insert “'Caveats and Orders to
Produre—ss, 144-1507,

Omit **)55”; insert “152",

In delinition of “Administration™
omit *, and orders to the Curator
to collect™.

In definition of “The Court™ omit
“in its probate jurisdiction, or
the Probate Judge™: insert “‘of
New South Wales™.

Omit - “Judgc" or “Judgﬁﬁ"
means Judge or Judges of the
Supreme Court of New South
Wales™; insert * “Judge” means
Judge of the Court™.

In definition of “Probate Judge™
omit “for the time being
authorised to administer this Act,

SECOND
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SECOND SCHEDULE—-continued.

First Column.

Sceond Celumn,

Section, etc.,
to be amended.

Amendment.

g Refemee | subieet
No. 13, 1393! Wills, Probate
—conl. and Admini-
stration—
cont.
10
15
20
a5
30
35
40
45
50
55"

Section  3—
conl.

Seclion 30

Section 31

Subsection (1)
of section
32.

Subsection (2)
of section
32

Heading to
Division I of
Part II.

Section 33.

or any Judge acting as such™;
insert “appointed to such office
by the Governor™.

Insert next after the definition of
“Personal estate” the following
new definitions:—

“Registrar’’ means Registrar
in Probatc appointed by or
pursuant to the Supreme Court
Act, 1969,

“Rules” mean rules made or
in force by or under the Supreme
Court Act, 1969.

*Scal of the Court™ means seal
of the Probate Division of the
Court as provided for by the
Rules.

Omit “Probate Judge may direct
shall be preserved under the
control of the Court in such
manner as the Probate Judge may
direct™; insert *Court may direct
or the rules may provide shall be
preserved under the control of
the Court”.

Omit "“to the rules of Court”;
insert *“to the rules™.

Omit “Probate Judge”: insert
“*Court™,

Omit “rules of Court™; insert

Omit *'office of the Registrar of
Probates”; insert “‘registry of the
Court™.

Omit *“said office in the custody of
the Registrar of Probates™; insert
“n:gistr}'".

Omit *“death the Registirar of
Probates™; insert ‘‘death the
Registrar®,

Omit “or a Judge.

Omit “Rules of Court”; insert
“The rules”.

Omit “Supreme Court in Probate
Jurisdiction, and appointment of
officers”; insert ““Court™.

Omit the section; insert the
following section:—

33. The jurisdiction and
authority, prier to the coming

into operation of the Probate

SECOND

“Repistrar.”

“Rules.”

“Seal of the
Court.”

Jurisdiction.

54 Vie. No.
25, 8. 4.
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SECOND SCHEDULE—continued.

First Columa.

Second Column.

Reflerence
5 toAct.

Subject.

Section, etc.,
to be amended,

Amendment.

No. 13, 1898
—cont.

10

15

20

25

30

as

40

45

50

55

Wills, Probate
and Admini-
stration—
cort.

Section 33—

cont.

Section 34
Section 35 ..
Section 36 ..
Section 38 ..
Subsection (1)
of scction

A,
Subsection (3)
of section
408,
Subsection (4)
of section
403,

Subsaction (5)
of  section
40p,

Subsection (1)
of section

40c.
Subsection (2)
of  section
40c.
Subscction (3)
of section

40c.
Subsection (2)
of  section

40D,
Subsection (5)

of  section
40D.

Subsection (1)
of section

42,
Subsection (2)

of section
42,
Subsection (3)
of  section
42,

Act of 1890, vested in or exercised
by the Court or by the Primary
Judge in Equity in respect of the
estates of deceased persons, shall
be vested in and exercised by the
Court.

Omit the section.

Omit the section.

Omit the section.

Omit the section.

Omit “court” wherever occurring;
insert “‘Court™.

Omit “court” wherever occurring;
insert “Court",

Omit “court” wherever occurring;
insert “Court™.
Omit “‘registrar™;
strar”. .

Omit ‘“rules of court, and the
Probate Judge"; insert “'the rules,
and the Court™.

Omit “he™; insert “it".

Omit “court’ wherever occurring;
insert ""Court”,

insert “Regi-

Omit “The proceedings may be by
sujt or otherwise as prescribed
by rules of court.”

Omit “court” wherever occurring;
insert “Court™.

Omit “court”; insert “Court™.

Omit “court™; insert “Court™.

Omit “by motion". :
Omit *rules of Court";

insert
*the rules™,
Omit “rules of Court™; insert

“the rules”.

Omit “No probate of any will not
deposited as in section thirty-two
hereof provided, and no admini-
stration ir any case shall be

anted unless the application™;
insert “Application for probate

SECOND
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SECOND SCHEDULE—continued.

First Column.

Second Column.

Reference
5 to Act.

Subiect.

Section, etc.,
to be amended

Amendment.

No, 13, 1898
—conf,

10

15

20

25

30

35

40

45

30

55 .

Wills, Probate
and Admini-
stration—
cont,

Subsection (3)
of section
42—cont.

Section 42

Section 43 ..
Scction 54 ..
Section 60 ..
Section 62 ..
Section 65
Section 66

Section 67
Section 68 ..
Subsection m

of section
75,

Subsection (2)
of section

of a will not deposited as in
section thirty-two hereof provided
or tior letters of administration
shall”.

Insert next after subsection (3) the

fallowing new subsections:—

(4) The Court may by order
direct that any partial or total
failure to comply with the
requirements of subsections two
and three of this section shall
not bar the granting of probate
or leuers of administration.

(5) The Court may refuse to
revoke a grant of probate or
Ietters of administration notwith-
standing that in respect of the
application for the grant there
was any partial or total failure
1a comply with the requirements
of subsections two and three of
this section,

Qmit the section.
Omit the section.
Omit the section.
Omit *“of Court”,
Omit “of Court™.

Omit “motion™; insert “applica-

tion".

Omit *“on application made on

motion in a summary way, and”,

Omit “motion™; insert “applica-

tion™,

Omit “grant an order nisi calling

upon the executor to show cause
why probate of the said will
should not be granted to such
executor, or in the altermative
why administration with such will
annexed should not be granted to
the applicant™; insert “‘order that
probate of the said will be granted
to such executor or order that
administration with such will
annexed be granted to the
applicant or make such other
order for the administration of
the estate as appears just™.

Omit the subsection.

SECOND
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SECOND SCHEDULE—continued.

First Column.

Second Column.

Reference
to Act.

Subject,

Section, etc.,
to be amended.

Amendment, .

No. 13, 1898
—coni.

Wills, Probate
and Admini-
stration—
cont,

Subsection (5)
of section
TSA.

Paragraph (a)
ofsubsection
(6) of section
T54.

Subscction (%)
of section
T5A.

Subsection (1)
of  section
78

Subsection (2)
of section
78

Subsection (1)
of section
Bl.
Subseciion (2)
of section
81

Subsection (1)
of section
83,

Section 84

Subsection (1)
of  section
85

Subs.cction(lA)
of  section

Subsection (2)
of section
85,

After “prescribed” insert “by the
rules”,

After “prescribed” insert “by the
roles™,

Omit “office of the Registrar of
Probates™; insert “‘registry of
the Court”.

Omit “by petition®.

Omit "on the hearing of such
petition",

Omit “"Court*; insert “court”,
Omit “Court™; insert **court".
Qmit “of the Court”.

Omit the section; insert the
following section:—

84. If the executor or adminis-
trator, after request in writing,
neglects or refuses to—

{a) sign such acknowledgment;

or

(b) execute a cooveyance of

land devised to the devisee;
or

(c) pay or hand over to the

persan entitled any legacy
or residunry bequest,
the Court may, on the application
of such devisee or person, make
such ordetr in the matter as it
may think fit.
Omit “of Court™.
Omit “‘specially”,

Omit "of Court”,
Omit “specially™,

Omit “special”.
Omit “motion™;
cation™.

ingert “appli-

SECOND

Application
for legacy,
&c.

Ibid. 8. 21.
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SECOND SCHEDULE—continued.

First Column. Second Column,
Reference . Section, etc.,
to Act. Subject. to be am::ndea. Amendment.

No. 13, 1898

—cont.

Wills, Probate

and Admini-
siration—
cont,

Subsection (2)
g‘l; section

Subsection (3)
of section 86,
Section 87 ..

Subsection (1)
of section

Omit "or a special order of a
Judge”.

Omit “any general or special rule
or”; insert “the rules or an™.

Omit “Registrar”; insert *'Court™.

Omit the section; insert the
following section:—
87. (1) In case any such

executor or administrator neglects
to file such inventory, or to file
or [z and pass such accounts as
aforesaid, or in caze any such
trustee neglects to filc or file
and pass such accounts as afore-
said, in either case for the space
of one month alier the expirmnion
af the perod fived, the Registrar
shall cause such executor, admini-
strator or trustee to be notified
of such neglect.

{2) In case of [urther
neglect for a period of one
month, the Court may, of its
own motion, order such executor,
adininistrator or trustee to show
cause before the Court why, in
the case of an executor or
administrator, he should not be
ordered to file such inventory or
file and pass such accounts in the
Court forthwith or, in the case
ol a trustee, he should pot be
ordered to file or file and pass

such accounts in the Court
forthwith.
(3 If such  executor,

edministrator or trustec does not
within the prescribed time, or
within suck further time as is
ellowed him by the Court, file,
pass or exhibit such inventory or
account in manner aforesaid, he
shall be liable to punishment for
contem of court.

Omit “Suprems Court in its
equitable jurisdiction in an
administration  suit”;  insert

“Court in proccedings for the
administration of the estate of a
deceased person”.

P 67307—10

SECOND

If accounts
not
exhibited,
adminis-
trator or
trustee may
be ordered to
show cause
before the
Court which
may inflict
penalty.
Thid. 8, 59,
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SECOND SCHEDULE—continued.

First Colum._n. Second Column.
Reference : Section, etc.
to Act. Subject. to be amended. Amendment.

Mo, 13, 1898
—ons.

Wills, Probate
and Admini-
stration—
conf.

Paragraph (a)
of subsection
(1) of section
97

Section 98

Paragraph (c)
ofsubsection
(1) of section

9

99,
Subsection (2)
og section

Subsection (3)
of  section
102,

Subsection (1)
of section

Heading to
Division 7
of Part M.

Section 138 ..

Section 139 ..

Scetion 140 ..

Section 141 ..

Section 142 ..

Section 143 ..

Subsection (1}

section
144

Omit “Court"; iosert “court™.

Omit the section; insert the
following section:-—

98. {1) For the porpose of District
teceiving applications for probate agents,
or administration under this 56 Vic. No.
division of this Part of this Act, 35 o 5=
a person may be appointed, as ~ """
provided by the rules, in any
town beyond thirty miles from
Sydney, where a Court of Peity
Scssions is held, to act as district
agent Tor the Registrar.

{2} Any person hoiding the
office of district registrar immedi-
ately prior to the commencement
of the Supreme Court Act, 1969,
shall bc deemed to have been
appointed as provided by the
rules.

T

Omit “Supreme'.

Omit “Supreme',
Omit “of Court™.

Omit “any Court”; insert “‘any
court”.

Omit *Procedure”; insert *‘Caveats
and Orders to Produce®.

Omit the section.
Omit the section,
Omit the section..
Omit the section.
Omit the section.
Omit the section.
Omit “with the Registrar™; inasert
“in the registry of the Court™.

SECOND
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SECOND SCHEDULE—continued.

First Column,

Second Column.

Section 145 ..

Section 146 ..

Section 147 ..
Section 148 ..

Section 149 ..

Subsection (1)
of section
150.

Subsection (3}
of section
150,

Subsection {4)
of section

150,
Section 151 ..

Reference : Section, etc.
to Act. Subject. to be amended. Amendment,
No. 13, 1898| Wills, Probats| Subsection (2)| Omit “within the city of Sydney at
—cont. and Admini-| of section| which notices may be served on
stration— 144, him"”; insert “for service in
eont. accordance with the rules™.

Omit the section; insert the
following section:—

145, In every case where a
caveat is Jodged against an
application the applicant may,
subject to thc giving of such
notice to the caveator as the
rules may require or the Court
may direct, proceed, in accoid-
ance with the rules or as the
Court may direct, with the
application.

Omit the section; insert the follow-
ing section:— ]

146, The Court, on the
application of the caveator, may
otder that the application for
erant or sealing, as the case may
be, proceed and may give
dircetions relating thereto.

Omit the section.

Omit the section; inmsert the
following section:—

148. A caveat may be
withdrawn at any time with the
leave of the Court, subject to
such order as to costs or otherwise
as it may direct.

Omit the section.

Omit “motion, or petition, or
otherwise, in a summary way';
insert “‘the application of any
person™, .

Omit *suit or other proceeding™;
insert *proceedings™.

Omit *the like process of”; insert
“punishment for".

Omut *as he would have bezn subject
to in case he had been a party toa
suit in the Court and had made
such default”,

Omit the subsection,

Omit “Supreme".

Application
may proceed
on notice,

54 Vie. No.
25, 85, &6,
104, 106.
56 Vic. No.
30, 5. 17.

Court may
order

application
to proceed.

[

Caveats may
be

withdrawn.

56 Vic, No.
30, 8. 17.

IEERY
o
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SECOND SCHEDULE—continued.

First Column.

Second Column.

Reference

5 to Act.

Subject.

Section, cte.,
to be amended.

Amendment.

No. 13, 1898
—cont.

10 No. 22, 1398

15

20

25

30

33

40

45

50

55

| Wills, Probate
and Admini-
stration—
cont.

Tegal
Practitioners.

Section 153 ..
Section 154 .,
Section 155 ..

Section 3 ....

Section 4 ....

Subsection (2)
of section

.

Section 22 ..

Section 23

Section 24

Subsection (1)
of  section

Sobsection (2)
of section
25.

Section 26 ..,

Section 27 ..
Section 28

Omit the section.
QOmit the section.
Omit the section.

Omit *“senior puisne judge of the
Court”; insert “President of the
Court of Appeal”.

Omit * “Judge™ means a Judge of
the Court”.

After *Judges” insert *“‘of the
Court”,

Omit *a
Court”.

Omit “the Judge”; insert *‘the
Court"”,

Omit the section; insert the follow-
ing section:—

22, Upon the application of the
party chargeable with a hill
within such month, the B&ill
sha]l be taxed in accordance
with rules of the Court.

Omit the section; insert the follow-
ing section:—

23. Such bill apd demand
of the solicitor thereupon shall
be taxed without any money
being brought into Court,

Judge™; insert

Omit “or a Judge”.

Omit “action or suit™; insert
“action or other proceedings™.

Omit “or a Judge".

Omit “or  Judpe"
oceurring.

Omit “by the taxing officer”;
insert *in accordance with rules
.of the Court”, ~

After “judgment has been” imsert
“entered or”.

Omit “'or Judge™.

Omit “or a Judge”.

Omit “suit™; insert ““other proceed-
ings".

Omit “or Judge”.

Ormit the section.

Omit the section; insert the follow-
ing section :—

28. (1) This section applies
to—
{a) the costs of proceedings

wherever

SECOND

“the

Application

for

taxation.

Money not
to be
brought into
Court.

11 Vic. No.
33,51,

Costs of
taxation.
Ibid. 5. 3
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SECOND SCHEDULE—continued.

First Column.

Sccond Column.

Refercnce

Section, etc,,

5 to Act. Subject. to be amended. Amendment.

No. 22, 1898 Legal Practi-| Section 28— under section twenty-two
—con, tioners— cont, of this Act including the
cont. costs of the taxation of a
bill of a solicitor pursuant

10 to that section; and
(b} the costs of proceedings
under section twenty-five of
this  Act, Including the

costs of the taxation of a

15 bill of 2 solicitor pursuant
to that section, except
where the proceedings are
brought by the solicizor and
the party chargeable does

20 not attend wupon the
taxation,

(2) Subject to subsection
three of this section, the costs

: shgl.l. un};ass thedC(I::;urt t}:;thcrwisc
orders, be pai y the party

25 charpeable with the bill.

(3) Where the bill when
taxed is less by a sixth part than
the bill delivered, sent or left, the

30 costs shall, ubniess the Court
otherwise orders, be paid by the
solicitor.

Section 29 Omit “or a Judge®.
Subsection {2) Omit “‘or Judge to whom such

35 ofscction 32,0  application is made™.

Subsection (1); Omit “*a Judge may, in his"; insert

of scction “the Court may, I1n its™.
3. Omit *by the taxing officer”;
insert “in accordance with rules

40 of the Court".

Omit *Judge thinks™:; insert
“Court thinks™.
Subsection (2} Omit “Judge™; insert “Court™,
of section 33,
45 Subsection (3} Omit “Judge™; insert “Court”.
of section 33, :
Section 34 ..| Omit *or a Judge”.
Subsection (1) Omit “or a Judge.
of section 35.
50 Subsection (2)] Omit the subsection; insert the
of section] [following subsection:—
3s. (2) Provided nevertheless that
where 2 bill of costs has been
. taxed the taxation may be

55 reviewed in  accordance with

rules of the Court.

SECOND

Review of
taxation,
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SECOND SCHEDULB-—continued,

First Column.

Second Column.

Reference : Section, etc.,
to Act. Subject. to be amended. Amendment.
Mo. 22, 1898| Legal Practi-| Subsection (3)| Omit the subsection.
—cont. lioners— of section
cont. 35.
Section 36 Omit "or Judge™ wherever
occurring.

Section 37 .| Omit the gection.
Section 38 . .| Omit the section.

15

20

25

30

35

40

45

50

Sulmection ('l)
of seciion

Subsection (2)
of section
39,

Subsection (5)
of section

P 40z, b ()
arsgrap
of subsection
%) of section

Subsection {H
of section
56,

Section 60 ..

Subsection (1)
of section

65c.
Subsection (2)
of  section
65¢c.
Subsection (3)
of section
65c.

Parngraph (a)
ofsubssction
{3) of section
65c,

Omit “order, decrce, or rule of";
insert “'the”,

Omit **or a Judge".
Omit “or Judge™.

Omit the subsection,

Omit “or a Judge thereof™.

Omit *or a Judge thereof™.
Omit “or such Judge".

Omit “by action at law™; iosert
“by praoceedings in the Court™.

Omit “action all defencea™; insert - -

*“procecdings all defences™.
Omit “Society, and in any such

action all questions of costs

shall be at the diseretion of the

Court or the presiding Judge.”; . "

insert “Society.”.
Omit the subsection.

Omit the subsection.

Omit “any such application™;
insert “an application under this

Division for the appoiniment of -

a receiver™,

Omit “in Court, or if the proceed-
ings are heard in chgmbers, in
chambers,™.

Omit “to whom the application is -
being made™; insert *who consti-
tutes the Court™.

SECOND



151

Supreme Court.

SECOND SCHEDULE—continued.

First Column.

Second Column.

Reference
5 to Act.

Subject.

Section, etc.,
to be amended.

Amendment.

No. 22, 1898
—cont.

10

15

20

25

30

35

40

45

50

35

Legal  Practi-
tioners—
cont.

Section 651 ,,

Section 65r
Section 72

Subsection (1)
of section
T76.
Subsection (1)
of section
77

Section 78

Section 81

Omit the section; insert the

following section:—
655, The receiver, the Application

golicitor, any member of the firm for
of which the solicitor is or was 2 gdirections.
pariner or the personal represen- Vic. No
tative of a deceased solicitor, or 61;91 1.958'
any person who has snbmitted to s. 104z
the receiver a claim in respect of ™ -
any property may apply to the
Court for directions as to the
manner in which the receiver
shall cxercise or perform the
powers or duties conferred or
imposed on him by this Division
either generally or in respect of
any pariicular.matter specified in
the application, whereupon the
Court may make such order as to
the Court seems fit.

Omit the scction,

Omit *or to a judge in chambers,
who™; inscrt “*and the Court™.

Omit *or judge”.

Omit *, or & judge,”. o

Omit *, judge". - -

Omit "“rules to bc made™: insert
“roles made™.

Omit "“Every such appeal shall be
in the nature of a rehearing and
shall be made within such
time and in such form and shail
be heard in such manner as shall
be prescribed by rules of court in -~ -
that behalf to be made under the
authority of this Act,”
Omit “court or a judge™;
"“Court”.
Omit the section;
following section.—
81. {1) Rules of the Court Rules of
may bc:Amadvi u&;de;'_ the Supreme Court.
Court Act, 1969, for regulating ;.
the taxation of costs awarded by 1bid. 8. 5 (8).
the Statutory Committee and the
recovery of the same by execution
or otherwise; and rules 50 made
may, under that Act, be amended
or rescinded.

insert

jnsert the * -

SECOND
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SECOND SCHEDULE—centinued.

First Column.

Second Column,

Reference

to Act. Subject.

5

Section, etc.,
to be amended,

Amendment,

No. 22, 1896
—cont.

Legal Practi-
tioners—
cont.

10

15

20

25

30

No. 18, 18%9| Landlord and

Tenant.

35

40

45

Section
comnt.

Section 1

Section 24

Section 2B

81—

(2) Rules of the Court
may, on the recommendation of
the council, be made under the
Supreme Court Act, 1969—

(a) for regulating the practice
and proceedings of tbe
Statutory Committee, ine
cluding the awarding of
costs by such committee;

{b) for conferring upon the
Statutory Committee any
further powers necessary
or convenient for the due
fulfilment of its functions;

(c) for carrying into effcct the
provisions of this Act rela-
ting to the Statutory Com-
mitiee and its functions,

and rules so made may, on the
recommendaiion of the council,
be amended or rescinded under
that Act.

(3) Subsections one and
two of this scction do not limit
the rule-making powers conferred
by the Supreme Court Act, 1969,

Omit “PART I.—Facilitation of
leases—ss. 3-8

Omit “by efectment”,

Omit “15"; insert 14",

Omit “PART V.—Distress for rens
and replevin—ss, 34-56."

Omit “PART VI—Restriction of
. effect of waiver and license by
letsor—ss, 57-61."
Omit the section;

following section:—
2a. In the construction of this
Act the word “Innd” means land,
hrouses, or other corporeal heredi-
taments.
Omit “any dwelling-house™; insert
“any land which is or which
includes a dweiling-house™.

insert the

SECOND

Interpreta-
tion.
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SECOND SCHEDULE—continued.

First Column.

Second Column.

Reference

Section, etc.,

to Act. Subject. to be amended, Amendment.
No. 18, 1399 Landlord and Section 2B—| Omit “the dwelling-house™
—cont. Tenant-— cont. wherever occurring; insert “‘the
conf, land”.

Omit “'such dwelling-house™; insert
“such land™.
Omit *'premises”; insert “‘land™,
Insert next after section 2B the
following new scetion:—
2c. (1) No proccedings in the
Supreme Court for possession,
or action of ejectment in a District
Court or proceedings under
section seventeen of this Act, for
recovery of any land or part of
any land from the tenant or any
person claiming under him who
13 actually occupying such land
or part shall be commenced by
the landlord if the land is or
includes a dwelling-house and—
(a) where the term or interest
of such tenant or person
bas not expired or been
determined, if—

(i} such tenant or person
is liable to the payment
of reat; and

(ii) such rent does not
exceed twenty-five
dollars and twenty
cents per week, or an
equivalent sum cal-
cilated in respect of
any other peried; or

(b) where the term or interest
of such tenant or person
has expired or been de-
termined, if—

(i) such tenant or person
was immediately before
the expiration or de-
termipation of such
term or interest liable
to the payment of rent;
and

(ii) such rent did not im-
mediately before such
expiration or determin-
ation exceed twenty
five dollars and twenty

SECOND

Restrictions
npon
recovery of
POssession.
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SECOND SCHEDXULE—continued.

First Column.

Second Column,

Reference

5 to Act. Subject.

Section, etc.,

to be amended.

Amendment,

Landlord and
Tenant—
cont,

No, 18, 1899
—cont.

10

15

20

25

30

35

40

45

50

Section
conf.

Heading
Part I1.
Part I1 .

Section 7

2p—

to

Omit

cents per week, or an
cquivalent som cal-
culated in respect of
any other period.

{2) In any case where by

reason only of the provisions of . .

subsection one of this section a
landlord is precluded from com-
mencing any action or pro-
ceedings, referred to in  that

subsection, he may take proceed-"

ings under Part IV of this Act
for the recovery of possession of
the land concerned and the
provisions of that Part shall
where applicable apply, mutatis
mutandis, to any such proceed-

ings,
Omit the heading “PART I.-—

Facilitation of leases.”

Qmit by efectment™.

Insert next hefore section 7 tbe

following new section:—

6., In the construction of this
part of this Act the term
“tenancy’ includes a lease, the
term *landlord" includes a lessor
and the term “tenant” includes a
lessee.
the scetion;
following section:—

7. Every tenant fo whom any
originating process in proceedings
in the Supreme Court for recovery

insert

of land is delivered, or to whose .

knowledpe any such originating
process comes, shall forthwith
ive notice thereof to his land-
ord, or his bailiff or receiver,
under penalty of forfeiting the
value of three years® improved or
rack rent of the land demised or
held in possession of such tenant
to the person of whom he holds

the .

Definition of
“tenancy”,
“londiord”
and
“tenant™.,

Tenants to
give notice
to landlord
of pro-
ceedings for
possession.

1T Vic. No,
21, 5. 160,

to be recovered by proceedings .

in the Supreme Court.

SECOND
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SECOND SCHEDULE—corntinued.

First Column.

Second Column,

Reference

5 10 Act. Subject.

Section, etc.,
to be amended.

Amendment,

Landlord and
Tenant—
cont,

No. 18, 1899
- —conl.

10__5
15
20
25

30

40
45

30

55

Section 8

Omit -the section; insert the
following section:——

8. (1) In all cases between
landford and tenant whenever one
half-year’s rent is in arrear and
the landlord to whom the same
is due is entitled to re-enter for
the non-payment thereof, such
Iandlord may, without any formal
demand or re-entry, commence
proceedings in the Supreme Conrt
for possession of the land de-
mised, and service in accordance
with the rioles of the Supreme
Court of the originating process
shall stand in the place and
stead of a demand and re-entry.

(2) If half a ycar’s rent was
due before the originating process
was served and the landlord had
power to re-enter, the landlord
may recover judgment and
execution in the same manner as
il the rent in arrear had been
legally demanded and a re-entry
made.

(3) If the tenant, or bhis
assignee or other person claiming
or_deriving under the tenancy,
suffers judgmeznt to be entered 1n
such procecdings and execution

to be executed thereon, withont'

paying the rent and arrears
together with full costs, and
without proceeding for reljef
against forfeiture within six
months after such execution
exccuted, such tenant, assignee,
and all other persons claiming
and deriving under the said
tenancy shall be barred and

foreclosed from all relief or’

remedy in law or equity, and the
said landlord shall from thence-
forth hold the said demised
land discharged from
tenancy.
4) Nothing herein con-
. tained shall extend to bar the
right of any mortgagee of such
tenancy, or any part thereof, who

SECOND

Proceedings
for
jpossession
when rent
balf-year in
arrears.

17 Vie. No.
21, s. 161,

Landlord
to recover
judgment,

Relief
against
forfeiture

to be applied
for within
six rnonths.

such -

Rights of
mortgagee
not in
possession
unprejudiced
for six
months after
judgment,
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SECOND SCHEDULE—continued.

First Column.

Second Column.

Reference
to Act,

Subject,

Section, etc.,
to bo amended.

Amendment,

No. 18, 1899
—coni,

Landlord and
Tenant—
cont.

Section B—
cont.

Section 9

i3 not in possession, provided
that, within six months after
such judgment obtained and
execnution cxecuted, he pays all
rent in arrear and all costs and
damages sustained by such land-
lord, and performs #ll the coven-
ants and agreement which on the
part and behalf of the first
tenant are and ought to be
performed.

Omit the section; insert the follow-
ing section:—

9, (1) If proceedings for relief
against forfeiture arc taken within
the time mentioned in subsection
(3} of section B of this Act the
Court may, on the application
of the landlord in such pro-
ceedings, order the applicant for
such relief to pay into Court such
sum of mooey in respect of rent
and arrears of rent and the costs
of the proceedings for possession
as it thinks fit and by the same
or other order it may order that
such money, if paid into Court,
shall be paid out to the landiord
on such terms, if any, as to security
or otherwise as it thinks fit.

(2) If the applicant [or

relief against forfeiture has been

ordered to pay mouey into Court
but fails to do so within the
time ordered or within such
extended time as may be allowed,
the Court may direct entry of
judement agginst the applicant.
(3) If such proceedings for
relief apgainst forfeiture are taken
within the time aforesaid and
after execution is executed, the
landlord shall be accountable
only for so much as he shall
really and bona fide, without
fraud, deceit, or willul neglect,
make of the demised land from
the time of his entering into the

actual possession thereof, and if -

what is so made by the landlord
be less than the rent reserved on

SECOND

In proceed-
ings for
relief against
forfeiture
ayment
into Court
of rent,
erreats and
costs may be
ordered.

17 Vic. No,
21, s, 162,

Proceedings
may be
dismissed
if paynient
not made.
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SECOND SCHEDULE~-contin ued.

First Column.

Second Column.

Reference
to Act.

Subject.

Section, etc.,
to be amended.

Amendment.

No. 18, 1899
—cont.

Landlord and
Tenant—
cont.

Section 99—
coHMI.

Section 10

Section 11 ..

Section 12

the sajd tenancy, then the said
tenant or his assignee, before he
is restored to his possession,
shall pay to such landlord the
difference between the money so
made by him and the reserved
rent for the time such Iandlord
held the said land.

Omit the section; insert the follow-
ing section:—

16. Where a landiord has
commenced such proceedings for
possession the Court may, on the
application of the tenant or his
assignee and upon paymecnt by
such tenant or assignee of rent
and arrears thercof and costs,
stay permanently, at any time
before judgment for possession
has been entered, such proceed-
ings.

Qmit the section,
Omit the section; insert the follow-
ing section:—

12. (1) Where, in proceedings
in the Supreme Court by a
landlord, a claim for mcsne
profits is joined with a claim for

possession of land, and the f

entitiement of the landlord to

passession of the whole or of any

[:1;1 of the land is established, the

dlord, notwithstanding that

he hes not recovered possession

of the whole of or that part of the

land, may

(a) unless the proceedings are

tried with a jory, have

judgment for mespe profits

up to the time of delivery

of possession of the land

for which he obtains judg-
ment for possession; and

(b) if the proceedings are tried

with a jury, have judgment

for mesne profits up to the

time of the verdict of the

jury.

) (2) A judgment for posses-
sion and for mesne profits under
this section shall not ber any

SECOND

Before
Judgment
Court may
stay pro-
ceedings for
possession
on payment
of all rent
and costs.

Recovery of
mesne
profits in
proceedings
or
posseasion.
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SECOND SCHEDULE—continued.

Ficest Column, Second Column.
Reference ; Section, eic.
to Act. Subject. to be amended. Amendment,

No. 18, 1899
—conf,

30

35
40
45

50

Landlord and
Tenant—
cont,

Section 12—
cont.

Section 13
Section 14

Section 15
Section 16

Subsection (1)
cl)f scction

7.
Subsection (2)

of  section
17.

Subsection (3)
of scction

Subsection (A}

of section
18.
Subsection (3)
of secction
18.
Subsection (4)
of section
8.
Suhsection (5)
of section
18,
Subsection (&)
‘lag section

Subsection (1)
of section
15.

such landlord from bringing
proceedings for mesne profits
which shall accrue ifrom the
time up to which mesne profits
are included in the judgment
down to the day of delivery of
gssession of the land for which
Judgment for possession is
obtained.

Omit the section.

Omit "of action or remedy”;
insert “to take proceedings or
other remedy™,

Omit the section.

Omit "“premises”; insert *Jand”.

Omit “properiy’; insert “land™.

Omit *'predises™; insert “land™.

Omit “possession of the premises™
wherever  geccurring; insert
“possession of the land™.

Omit “a dwelling-house is situated
on the premises mentioned in the
plaint™; insert  ‘‘the Jland
mentioned in the plaint is or
inctudes a dweliing-house™.

Omit *“premises™; insert “land™.

Omit “corporeal hereditaments™;
insert “land".

Omit “‘premises™ wherever occur-
ring; insert *'land™.

Omit “‘premises” wherever occur-
ring; insert “land".

Omit *premises”; insert “land”.
Omit “premises”; insert “'land”.

Omit *‘premises are or include™;
insert “land is or includes”,

Omit “premises”; insert *land”.

1

SECOND
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SECOND SCHEDULE—continued.

First Column.

Second Column.,

Reference

Section, etc.,

5 to Act. Subject. to be amended. Amendment,
No. 18, 1899 Landlord and| Subsection (2} Omit “premises™; insert “land’.
—¢ont, Tenant— of section :
coni. 19,
Subsection (1)] Omit “premises’; wherever occur-
16 g{i; section| ring; insert “land™.
Subsection (2)| Omit “premises’; insert “Jand”.
of section
20.
15 Subsection (1)| After “he may” insert *, except
of section| in the Supreme Court,”.
21,
Subsection (2); After “If* insert “any such action is
- . gf section|  brought in a District Court and™.
1.
20 Paragraph (a)| Omit the paragraph.
of section
22,
Paragraph (d)| Omit *upon the land™; insert
25 of section| “which is or which is pari of the
224, land”,
Section 24 ..| Omit “a dwelling-house is situated
on”,
After “the adjudication relates”
30 insert “is or includes a dwelling-
house™.
Subsection (1)) Omit “an action of ejectment or
of section| other appropriate action against
. him for rccovery of"”; insert
35 “oroceedings against him for®,
After “Supreme Court or’ insert
“an action of ejectment or other
. appropriate action apainsé him
for recovery of the said land in".
40 Subsection ()| After “in which any such™ insert
of gection| “proceedings for possession of
f the land in question or™.
Omit “, or any Judge of such
Court,™.
45 Omit *'rule or”.
Omit *or Judge™.
Subsection (3)| After *‘prosecuting such™ insert
of section| “‘proceedings for possession of
A such land, or™.
50 After “Court in which such™ ingert
“proceedings or”.
Omit “, or any Judge thereof,".
After *“in case no such™ insert
“proceedings or™.
SECOND

m
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SECOND SCHEDULE—coentinued,

First Column.

Second Column.

Reference
5 to Act.

Subject.

Section, etc.,
to be amended.

Amendment.

No. 18, 1899
—<cont.

10

15

20

25

30

35

40

45

30 No. 24, 1899

55

Landlord and
Tenant—
cont,

Stage car-
Tiages.

Subsection (3)

of section
27—cont.,
Subsection (4)
of section
27.
Section 29
Subsection (2)
of  section

31

Subsection (3)
of section 31.
Subsection (4)
g{ section

PART V ..

Schedule I¥ ..
Schedule F ..
Schedule G ..
Schedule H ..
Schedule I ..
Schedule K ..
Schedule L ..
Subsection (1)
of scction
14,

Omit the subsection;

Omit the subsection;

Omit

After “entertain any such” insert

“proceedings or™.

Omit “or any Judge of any such

Court,”,

Omit “a rule or”; insert “an™.
Omit “or Judge”.

Omit “rule or”.

Omit “on the case™; insert *for

damages’.
insert the
following subsection:—

{2) An appeal from any deter-
mination, order, adjndication or
warrant made or issued under the
provisicns of this Part of this
Act shall lie to the Supreme
Court and shall be made and
determined in the same manner as
an appeal from the conviction or
order of justices in the exercise
of their summary jurisdiction.

Omit the subsection.

insert the
following subsection:—

(4) At any stage of such an
apﬁeal the Supreme Court may,
either as a term of granting a
stay of proceedings or otherwise,
from time to time extend for
such period as it thinks fit the
period pamed in any warrant for
the execution thereof {whether
the warrant has expired or not).

Omit the Part.
Omit the heading “PART VL—

Restriction of effect of waiver
and license by lessor.”.

Omit the schedule.

Omit the scheduls. -

Omit the schedule.

Onit the schedule.

Omit the schedule.

Omit the schedule.

Omit the schedule.,

Omit “or suit".

After *“defendant may” insert
*, except in the Supreme Court,™.

“evidence, and™; insert

“evidence; and in any such

action the defendant may plead™.

SECOND

Appeal to
Supreme
Court.
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SECOND SCHEDULE—continued.

First Column,

Second Column,

Reference

5 to Act. Subject.

Section, ete.,
to be amended.

Amendment.

No. 24, 1899 Stage car-
—cont. riages—cont.

10

15

20

No. 16, 1900 Sheriff .

25

30

35

40

45

50

55

Subscction (2)
c13£ section

Subsection (1)
of section 7.
Section 8

Section 9 ..

Section 10 ..

Omit *Il the defendant obtains a
verdict in such action, or if the
plaintiff is nonsuited, or after the
defendant has appeared, dis-
continues his action, or if upon
demurrer judgment is given
against the plaintiff”; iasert “In
any such action in a District
Court, if the defendant obtains a
verdict in the action, or if the
plaintif' is non-suited, or dis-
continues his action after the
defendant has duly filed notice of
intention to defend the action or
notice of special defence to the
action”.

Omit “Judges of the™.

Omit “, Circuit Courts,”.
Next after section 8 insert the
following new section:—

8a. The sheriff or any of his
officers may scrve any judgment,
order, pleading, affidavit, notice
or other documént in any
proceedings in  the Suprems
Court,

Omit the section; insert the follow-
ing section:—

9, The scale of fees to be
chargeable in the sheriff’s office
in respect of all matters pending
at any time in the Supreme
Court may be fixed by rules of
the Supreme Court made under
the Supreme Court Act, 1969,

Omit the section; insert the follow-
ing section:—

10. In all cases where, not-
withstanding the direction of any
process of the Supreme Court to
the sheriff, the said Court is by
clause thirteen of the Charter of
Justice required to direct by
what person and in what manner
such process shall be executed,
the process may if the said
Court sees fit, be directed to
such Epcrson instead of to the
sheriff.

P 6730711

SECOND

Sheriff may
cffect
service.

Fees,

ef. 50 Vic.
No. 31,

Direction
of process
to person
other than
the

sheriff.

cf. 7 Vic. No.
13,5 2.
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SECOND SCHEDULE-——continued.

First Column.

Second Column.

Refetence

5 to Act. Subject.

Section, etc.,
to be amended.

Amcndment..

No. 16, 1900
—cont.

Sheriff—cont,

10
15
20
25
30
No. 20, 1900
.35
40
435

50

35

Oaths ‘e

Section 11

Section 12 ..

Paragraph (a)
of sobsec-
tion (1) of
section 26.

Section 27 ..

Omit “In any such case the fees”;
insert “In any c¢ase where the
Supreme Court—

(a) pursuant to clause twelve
of the Charter of Justice,
peminates and appoints
sotne person other than the
sherifft as the person to
whom the process of the
said Counrt shall.be directed;

or
(b) pursuant to clause thirteen
of the Charter of Justics,
notwithstanding the direc-
tion of any process of
the said Court to the
sheriff, directs by what
person and in what manner
such process shall be
exccuted; or

pursuant to section ten of

this Act directs process to

a person other than the

sheriffi—
the fees”.

Omit “In any such case"; insert
“In any of the cases mentioned
in section eleven of this Act™.

Omit "for the said State™; insert
“for ~the soid State ot
commissiongr of the Supreme
Court for taking affidavits”,

«©

-

Insert next after subsection (2)
the following new subsection:—
(3) Unless the Chief Justice
otherwise dircets, every certificate
issued  under the  Legal
Practitioners  Act, 1898, asz
amended by subsequent Acts,
which is current at th: commence-
ment of the Supreme Court Act,
1969, or which is thereafter
issued, of entitlement to practise
as a solicitor of the Supreme
Court, shall, after the commence-
ment of the Supreme Court Act,
1969, have the same force and
effect as a commission under
subsection one of this section
authorising the holder of the

~ SECOND
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SECOND SCHEDULE—continued.

First Column, Second Column,
Reference . Section etc.,
5 to Act. Subject. | 45'be amended. Amendment,

No, 20, 1900] Oaths—cont. | Section 27—| certificate, during the currepcy
—cont. cont. of the certificate, to take and
receive affidavits concerning any
matter within the jurisdiction of
10 any Court, and the holder of
. the certificate, during the
currency of it, shall be a
commissioner of the Court to
take and receive affidavits as

15 aforesaid. .
Section 28 ..| Cmit *person authorised to act
under any such commission™;
- insert “commissioner of the
’ Court to take and receive
20 affidavits”.

No. 25, 1900 Real Property| Section 15 ..| Omit the section; insert the
: following section:—

15. The Supreme Court may, Supreme
on the application of any person Court may
25 secking to bring land under this order
Act, order any specified person production
who has in his possession or of deeds for
under his control any deeds, purposes of
instrurnents, or evidences of title application.
30 relating to or affecting the land, 41 v No

to produce the some at the olhee 18 s 5 i
of the Repistrar-Geperal, on a ~ '™ ™"
day to be named in such order,
there to be left for the perusal of
35 the examincrs, upon such terms

and subject to such conditiona s
to costs or otherwise as to the
Court may seem fit.

‘ Section 27 .. Omit the section; insert the
40 following section:— .
: 27. (1) Where a caveat against Stated

and application to b]?nﬁ laAnd case.
under the provisions of this Act : :
has been lodged by a caveator g \;‘C‘iNo'
45 . . . claiming such land or a portion =% ™™
R thereof or an Interest thercin -
adversely to the applicant, the
applicant may state a case for the
opindion and direction of the
50 - Sugreme Court upon the matter,
: and the caveator may under the
last preceding section apply for
an injunction until the further
‘ order of the Court, and the
58 : . Court may direct the caveator to .

SECOND
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SECOND SCHEDULE—continued.

First Column.

Second Column.

Reference
to Act.

Subjeet.

Section, etc.,
to be amended.

' Amendment.

No. 25, 1500
—cont,

Real Property
—cont.

Section 27—
cond.

Section 28 ..
Subscction (3)
of seclion
29,
Subsection (1)
of section
40,
Subsection (3)
of section
40,
Section 44 ..

Subsection (2)

(s)f section
Subsection {6)
of section
56

Section 60 ‘e

lodge with the Court, on or before
a certain day, 2 case on his own
behalf, stating whether he claims
in his own right or under another
person, together with such other
particulars (if any) as the Court
thinks fit to order,

{2) The Court shall de-
termine any facts in contest and
may add to or alter the stated
case in accordance with any such
determination,

{3) The Court shall decide
the stated case or, if the stated
case has been added to or altered
in accordance with subsection
two of this section, the stated case
as added to or altered, and the
decision of the Court finally upon
the matter shall be conclusive on
the partics and on the Registrar-
General.

Omit *“*writ or™.
Omit “'a Judge of™.

Omit “of law and equity™.
Omit *of law or equity™.

Omit “suit™; insert “proceedings”.

Omit “of law or equity™.

Omit “a decree”; insert “judg-
ment’.

Omit *“‘of Equity™.

Omit “decrec”; insert “judgment™.

Omit “an action of ejectrpent™;
insert “proceedings in the
Supreme Court for possession, or
an action of ejectment in a
District Court of competent
jurisdiction,™.

Omit “such action™; insert *‘such
proceedings or action™.

SECOND
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SECOND SCHEDULE—continued,

First Colump.

Second Column,

Reference

5 to Act, Subject,

Scction, ctc.,
to be amended.

Amendment.

No. 25, 1900] Real Property,
—cani. —cont,

10

15

20

25

30

a5

40

45

50

Subsection (3)
of section
63

Subsection (4)
of section
69

Section 84

Omit “rule, order, or judgment”;
insert *judgment or order™,

Omit “of law or equity.

Omit the section; insert the
following section:—

84. (1) Upon the transfer of
any land, estate or interest under
the provisions of this Act to two
Or more pcrsons as joint pro-
prietors, to be held by them as
trustees, the tramferor may insert
in the memorandum of transfer
or other instrument the words
“no survivorship”, and the
Registrar-General shall in such
case include such words in the
miemorial of such instrument to
be entered by him in the register-
book as hereinbefore directed,
and shall also enter the said
words upon any certificate of
title issued to such joint
proprictors pursuant to such
memorandum of transfer.

(2) Any two or more per-
sons registered a3 joint pro-
prietors of any land, estate, ot
mterest under the provisions of
this Act held by them as trustees,
may by writing under their hand
authorise the Registrar-General
to enter the words “*no survivor-
ship” upon the grant, certificate
of title, or other instrument
evidencing their title to such
estate or interest, and also upon
the duplicate of such instrument
in the register-book or filed in
his office, and afier such entry has
been made and signed by the
Registrar-General in either such
case as aforesaid, it shall not be
lawful for any less number of
Joint proprietors than the number
then registered to transfer or
otherwise deal with the said

SECOND

Barring of
survivorship
among
trustees.

26 Vic. No.
9, 5. 67.
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SECOND SCHEDULE—continued.

First Column, Second Column.,
Refercnce ; Section, etc.,
5 to Act. Subject. 10 be amended. Amendment,
No. 25, 1900{ Real Property! Section 84--] land, estate, or interest without
—cont, —canf. canf, obiaining the sanction of the
Supreme Court.
Subsection (1} Omit *or Judge" wherever occur-

10 of sectiont ring.

B5. Omit “or to make”; insert *‘or
make™..
Subsection (1)| Omit *‘or a Judge thereof™,
15 of section

Subsection (1) Omit “any action of ejectment in
of section| his own name for recovering the
., possession’™; insert “in his own
name proceedings in the Supreme

20 Court Tor possession, or an action
of ejectment in a District Court,
for recovery™.

Omit “such action™; insert “such
proceedings or action™.

25 Subsection (2)] Omit "action or proceeding™; insert

g; section;  “‘proceedings or action™.
Subsection (1) Omit “under provisions™; insert
30 of section| “under the provisions™,
Subsection (2)} Omit the subsection; insert the
of sectiony following subsection:—
A (2) Such applicant or regis-
tered proprietor or any person

35 claiming under any memorandum
of transfer or other instrument
registerable under this Act and
signed by such registered
propristor or otherwise according

40 to law may apply to the Supreme
Court for an order that the
caveat be removed,

Subsection (3) Omit the subsection; insert the
of scction| following subsection:—

45 . {3) The Court, on such appli-
cation raade to it, may rmake such
order in the premises as to it
may seetn fit,

Section 98 .. Omit “in an action at law™; insert

50 “in proceedings in any Court of
competent jurisdiction™.

Subsection (1){ Omit “direction, decree, or ordec™
of section! wherever occurring; insert
. “direction, judgment, or ordes”.

ETS F—

SECOND

Removal of
caveat,



5

10

167

Supreme Court.

SECOND SCHEDULE—confinued.

First Column,

Second Column.

Reference

Seclion, «te.,

to Act. Subject. to be amended. Amendment.
No. 25, 1900| Real Property| Subsection (2)| Omit *of Justice™.
—conf. -—conl, (l){ s sectinn

15

20

25

30

35

40

45

50 -

35

Section 121 ..

Section 122 ..

Omit the scction;

Omit the secction; insert the

following section:—

121, (1) If upon the applica-
tion of any proprictor to have
fand brought under the provisions
of this Act, or to have any
dealing or transmission registered
.or recorded, or te have any
certificate of title, repistration,
abstract, foreclosure, order, or
other instrument issued, or to
have any act or duty done or
performed which, by this Act, is
prescribed to be done or
performed by the Registrar-
General, the Registrar-Gencral
refuses so to do, or if such
proprictor §s dissatisfied with the
direction upon his application
given by the Registrar-General-as
hereinbefore  provided, such
proprictor may require the
Registrar-General to set forth in
writing under his hand the
grounds of his refusal or the
grounds upeon which such
direction was given, and such
proprietor may, if he think fit,
apply to the Supreme Court for
relief under this section.

(2) The Supreme Court
shall, if any question of fact be
involved, decide such fact, and
shall make such order in the
premises as in its judgment the
circumstances of the case may
require, and the- Repistrar-
General shall obey such order,
insert  the
following section:—

122, (1) If any objection to
the title of land sought to ‘be

brought under the provisions of
- this Act is made by the Registror-

General, which the applicant
deems not well founded, he may

state 2 case for the decision of

the Supreme Court.

SECOND

Suprerme
Court may
grant relief
against
refosal or
dircction by
Registrar-
General.

Ihid, 8. 107.

Stated

case when
applicant
dissatisfied
with
objection of
Registrar-
General.

41 Vic. No.
Na. 18, s.
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SECOND SCHEDULE-——continued.

First Column.

Second Column.

Reference
to Act.

Subject.

Section, etc.,
to be amended.

Amendment.

No. 25, 1900
—cont.

Real Property
—cant,

Section 122—
cont.

Section 123 .,

Section 123a

Section 124 ..

Subsectien (1)
of section
125,

Subgection (2)
of  section
125,

Subsection (3}
of section
128.

Subsection (4)
of section
125,

Subsection {6)
of section

(2) Such decision shall be
binding upon the Registrar-
General, but shall not affect
the claim of any person against
the assurance fund under this
Act, or the right of the applicant
to proceed under the last
preceding section of this Act.

(3) To cvery soch case
there shall bo annexed such
observations a3 the Registrac-
General may shink proper to
make.

Omit “Court of Appeal”; insert
*“Supreme Court”,

Omit “said Court”; insert “Court™.

QOmit “summons or” whercver
occurring.

Omit “Court of Appeal™; insert
“Supreme Court™.

Omit “action of cjectment or other -
action”; insert “proceedings in
the Supreme Court for pos-
session, or action of ejectment in
in a District Court, or other
proceedings or action”.

Omit “an action is"™; insert "“any
proceedings in the Supreme Court
for possession, or an action of
ejectment in a District Court, or
other proceedings or action for
the recovery of land are”.

Omit the subsection; insert the
following subsection:—

(2) If the title of the plaintiff
is admitted or proved, the value
of the improvements shall be
assessed, and the value which the
land would have possessed if the
improvements had not been made
shall be separately assessed.

Omit “action”; insert “proceedings
or action”,

Omit “verdict™; iInsert *‘assess-
ment™.

Omit “suit”; insert “‘the proceed-
ings or action”.

Omit “‘action™; insert “‘proceed-
ings or action™.

SECOND
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SECOND SCHEDULE—continued,

First Column.

Second Column.

Reference
5 {0 Act.

Subiject.

Section, etc.,
to be amended.

Amendment.

No. 25, 1900

—-cont,

10

15

20

25

30

35

40

45

50

Real Property
—cont.

Subsection (7)
of section
125,
Subsection (1)
of section
126,

Subsection (1)
of section
127.

Subsection (1)
of  section
129,
Subsection (1)
of section
132.
Subsection (2)
of section
132,

Section 134 ..

Section 135 ..

Section 136 ..

Omit *action™; insert “proceed-
ings or action”.

Omit “an action at law”; insert
“in any Court of compectent
jurisdiction an action™.

Omit “an action of ejectment or
other action™; inscrt *‘proceed-
ings in the Supreme Court for
possession, or anm aclion of
gjectment in a District Court, or
other proceedings or action”.

Omit “such action™: insert *“‘such
proceedings or action”,

Omit “or Judge before whom™;
insert ““by which™,

Omit “or a Judge thereof”.

Omit “signed”; insert “entered or

signed”.

Omit *an adverse suit”;
“adverse proceedings™.
Omit "action, suit, or proceeding’;
insert ‘‘action or other pro-

cecdings™.

Omit “action of ejectment”; insert
“proceedings in the Supreme
Court for possession or action of
ejectment in a District Court or
other proceedings or action for
the recovery of land™.

Omit the scction; insert the follow-
ing scction:—

136. (1) In case it appears to
the satisfaction of the Registrar-
General that— ‘

(2) any ccrtificate of title or
other instrument has been
issued in error or contains
any misdescription of land
or of boundaries; or
any entry or endorsement
bas been made in error on
any grant, certificate of
title, or other instrument;
or

insert

®

SECOND

Proceedings
for delivery
up of
instrnment
of title for
cancellation
Or correc-
tion.

26 Vic. No.
9, 8. 126.
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SECOND SCHEDULE—continued.

First Column.

Second Column.

Refercnce
to Act,

Subject.

Section, eic.,
to be amendcd.

Amendment,

No. 25, 1900
—ont,

Real Property
—cont,

Section 136—
conl,

Section 137 ..

(c) any such grant, certificate,
instrument, entry, or
endorsement has  been
fraudulently or wrongfully
obtained; or

{d) any such prant, certificate
or instrument is fraudulent-
Iy or wrongfully retained—

he may, if he thinks fit, by
notice in writing to the person to
whom that grant, certificate or
instrument has been so issued or
by whom it has been so obtzined
or is rctained, require such
person to deliver up the grant,

certificatc or instrument for the - -

purpose of it being cancelled or
corrected as the case may require.

(2} If such person—

{a) cannot be found for the
giving to him of such
notice of requirement; or

(b) having been given such
notice does not comply
with the requirement—

the Registrar-General may, if he
thinks fit, commience proceedings
in the Supreme Court for an
order that such person deliver u
to the Registrar-General sucﬁ
grant, ccrtificate, or instrument
to be capcelled or corrected as
aforesaid.

Omit the section; insert the follow-
ing section:—

137. €1) In any proceedings
under scctionn one hundred and
thirty-six of this Act the Court
may, if it thinks fit, order the
personal attendance before it of
the person against whom the
proceedings have been brought
and may, if it thinks fit, examine
him upon oath.

{2} In any such proceed-
ings the Court, whether or not
it bas ordered the personal
attendance before it of such
person and whether or not it has
cxamined him, may, if it thinks
fit, order such person to deliver

SECOND

Powers of
Court.

Ibid. 38,
126, 127,
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SECOND SCHEDULE——continued,

First Column.

Second Column.

5 Rme | sobjer, | Seplomcter r—
No. 25, 1900 Real Property | Section 137—| up to ihe Registrar-General,
—cont, —cony, cont, within sueh time as the Court

10

15

20

25

30

may fix, such grant, certificate of
title or other instrument to be
capdccllcd or corrected as afore-
said.

(3) If the grant, certificate
of title or other instrument is not
delivered up to the Registrar-
General! within the time fixed by
such order, the Registrar-General
shall, if the circumstances of the
case require it, issue to the
proprictor of the said land such
certificate of title or other
instrument as is herein provided
to be issued in the case of any
grant or certificate of title being
lost, mislaid, or destroyed, and
shall enter in the register-book
notice of the issuing of the said
certificate of title or other
instrument and the circumstances
under which the same was issued
and such other particulars as he
may consider necessary.

If instrument
not delivered
up Registrar-
General may
issue fresh
instrument.

Section 138 ..| Omit *“or Judge".
Section 140 .. Omit the section.

No. 34, 1900| Witnesses Section 4  ..| Omit the section,
5 Examipation.| Section 5 .. Omit the section.
Section § ..] Omit the section; insert the follow-
ing section:—

6, |}]) 1o any criminal proceed- Examina-
ing, if any witness is out of the tions on
40 . jurisdiction of the Court or commission,
sbove two hundred miles from ete., in
the intended place of trial or is criminal
from age or infirmity unable to proceedings.

R attend the trial or if the testimony 4 Vic, No

45 of any witness is in danger of 2 3'14 :

being lost by reason of his nge ““* ™ *™
or infirmity or by reason of his
being about to depart out of the
jurisdiction or to some place
50 _ beyond the said distance of two
v L ‘ hundred miles, the Court or a
‘ Co Judge may, on the application or
with the consent of the Attorney
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SECOND SCHEDULE—continued.

First Columan.

Second Column.

Rcference
to Act.

Subject.

Section, ete.,
to be amznded.

Amendment.

No. 34, 1900
—cont.

No. 40, 1500

Witncsses

Examination

—cont,

Crimes

Section 6—
cont.

Section 7 ..
Section 8
Section 10
Section 12 ..

Scetion 277 ..

Section 340 ..

Subsection (1)
of section
358,

Form No. 1 in
the  Third
Schedule.

Form No. 2 in
the  Third
Schedule.

¥orm No. 3 in
the  Third
Schedule,

General or the Crown Prosecutor
as well as the prisoner, but not
otherwise, direct—

(a} that any such witness within
the jurisdiction of the Court
be examined on oath, either
viva voce or upon interro-
gatories or  otherwise,
before a specified officer of
the Court or other specified
person; or

{b) that a commission do issue
for the examination of
such witness on oath, either
viva voce or upon interro-
gatories or otherwise, at
any place in or out of the
Junisdiction.

(2) The Court or Judge
may, at the same time or
subsequently, give all such
directions  touching the time,
place, and manner of such
examination, as well within the
jurisdiction as without, and all
other matters and circumstances
connected with such examination

- g8 appear reasonable and just.
Omit the section.
Qmit the section.
Omit the section.
Oniit the section,

Omit “the Master in Equity"”;
insert “‘a master in any Division
of the Supreme Court”.

Omit “suit™; insert “‘action™.

Omit “thinks™: insert “think".

Omit “Judges of the Supreme
Court, any one of whom";
insert “Supreme Court which™,

Omit “their Honors the Judges of™.

Omit “the judges of”.

After “required" insert “by this
Court”,

Omit *“order of™;
made by”.

Omit “their Honors the Judges of™,

insert *‘order

SECOND
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SECOND SCHEDULE——continued.

First Column.

Second Column.

Section, etc.,
to be amended,

Amendment,

Reference .
5 to Act. Subject.
No. 40, 1900| Crimes—cont.
—cont,
10
15
20
25
30
35
40
45
No. 5, 1901, .| Police Offences
50

Form No. 4 in
the  Third
Schedule.

Subsection (1)
og section

Section 469 ..

Subsection (1)
of section
4785,

Subsection (4}
of section
75.

Subsection (1)
of section
563

Subsection (3)
of section
563.

Subsection (3)
of section
114.

Subsection (5)
o{ section

Omit "order of™;
made by™,

Omit “the judges of™.

After “‘required” insert "by this
Court™.

After “Prothonotary” insert “or
such other officer of the Supreme
Court as may be designated by
the rules of that Court”.

Omit “to be kept at his offjce”.

Omit “at law”.

Omit the section.

Omit “a judge o™,

Omit “his own™; insert ‘‘its own'",

insert *“‘order

Omit “Judge directing the inquiry™;
insert ‘“‘Supreme Court, if the
inquiry was directed by the
Supreme Court,”.

Omit “such Judge™; insert “‘the
Supreme Court, if the inquiry
was directed by the Supreme
Court,”,

After “such action” insert “other
than an action in the Supreme
Court™,

Omit “If a verdict passes for the
defendant, or the plaintiff be-
comes nonsuit, or discontinues
his action after issue joined, or if
upon demurrer, or otherwise,
Judgment is given against the
plaintiff*; insert “In any such
action jn a District Court, if
judgment is given against the
plaintiff, or the plaintiff is non-
sujted, or discontinues his action
afier the defendant has duly filed
notice of intention to defend the
action or notice of special defence
to the action”.

After “action” insert “other than an
action in the Supreme Court™,

Omit “if a verdict is given for the
defendant, or the plaintiff be-
comes non-suited or discontinues
after issue joined, or if upon
demurrer or otherwise judgment

SECOND
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SECOND SCHEDULE—-continued.

First Column,

Second Column.

Reference : Section, etc., -
5  to Act, Subject. to be amended. Amendmeat.
No. 5, 1901—| Police Offences| Subsection (5) is given against the plaintiff”;
cont. ~—cont, of section] insert “in a District Court if a
114—cont. - verdict or judgment is given for
the defendant, or the plaintiff
10 becomes mnonsuited or discon-
tinves alter the defendant has
duly filed notice of intention to
defend the action or notice of
special defence to the action™,
15 No. 8, 1901..] Judgment Section1  ..| Omit “PART II—Supreme Court - -
Creditars Rules, Decrees, and Orders—s, 3.
Remedies, Omit "'ss5. 19-26" ; insert *s5. 23-25™,
PART 11 Omit the Parct.

20

25

30

35

40

45

50

55.

Section 4 ..

Section 10 ..

Subsection (2)
?:-f; section

Section 14

Subsection (1)
wlag gection

Section 19 ..
Section 20 ..
Section 21
Section 22
Section 23

Omit “fieri facias™; insert “‘fieri
facias (howsoever  described
wheiber as a writ for levy of
property or otherwise)”.

Omit “to whom any writ of fieri
facias issued out of the Supreme
Court iz directed™: insert “‘or
other officer having the execution
of any writ of exccution against

property isswed out of the
Supreme Court™. .
Omit  “feri [lacias™; insert -

“execution against property”.

Omit “Judges of the Supreme Court
from time to time direct”;
insert “rules made by or under
the Supreme Court Act, 1969,
provide™.

Omit “When a writ against the
Iands or goods of a party to any
suit issues out of the Supremc
Court, and a warrant or writ of
execution against the lands or
goods of the same party”:
insert *'Where a writ of execution
against the lands or goods of
any person issues out of the
Supreme Court and a warrant or
writ of ecxecution against the
lands or poods of the same
person®™,

Omit the section.

Omit the section.

Omit the section.

Omit the section.

Omit *“sheriff,”.

SECOND
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SECOND SCHEDULE—continued.

First Column,

Second Column,

Reference : Scction, ete.,
5 to Act. Subject, 10 be amended. Amendment.
No, 8, 1901—| Judgment Subsection (1) Omit “sheriff** wherever occurring;
cont. Creditors’ of section| insert “'bailiff”. -
Remedies— | 24. )
conf. Subsection (1)| Omit “sherifi”; insert “bailiff”.
10 of section| Omit “the Supreme Court or".
25, Omit “Judgz i Bankruptcy™;
insert “Supreme Court®.
Omit  “said  Judge™; insert
“Supreme Court".
15 Subsection (2)( Omit  “said  Judge™; - - insert
gf section| “Supreme Court”,
5.
Subsection (3)| Omit “sheriffi*’; insert “bailiff™,
of section
20 25, . .
Section 26 ..!| Omit the section.
Subsection (1)] Omit “any person against whom
of section| any judgment has been entered
7. up in the Supreme Court or in™;
25 inscrt *“‘a judgment debtor under
a judgment of the Supreme Court
or”.
Omit “2 Judpe of the Supreme
Court or"; insert “'the Supreme
30 Court or a Judge of ™,
Omit *“he thinks”; insert “the
Supreme Court or the Judge of
the District Court, as the case
: may be, thinks”.
35 Section 31 ..] Omit “a Judge of the Supreme
Court or’; insert “‘the Supreme
Court or a Judge of™.
Section 32 Omit “Any such Judge”; ipsert
“The Supreme Court or a Judge
40 of the District Court, as the case
may be,”.
Omit “he thinks”; insert *“the
Suprems Court or the Judge of
the Distriet Court, as the case
45 . . may be, thinks™,
No. 9, 1901 | Anatomy ..| Subsection (1){ Omit “or suit™.
. of section
20.
Subsection (2){ Omit “or suit™; imsert *‘other
50 of section tcl:'nan an action in the Supreme
L ourt”,
No. 28, 1901| Hawkers and| Section 26 ..| After “action the defendant” insert
Pedlers. . cxcept in the Supreme Court,".
. Omit “there is a verdict for the
55 defendant, or the plaintiff is
nonsuited or discontinues such
action after issne joined, or if

SECOND
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SECOND SCHEDULE—continued.

First Column.

Second Column.

Reference

5 to Act.

Subject.

Section, etc.,
to be amended.

Amendment.

No. 28, 1901
—-—conf,

10

15

No. 33, 1901

20 No. 27, 1902

25

30

35

40

45

50

55

Hawkers and
Pedlers—
cont,

Toclosed Lands
Protection.

Justices

Section 26—

conf,

Section 9 ..

Section 1 . ..

Section 26
Section 44
Section 61
Section 79
Heading
PART V.

PART ¥V

to

upon demurrer or otherwise
judpment is given agamst the
pluintiff™;  insert “any such
action is in 2 District Court and
judgment is given against the
plaintiff or the plaiotiff is non-
suited or discontinnues such action
after the defendant has duly
filed notice of intention ta defend
the action or notice of special
defence to the action™.

After “any suoch action” insert
“other than an action in tbe
Supreme Court™.

Omit “PART V.—PROCEEDINGS TN
THE NATURE OF APFEAL FROM
THE DECISIONS ©OF JUSTICES—
35, 101-133.”; insert “PART V.,
—APPEAL AND REVIEW-—

Diviston ).—Stated case fo
Suprene Courr——-s.r. 101-111.
DrvisioNn  2.—Restraimt  of
proceedings by the Supreme
Court—ss, 112-115.
Division 3.—Habeas corpus
and  proceedings in  the
Supreme Court for setting
" astde conviction or order—ss.
118121,
Diviston 4.—Appeal to Quarter
Sessions—ss. 122-1314A.
Division 5. -—-Abscandmg
Appellants—s. 131p.
DI]V:'.;SBION 6.—feneral—ss. 132-

Omit “duces tecum“;
producuon

Omit *, or, in vacation, of a Judge
thercof

Omit “duces tecum™; insert “for
production”

Oniit *in ap action at law™.

Omit the heading; insert the
following heading:—

APPEAL AND REVIEW,

Omit “1. Appeal 16 Supreme
Court by way of special case
next belore section 10l; insert
the following new heading:—

Dvision 1.—Stared case io
Supreme Courl.

insert ““for

SECOND
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SECOND SCHEDULE—-continuad.

First Colomn.

Second Column,

Reference . Section, etc.,
5 to Act. Subject. | t5 be amended. Amendment.
No. 27, 1902] Justices—cont, | Section 104 ..{ Omit the section; insert the follow-

—conft.

10

15

20

25

30

35

40

45

50

Paragraph (a)
of section
105,

Section 107 ..

Section 107a

Subsection (1)
of section
108,

Section 109 .

Subsection (2)
of section
111.

PARTV ..

ing section:—

104, Where the Jusfice or
Justices refuses or refuse to state
a case, the Supreme Court may,
on application by the appeliant,
order the Justice or Justices to
state the case subject to 1the
appellant  entering into  the
recognizance  mentioned  in
subsection one of section one
hundred and two of this Act.

After *Prothonotary of the Supreme
Court™ insert *‘or such other
officer of the Supreme Court as
may be designated by those
rules™,

Omit the section; insert the foliow-
ing section:—

107. The practice and proceed-
ings in reference to the stating of
cases as herein provided shall be
as prescribed by rules of the
Supreme Court made under the
Supreme Court Act, 1969,

Omit the section.
Omit “or by the Court of Appeal
on appeal therato”.

Omit the section; insert the follow-
ing section:—

109. No order shall be required
for the removal of any conviction,
order or other dctermination in
relation to which a casc is stated
under this Act in order to obtain
the judgment or determination of
the Supreme Court on such case.

Omit *a writ"; insert “an order”,

Omit *2. Prohibition.” next before
section 112; insert the following
new heading:—

Division  2.—Resiraint  of
proceedings by the Supreme
Court,

P 67307—12

SECOND

Supreme
Court may
direct case to
be stated.

Ibid. 5. 4.

Practice
prescribed
by ruies

of Supreme
Court.

Ibid, s. 10,

Order for
removal not
requisite.

Ibid. 5. 9,



L

10

135

20

25

30

33

40

43

50

53

178

Supreme Court.

SECOND SCHEDULE—continued.

First Column.

Second Column.

Reference . Section, etc.,
to Act, Subject. ta be amended. Amendment.
No. 27, 1902] Justices—eoni.| Seclion 112 ..| Omit the section; insert the follow-
—cont, ing section:—

112. (1) Any person argricved
by any summary conviction or
order of any Justice or Justices
may commence proceedings in
the Supreme Court for relief in
accordance with this section.

2) Proceedings for relief
under this section in respcet of
any conviction or order shall be
commenced within such period
after the date of, the conviction
or order as may be prescribed
by rules of the Supreme Court,

{3) For the purposes of
subsection two of this section the
date of any conviction or order
shall be the date of final
adjudication as  announced
whether orally or in writing.

(4) A person aggrieved by
any conviction or order may
commence proceedings under this
section whether or not the
conviction or order has been
drawn up in form.

. (5) Where, in proceed-
ings under this section, it appears
to the Supreme Courl after
inquiry and consideration of the
evidence adducrd before the
Justice or Justices that the
conviction or order cannot be
supported, the Supreme Court
may, subject to section one
hundred and fifteen of this Act—

(a) by order restrain the Justice

or Justices and the
prosecutor or person inter-
ested in maintaining the
conviction or order from
proceeding  or  further
proceeding, as the case may
be, upon or in respect of
such conviction or order;
and

{b) make such further order as

the nature of the case
Tequires.

SECOND

Restraint of
proceedings.

17 Vic. No.
39,38.3, 4,5,

LH
14 Vic. No.
43, s, 12,

¥
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SECOND SCHEDULE—continued.

First Column.

Second Column.

Reference
5 to Act.

Subject.

Section ete.,
to be amended.

Amendment.

No. 27, 1902
—vont,,

10

15

20

25

30

35

40

45

50

55 .

Justices—eant.

Section 112—
canl,

Section 113 ..
Section 114 ..
Section 115 ..

(6) This section does not
affect any other power of the
Supreme Court to prohibit or
restrain any person from
proceeding or further proceeding
upon or in respect of any
conviction or order of any
Justice or Justiccs.

() A rcference in any
Act to proceedings under this
Act for prohibition shall be
constirued as a reference to
proceedings under this section.

Omit the section.

Omit the section.

Omit the section; insert the follow-
ing section;—

115. (1) In proceedings under
section one hundred and twelve
of this Act, if any mistake
or error made by the Justice or
Justices appears to be amendable,
the Supreme Court shall allow the
conviction or order to be
forthwith amended accordingly,
and from and after such
amendment the conviction or
order may be enforced or dealt
with in all respects as if the
same had so stood originally.

(2) The power of amend-
ment referred- to in subsection
one of this section shall or may
be exercised in every case where—

{8) the facts or evidence

appearing by the depo-
sitions in substance support
the adjudication of the
Justice or Justices, and such
adjudication does not ex-
tend beyond the charge or
complaint;

such facts or evidence
would have justified or
justify  any necessary
allegation or finding
omitted ia such adjudi-
cation or in the formal
conviction or order, or any
warrant issued in pursuance
of such adjudication.

@

St

SECOND

Power of
amendment.

14 Vie, No.
43, 5. 13,
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SECOND SCHEDULE—continued.

First Column,

Second Column.

Reference . Section, ete.,
to Act. Subject. to be amended. Amendment,
Mo, 27, 1902( Justices-—conr. | Section 115— (3) Where a conviction is
—cont, coni. had in respect of some excess
which may consistently with the
merits of the case be corrected,
the conviction shall be amended
accordingly, and shall stand
good for the remainder.
Section 116 ..| Omit the section.

Section 117 ..
Section 117a

PART V

Section 118 ..

Omit the section.
Omit the sectiomn.

Omit “*3. Special provisions regard-

ing appeals by way of writ of

kabeas corpus or of certiorari
next before section 118; insert
the following new heading:—
Division 3.—Habeas corpus
and procecdings in the Su-
preme Court for setling aside
conviction or order.

Omit the section; insert the
following section:—
118. {1) Where—

(a) in proceedings in the

Supreme Court an ordet is
sought for the setting aside
of a conviction or order of
a8 Justice or Justices; or
in proceedings in the
Supreme Court for a writ
of habeas corpus an order
is sought for the discharge
from custody of a person
in custody under a warrant
of commitment pursuant to
a conviction or order of a
Justice or Justices—
the Supreme Court shall not
make the order on the ground of
any defect or error in  the
conviction or order or in the
warrant (if any) until the Justice
or Justices or any one of them
or the prosecutor or party
interested in supporting the
conviction or order or warrant
(if any)—

{c) has or have had notice of

the intention to apply for
the order; and

®

SECOND

Notice to
Justice, &e.
14 Vic, No.
43, 95. 9, 10,
11;

17 Vic. No.
39,s. 7.
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SECOND SCHEDULE—-continued.

First Column.

Sccond Column.

Reference

Section, etc.,

to Act, Subject. | {5 be amended. Amecndment.
No, 27, 1902| Justices——cont.| Section 118— (d) has or have becn required
" ——gant. coni. to transmit, or has or have

20

25

o

EH

40

45

30

55

Subsection (1)
of section
119, .

Section 120 ..

Section 121 ..

PART V ..

Subsection (2)

of section
131a.
PART V ..

had the opportunity of
transmitting or causing to
be transmiticd to the Court
the conviction or order and
" the information (if any) and
depositions intended to be
relied on in support of the
conviction or order or
certified copies thereof.

(2) Subject to the rules of
the Supreme Court, the notice
mentioned in paragraph (c) of
subsection one of this section
may be given at any stage of the
proceedings in the Supreme
Court.

(3) Where copies of the
conviction or order and of the
depositions are produced to the
Court, the Court may dispense
with the notice.

{4) This section does not
apply to an order of the Supreme
Court under Division One or

Division Two of this Part,
Omit “or Judge™  wherever
occurring.

Omit “or Judge™ wherever occur-
ring.
Omit “or Judge™ wherever occur-

ring.

Omit "4, Appeal ro Quarter
Sessions.” next before section
121; insert the following new
heading:—

Divistox 4.—Appeal to Quarter
Sessions, :
Omit the subsection.

Omit **4a. Provision applicable to
appeals to Supreme Court by
way of special case and to Quarter
Sessions.” next before section
1318; insert the following new
heading:-—

DivisioNn S5.—Absconding Ap=
pellants.

SEQOND
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SECOND SCHEDULE—continued.

First Column. Second Column.
Reference . Section, ¢tc., )
to Act. Subject. to be amended. Amendment.
No. 27, 1902} Justices—conr,| PART V.| Omit “5. General provisions appli-

-—conft.

Section 132 ..
PART V

Section 134 ..

Section 135 ..

Subsection (1)
of  section
136.

Subsection (2}
of section
136.

Paragraph (c)
of section

cable to all proceedings by way
" of appeal.

(a) As fo amendment.” next
before section 132; insert the
following new heading:—

Dovision 6,—General.

Omi{ *or before a Judge thereof™,
Omit “or Judge” wherever occur-

ring.
Omit *(b) Ar to want of infor-
mation or of distribution of

penalty.” next before section 133, -

Omit the section; insert the
following section:—

134, (1) The Supreme Court
may, on application by any
person, by order direct a Justice
to do any act relating to the
duties of his office.

(2) No action or pro-
ceeding shall be commenced or
prosecuted against such Justice
for having obeyed such order and
done the act thereby required.

Omit the section; insert the
following section:—

135, (1) Every action brought
against a Justice for an act done
by him in the execution of his
duty as a Justice with respect to
a matter within his jurisdiction
as a Justice shall be an action as
for a tort.

(2) An action shall not
lie against a Justice for any
such act referred to in subsection
one of this section unless the act
was done maliciously and without
reasonable and probable cause.

Omit 'in the same form and™.

Omit “the declaration™; insert
“such an action™.
After “allege™ insert “or prove”.

Omit the paragraph.

SECOND

Direction to
Justice to
act,

Action for
act done
within
jurisdiction.
11 & 12 Vic.
c. 44,8 1
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SECOND SCHEDULE—continued.

First Column.

Second Columa.

Refcrence

5 to Act. Subject.

Section, etc.,
to be amended.

Amendment,

No. 27, 1902
—cont.

Justices—cont,

10

15

20

25

30

35

40

45

50

55

Section 138 ..

Section 140 ..

Subsection (3)
of section
141,

Section 142 |,

Subsection (1)
of section
145,

Omit the section; iusert the follow-
ing section:—

138. (1} Where an action is
brought against a Justice in
respect of any matter in respect
of which it is by this Act enacted
that no action shall be brought,
the Court in which such action
is brought may, upon the
application of the defendant, set
aside the proceedings in such
action, with or without costs.

(2) Where proceedings in
the Supreme Court have been
commenced under section one
hundred and twelve of this Act
in respect of any conviclion or
order of any Juostice or Justices
and, before or after the
commencement of those procesd-
ings, an action is brought n any
Court agninst that Justice or
those Justices or any of them, as
the case may be, in respect of any
proceedings taken under, or
matter arising out of, that
conviction or order, the Supreme
Court may by order stay
proceedings in the action pending
determination of the proceedings
under section one hundred and
twelve of this Act,

{3) Subsection two of this
section does not restrict the
exercise by any Court of any
other power of that Court to
stay any action brought in that
Court.

Omit “or in the Circuit Court
nearest to which = the act
complained of was commiited,”.

Omit “any Judge of".

After "“is brought may™ insert
*, unless the action is brought
in the Supreme Court,”.

After **action” insert ', other than
an action in the Snpreme Court,”.

SECOND

When
prohibited
action
brought,
proceedings
may be set
aside.

11 & 12 Vic.
c.44,8. 7,

Action may

be stayed if

proceedings

under s, 112
are pending.
14 Yic. c. 43,
5. 14,
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SECOND SCHEDULE—continued.

First Column, Second Column.
Reference : Section etc.,
§  to Act. Subject. to be amended. Amendment,
No. 27, 1902] Justices—cont.| Paragraph (b)| Omit “declaration or".
—cont. of subsection:
{1} of section
10 Subsection (2} After “‘action™ insert ", other than
?5 Sscction an action in the Supreme Court,”.
Section 146 ..| Omit “writ or'™’.
Paragraph () Omit “by omitting from the same

15 of subsection]  section the definition of “Judge™

(i‘)of section| and by inserting in lieu thereof ™3
341k : insert “*by inseriing in the same

. section after the definition of
) l‘Com" !|. .

20 No. 29, 1902) Arbitration | Section3 .| Omit “‘or a Judge thereof™.

Omit " *Judge” means a Judge of
the Supreme Court.”.
Section4 .| Omit “or a Judge™.
Section 6 ..| Omit “Court” wherever occurring;

25 insert “'conrt™.

Omit “afier appearance, and”.

Omit *‘proceedings, apply”; insert
“procecdings, other than
appearing in the proceedings,

30 apply”.

Omit “or a Judge”,
Section 7 | Omit "“or a Judge”.
Section 8 ..! Omit “"or a Judge™.
Section9  ..| Omit “special case”; insert “case

35 stated”.

Section 10 Omit the section; insert the follow-
ing section:—

10. {1} The Court may, on the

application of any party to a

40 submission, order the issue of a
suhpoena for testimony, or a
subpoena for produoction or a
subpoena for both testimony and

. production,

45 (2) Every- person upon
‘whom any such subpoena is
served shall be entitled to like
payment to meet his expenses of
carrying out the requirements of

50 the subpoena as upon a trial of
proceedings in the Court.

Section 11 ..| Omit “or a Judge”.
Subsgection (1); Omit “or a Judge".
35 of section

SECOND

Court may
issue sub-
poenas.

55 Vic. No.
32,5. .
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SECOND SCHEDULE—continued,

First Column,

Second Column.

Reference . Section, etc.
to Act. Subject. to be amended. Amendment.
No. 29, 1902} Arbitration— | Section 14 ..| Omit the section; insert the follow-
—cont. cont. ing section:—

$5°

Section 15 ..

Subsection (1)
of scction
16.

Subsection (2)
of section
16,

Subsection (3)
?g section

Section 17

Section 18 ..
Section 19

Section 20 ..

Section 21 ..

14. (1) Subject to subsection
two of this section, an award on
& submission may, by leave of
the Court, be enforced in the
same manner as & judgment or
order of the Court to the same
effect,

(2) Noncompliance with
any award on a submission as to
payment of any money, costs or
expenses shall not ba contempt
of court.

Omit ‘“‘or
occurring.

Omit “before a jury or conducted
by the Court through its other
ordinary officers™; insert “by the
Court™.

Omit *“whole cause or matter™;
insert “‘proceedings”.

Omit “or a Judge™.

Omit “or Judge”.

a Judge” wherever

Omit “or a Judge”.
Omit “jury”; insert ‘“jury given in
proceedings triable with a jury™.

Omit “or a Judge” wherever
occurring. .
Omit "or a Judge” wherever
occurring.

Omit the section.

Omit “or a Judge™.

Omit “in the form of a special™;
insert *a”.

Omit the section;
following section:—

20. Rules of Court ma

made under the Supreme Court
Act, 1969, for carrying the
purposes of this Act into effect.

Omit *, or a Judge thereof,”.

Omit “or issue o commission”,

Omit *“such Court or Judge™;
insert “the Court™.

Omit “or commission™ wherever
occurring.

Omit *‘or issued”, .

Omit “or commissions issued”.

the
be

insert

SECOND

Eunforcing
award.

55 Yic. No.
32, s, 11;
37 Vic. No.
11,s. 6.

Rules of
Court.
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SECOND SCHEDULE—continued.

First Column,

Second Column. ‘

Reference : Section, etc.,
5  to Act. Subject. | 45 he amended. Amendment.
No. 29, 1902] Arbitration— | Section 21— | Omit “cause in the said Courl in
—cont, conf, conl. its common law jurisdiction™;
insert *‘proceedings in the Court™,
Section 22 Omit the section.
10 Section 23 Omit “or commission™ whercver
occurring,
Omit “or issued”,
Omit “or a Judge™.
Omit *'a cause™; insert “proceed-
15 ings”.
Omit “such cauwse™; insert "“the
: proceedings™.
No, 66, 1902 Pawnbrokers | Section 46 After “sued” insert "'in any court
other than the Supreme Court".
20 No. 74, 1902 Vagrancy Subscction (2)| After “may™ insert *, except in

5
No. 95, 1902

30
35
40

45 No. 49, 1906

50

Public Roads

Mining | ..

of section
15.

Subsection (3)
of section 15,

Subsection (13)
of section
26

Subsection (14)
gf section

6.
Subsection (16)
of section

26.
Paragraph (b)
of sub-
section  (16)
of section

26.
Paragraphs (c)
and (d)} of
subsection
of
section 26,
Subsection (1)
of section
167.

the Supreme Court,”.
Omit “issue, and™; insert “issuc
”

After “‘action” insert “other than
en action in the Supreme Court”,
Ormit “*or suit™, :

Omit “‘or suit”; insert “‘other than
an action in the Supreme Court™.

After “If” insert *, in any such
action in a District Court,”.

Omit “has appeared®; insert **has
duly filed notice of intention to
defend the action or mnotice of
gpecial defence to the action”.

Omit these paragraphs; insert the
following new paragraph:—

(c) has judgment given againat

him. .
Omit *“Court:

Provided that the party so
appealing shall, within such time
and in such manner as may be
prescribed by the rules, give
notice of such appeal to the other
party, or his attorney, and also
give security (to be approved of
by the registrar of the said mining
appeal court) for costs of the
appeal and the amount of the
judgment, or in lien of giving

SECOND
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SECOND SCHEDULE—continued.

First Column.

Second Column.

Refcrence

5 toAd Subject,

Section, etc.,
to be amended.

Amendment.

No. 49, 1906
—cont,

Mining—eonf.

10

15

20

25

30

35

40

45

50

55

Subsection (1)
of scction
167 ——cont,

Subsection (2)
of section
167.

Subsection (3}
of section
167.

Subsection (I)
of section

168.
Section 169 ..

Section 171 ..

Section 172 ..

Section 174 ..

Subsection (2)
af‘! section
176.

such security, deposit in the hands
of such registrar the amount of
the judgment, together with sixty
dollars in addition to such
amount, to answer the costs of
the appeal if such appeal be
dismissed.”; insert “Court.”.

Omit “Such orders shall be final,
and such appeal shall be in such
manner and form, and subject to
such regulations in all respects as
the judges of the Supreme Court
may by general rules in that
behalf prescribe.”

Omit tbe subsection.

Omit “prescribed time™; insert
“time prescribed by rules of the
Supreme Court™.

Oinit “and the sum of forty dollars,
or such less sum as the warden
may order, to abide the costs of
the appeal,”.

Omit the section; insert the follow-
ing section:—

171. Where the warden refuses
to state a case, the Supreme
Court may, on application by
the appellant, order the warden
to state the case subject to the
appellant lodging the fces and
giving the security mentioned in
section 162 of this Act.

After “Court™ insert *“or such
other officer of the Supreme
Court as may be desigoated
by rules of the Supreme Court™.

Omit the section; insert the follow-
ing section:~- ‘

174. The practice and proceed-
ings in reference to the stating
of cases as herein provided
shalt be as prescribed by rules
ol the Supreme Court made
vnder the Supreme Court Act,

Omit "writ"; insert “grder”.

SECOND

Supreme
Court may
direct case
to be stated,

Ibid. 5. 104.

Rules of
practice.
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SECOND SCHEDULE—-continued,

First Column,

Second Column,

Reference

5 to Act.

Subject.

Section, etc.,
to be amended,

- Amendment,

No. 49, 1906
—cont.

10

15
No. 9, 1909

0

No. 23, 1912
5

30
35
40
45

50

53

Mining—coni.

Fire Brigades

District Courts

Subsection (2)
of section
181.

PART IX

Section 183 ..

Section 47 ..

Section 1

Section 3

Section 41

Omit *, or any judgse thereof,”.

Omit “Neo certiorari.” next before
section 183; insert the following
heading:-— *No - removal into
Supreme Court™.

Omit the section;
following section:—

183. No proceedings under
this Act shall be removed or
removable into the Supreme
Court.

insert the

Omit “plea”; insert “defence to
the action™.

Omit “amends, and may give this
Act and the special matter in
evidence.”; insert “amends.”.

Omit “PART
JURISDICTIONS —

DavistoN L.—Issues equity, pro-
bate, and matrimonial.—ss.
132-135.

Diviston 2. —Procedure in
matrimaonial matters.—ss.
136~138."

Omit “proceeding.”; insert “‘pro-
ceeding, including proceedings
taken pursuant to Part IIIA of
this Acr*

Omit the scetion; insert the follow-
ing secton—

41, (1} Subject to any Act,
the jurisdiction of the District
Courts shall extend to—

{a) any action founded on

contract or tort;

(b) any action, founded on
breach of statutory duty,
for recovery of damages;

(c) any action for the recovery
of any penalty, expenses,
contribution or  other
money recoverable by
virtue of any Act; and

{d) any other persopal action
at law—

in which the property sought to
be recovered does not exceed six
thousand dollars in value or in

SECOND

No removal
into
Supreme
Court.

Ibid. 5. 122,

IV.—OTHER

Qrdinary
jurisdiction
of the
Courts.

24 & 25 Geo.
5, ¢ 53, s=s.
40,41;

Act No. 6320
{Vic.), 5. 37,
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SECOND SCHEDULE—continued,

First Column.

Second Column.

Reference

to Act, Subject.

3

Section, etc.,
to be amended.

Amendment.

District Courts
—tont,

No. 23, 1912
—conl.

10
15
20
28
30
35
40
. 45

50

55

Section 41—
cont.

Subsection (2)
of section
44,

Subsection (3)
of section
44.

Subsection (4)
of section

Subsection (I)
of section

Subsection (2)
of section

which the amount claimed,
whether on balance of account or
after admitted set-off or
otherwise, does not exceed six
thousand dollars.

(2) In subsection one of
this section “penalty’” does not
include a fine to which any
person is liable on conviction
upen indictment or on summary
conviction.

Omit the subsection; insert the
following subscction:—

(2) Where difficult questions of
law or fact are likely to arise in
such action, the Supreme Court,
may, on the application of the
defendant or his Iandiord, order
that the action be tried in the
Supreme Court as proceedings
for possession of land and may
make such orders, if any, as to
procedure in the Supreme Court
as it thinks fit.

Omit the subsection; insert the
following subsection:—

(3) Where the Supreme Court
has ordered the action to be
tried in the Supreme Court, the
action shall he so tried, and all
proceedings in the District Court
in the action shall be dis-
continued.

Omit *, and the costs of all
proceedings subsequent to the
making of the order shall be
allowed and recovered in the
Supreme Court according to the
scale of costs in the Supreme
Court”. -

Omit “by writ of certiorari into
the Supreme Court by order of
any judge thereof”; insert “‘into
the Supreme Court by order of
the Supreme Court™.

Omit *such judpe; insert ‘‘the
Supreme Court™.

Omit *“such judge™; insert “the
Supreme Court”.

SECOND

24 & 25 Geo.
5.c. 53,8,
41,

Removal of
action to
Supreme
Court.

Ibid.
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SECOND SCHEDULE—continued,

First Column.

Second Column,

Reference
to Act.

Subject.

Section, etc.,
to be amended.

Amendment,

No.§23, 1912
—coni.

15

20

25

30

35

40

45

50

33

District Courts
—conl.

Section 48

Section 49 ..

Omit the section; insert the

following section:—

48. (1) Where an application is
pending in the Supreme Court
for an order of removal or
prohibition relating to an action

" in & District Court, the Supreme

Court may make orders for a
siay of proceedings in the acticn
until the determination af the
application or uptil the Supreme
Court otherwise orders,

(2) Where an order for a
stay of proceedings in an action
has been made under subsection
one of this section, the judge of
the District Court shall from time
to time adjourn the hearing of
the action to such day as he thinks
fit until the determination of the
application or until the Supreme

ourt otherwise orders; butif a
copy of the order for stay of
proceedings is not served by the
party who obtained it on the
opposite party and on the
registrar of the District Court
within a reasonable time, Dot
being less than two clear days
before the day fixed for hearing
of the action, the judge of the
District Court may order the
party who obtained the order for
stay of proceedings to pay all the
costs of the day, or so0 much
thereof as he thinks fit, ualess the
Supremc Court hns made some
order respecting such costs.

Omit the section; insert the

following section:—

49, Where an order of removal
or of prohibition relating to an
action in a District Court has
made by the Supreme Court on
an ex parie application, and ihe
party who obtained the order
does not serve upon the registrar
a copy of the order and give
notice to the opposite party
that the order has been made,

Action

may be
stayed
ducing
pendency of
application
for order of
removal or
prohibition.

Ibid. 5. 38.

Registrar to
be served
with copy

of order of
certiorari or
prohibition,

Ibid. 5. 39,

within a reasonable time, fnot

SECOND
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SECOND SCHEDULE—continued,

First Column.

Second Column.

Reference

5 to Act. Subject,

Section, etc.,
to be amended.

Amendment,

District Courts
—coni.

No. 23, 1912
—toni.

10

15

20

25

30

35

40

45

50

55°

Section 49—
cont.

Section 50 ..

Subsection (2)
of section
75.

Subsection (1)
g(f) section

Subsection (1)
gf section

Section 105 .,

being less than two clear days
before the day fixed for the
hearing of the action, the judge
of the District Court may order
the party who obtained the ordsr
of the Supreme Court to pay all
the costs of the day, or so much
thereof as he thinks fit, unless
the Supreme Court has made
some order respecting such costs.

Omit the section. '

Omit the subsection; insert the
following subsection:—

(2) Subject to any rules of
court, all matters which may be
made the subject of a cross action
between the parties, shall be
pleadable by way of set-off,
provided the like notice thereof is
given as is required in respect of
the special defences hereinbefore
mentioned.

After "otherwise, to be examined
as a witness in any proceeding
pending in such court”™ insert
“and for returning him to con-
finement”.

Omit *, and the person required by
such order to be brought before
the court shall be so brought
under the same care and custody,
and be dealt with in the same
manner in all respects as a
Erisoner required by writ of

abeas corpus awarded by the
Supreme Court to be brought
before such court to be examined
as a witness in any proceeding
pending in such court, is by law
required to be dealt with™.

Omit *, except an issue in any pro-
ceeding under the Matrimonial
Causes Act, 1899,*.

Omit the section; the
following section:—

105. (1) Except as provided in
this section or prescribed by rules
of court, exccution upon any
judgment in any District Court
may be issued without the leave
or order of a judge and without
any revival of the judgment,

insert

SECOND

Cross action.
Ibid, 5. 62(2).

Leave to
issue
execution.

No. 22, 1905,
8. 47.
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SECOND SCHEDULE~—continued.

First Column.

Sccond Column.

Reference

Section, etc,,

Subsection (1);

of section
114

Subsection (1)
of  section
131A.

Paragraph (d)
of sub-
scction (1)
og 1 section

131a.
Subsection (2)
of  section
131aA.

Subsection (3)
of section
131A.

1o Act. Subject, to be amended. Amendment.
No. 23, 1912| District Courts| Section 105— {2) Where more than
—con{. —cont. cont. twenty years have elapsed since

any judgment was pronounced
in any District Court, execution
wypon the judgment shall not be
smped without the lcave of a
judge of a District Court.

(3) Nothing in  this
section shall affect the powers of
a judge of a District Court to
order a stay of execution.

Omit “of the Supreme Court or’.

QOmit “actions or matters”; insert
“proceedings”.

Omit ‘‘actions™; insert “proceed-
ings".

Omit “actions or matters” wherever
occurring; insert “proceedings”.

Omit “of the Chief Judge in
Equity”; insert “'of the Supreme
Court".

Omit “of the said Chief Judge in
Equity”; insert ‘‘of the Supreme
Court”,

Omit “practice of the Suprewme
Court in  Equity”; insert
“practice af the Supreme Court™.

Omt “rules or™.

Omit the subsection; insert the
following subsection:—

{3) If during the progress of
any proceedings under subsection
one of this section it sball be
‘made to appear to the judge that
the subject-matter exceeds the
litnit in point of amount or value
to which the jurisdiction of the
court is theremn limited, it shall
not affect the validity of any
order already made, but it shall
‘be the duty of the judgo  to
dircct that the proceedings be
transferted to the Supreme Court,
and, after such direction, the
proceedings shall be continued in

SECOND
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SECOND SCHEDULE—continued.

First Column.

Second Column.

Reference

5 to Act. Subject.

Section, etc.,
to be amended.

Amendment.

District Courts
—canl.

No. 23, 1912
—cont.

10

15

20

25

30

35

40

45

50

55 .

Subsection (3)
of section
13tA—cont.

Subsection (4)
of  section
131a.

Subsection (5)
of section
131a.

the Supreme Court, subject to
any orders of the Supreme Court
as to procedure, as if they had
been commenced in that Court:

Provided always that, not-
withstanding such excess in the
amount or value of the limit to
which equitable jurisdiction is
given by subsection one of this
section, the Supreme Court may,
on the application of any of the
parties, order that the pro-
ceediogs be carried on and
prosecated in the District Court,

Omit the subsection; insert the
following subsection:—

(4) Where any proceedings
which might  have been
commenced under this section in
a District Court are pending in
the Supreme Court, the Supreme
Court may, on the application of
any of the partics, order that the
proceedings be transferred to the
District Court in which the
proceedings might havé been
commenced, and thereupon the
proceedings shall be carried on
in the District Court to which it
is ordcred they be transferred,
and the parties shall have the
same right of appeal as they
would have had if the proceedings
had been commenced in that
District Court.

Omit the subsecction; insert the
following subsection:—

(5) If during the progress of
any proceediops under sub-
section one of this section (not
being proceedings transferred
pursuant to subsection four of
this section) it shall be made to
appear to the judge that for any
sufficient reason the proceedings
should be transferred to the
Supreme Court, then without
prejudice to the validity of any
order already made the judge
may direct that the proceedings
be transferred accordingly, and,

P 67307—13
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SECOND SCHEDULE——continued.

First Column..

Sccond Column.

Reference : Section, etc., .

to Act. Subject. 10 be amended. Amendment.
Mo, 23, 1912| District Courts| Subscction (S)i after such direction, the pro-
—cont, —cont. of sectionl ceedings shall be continued in
131A—cons. | the Supreme Court, subjsct to

PART IV ..

Subseciion (1)
of section
139.

Scction 41 ..

any orders of the Supreme Court
as to procedure, as il they had
been commenced in that Court,
QOmit the Part,
Omit the subsection; insert the
foilowing subsection:—

(1) Where any proceedings
which might have "been com-
menced, otherwise than under
subsection one of section 131a
of this Act, in a District Court
are pending in the Supreme
Court, and pleadings in the
Supreme Court have closed, and
the claim in the proccedings—

(@) does not exceed one

thousand dollars: or

(b) though it originally

exceeded one thousand
dollars, is reduced by pay-
ment, an admitted set-off,
or otherwise to a sum not
exceeding one thousand
dollars,
and the whole or part of the
demand of the plaintiff is con-
tested, the Supreme Court may,
on the application of either
party, order such proceedings to
be tried in such District Court
as it thinks fit,
Omit  the section;
following section:—

141. (1) Where  proceedings
are remitied to a District Court
under section one hundred and
thirty-nine of this Act, the
plaintif shall lodge with the
registrar of such court a copy
of the order and of the pleadings
and the judge of such court shall
appoint a day for the trial of the
proceedings, notice whereol shal!
be sent in the prescribed manner
by the registrar to both parties
or their attorneys. Thereafter
the proceedings shall  be

insert the

~ SECOND

Supreme
Court may
remit
proceedings
to a District
Court.

No. 22, 1905,
s. 26,

Procedure
where
proceedings
remitted.

No. 22, 1905,
s. 28,
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SECOND SCHEDULE—continued.

First Column. - Second Column.

Section, etc.,
to be amended.

Reference

5 to Act Amendment.

Subject.

(

No. 23, 1912| Disirict Courts: Section ]41—| continued in such court as if they

—cont, ——cont. . cont, had been originally commenced
therein:

: Provided that on failure of
10 the plaintiff to lodge a copy of
the order and pleadings as
aforesajd within ten days-of the
entry of the said order, then the
. . IE defendant may lodge a copy
1s thereof.
: . (2} The costs of all pro-
ceedings subsequent to the
making of the said order shall be
: allowed according to the scale of
20 costs in the District Courts; and
the costs of the order and all
proceedings previously thereto
shall, subject to any order of the
Supreme Court, be allowed
25 according to the scale of costs in
: the Supreme Court,
Section 142 ..| Omit the section; insert the
following section:—

142. An appeal shall liec to the Appeal to
30 Supreme Court from the ruling, Supreme
order, direction or decision of Court,
the judge in point of law, or
upon the admissivon or rcjection
of any evidence, in any action
as in a District Court or in any
. procecdings in interpleader in a
District Court—

{a) where the appeal involves

directly or indirectly any
40 claim, demand or question
to or respecting  any
property or any civil right
amounting to or of the
value of one thousand
45 dollars or vpwards—as of
right; or
(b) in any case—by leave of
the Supreme Court.
‘ Section 143 ..| Omit the section.
50 Section 144 ..| Omit the section, e
o ‘ Subsection (1) After *“section™ insert “‘or as
of section| directed by the Supreme Court™.

.
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SECOND SCHEDULE—continucd.

First Column,

Second Column.

Reference

Section, elc.,

to Act. - Subject. to be amended. Amendment.
No. 23, 19120 District Courts| Subsection (3)} Omit the subsection; inscrt the
—cont, ~—cant, i following subsection:—

of section
145.

Section 147 ..

Subsection (2)
of  section
149,

(3) In any such appeal—

{a) the Suprcme Court, if it is
of opinion that a non-suit
should have been ordered
at the trial, may order a
non-suit;

{b) the Supreme Court, if it is
of opinion that upon the
evidence any party is as a
matter of law entitled to a
verdict in the action or
proceedings or upom any
issue therein, may give that
verdict and may order such
judgment to be entered as
1s =ppropriate to that
verdict;

(¢) the Supreme Court may
order a new trial of the
action or proceedings or of
any jssue therein,

Omit the section; insert the
following section:—

147. If a judge or an officer
of any District Court refuses to
do any act relating to the duties
of his office, the Supreme Court
may, on the application of any
pariy rcquiring such act to be
done, by order direct the judge
or cfficer to do the act.

Omit the subsection; insert the
following subsection:—

{(2) Whenever the manner or
form of procedure for taking any
step in any civil action or matter
in a District Court is not pre-
scribed by the Act under which
such step is to be taken or by
rules of court or by the practice
of the court, a judge of the
court raay direct what manner or
form of procedure is to be
followed, and any step taken in
accordance with the direction
given shall be deemed to be
regular and sufficient.

SECOND

Supreme
Court

may order a
judge or
officer to act.

ibid. s. 110.
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SECOND SCHEDULE—continued.

First Column.

Second Column.

Reference

5 o Act, Subject.

Section, etc.,
to be amended.

Amendment,.

Government

No. 30, 1912
o Railways.

10
15
20
25
30
35
40
45

50

Paragraph (¢}
of  section
26.

Paragraph (c)
of subsection
(4) of section
1008,

Paragraph (b)
of subsection
(4) of section
100D,

Omit the paragraph; insert the
following paragraph:—

{¢) recover any such tolls as a
debt or liguidated demand

T in a court of competent
) Jurisdiction.
Omit the paragraph; insert the
following paragraph:—

{¢) where any payment is made
under the indcmnity and,
at the time of the payment,
the officer has not obtained
judgment for damnges
against the person paying
under the indemnity, the
payment shall, to the extent
of its amount, be a defence
to proceedings by the
worker against that person
for damages.

Omit the paragraph; insert the
following paragraph:—

(b) any payment made to the
officer before the date of
the election by way of
galary at the rate so
ascertained, after making
due allowance, in the case
where the oflicer returns to
duty before the date of the
clection, for any salary
properly payable to him
in respect of the duties of
the classification in which
he is employed after his
return to duty and before
the date of the election,
shall, to the extent of its
amounf— )

{i} be & defence to a claim
against the Com-
missioner for Railways
for damages; and

(i} be set off against any
sum which becomes
payable by such Com-
missioper as compen-
sation (including the
cost of medical or
hospital treatment or
ambulonce service).

SECOND
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SECOND SCHEDULE—-continued.

First Column,

Second Column.

Reference

! Section, etc.,

1o Act. Subject. to be armended. Amendment.
No. 30, 1912] Government | Subsection {(4) After “action™ insert *'other than
—cont, Railways— of section| "an action in the Supreme Cour{”.
‘ o conf. 144,
No. 33, 1912 Small  Debts; Section 47 Omit the section; insert the
0 Recovery. following section :—
- 47, Where more than six years
have elapsed since a judgment
was recovered in a court of peity
sessions, execution upon the
i5 judgment shall not be issued
without the leave of the court.
Section 71 ., .| After “person may" insert “, ex-
cept in the Supreme Court,™.
Omit *if the plaintiff be nonsuited
20 or discontinue his action, or a
verdict pass against him or
judgment be had for the defend-
ant upon demurrer”; insert “‘in
any such action brought in a
25 District Court if a verdict pass
against the plaintif or the
plaintiff be nonsuited or dis-
continu¢ his action after the
defendant has duly filed notice of
30 intention to defend the action or
notice of special defence to the
. action”,
No. 73, 1912| Irrigation Subsection (4)] After “action” insert “other than
of section| an action in the Supreme Court”,
35 1%.

No.7,1913..{ Crown Lands) Subsection (2)) Omit “in its equitable jurisdiction,
Consolida- of section| which may be obtained in the
tion, 129, manner prescribed by rules of

‘ court, or until such rules are
40 made, by summeons at chambers™,
Subsection (6r)) Omit *“in its equitable jurisdiction,
of sectiony which may be obtained in the
145a. manner prescribed by rules of
court, or until such rules are
45 made by summons at chambers”,
Subsection (2)] Omit “by way of scire facias™;
of section| insert “in the Supreme Court".
234, Omit “of the Supreme Court™;
insert “of the Court™.
50 Section 249 .| After “in every such proceeding”

insert *, other than a proceeding
in the Supreme Court,”’.

Omit “wpon demurrer or other-
wige".

SECOND

Execution
after six
¥ears.

No. 18, 1905,
s.



199~

Supreme Court.

SECOND SCHEDULE—continued.

First Column.

Second Column,

Reference . Section, ctc.,
5  to Act. Subject. to be amended. Amendment.
No. 7, 1913—| Crown Lands| Subsection (3) Omit “in its equitable jurisdiction
cont. Consolida- of  section which may be obtained in the
tion—cont. 265, manner prescribed by rules of
court, or until such rules are
10 made, by summons at chambers™.
Subsection (1)} After *decree” wherever occurring
of section insert “judgment™.
270.
Subsection (4); Omit “in its equitable jurisdiction,
15 of section| which may be obtained in the
272, manner prescribed by rules of
court, or until such rules are
made by summons at chambers™.
Secrion 280 ..| Omit *“(d) any remedy by writ of
20 scire facias where a  granot™;

Local Govern-

25 No. 41, 1919
. ment.

30 Subsection (1)] Omit *“‘or a judge thereof”
of section
43, :
Subsection (2)| Omit “or a judge thereof™.
of section Omit “grant a rulc or™; insert
15 44. “make an”,
Omit “or judge™.
- Subsection (3)| Omit “rule or’ wherever occurring.
23; section Omit “*or judge”.
40 Subsection Omit  “or  judge™  wherever
(3a) of OCCUITING.
section 44. ; Omit “rule or”.
Subsection (4)| Omit “rule or™,
of section =
45 44, . .
Subsection (5)| Omit “*rule or™.
of section
44.
Subsection (6)] Omit “rule or”,
50 of section

Subsection (10)
of section
151

Subsection (1)
of section
45.

insert **(d) any right of the
Crown to proceed in the Supreme
Court for the repeal of a grant
which™,

Omit “No writ of prohibition or
certiorari shall lie™; insert “The
Supreme Court shall not make
any order of prohibition or of
removal or quashing”.

Omit *or a judge thereof™.
Omit “or judge”  wherever
occurring.

SECOND
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SECOND SCHEDULE—continued,

First Column,

Second Column.

Relerence

Section, etc.,

to Act, Subjeet. {6 be amended, Amendment.
No. 41, 1919} Local Govern-| Subsection (2){ Omit “or any judge thereol™.
—cont, .

ment—cont.

of section
45

Subsection 3
of section
45,

Omit the subsection;

insert the

following subsection:—

{3) Where the court has made
an order that an inguiry be held
by a person named in the order—

ta)

b

()

the court may by the same
or any subsequent order—
(i) give all such directions
touching the time,
place, and manner of
holding the inquiry as
appear reasonable and
just;
give all such directions
touching all matters
and circumstances
connected with the
holding of the inguiry
as appear reasonable
and just;

(i)

(iii} command the atten-
dance of any person
named therein for the
purpose  of  being
examined, or the
production of any
writing menitoned
therein;

(iv) command any person
to be sworn;

(v} command any person
to answer any lawful
quesfion;

every person whose

attendance is commanded

by order of the court
shall be entitled to the
same conduct mongy and
payment for expenses and
loss of time as upon the
hearing of proceedings in
the court;

no person shall be
compelled to produce any
writing in respect of which
fhe has suflicient lawful
objection to production on
any ground of privilege;

SECOND
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SECOND SCHEDULE—continued.

First Column,

Second Column.

Reference

Section, etc.,

10 Act. Subject. to be amended. Amendment.
No. 41, 1919| Local Govern-| Subsection (3) (d) wilful disobedience of any
-—conl. ment—cont. of section 45 order of the court

—canf.

Subsection (1)
of section46.
Paragraph (a)
of subsec-
tion (3) of
section 192,

Paragraph (b)
of subsec-
tion (3) of
section 192,

Subsection (2)
of section
192¢c.

Subsection (1)
of section
193.

Paragraph (c)
of subsec-
tion (1) of
section 243,

commanding the attendance
of any person named
thercin for the purpose
of being examined, or the
production of any writing
mentioned  therein, or
commanding any person to
be sworn, or commanding
a person to answer a
question or guestions shall
contempt of court;

(e) the person namcd in the
order as the person to
hold the inquiry shall take
the evidence of any witness
upon the oath of such
witness administered by the
person so named;
any witoecss who, upon oath
30 admipistered by the
person named in the order,
wilfully and corruptly gives
any false evidence shall be
deemed guilty of perjury.
Omit “rule or" wherever ogeurTing.
Omit “or.a judge thereof™.
Omit the paragraph; insert the

following paragraph:—

{a) it has been established to
the satisfaction of the
Supreme Court that the
debenture has been Iost or
accidently burni or other-
wise destroyed before it
has been paid oﬁ' ;

Omit “judge’; insert “court™,

()

Omit “Master in Lunacy™; insert
*Master in the Protective
Division™.

Omit “in its equitable jurisdiction™.

Omit “plea, notice of defence or
statement of defence as the casc
may be is duly filed”; insert
“statement of defence or notice

SECOND
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SECOND SCHEDULE—continucd.,

First Column,

Second Column,

Reference
to Act.

Subiject.

Section, etc.,
to be amended.

Amendment.

No. 41, 1919

~—coni. .

Local Govern-
ment—cont.

Paragraph (c)
of subsection
(1) of section
243——com,

Subsection (3)
of section
273,

Subsection (4)
of section

- 273,

Subsection (5)
of ' section
273,

Subsection (8)
of  section
342ac,
Suobsection (2)
of  section
384,

Subsection (3}
of  section
392,

‘Omit “shall be binding™:

of defence, as the case may be,
has been duly filed or, where a
statement of defence or hotice of
defence s not in accordance
with the practice of the court,
reasonable notice in writing of
intention to rely on the defence
has been given to the council™.
Omit “a judge of™,

Omit “Such judge”; insert “The
court™.

Omit *he"; insert “it”.

Omit “such judge™; imsert ‘“‘the
court”™,
Omit “he”
insert “it".
Omit “made by the judges of that
Court or any two of them"™;
insert “of the Supreme Court™.
Omit ‘‘either party may refer the
matter to the Chief Judge in
Equity, and such judge may
summon witnesses, hear evidence,
and determine the matter, and
make such order with respect
thereto and to the costs of such
reference as having regard to the
ciccumstances of the case he
thinks just™; insert “‘the Supreme
~ Court, on the application of
either party, may determine the
matter and make such orders
with respect thereto as having
regard to the circumstances of the

casc it thinks just™.

Omit “The order of such judge
~shall be final,”; insert “No
appeal shall lie to the Court of
Appcal from the orders.™.

wherever otcurring:

insert
“The orders shall be binding"”.

Omit “‘as an order™; insert “‘as

- orders™.

Omit “of law or equity”.

SECOND
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SECOND SCHEDULE—continued,

First Column.

Second Column.

Reference

to Act Subject.

5

Section, ctc.,
to be amcnded.

Amendment.

Local Govern-
ment—conf.

No. 41, 1919
—CoNt,

10
15
20
25
30
35
40
45

50

“Subsection (6)

) Subsection (£}

-'Subscétion ({}]

Subsection (5)
of section
561.

Subsection {5)
of section
564,

Subsection (0}
of scclion!
580,

Subscetion (5)!
of scction
580

of section
580,

Subs:cuon (7
of section

- 5BO.

Subsection (8)
of section
580. .

. of scection
590.
Subsecuon (2)
of section
- 590,

aof  section
597.

Omit “in its equitable jurisdiction
which may be applied for by
summons in Chambers and in
respect to the application the
court may make such order as to
costs as it thinks proper”.

Omit “in its equitable jurisdiction
which may be applied for by
summons in Chambers and in
respect of the application the
court may make such order as
to ¢costs as it thinks proper™.

Omit A writ or other proccss"
insert “Proceedings”,

Omit “sued out or served upon™;

insert *‘commenced against™.

Omit “or any judge of the court™.

Omit “or judge™ wherever occur-
ring.

Omit “a judge of™,

Omit “in accordance with rules of
court’.

Omit “judge may, if he":
“court may, if it™.

Omit “Any person whao is dissatis-
fied with the decision of the judge
on any such application may
appeal to the Supreme Court and
that court may on the appeal
make any order which ought 10
have been made in the first
instance,

Every such appeal shall be
made i in accordance with rules of
court”.

Omit “in bar’; inscrt ““as a defence
to the action”.

After “action™ insert “other than
an action in the Supréme Court™.

insert

After “debt” insert “‘or liquidated
demand™.

Omit the subsection,

Omit the subsection,
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SECOND SCHEDULE—continued.

First Column.

Second Column,

Reference : Section, etc.,
to Act. Sobject. to be amended. Amendment.
No. 41, 1919 Local Govern-| Subsection (1A} Omit the subsection.

—cont, ment—conr. of  section

597.

Subsection (2); Omit “or suit™,
of section
597

Sectio'n 557 ..

Subsection (6)
of section
508,

Subsection (1)
of section
599,

Paragraph (b)
of sub-
section (1)
of section
610,

Subsection (3)
of section
611,

Subsection (3)
of section
654,

Insert next afier subsection (4) the
following new subsection:-—

(5) Proceedings for the
recovery of any rate by the
enforcement of the charge on the
Iand shall not be taken in any
court.

Omit “plea notice of defence or
statement of defence, as the case
may be, is duly filed™; insert
“defence or notice of defence, as
the case may be, has been duly

ed or, where a defence or
notice of defence is not in
accordance with the practice of
the court, reasonable notice in
writing has been given to the
plaintiff that the matier is in
dispute”.

Omit “plea notice of defence or
statement of defence, as the case
may be, is duly filed"; insert
“*defence or natice of defence, as
the case may be, has been duly
filed or, where a defence or
notice of defence is not in accord-
ance with the practice of the
court, reasonable notice in
writing of intention to rely on
the defence has been given to
the plaintif™.

Omit “in its equitable jurisdiction™.

Omit “in its equitable jurisdiction’'.

Omit the subsection; insert the
following subsection :—

(3) Any such order may, upon

the application of the Minister

or of either council, by leave of

SECOND
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SECOND SCHEDULE—continued.

First Column,

Second Column.

Reference
5 to Act.

Subject.

Section, etc.,
to be amended.

Amendment.

No. 41, 1919
—conf.

10 No. 47, 1920

15

20

25

30

35

40

45

50

55 .

Local Govern-
ment—cant.

Stamp Duties

Subsection (3)
of section
654—cont.

Section 3

Subsection (1)
(ng section

Section 63

Subsection (2)
of section
117

Subsection (1)
of section
124,

Subsection (3)
og section

Subsection (4)
of section
124,
Subsection (5)
of  section
124

Subse;:tion (6)
of scction
124,

the Supreme Court, be enforced
in the same manner as a judgment
or order of the said court to the

same cffect.

Omit *action or suit™; insert
“‘proceedings™.

Omit the subsection; insert thc

following subscction:—

(I} Any fine incurred for any
breach of the provisions of
scction ninety-two of this Act
may be recovered with costs by
any person whomsoever in a
summary way before any two
justices of the peace and any
other finc incurred under this
Act may be recovered with
costs in a summary way before
any iwo justices of the pcace or
may be recovered by proceedings
in the Supreme Court in the name
of the Commissioner or of the
Attorney-General for recovery of
the fine as a debt.

Omit “decree or order” wherever
occurring; inser! “decree, judg-
ment or order™.

Omit “‘of the Probate Jurisdiction™;
insert “in Probate™.

Omit *“Court of Appeal”; insert
“*Supreme Court™,
Omit the subsection; insert the

following subsection:—

(3) The appellant shall within
seven days after receiving the
case commence in the court
proceedings on the case.

Omit “Court of Appeal”;
“court™,

insert

Omit “Court of Appeal” wherever
occurring; insert ‘‘court™.

Omit the subsection; insert the
following subsection:-—

(6) On the hearing of the case
the appellant may dispute any
fact or document stated in the
case,

SECOND
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SECOND SCHEDULE-—continued.

First Column,

Second Column.

Reference

Section, etc.,

Supreme

5 to Act. Subject. 16 be amended. Amendment.
Wo. 47, 1920) Stamp Duties, Subsection {7)] Omit the subsection.
—cont, —cont. of  section
: 124,
Subsection (8)] Omit the subsection; insert the
10 of section| following subsection:— ‘

124. (8) In deciding the question of

costs the court shall have regard

- to the evidence furnished to the

. Commissioner and to the extent

15 to which the Commissioner’s

assessment exceeds the amount

admitted by the appellant before

the appeal was commenced and

the extent to which the Com-

20 missioner’s assessment is shs-

tained or otherwise.

Subsection (9) Omit “set down such case for

of section| hearing™; insert “commence in

- 124. the court proceedings on the
25 case™, o

Parzgraph (b); Omit “by way of action or suit™;

ofsubsection insert *'in proceedings in a court™,

(1) of section

1243a.

30 Section 132 ..} Omit "suit is™; insert “"proceedings
are”,
Omit “such suit™; insert ‘“*such
proceedings™.
Subsection (I} Omit the subsection; insert the
35 of section| [following subsection:—

133, (1) Ifany person makes default
in delivering to the Commissioner
any account or statement required
by this Act to be so delivered for

40 the purpose of any duty under
this Act the Supreme Court, on
the application of the Com-
missioner, may order the person
in default to deliver the account

45 . or statement within such period
as the court may order,

Section 134 ..| Omit the section; insert the
following section:—
134. The Supreme Court, on

50 the application of the Com-

missloner, may order any person
who has received money payable
by way of duty or fine under this
Act or the administrator of such

SECOND

Court may
enforce pay-
ment of
moneys
received

for duty or
fige,

1898, Np. 27,
s, 24
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SECOND SCHEDULE—continued.

First Column,

Second Column.

Refcrence . Section, etc.,
1o Act. Subject. to be amended. Amendment.
No. 47, 1920| Stamp Duties| Section [34— person to deliver to the Com-
—cont. —caiil, cont. missioner an account on oath of
such duty or money and to pay
the same ta the Commissioner.
Subsection (3)] Omit “action or suit™; insert
of section| “‘proceedings™.
140.
Subsection (4)] Omit “action or suit™; insert
of section] ‘“proceedings”.
5 140, ] )
No. 10, 1921| Land and! Paragraph (a)l Omit the paragraph; insert the
Valuation ofsubsection|  following paragraph:—
Court. (a) Where a praciising barrister

20

25

30

35

40

45

55

6 of section
4,

Paragraph (b)
of subsection
& of section

4.
Subsection (2)
of section 9.

Subsection (3)
of section 9,

Subsection (4)
of section 9,

is appointed a judge under
this section he shall, by
virtue of such appeintment,
become a judge of the
Supreme Court for all
purposes and in all respects
as if at the date of such
appointment he had b=en
appointed a judge of the
Supreme Court in accord-
ance with the law for the
time being in force relating
to the appointment of
judges of the Supreme
Court.

Omit “puisne™.

Omit ‘“proceeding™;
ceedings”.

Omit by action™,

Omit the subsection; insert the
following subsection: —

(3) The Prothonotary shalt re-
mit the proceedings to the court
for determination, but, if there
are pleadings, he shall not remit
the proceedings until the plead-
ings are closed.

Omit *“‘hearing of the action™;
insert *‘hearing of the proceed-
ings™.

Omit “Provided that the judge shall
not be bound te appoint a place
for the hearing in accordance with
the venue laid in the action.”

insert “pro-
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SECOND SCHEDULE—continued.

First Column.

Second Column.

Reference

Section, etc.,

1o Act. Subiject. to be amended. Amendment.
No, 10, 1921| Land and| Subsection (5)| Omit ‘‘action™; insert “proceed-
—caonf. VYaluation of section 9., ings".
Court-—cent.| Subsection (6)] Omit “action™; insert “proceed-
of section 9. ings™.
Subsection (2)} Omit *‘a summons™; insert “pro-
of section| cess of the court requiring his
14. appearance™.
Subsection (1)} Omit “Court of Appeal”; insert
?; section)] “Supreme Court™.
Subsection (2)] Omit the subsection.
of section
Sybsection (3) Omit the subsection.
of section
17.
Subsection (4)] Omit “Court of Appeal”; insert
of section] “Supreme Court™.
Subsection (1)| Omit *at commen law".
of section
19.
Subsection (2); Omit “order, and to have execution
of sectiony for such amount and costs issued
19 and enforced in the same way as
may be done upon judgments at
common law:"; insert “‘order:”,
No. 42, 1924| Administration| Section 2 Omit *DyvisioN 3.—Supreme Court

of Justice.

Subsection (2)
of section 3.
Subsection ([}
of scction 5.

Section 7

Procedure Act, 1900-—ss. 11-14.".

Cmit  “Division  4.—Interpleader
Aeg, 190t —1, 15,7,

Omit “Common Law Procedure
Act, 1899, and™,

Omit “ss. 16, 17"; insert “s5. 17",

Omit “DivisioNn 6.—Equity Act,
1901—s. 18.",

Omit “SCHEDULE.”,

Omit the subscction.

Omit “in manner prescribed by

rules of court or, until so
prescribed, by motion™.
Omit the section; insert the

following section:—

7. (1) Rules of court may be
made under the Supreme Court
Act, 1969, regulating the practice
and procedure (including scales
of fees and evidence) in respect
of proceedings of any kind under
this Part of this Act,

SECOND

Power to
make rules.
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SECOND SCHBEDULE—continued.

First Column.

Second Column,

Reference
5 to Act.

Sabject,

Section, cte,,
ta be amended.

Amendment.

No, 42, 1924
~cont.

10

15

20

25

30

No. 15, 1926
35

40

45

50

Administration
of Justice—
cont,

Workers®
Compensas
tion.

Section 7—
cont.

PART III

Section 11
Section 12
Section 13
PART III

Section'15 ..
PART 1II ..

Section 16 ..
PART IIT ..

Section 18 ..
Section 19 ..
Section 20 ..

Section 18D

Paragraph (o)
of sub-
section (3)
of section
29

Paragraph (d)
of b-
section |
of section
29

Paragraph (e)
of sub-
section  (3)
og section

29.
Subsection (1)
of section

su
(3).

(2) Subsection one of this
section does not limit the rule-
making powers conferrcd by the
Supreme Court Act, 1969,

Omit the heading “DivisioN 3.—
Supreme Court Procedure Aci,
1900",

Omit the section.

QOmit the section.

Omit the section.

..| Oomil the heading “DrvisioN 4.—

Internleader Act, 15017,

Omit the section.

Omit the heading “DivisioNn 5.—
Common Law Procedure Act,
1899, and Inrerest on Judements
Amendment Act, 1900."; insert
“Dnvision 5.—Interest on Judg-
ments Amendment Act, 1900.%.

Omit the scction,

Omit the heading ‘“‘Division 6.—
Equity Act, 1901.”.

Omit the section.

Omit the section.

Omit “'suit, action, or other matter
which is”; insert "“action or
other proceedings™.

Omit “in its equitable jurisdiction”.

Omit “in its equitable jurisdiction™.

Omit “by notice of appeal filed in
the Equity Office™.

Omit “in its equitable jurisdiction™,

Onmit the paragraph.

Omit “of judicature™.

P 67307—14
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SECOND SCHEDULE—-—continued,

First Column.

Second Column,

Reference . Section, etc.,
to Act. Subject. to be amended. Amendment.
No. 15, 1926 Workers’ Subsection {2)] Omit “‘writ of prohlbjtmn or
~cont. Compensa- of section| certiorari shall lie"; insert “order
tion—cont, 37 of prohibition or order of

Par?gmph (a}

sub-|
section ()
of section

.

Paragraph (b}

of sub-
section (4)
of section
37

Paragraph {(¢)
of sub-
section  (4)
of section
37

Paragraph (d)
of sub-
section  (4)
of section
37.

Paragraph (e}
of sub-
section (4)

P of se.cli}c:n 3&’_}
aragrap
of sub-

(4)

section

section
of

Paragraph (g)

of section
8.

Subsection (2)
of section
63.

remaval into the Supreme Court
shall be made™,

Omit the paragraph; insert the
followmg paragraph —

(a) If apy party to any pro-
ceedings before the Commission
is aggrieved by any award, order,
ruling, direction or dec:s:on of
the Commission in point of law

" or in relation to the admission or
rejection of any evidence, such
party may appeal from the same
to the Supreme Court.”,

Omit “'under this Aect™; mscrt “by
the Commission®.

Omit “Court of Appeal”;
“Supreme Court™.

insert

Omit the paragraph.

Omit “Court of Appeal”; insert

“Supreme Court”.

Omit the paragraph.

Omit “The Commission': insert
“Subject to any order of the

Supreme Court, the Com-
mission’.
Omit ‘‘such order”; insert “a

-stay of procecdmgs ordered by
the Supreme Court or by the
Comumission”,

Omit “in its common law juris-
d:ct:on" wherever  occurring;
insert *“in the Common Law
Division".

Omit “he obtains judgment against
his employer independently of
this Act”; insert “in pro-
ceedings mdcpendently of th:s

., SECOND
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SECOND SCHEDULE—-continucd.

First Column.

Second Column,

Reference . Section, etc.,
to Act. Subject. to be amended. Amendment.
No. 15, 1926 Workers’ Subsection (2)) Act he accepts money brought
—cont. Compensa- of section] into court by this employer or
tion—cont. 63—cont. he obtains judgment against his

Paragraph (a}
of subsec-
tion (3) of
section 63.

Subsection (5)
of  section
63,

Subsection (6)
of section
63.

Paragraph (c)
of subsection
(1) of section

employer”.

Omit “such judgment”; insert
“such acceptance or judgment™.

Omit “a judge of".

Omit “in accordance with rules of
courl™.

Omit “judge may, if he”; insert
“court may, if it”.

Omit “*Any person who is dissatis-
fied with the decision of the
judge on apy such application
may appeal to the Supreme
Court and that court may on the
appeal make any order which
ought to have been made in the
first instance. Ewvery suchappeal
shall be made in accordance
with rules of court.”

Omit the subsection; insert the
following subsection:— :

(5) Where any payment b

way of compensation under this
Act has been made, the payment
shall, to the extent of ifs amount,
be a defence to proceedings
against the employer independ-
ently of this Act in respect of
the injury.

Omit “injury, but any sum so™;
insert “injury and ‘*“proceedings
against the employer” does not
include proceedings in which any
such order or direction is made
or given, but any sum™.

Omit the paragraph; insert the
following paragraph:—

(c) where any payment is made
under the indemnity and,
at the time of the payment,
the worker has not obtained
judgment  for  damages
against the person paying
under the indemnity, the
payment shall, to the extent
of its amount, be a defence
to procecdings by the
worker against that person
for damages;

SECOND
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SECOND SCHEDULE—-continued,

First Column.

Second Column.

Reference . Section, ete., .
to Act. Subject. to be amended. Amendment,
No. 18, 1930 Transport Paragraph (z)| Omit “at law" insert "“in a court of
of subsec-| competent jurisdiction™.
tion {4} of|.
section 60,
Paragraph (c){ Omit the paragraph; insert the
of subsection, following paragraph:—
{4) of section (c) where any payment is made
124, © under the indemnity and,

Subsection (1)
of  section
1248,

Subsection (2)
of section
124p,

Paragraph (b)
of subsection
{4) of section
24p.

at the time of the payment,
the officer has not obtaincd
judgment for" damages
against the person paying
under the indemnity, the
payment shall, to the extent
of its amount, be a defence
to proceedings by the officer
against that person for
damages.

Omit “for Road Trzpsport and
Tramways™ wherever occurring.
Omit “such Commissioner™; insert

“the Commissioner”,
Omit “for Road Transport and
Tramways".

Omit the paragraph; insert the
following paragraph:—

(b) any payment made to the
officer before the date of
the election by way of
salary at the rate s0
ascertained, after making
due allowance, in the case
where the officer returns to
duty before the date of the
clection, for any salary
properly payable to him
n respect of the duties of
the classification in which
he is employed after his
return to duty and before
the date of the election,
shall, to the exteat of its
amount—

(i} be a defence to a claim
against the Com-
missioner for damages;
and

SECOND
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SECOND SCHEDULE—continued.

First Column.,

Second Column,

Reference . Section, etc.,
5 toAct. Subject. to be amended. Amendment,
No. 18, 1930| Transport— | Paragraph (b) (ii} be set off against any
—-COonf., cont, - of subsection sum which becomes
(4) of section payable by the Com-
124p.—cont, missioner as compen-
10 sation (including the
c9t of medical or
bhospiinl  treament or
ambulance service).
Section 124B. .| Insert next after subsection (5) the
15 following new subsection:—

(6) 1n this section, except
in 5ubsecuon five, “the Com- -
missioner” means the Com-
missioner for Government Trans-

20 port or the Commissioner for
Motor Transport, as the case may
require, by whom the officer is
employed.

Section 125 ..| Omit “of law™.
25 Subsection (6)| Omit “a judge of™,
of section| Omit “in manner prescribed by
154. ritles of court™.
Omit “Such Judge" insert “The
couri”.

30 Omit “‘as to him"; ; insert “‘as to it™.

Paragraph (a)| Omit the paragraph; insert the
of subsec-| Tfollowing paragraph:—
tion (3) of (a) it has been estnblished to
section 194, the satisfaction of the

35 Supreme Court that the

debenture has been lost or
destroyed before it has been
aid ofl;
Paragraph (b)] Omit “judge”; insert “court™.
40 of subsec-
tion (3) of
section 194,
Subsection (1)) Omit “in its equitable jurisdiction,
of section; in  accordance with rules of

45 court,”.

Subsectmn L&) Omi: "ledgE before whom™; insert

of section| *court before which’. '

) Subsection {#)| After “action” insert “‘other than
50 gf section;  an action in the Snpreme Court*.
Section 252 ..| Omit “the court of appcal" msert

“a court of appeal™.

SECOND



Reference . Section, ete.,
5  toAct, Subject. |45 be amended. Amendment.
No, 3, 1932 | Ministry of Subsection (4)] After *action” insert “other than
Transport. o_f’ section| an action in the Supreme Court™.
1
No. 31, 1932 Transport Subsection (4)! After “‘action” insert “other than
0 {Division of| of section| an action in the Supreme Court™.
Functions). 28.
No. 47, 1935 Maritime Paragraph (a)} Omit the paragraph; insert the
Services. of subsec-| following paragraph:—
tion (3) of (a) it has been established to
15 . section 24p. the satisfaction of the
’ Supreme GCourt that the
debenture has been lost or
destroyed before it has been
paid off;
20 Paragraph (b)| Omit “judge”; insert “court”.
of subsec-
tion (3) of
section 24p, .
Subsection (1)} Omit “a judge of”.
25 of section| Omit “in accordance with rules
40, of court™.
Omit “judge may, il he”; insert
“‘court may, if it".
Omit “Any person who is dissatis-
30 fied with the decision of the
judge on any such application
may appeal to the Supreme Court
and that court may on the
appeal make any order which
35 ought to have been made in the
first instance,

Every such appeal shall be
made in accordance with rules of
court.,”

40 Subsection (4)) Omit *judge before whom™; insert
o[f) section] *‘court before which™,
Subsection (5)| After “action™ insert “other than
of section an action in the Supreme Court”.
45 40,
Ne. 11, 1940 Administration| Section 2 ..| Omit “PART II—AMENDMENTS OF
of Justice. SurremME CoURT AND CIRCUIT
Courrs Act, 1900-1935."
Cmit “PART IV-——AMENDMENTS OF
50 Equrry Acr, 1901."
PARTII ..| Omijt the Part.
PART 1V .. Omit the Part.
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SECOND SCHEDULE—continued.

First Column.

Second Column.

SECOND



215

Supreme Court.

SECOND SCHEDULE—continued.

First Colurnn.

Second Column.

Reference

5  toAct.

Subject.

Scction, etc.,
to be amended.

Amendment.

No. 28, 1944

10

15

20

25

30

35

No. 33, 1546

40

45

50

35

Law Reform
(Miscella-
neous Provi-
sions).

Law Reform
(Miscella-
neous Provi-
sions).

Subsection (3)
of section 2.

Subsection (2)
of section 4.

Subsection (3),
of section 4.

Section 4

Subsection (2)
of section 1.
Part I

Subsection (1)

of section 2.|°

Subsection (1)

of section 3.
Subsection (3)
- of section 4.

Omit “n judpe of that Court sitting
either i court or in chambers”;
mnsert “thnt Court”.

Omit *“court and the court™;
insert “Supreme Court and that
Coun™.

Omit “coutt thinks"; insert “Court
thinks"”,

Omit “The jurisdiction conferred by
this subsection may be exercised
by any judge of the court sitting
inits Common Law Jurisdiction™,

Omit *court”; insert “Court™.

Omit “jury” wherever occurring
insert “Court™.

Omi¢ *“they may think™;
*the Court may think™.
Omit “as the jury by their verdict
find and direct”: insert “as the

Court finds and directs™.

insert

.| Insert next after subsection (3) the

following new subsection :—

{3a) Where any case to which
subsectinn (3) of this section
applies is tried by a judge sitting
with 2 jury, the jury shall find
the shares of damages and the
judpe shall direct in accordance
with the finding.

Omit “s5. 2-4"; insert *“ss, 1a-4".

Next before section 2 insert the
following new section:—
la. This Part applics to all
courts of competent jurisdiction
other than the Supreme Court,
Alter “any court™ insert “to which
this Part applies™.

Application
of Part.

After “any court” inscrt “to which

this Part applies™.
Omit the subsection:
following subsection:—

(3) The power to make rules of
court conferred by this section
may be exercised—

(a) in relation to proceedings

in the District Courts, by a
majority of the Distriet
Court judges;

SECOND
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SECOND SCHEDULE-—continued.

First Column.

Second Column.

Reference

Section, etc.,

to Act. Subject. 1o be smended, Amendment.
No. 33, 1946) Law  Reform| Subsection (3) (b) in relation to proceedings in
—cont. (Miscella- of section (4) courts of peity sessions
neous Provi<|  ——conr. exercising jurisdiction under
sions)— the Small Debts Recovery
cont, Act, 1912, as amended by
subsequent Acts, by the

Governor.

No. 22, 1950] Electricity Paragraph (a) Omit the paragraph; insert the

Commuission.

ofsubsection
(3) of section

Paragraph (b)
of subsection
{3) of scetion

Subs.bction (1)
of section

6.
Section 96 ..

Subsection (1)
of section
100.

Subsection (4)
of section
100,
Subsection (5)
of section
100.

following paragraph:—

{a) it has been established to
the satisfaction of the
Supreme Court that the
debenture has been lost or
destroyed before it has been

aid off;
Omit “judge™; 1nsert “Court™.

Omit “in its equitable jurisdiction,
in accordance with rules of
court,”.

Omit the section;
following section:—

96. Any charge, fes or money
due to the Commission under the
grovisnons of this Act or any

-law may be recovered as a
debt or liquidated demand in a
court of competent jurisdiction,

Omit “A writ or other process™;
ingsert “Proceedings”.

Omit “sued out or served upon™;
insert “commenced apainst™.

Omit “or any judge of the court™,

Omit “or judge™ wherever occur-

insert the

. ring.

Omit **a judge of™.

Omit “in accordance with rules of
court”,

Omit “judge may, if he"; insert
“court may, if it”.

Omit "“Any person who is dis-
satisfied with the decision of the
judge on any such application
may appeal to the Supreme
Court and that court may on the
appeal make any order which
ought to have been made in the
first instance.

SECOND

Recovery of
charges, etc.
cf. Act No,

20, 1938,
5. 128.
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SECOND SCHEDULE—-continued.

First Column.

Second Column.

Reference : Section, etc.,
5  toAct. Subject. | {5 be amended. Amendment.
No. 22, 1950| Electricity Subsection (5) Every such appeal shall be
—cont. Commission of section| made in accordance with rules of
—cont. 100——cont. court”.
Subsection (6)] Omit “‘in bar™; insert ‘‘as a defence
10 of section| to the action™.
Subsection (7)| After *‘action™ insert “other than
of section| an action in the Supreme Court”,
100,
15 No. 11, 1951| Sydney Paragraph (2)! Omit the paragraph; insert the
Harbour of sub-|  following paragraph:—
Transport. section (3) (&) it has been established to
. of section the satisfaction of the
15. Supreme Court that the
20 debenture has been lost or
destroyed before it has been
paid off;
Paragraph (b)) Omit “judge™; insert “Covort™.
of 51.:;25
section
25 of  section
18.
Section 16 Omit “in its equitable jurisdiction,
in accordance with rules of
30 court,”.
Section 31 Omit the section; insert the
following section:—
31. Any charge fee or money
due to the Board vnder the
35 provisions of this Act or any
regulation may be recovered as
a debt or lignidated demand in a
court of competent jurisdiction.
Subsection (1)) Omit *A writ or other process™;
40 of section| insert *'Proceedings”.
4. Omit “sued out or served upon™;
tnsert ‘‘commenced against™.
Subsection (4)] Omit *“or any judge of the court”.
of section) Omit “or judge"  wherever
45 . occurring,
Subsection (5) Omit “a judge of”.
of  section| Omit “in accordance with rules of
34, court™,
Omit “judge may, if he”; insert
50 “court may, il it”,

Omit “Any person who is dissatis-
fied with the decision of the
judge on any such application

' may appeal to the Supreme
55 Court and that court may on the

SECOND

Recovery of
charges, etc,
cf. Act No.
20, 1938,

s. 128,
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SECOND SCHEDULE—continued.

Second Column.

Section, etc.,
to be amended.

Amendment.

First Column.
Reference .
5  to Act. Subject.
No. 11, 1951} Sydney
—conf., Harbour
Trapsport—
coni.
10
15
No. 9, 1952 | Prisons ..
20
25
30
35
40
45
50

Subsection (5)
of section
34—cont,

Subsection (6)
of section

34,

Subsection (7)
of section
34,

PART vl

Paragraph (k)

of sub-
section (1)
of section
50,

appeal make any order which
ought to have been made in the
first instance.

Every such appeal shall be
made in accordance with rules
of court.”,

Omit “in bar™; insert “as a defence
to the action™.

After “action™ insert “other than
action in the Supreme Court™.

Insert next after section 40 the
following new section.:—
40A. (1) Every governor of a
prison shall, at the times pre-
scribed by regulations made under
this Act, make returns in writing
to the Supreme Court as to all
persons detained in such prison,
otherwise than in pursuance of a
sentence, giving the particulars
prescribed by such regulations.

(2) If any governor of a
prison fails to make such returns,
he may be ordered by the Court
to pay a fine not exceeding one
thousand dollars.

(3) After the receipt of
such returns with respect to a
prison, the Court, sitting in
open court in the exercise of the
criminal jurisdiction of the Court,
shall deliver such prison.

{4) Except as aforesaid, it
shall not be obligatory on the
Court to deliver any prison, or
for a governor of a prison,

Gaol
delivery.

unless so directed by the Court, .-

to make any such returns.

(5) For any of the
purposes aforesaid the Court
shall be constituted by any one
Judge of the Court.

Omit “prisoners.”;
“‘prisoners;".

inscrt

SECOND
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SECOND SCHEDULE-continued.

First Column,

Second Colunan.

Section, etc.,
to be arnended.

Amendment.

Reference .
5 to Act. Subject.
No. 9, 1952—.! Prisons—cerit.
cont.
10
15 No. 36, 1354 Grain FEleva-
tors.
20
25
30
35
40
45 -
50
55

Subsection ()
of seclion
50.

Par?graph (a)

sub-
section  (3)
of section
40.

Paragraph (b)
of sub-
section  (3)
of section

Subsection (1)
of section
41,

Subsection (2)
of section

Subsection (&)
of section
53,
Subsection (1)
of section
56.

Subsection (4)

of seclion
56.

Subsection (5)
of section

s

Tnsert next after paragraph (k)
the fullowtng two new para-
graphs:—

1y} the times for the making of
returns to the Supreme
Court for gaol delivery;

(m) the particulars to be given
in returns to the Supreme
Court for gaol dehvery.

Omit the paragraph; insert the
following pamgrap h —

(a) it has been established to
the satisfaction of the
Supreme Court that the
debenture has been lost or
destroyed before it has
been paid off;

Omit “judge”; insert “Court™.

Omit “in its equitable jursdiction,
in accordance with rules of
court,”.

After "debt" insert "or liquidated
demand®.

Omit the subsection.

Omit “A writ or other process"”;
insert “Proceedings™.

Omit “sued out or served upon";
insert *‘commenced against™.

Omit “or any judge of the court”,

Omit  “or judge™  wherever

OCCUITing.

Omit “a Judgc of .

Omit “in accordance with rules
of count”.

Omil *“judge may, il he™; insert
“Court may, if it”.

Omit “Any person who is
dissatisfied with the decision of
the judge on any such application
may appeal to the Supreme Court
and that Court may on the appeal
make any order which ought to
have been made in the first
instance. .

SECOND
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SECOND SCHEDULE-—continued.

First Column.

Second Column.

Reference : Section, etc., .
5 to Act Subject. to be amended. Amendment.
No. 36, 1954 Grain Eleva-| Subsection (5) Every such appeal shall be
—conl. tors—cont. of section made in accordance with rules of
S6—rom. court™.

10

15 No. 59, 1963

20

25

30

35

40

435

50

55

State Planning
Authority.

Subsection (6)]
og section|

56.

Subsection (7)
of section
56.

Paragraph (a)
ofsnbsection
(531) of section

Paragraph (b)
of subsection
(3) of section

Subsection (1)
of section
52,

Section 67

Subgection {1} O

of section

Subsection (4)
of section

70,

Subsection (5)
of  section
70.

Omit “in bar™; insert “'a3 a defence
to the action”.

After “action™ inscrt *‘other than
an action in the Supreme Court®.

Omit  the paragraph; insert the
following paragraph:-—

{a) it has been established to
the satisfaction of the
Supreme Court that the
debenture has been lost or
destroyed before it has
been paid off;

Omit “judge”; insert “court™.

Omit “in its equitable jurisdiction™.

.| ©Omit the section; insert the folow-

ing section:—

€7. Any charge, fee or money
due to the Authority under the
provisions of this Act may be
recavered as a debt or liquidated
demand in a court of competent
Jjurisdiction,
mit “A writ or other process™;
insert “‘Proceedings™,

Omit “sued out or served upon”;
insert “commenced against”,
Omit “or any judge of the court™.

Omit  “or  judge™  wherever
occurring.
COmit “a judge of",

Omit “in accordance with rules of
court”,

Omit “judge may, if he”; insert
“court may, if it™.

Omit “Any person who is dissatis-
fied with the decision of the
judge on any such application
may appeal fo the Supretne
Court and that court may on the

SECOND
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SECOND SCHEDULE—continued.

First Column.

Second Column.

Reference
to Act.

Subject.

Section, etc.,
to be amended.

Amendment.

No. 59, 1963
—con,

No, 32, 15965

State Planning
Authority
—conr,

Law Reform
{Miscella-
neous Pro-
visions).

Subsection (5)
of section
70——cont,

Subsection (6}
of section
70.

Subsection (7)
of section

Sectioﬁ 3

PART II

Subsection (1)
of section 4.
Section 5

appeal make any order which
ought to have been made in the
first instance.

Every such appeal shall be
made in accordance with rules
of court™,

Omit “in bar™; insert “as a defence
to the action”.

After “action” insert “other than
.an action in the Supreme
Court™.

Omit “HEARING AND. " DETER-
MINATION OF CiviL AcCTions”;
insert “TmiAL avy JurRy IN
DisTrRICT  COURTS”.

Omit “PART V.—DECLARATORY
ORDERS—s5s. 15, 16.”

Omit “PART VIL—Power TO
ENll_'iER SUBSTITUTED VERDICT—
5 17.7

Omit “ss, 18, 19.”: insert “s. 19.”

Omit *ss. 23-27.”: insert *‘ss.
26-27".

Omit the heading “HEARING AND
DETERMINATION OF ‘CiviL
Actions”; insert the following
heading:;—

“Triat ay JURY IN DISTRICT

"

COURTS.
Omit “in the Supreme Court or”,

Omit the section; insert the follow-
ing section:—

5. In any action to which this
Part applies the court may on the
application of any party made
not later than such time before
the trial as may be limited by
rules of court, upon being
satisfied that circumstances exist
which render it desirgble to do
s0 and shall—

(a) where both parties so apply;

or

(b) where the action is for
damages in respect of the
death of or bodily injury
to any person and is based
upon sny act, neglect or

SECOND

Amendment
of procedure
as to trials by

jury.
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SECOND SCHEDULE—continued,

First Column.

Second Column.

Reference

Section, etc.,

5 o Act. Subject.  145'be amended. Amendment,
No. 32, 1965 Law Reform | Section 5— default of the defendaat for
~—cant. {Miscella- cont. which, if proved, he would,
neous Provi- as the employer ol that
gions)-—conf. person and not otherwise,

10 ipéur liability to the plain-

tiff,
order that the action be tried with
a jury; but save as aforesaid, any
action to which this Part applies

15 shall, notwithstanding section
ninety of the District Courts Act,
1912, as amended by subsequent
Acts, be tried by a judge without

ury;

20 Provided that the provisions of
this section shall be without
prejudice to the power of the
court to order, in accordance
with rules of court, that different

25 questions af fact arising in any
action be tried by different modes
of trial, and where any such
order is made the provisions of
this section shall have effect

30 accordingly.

Subsection (1) Omit “in the Supreme Court or™.
of section
Sa. .

Subsection (2)| Omit “in the Supreme Coutt or™.

35 gf section

Al

Paragraph (c)] Omit “as a satisfaction of the
ofsubsection] judgment obtained™; insert “to
() ofsection| any extent as a defence to the

40 3 proceedings”,

Omit "“be a satisfaction of the
judgment”; insert “be a
defence”,
Section 12 Omit the section.
45 Section 14 ..{ Omit “of the Supreme Court or™,
PARTY ..| Omit the Part.
PART VI ..| Omit the Part.
Section 18 .,{ Omit the section.
Paragrapk {a)| Omit the paragraph.
50 og section
Paragraph (c)| Omit the paragraph.
of section
22. .
55 Paragraph (d)| Omit the paragraph.

of section

SECOND
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SECOND SCHEDULE—confinued.

First Column.

Second Column,

Reference . Section, etc.,
5 to Act. Subject. 1o be amended. Amendment.
No. 32, 1965 Law Reform | Paragraph (g)| Omit the paragraph.
—cont. (Miscella- of section
neous Provi-| 22,
sions)—cont.| Paragraph (h)| Omit the paragraph.
10 of section
22,
Paragraph (i)] Omit the paragraph.
of section
22, )

15 Paragraph (j)| Omit the paragraph,

of section ‘
22,

Paragraph (k)| Omit the paragraph.
of section

20 22,

Section 23 Omit the section.
Section 24 ..| Omit the section.
Section 25 ..| Omit the section.
SCHEDULE | Omit so much as refers to Acts

25 No. 21, 1899, No. 35, 15900,
No. 49, 1900, No. 24, 1501 and
No. 19, 1903, .

No. 72, 1967 Supreme Court| Section 2 Omit the section; insert the
{Summary following section:—

30 Jurisdiction). 2. In this Act, unless in-
consistent with the context or
subject-matter—

“Court” means the Supreme
Court of New South Wales.
38 *“Court of Appeal' means the
Court of Appeal as constituted
by the Supreme Court Act, 1969,
excreising, pursuant to that Act,
the jurisdiction of the Court,

40 “Jucdge” means Judge of the
Court.

: Section 8 Omit “of court™: imert “of court
made under this Act”.

Section 10 ..| Omit “of court”; insert “of court

45 made under this Act”.

Section 15 Omit the section; insert the
following section :—

15, (1) The payment of any

moneys ordered by a Judge

50 excrcising summary jurisdiction

under this Act to be paid as a
penalty may be enforced, subject
to any order in respect thercof
made under section sixteen of this

SECOND

Interpreta-
tion.

Enforce-
ment of fines
and orders
for payment
of moneys.
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SECOND SCHEDULE—continued.

First Column.

Second Column,

Reference

5 to Act. Subject,

Section, etc.,
to be amended.

Amendment.

No. 72, 1967
—cont,

Supreme Court
(Summary
Jurisdiction)
—cont.,

10

15

20

25

30

35

40

Section 15—
cont.

Subsection (2)
‘13115' section

Subsection (1)
of section
18.

Subsection (3)
of section
18.

Subsection (1)
of section

Section 20
Section 21 ..

Act, ag if the order for payment
were an order of the Court, made
under the Supreme Court Act,
1969, for payment of the moneys
to Her Majesty.

{2) The payment of any
moneys ordered by a Judge
exercising summary jucisdiction

- under this Act to be paid for
costs may be enforced, subject
to gny order made-in respect
thereof under section sixteen of
this Act, as if the order for
payment were an order of the
Court, made under the Supreme
Court Act, 1969, for the payment
of the moneys to the person to
whom the costs are ordered to be
paid.

Omit “of court”; insert “of court
made under this Act”,

Omit “special”.

Omit “of the Court of Appeal™;
insert “of court made under this
Act”,

Omit “special™; insert "stated"”.

Omit “that Court™; insert “the
Court of Appeal™.

Omit “rules of the Court of
Appeal”; insert “rules of court
made under this Act”.

Omit “special” wherever occurring.

Omit the section; insert the
following section:—

21, Where the Judps refuses to Court may
state a case, the Count of Appeat dijrect case to
may, an the application of the be stated,
appellant, order the Judge to
sipte the case subject to the
appellant entcring into the recog-
nizance mentioned in subsection
one of section mineteen of this
Act,

Omit” the section;
following section:—

12, Where the appellant has Appellant to
received the case or has heen commence
notified in writing that it has proceedings

on case,

SECOND

45

50

Section 22 .. insert the
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SECOND SCHEDULE-—conlinued,

First Column.

Second Column.

Reference . Section, etc.,
§  toAct. Subject. {5 be amended. Amendment.
No. 72, 1967 Supreme Court| Section 22— been stated and signed and is
—gont. (Summary conl. available, he shall commence,
Jurisdiction) under the Suprcme Court Act,
—CoHl, 1969, proceedings thereon in the
10 Court. .
Section 23 Omit the section: insert the
following section:—
23, (1) The Court of Appeal
shall hear and determine the
15 question or questions of law aris-
iog on any case and shafl—
fn} reverse, affirm or amend
the determination in respect
of which the case was
20 stated; :
(b) remit the matter to the
~Judge with the opinion of
the Court of Appeal there-
n; or
25 (c) make such other order in
relation to the matter as
seems fit.
{2) The dccision of the
Court of Appeal on the hearing
30 of any such case shall be binding
on the Judge and upon all parties
to the proceedings in which the
determination was made,
Subsection (1)) Omit *, within iwenty-one days
15 of section| after the conviction or order,™.
Subsection (3)| Omit “and shall have power to
of secction| make such order as to the costs
2 of the Appeal as to the Court of
40 : Appeal seems fit”,
] Section 25 Omit “special”.
Section 26 Omit *“by any of the means
authorised by rules of the Court”.
Section 27 ..| Omit the section,
45 Subsection (1){ Omit “The”; insert “Subject to
of section| the Supreme Court Act, 1969,
29 the™.
Omit “general rules™; insert *“‘rules
of court under this Act”.
50 Subsection (2} Omit *“svbsection may”; insert
of section] ‘“‘subsection may, subject to the
29, Supreme Court Act, 1969,”,
Paragraph ﬁt;)_ Omit “of the Court’; insert *of
of  su court made under this Act”.
55 section  (2)
' of section
29.

P 6730715

SECOND

Powers of
the Court
of Appeal
in dealing
with cases
so stated.
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SECOND SCHEDULE-—continued.

First Column.

Second Column.

Reference . Section, etc.,
5 o Act. Subject. to be amended. Amendment. .
No. 3, 1968 | Administration; Section 3 Omit “PART TII.—AMENDMENT OF
of Justice. ComMON LAwW PROCEDURE ACT,
1899-1967—s5. 5.”.
‘Onit “PART 1V.—AMENDMENT OF
10 SueremMe Count AND CIRCUIT
Courts AcT, 1900-1867—s. 6.7,
Omit “PART Y.—AMENDMENT OF
Eourry Acrt, 1901-1965—s. 7.7
Paragraph (b} Omit thc paragraph.
15 21’ scction
PART TH ..| Omit the Part.
PART 1Y ..| Omit the Part.
PART ¥ .| Omit the Part.
20 SCHEDULE | Omit so much as refers to Acts
No. 21, 1899, No. 35, 1900 and
No. 24, 1931.
No. 11, 1968| Sydney Farm| Paragraph (a)l Omit the paragraph; insert the
Produce of sub-| following paragraph:—
25 Marketing section (3 (a) it has been established to
Authority, of section the satisfaction of the
31. Supreme Court that the
debenture or bond has been
lost or destroyed before it
30 . has been paid off;
Paragraph (b)] Omit “judge™; insert “court™.
of  sub-
section  (3)
of section
3s A i ; ;
Section 41 Omit the section; insert the
following section :—
41. Any charge, fee, remuner-
ation or meoney due to the
40 Authority under the provisions
of this Act or the repulations
may be recovered as a debt or
liquidated demand in a court of
competent jurisdiction.
45 Subsection (1){ Omit “A writ or other process”;
of section| insert “Proceedings”™.
. Omit “sued out or served upon”;
insert “commenced against™.
Subsection (4)| Omit “‘or any judge of the court”.
50 of section) Omit “or  judge™  wherover
44, occurring.
Subsection (5)| Omit *a judge of”.
of section Omit “in accordance with rules of
. court’’.
55 Omil *judge may, if he"; ipsert

“court may, if it™.

. SECOND

Recovery of
charges, etc.
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SECOND SCHEDULE—continued,

First Column.

Second Column.

Reference . Section, etc.,
5 1o Act. Subject, to be amended. Amendment.
No. 11, 1968] Sydncy Farm| Subsection (5)) Omit *Any person who is dissatis-
—conl, Produce of section| fied with the decision of the
Markeling 44-—cony, judge on any such application
Authority— may appeal to the Supreme Court
10 cont. and that Court may on the appeal
make any order which ought to
have been made in the frst
instance.
Every such appeal shall be
15 made in accordance with rules of
coumrt.”,
Subsection (6) Omit *in bar’’; insert ‘‘as a
25 section|  defence to the action™.
20 Subsection (7) After “action” insert “other than
2‘1; section| an action in the Supreme Court™.

THIRD
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THIRD SCHEDULE.

CITATION.
Column 1. Column 2.
5  Reference Subject. Citation.
55 Vic. No. 12 | Partnership . ..| Partnership Act, 1892-1969.
60 Vic. Mo. 23 | Municipal Council of] Municipal Council of Sydney Electric
Syduney Electric Light-) Lighting Act, 1896-1969,
ing.
10 No. 11, 1898 ,.i Evidence .. .. ..| Evidence Act, 1898-1965,
No. 13, 1898 ..| Wills, Probate and Ad-| Wills, Probate and Administration
mainistration. Act, 1898-1969,
No. 22, 1898 ..} Legal Practitioners Lcgal Practitioners Act, 1898-1969.
15 No. 18, 1899 .. Landlord and Tenant Landlord and Tenant Act, 1899-1969,
No. 24, 1899 . .| Stage-carriages " ..] Stage-carriages Act, 1899-1969.
No. 16, 1900 . .| Sheriff SherifT Act, 1900-1969.
No. 20, 1300 ..{ Oaths . Oaths Act, 1900-1969.
No. 25, 1500 ..| Real Property ..| Real Property Act, 1300-1965.
20 No. 34, 1500 .. Witnesses Examination .. Wilté:lggses Examination Act, 1900-
No. 5, 1901 ..| Police Offences ..+ Police Offences Act, 1301-1969.
No. 8§, 1901 Judgment Creditors'| Judgment Creditors’ Remedies Act,
Remedies. 1901-1969,
25 No. 9,1901 .. Acatomy .. Anatomy Act, 1901-1969,
No. 28, 1901 ..| Hawkers and Pedlers Hawkers and Pedlers Act, 1901-1969.
No, 33, 1501 Inclosed Lands Protection In(ils?sgd Lands Protection Act, 1901~
69,
No. 27, 1802 . .| Justices .1 Justices Act, 1902-1969.
30 No. 29,1502 ..| Arbitration Arbitration Act, 1902-1969,
No. 86, 1902 ..| Pawabrokers Pawnbrokers Act, 1902-1969.
No. 95, 1902 ..i Public Roads . ..| Public Roads Act, 1902-1969,
No. 14, 1906 ..; Adminstration Amending] Administration Amending Act, 1906-

No. 49, 1906
35 No. .

40

No. 13,1921
45

No. 10, 1921

No. 42, 1924 ..
50 No. 15, 1925 ..
No. 15, 1926 ..

9, 1909 ..
No. 30, 1912 ..

No. 33, 1912 ..
No. 73, 1912 ..

Mo. 19, 1913 ..
No. 47, 1920 ..

Mining
Fire Brigades
Government Railways

Small Debts Recovery ..

Irrigation ..

Public Trustee

Stamp Duties

Real Property
ment).

Land and Valuation Court

{Amend-

Administration of Justice
Administration of Justice

Waorkers’ Compensation. .

1965,
Mining Act, 1906-1969.

:{ Fire Brigades Act. 1909-1969.

Govecrnment 1912~
1969,

Small Debts Recovery Act, 1912-
1969

Railways Act,

.| Irrigation Act, 19121969,

Public Trustee Act, 1913-1969.

Stamp Duties Act, 1920-1965.

Real Property (Amendment) Act,
1921-1969.

Land and Valuation Court Act,
1921-1969.

Adl:;:irgds(rmion of Justice Act, 1924-

69,

Administration of Justice Act, 1925~

1969

Workers' Compensation’ Act, 1926—
1969.

THIRD

Sec. 7.
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THIRD SCHEDULE—continued.

Column 1. Column 2,
s Refercnce Subject. Citation.
No. 7,1928 ..| Supteme Court and| Supreme Court and District Court
District Court (Judges).] (Judges) Act, 19218-1969,
No. 18, 1930 ..| Transport ‘e ..t Transport Act, 1930-196%.
No. 49, 1930 ..| Landlord and Tenant| Landlord and Tenant (Distress Aboli-
(Distress Abolition). tion)} Act, 1930-1969.

No. 3,1932 .| Ministry of Transport Ministry of Transport Act, 1932-1969.
No. 31, 1932 .| Transport {Division of| Transport (Division of Functions)
Functions). Act, 1832-1969,

No. 49, 1932 ..| Wills, Probate and Ad-[ Wills, Probate and Administration

15
No. 14, 1935

20 No. 47, 1935 .
No. 35, 1937 ..
No. 30, 1938 ..

25 No. 11, 1940 ..

No. 44, 1940 ,

No, 37, 1941

No. 28, 1944 ..
No. 33, 1946 ..
5 No. 41, 1947 .
No. 22, 1948 ..

40 No. 22, 1950 .

No. 11, 1951

No. 9,1952 ..
45 No. 41, 1953 ..
No. 18, 1954 ..

No, 36, 1954 ..
50 No, 40, 1954 ..

No. 13, 1957 ..
55 No. 10, 1958 ..

(Amend-

Supreme  Court  and
Circuit Courts (Pro-
thonotary) Amendment,

Maritime Services

Statute Law Revision

Conveyancing, Trustee
and Probate (Amend-
ment),

Administration of Justice

ministration
- ment).

Attachment
Limitation.
Supreme  Court and
Circuit Courts (Amend-
ment).
Law Reform (Miscel-
laneaus Provisions),
Law Reform  (Miscel-
laneous Provisions),
Jury {Amendment)
Supreme  Court and
Circuit Courts  {Pro-
thonotary) Amendment.
Electricity Commission ..

of Wages

Sydney Harbour Trans-
port. -

Prisons .. ..

Judges’ Pensions ..

Supreme Court, Industrial
Arbitration and
Workers’ Compensation
(Amendment).

Grain Elevators .. .

Administration of Estates

Supreme Court Procedure
Common Law Procedure

and Landlord and
Tenant (Amendment).

(Amendment) Act, 1932-1969,

Supreme Court and Circuit Courts
(Prothonotary) Amendment Act,
1935-1969,

Maritime Services Act, 1935-1969,

-_| Statute Law Revision Act, 1937-1969.

Conveyancing, Trustee and Probate
(Amendment) Act, 1938-19695.

Administration of Justice Act, 1940~
1969

Attachment of Wages Limitation
Act, 1940-1959,

Supreme Court and Circuit Courts
Amendment} Act, 1941-1969.

Law Reform (Miscellaneous Pro-
visions) Act, 1944-1349,

Law Reform (Miscellanecus Pro-
visions) Act, 19461969,

Jury (Amendment) Act, 1947-1969.

Supreme Court and Circuit Courts
{Prothonotary) Amendment Act,
1948-1949. .

E‘lclt;tricity Commission Act, 1950-

69

Sytliggg'ﬂarbour Transport Act, 1951-
Prisons' Act, 1952-1969,

-1 Judges" Pensions Act, 1953-1969.

Supreme Court, Industrizl Arbitration
and  Warkers'  Compensation
(Amendment) Act, 1954-1969,

Grain Elevators Act, 1954-1969.

Adlrgégistration of Estates Act, 1954-

Suprcn;c Court Procedure Act, 1957—
1969.

Common Law Procedure and Land-
ford and Tenant (Amendment)
Act, 1958-1969.

THIRD
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THIRD SCHEDULE—continued.

Column 1. Column 2.
s Reference Subject. Citation.
No, 55,1960 ..| Landlord and Tenant| Landlord and Tenant (Amendment)
(Amendment). Act, 1960-1569.
No. 29, 1961 ..| Industrial Arbitration| Industrial Arbiuation (Basic Wage)

10

No. 37, 1964

15 No. 32,1964 ..
No. 66, 1964 ..
No. 12, 1965 ..

20

No. 32, 1965 .
No. 29, 1967 .
No. 72, 1967 .
No. 86, 1967 .

25

30

No. 59, 1963 .

No. 3,1968 .
No. 11, 1968 ..

{Basic Wage) Amend-
ment),
State Planning Authority

..} Industrial Arbitration
{Amendment).
Judges* Pensions and

Equity (Amendment).

Workers’ Compensation
(Amendment).
Supreme Court and

Circuit Courts Amend-
ment,
Law Reform (Miscel-
laneous Provisions).
Legal Practitioners
(Amendment).
Supreme Court (Summary,
Jurisdiction).

Industrial Arbitration
(Basic Wage) Amend-
ment.

Administration of Justice

Sydney Farm Produce
Marketing Authority.

Amendment Act, 1961-1969.
State Planning Authority Act, 1963-
1969.

Industrial Arbitration (Amendment)
Act, 196419569,

Judges' Pensions and Equity (Amend-
ment) Act, 19641969,

Workers' Compensation (Amend-
ment) Act, 1964-1969.

Supreme Court and Circuit Courts
{Amendment) Act, 1965-1969.

Law Reform (Miscellancous Pro-
visions) Act, 1965-1969,

Legal Practitioners (Amendment) Act,
1967-1965,

Supreme Court (Summary Jurisdic-
tion) Act, 1967-1969,

Industrial Arbitration (Basic Wage)
Amendment Act, 1967-1969,

A:}m(ii;istration of Justice Act, 1968-

965,

Sydney Farm Produce Marketing
Authority Act, 1968-1969.

FOURTH
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FOURTH SCHEDULE.

SUPREME COURT RULES, 1969,

PART 1.

PRELIMINARY.

. These rules may be cited as the “Supreme Court Rules, 15697, Sgort
title.

. These rules shall commence on the commencement of the Act. Commence-
‘ merit.

. These rules are divided as follows— Division
of rules.

P_ART I.—PRELIMINARY.

PART 2.—TIME.

PART 3.—DiscovERY BEFORE SUlT.

PART 4—COMMENCEMENT OF PROCEEDINGS,
PART 5.~—PROCEEDINGS BY SUMMONS,
PART 6.—CROSS-CLAIMS.

PART 7.—ORIGINATING PROCESS.

PART B.—CAUSES OF ACTION AND PARTIES.
PART 9.—-SERVICE: GENERAL.

PART 10.—SeRvicE QUTSIDE THE STATE.
DivisioN 1.—General—rr. 1-6.
DIVISION 2.—Service in Foreign Country—rr. 7-13.

PART 11.—AFPPEARANCE,
PART 12 —TRANSFER AND CONSOLIDATION.

PART 13.—SuMMARY DISPOSAL.
DivisioN 1.—Summary Judgment—rr. 1-4.
DrvisioN 2.—Summary Stay or Dismissal—r. 5.
Diviston 3.—General—r. 6.

YT o

v FOURTH
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FOURTH SCHEDULE—continued.
PART 14—CoMMERCIAL LisT.
PART 15.—PLEADING.
DwvisioN 1.—Preliminary—rr. 1, 2,
DivisioN 2. —Particular Pleadings—rr. 3-5.
DivisioN 3.—Form and Manner of Pleading—rr, 6-19.
DivisioNn 4.—Progress of Pleading—rr. 20-22.
DivisioN 5.—General—rr. 23-27.

PART 16.—PARTICULARS.

PART 17,~—~DEFAULT JUDGMENT,

PART 18.—ADMISSIONS.

PART 19.—MoTIiONS.

PART 20.—AMENDMENT.

PART 21.—WITHDRAWAL AND DISCONTINUANCE.
PART 22 ~—PaYMENT INTO COURT.

PART 23.—DiscoverRy AND INSPECTION oF DOCUMENTS.
DwvisioN 1.—Discovery—rr. 1-8.
DivisioN 2.—Inspection—rr. 9-13.
DivisioN 3.~—General—rr, 14-16.

PART 24.—INTERROGATORIES.

PART 25.—MEDICAL EXAMINATION ; INSPECTION OF PROPERTY,
ETC.

DivisioN 1. —Medical Examination—rr. 1-7.
DivisioN 2.—fnspection of Property, etc.—rr. 8, 9.
DivisioN 3.—Default—r. 10.

PART 26.—DIRECTIONS.

PART 27.—EVIDENCE BY DEPOSITION.

PART 28.—INTERIM PRESERVATION, ETC.

PART 29.—RECEIVERS.

PART 30.—DrsposaL oF LaND.

PART 31.—SEPARATE DECISION OF QUESBTIONS.

PART 32.—STATED CAsEs.

DmvisioNn 1.—External Stated Case—rr. 1-3,

Division 2.—Stated Cases Generally—rr. 4-8.
FOURTH

Part 1.
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FOURTH SCHEDULE—continued.
PART 33.—SeTTING DownN FoOR TRIAL,
PART 34.~—TRIAL.
PART 35.—ASSESSMENT.
PART 36—-EvIDENCE: (GENERAL.
PART 37.—SUBPOENAS.

. PART 38.—AFFIDAVITS,

PART 39 —Court EXPERT.

PART 40.—JUDGMENTS AND ORDERS: (GENERAL.

PART 41.—JUDGMENTS AND ORDERS: MINUTES AND ENTRY.

Dmasion 1—Common Law Division—r, 1.
DivisioN 2.—Settlement Generally—rr. 2-8.
DivisioN 3.—Review—r. 9.

DivisioN 4.—Entry—rr. 10-14,

DivisioNn 5.—Copies and Service—rr. 15, 16.

PART 42.—JUDGMENTS AND ORDERS: ENFORCEMENT.

PART 43.—DISCOVERY IN A0 OF ENFORCEMENT.
PART 44.;—-Wm'rs oF EXEcuTION: (GENERAL.
PART 45, —LEVY OF PROPERTY,

PART 46.—GARNISHMENT.

PART 47.—CHARGING AND STOP QRDERS.
PART 48.—ACCOUNTS AND INQUIRIES: (GENERAL.

PART 49.—AcCCOUNTS, INQUIRIES, ETC.: EQUITY DIVISION.

DivisioN 1.—General—rr. 1-9.

Drvision 2. —Adminisiration Accounts and Inguiries, e1C.e=

rr. 10-19.
PART 50.—Funps IN COURT.

PART 51.—CoURT OF APPEAL. )
DivisioN 1.—Preliminary—rr. 1, 2.
DivisioN 2.—Appeals—rr. 3-18.
DivisioN 3, —Appeal Papers—rr. 19-25.
DivisioN 4.—Written submissions—rr. 26-30,
Dvisior §.—General—rr. 31-34,

FOURTH

Part 1.
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FOURTH SCHEDULE—continued.

PART 52.—CosTs.
Division 1.—Preliminary—rr. 1-10,
DavisioN 2.—Entitlement—rr. 11-21,
DavisioNn 3—Party and Party Basis—rr, 22-28,
DrvisioN 4—Common Fund and Trustee Bases—rr. 29-31. -
Dmvision 5.—Solicitor and Client Basis—rr, 32, 33.
DmvisioN 6.—Taxing Officers—rr. 34-41.
DivisioNn 7.—Taxation—rr. 42-63.
DmvisioNn 8.—General—rr. 64—66.

PART 53.—SECURITY.
IivisioN 1.—Security for Costs—rr. 1-5.

DivisioN 2.—Security for Future Conduct, and Recogniz-
ances—rr., 6-8.

PART 54,—PREROGATIVE AND OTHER ORDERS.

DivisioNn 1.—Proceedings in lieu of Statutory Orders Nisi,
etc,—rr. 1, 2.

DivisioN 2.—General—rr. 3, 4.
PART 55.—CoNTEMPT.
DrvistoNn 1.—Preliminary—r. 1.
DrvisioN 2.—Contempt in the Face or Hearing of the Court

—rr, 24,
. Dviston 3.—Motion or Proceedings for FPunishment—rr,
5-11.

Davision 4—General—rr. 12-14,
PART 56.~INTERPLEADER.
DivisioN 1.—Preliminary—r. 1.
DivisioN 2, ~—Siakeholder's Interpleader—rr. 24,
DIvISION 3.~—Sheriffs Interpleader—rr, 5-8.
DivisioN 4.—General—rr. 9-14.
PART 57.—SERVICE OF EXTERNAL PROCESS. _
PART 58.—EVIDENCE FOR EXTERNAL TRIBUNAL.
PART 59.—ENFORCEMENT OF EXTERNAL JUDGMENTS.
PART 60.—MASTERS.
DivisioN 1. —General—rr. 1-4.
Division 2.—Reference and Removal to Judge—rr. 5-8.
DivisioN 3.—Appeal to Judge—rr. 9-16,
Drvision 4.—Appeal to the Court of Appeal—r. 17.

PART 61.—REGISTRARS. .
FOURTH
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PART 62.—SHERIFF.

DivisioN 1.-—General—rr, 14,

DrvisioN 2.-—~Fees—rr. 5-10.

5 PART 63.—DISABILITY.

PART 64.—BUsINESs NAMES.
PART 65..—DoOCUMENTS.
PART 66.—SOLICITORS.
PART 67.—DEFAMATION,

10 PART 68.—ADMINISTRATION oOF ESTATES; EXECUTION OF
TRUSTS. :

PART 69.—INFANTS' CUSTODY AND SETTLEMENTS ACT RULES.

- PART 70.—TRUSTEE ACT RULES,
DivisioNn 1.—Investment—rr. 1, 2.
15 Drvision 2.—Judicial Advice—rr. 3-6.
DivisioN 3.—New Trustees—rr. 7-9,
DrvisioN 4.—Payment inte Court—rr. 10-15.

SCHEDULES.

4. (1) The rules specified in the first column of Schedule A to Amend.

20 these rules— ‘ ment and
. ] . contin-
{a) are amended to the extent and in the manner specified oppo- vance of
gite those rules in the second column of that Schedule ; and rules.

(b) subject to those amendments, remain in force.

(2) The rules specified in Schedule B to these rules remain in
25 force. .

(3) The Conveyancing Act Rules, 1902, promulgated on the
Sth September, 1902, remain in force.

5. (1) The rules specified in Schedule C to these rules are Resciasion
rescinded. of rules.

30 (2) The rules made on the 18th March, 1908, relating to
section 14 of the District Courts (Amendment) Act, 1905, are
rescinded.

IR FOURTH
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6. (1) The amendments and rescissions made by rules 4 and 5 Pending
do not, unless the Court otherwise orders, affect any proceedings Proceed-
commenced in the Court before the commencement of the Act or ‘™8™

5 affect any of the maiters mentioped in paragraph (a) or paragraph
(b) of subsection (2) of section 16 of the Act.

(2) The Court may make orders under subrule (1} on applica-
tion by a party or of its own motion.

(3) Where the Court makes an order under section 16 of the

10 Act or under subrule (1) of this rule, the Court may make such

orders as it thinks fit as to amendment or otherwise in relation to the
conduct of the proceedings.

7. (1) An amendment made by rule 4 or a rescission made by rule Non-revivor.
5 shall not revive anything not in force or existing immediately before cf. 52 & 53
15 the commencement of these rules. Vict. e. 63,
8. 38 (2) (a).
(2) The rescission by rule 5 of any rules by which previous cf. Act No. 4
rules were rescinded shall not have the effect of reviving the previous 1897:5. 6.
rules.

8. (1) In these rules, unless the context or subject matter otherwise
20 indicates or requires—

“convention” means a convention made between Her Majesty or Interprata-
any of her predecessors and the king or other head of state tion.
of a foreign country regarding legal proceedings in civil
and commercial matters. ‘

25 “convention country” means a foreign country to which a con-
. vention applies.

“corporation” includes any artificial person.

“eross=claim™ means a claim for relief under section 78 of the

Act.
30 *curator” means—
(2) in respect of a person— Act No. 31,
i ] ] . ) 1969, 5. 53
(i) who is a patient within the meaning of the (1).
Mental Health Act, 1958, including a person
- detained in a menta]l hospital under Part VII
35 of that Act;

FOURTH
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FOURTH SCHEDULE—continued. Part 1.

(ii) who is a voluntary patient within the meaning
of that Act whose estate has been taken in
charge under section 22 of that Act by tbe
Master in the Protective Division ; or

(iii) to whosc property section 101 of that Act
applies—

the Master in the Protective Division ;

(b) in respect of a protected person within the meaning
of that Act, where a committee of his estate is
appointed under section 38 of that Act—the
committee ; '

(c) in respect of an incapable person within the meaning
of that Act, where a manager of his property is
appointed under section 39 of that Act—the
manager ; and

(d) in respect of a person of whosc estate a’ committee
is appointed under section 48 of that Act-—the
committee.

“disable person” means an infant or a mentally disable person.

“document” includes any record of information, whether legible
by eye or not.

“examiner" means an officer of the Court or other person
- appointed under Part 27 for the examination on oath
before him of any person.

“folio” means 100 words, five figures being counted as one word. cf. Cost
Rules,r. 2.

Rules of the
Supreme
Court
{Revised)

. 1965 (Eng.)
. 0. 1,r.4(1)
“funds” includes money, debentures, stock, shares and other

securities and investments.
“master” includes an acting master.

“mentally disable person™ means, in relation to any pro-
ceedings—

(a) a persen who is not an infant and who, owing to
mental illpess, is incapable of managing his affairs
in respect of those proceedings ; or

(b) an infant who has a curator.

FOURTH
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“potice™ means notice in writing.

“officer™, in relation to a corporation, includes a director and
any person having (whether alone or with others) powers
of management, direction or control of the corporation.

“originating process” means a statement of claim, a summons or,
where a cross-claim is made against a person not previously
a party to the proceedings in which the cross-claim is made,
the cross-claim.

“pay”, in relation to funds, includes transfer, deposit and' deliver.

“person bound”, in relation to a judgment or order, means a
person required by the judgment or order-—

(2) to pay money ;

(b) to give possession of land :

Part 1.

cf, R5.C,
{Rev.) 1965,
0.66,r.2
(5).

(c) to deliver goods (with or without the alternative of

paying the assessed value of the goods) ;
{d} to do any other act; or

(¢} to abstain from doing any act,

“pleading” includes a statement of claim and a cross-claim and
subsequent pleadings, but does not include a summons or
a notice of motion,

“registrar’—

(a) means, in relation to proceedings in the Court of
" Appeal, the registrar of the Court of Appeal and, in
relation to proceedings in a Division, the registrar

of the Division ; and

(b) includes an acting, deputy or assistant registrar,
“the Act” means the Supreme Court Act, 1969,

“futor” means a next friend or guardian ad litem of a disable
person.

“writing” includes, subject to Part 65 {which relates to documents
generally), any mode of representing or reproducing words
in a visible form.

FOURTH
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(2) The following provisions of the lnterpretation Act of 1897
apply to these rules as if these rules were an Act—
(a) section 16 (which relates to the mention of an officer in
5 geoeral terms) ;
{b) section 17 (which concerns the relationship of references to
New South Wales) ;
(c) sectiops 20, 21 and 23 (which relate to the meaning of
words and expressions) ;
10 (d) section 24 (which relates to references to statotes) ;
(e) section 30 (which relates to powers implicit in a power to
make appointments) ; and
- (f) sections 31 and 32 (I) (which relate to the exercise of
powers and the performance of duties).
15 {3) In these rules, unless the context or subject matter other- ¢f. R.S.C.
wise indicates or requires— (Rev.) 1965,
01.1 I
(a) a reference to a Part or to a Schedule is a reference to
that Part of, or Schedule to these rules;
(b) 2 reference in a Part to a Division (not being a Division of
20 the Court) or to a rule is a rcference to that Division or
rule in that Part;
(c) a reference in a rule {o a subrule is a reference to that
subrule in that rule;
(d) a reference in a rule or subrule to a paragraph is a reference
25 to that paragraph of that rule or subrule as the case may be,
(4) For the purposes of these rules, a claim for a liquidated cf. RS.C.
demand together with interest is a claim for a liquidated demand, (Re"} 1965,
whether or mot— 0. 13,r.1
(2).
{a) the claim includes interest accruing after the date of the
30 claim; or
s . (b) a rate of iaterest is specified.
FOURTH
o
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9. (1) There shall be the scals mentioned in the first column in the Seals.
table below, which shall be impressed seals and respectively shail have cf. protective
the wording mentioned in the second column of the table and shall Jurisdiction
5 be in the custody of the officer mentioned in the third column of the Rules 1968,

table. L 11(1).
Column 1 Column 2 Column 3
Seal Wording Custody
General seal of the Supreme Court of | Prathonotary
10 Court New South Wales
Seal of the Court of Supreme Court of |Registrar of the Court
Appeal New South Wales: of Appeal ‘

Court of Appeal

Seal of each Divi-

Supreme Court of |Registrar of the Divi-
15 sion

o New South Wales: sion
{name of the
Division )

i {2) Bach of the seals mentioned in subrule {1) shall have effect
as the seal of the Court.

20 {3} Except where the rules otherwise provide, but subject to
subnule (4), the seal of the Court of Appeal shall be used for the
purpose of proceedings in the Court of Appeal and the seal of each
Division shall be used for the purpose of proceedings in that Division.

(4) A rubber stamp facsimile of any seal may be used instead cf. P.J.R.
25 of the seal for any purpose. r. 11 (3).

10. (1) The first document fled in any proceedings shall have a Serial
serial number assigned to it in the registry and that and each other number.
document in the proceedings shall bear that number together with a cf. PJ.R.,,
reference to the calendar year in which the first document is filed. .10

30 (2) A npew series of numbers shall be commenced at the
beginning of each calendar year.

11. It shall be sufficient compliance with any requirement of the Forms.
Act or the rules as to the form of any document if the document is ¢¢ RS.C.
substantially in accordance with the requirement or has only such (Rev.) 1965,
35 variations as the nature of the case requires. 0.1,r.9

12. The Court may dispense with compliance by a party with any Reljef
of the requirements of the rules, either before or after the occasion from rules.
for compliance arises. ' cf. Court

of Appeal
FOURTH Rules s 57.
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13. (1) Where a person desires to commence proceedings or take Procedure
any step in any proceedings, and the manner or form of procedure Wantiog or
is not prescribed by the Act or the rules or by or under any other i doubt.

5 Act or that person is in doubt as to the manner or form of procedure, g;-“ﬁigh

the Court may, on application by that person, give directions. Rules, 0. 72,
.1(1).
(2) Proceedings commenced in accordance with the directions cf. H.C.R.
of the Court shall be well commenced. ?2—)72, r.1
(3} A step taken in accordance with the directions of the ¢f. HC.R.
10 Court shall be regular znd sufficient. ‘ ?2.)‘:'2. r.1
14, These rules do not affect the right of any person to commence Saving as
proceedings for discovery. to discovery.
) cf, Act No.
24, 1901,
8. 45,
PART 2.
TiME.

15 1. In any judgment or order and in any document in any proceed- “Month"
ings, unless the context or subject matter otherwise indicales or cf. R.S.C.
Tequires, “month™ means calendar month. f'll';?;-)
0.3,r.1.
2. (1) Any period of time fixed by rules or by any judgment or Reckoning.
order or by any document in any proceedings, shall be reckoned in ¢f R.S.C.
20 accordance with this rule. (Rev.)
1965,
0.3,r1.2
(2) Where a time of one day or a longer time is to be reckoned (1).
by reference to a given day or event, the given day or the day of the
given event shall not be counted.

(3) Where, apart from this subrule, the period in question, being
25 a period of § days or less, would include a day on which the registry
is closed, that day shall be excluded.

(4) Where the last day for doing a thing is a day on which the
registry is closed, the thing may be done on the next day on which the
registry is open.

30 3. (1) The Court may, on terms, by order extend or abridge any Extension
. time fixed by the rules or by any judgment or order, and atabridg- .
ment.
cf. R.5.C.
(Rev.) 1965,
FOURTH (i3 ">
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(2) The Court may extend time under subrule (1) as well after cf. R.5.C.
as before the time expires whether or not an application for the exten- (119{6&;)

sion is made before the time expires. 0.3.r.5
{2).

5 {3) The period within which a person is required by rules or by ¢f. R.S.C.
any order to serve, file or amend any pleading or other document may (Rev.)
be extended by consent without an order for extension. %)9(5.5’: 5

)

4. Where no time is fixed by the rules or by any judgment or order Fixing
of the Court for the doing of any thing in or in connection with any times.
10 proceedings, the Court may, by order, fix the time within which the t(:% R.S.C.
P Rev.
thing is to be done. . 1965,
. 0.62,1.16
(1) (b);
Court of
Appesal .
Rules, r. 22.

5. (1) In the period from the beginning of the day on which the Vacation.
summer vacation begins until the cnd of the 14th of January next cf, General
following, time shall not, unless the Court otherwise orders, run so as Rules of

15 to put any party in default in respect of any Act for the doinp of which %‘efi_’“f"'
a time is fixed by the rules or by any judgment or order of the Court ~ 7' 7

but, subject to subrule (2), business may be done during that period.

(2) A hearing or trial shall not be held in vacation, unless the cf. G.R.C,,
Court otherwise orders. O.Lr 1

20 {3) Subrule (i) does not apply to the time limited for any per-
son to enter an appearance.

6. (1) The registries shall be open to the public for business Registry
between 9.30 in the morning and 4 in the afternoon, except on Satur- hours,

'days, Sundays and other bolidays. ' of. G.R.C,
Q.2,r.1.

25 {2) A repistry or part of a registry may be opened at other times cf. G.R.C,,
for urgent business. lt‘.,le_.Gz,_r. 1,

FOURTH
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PART 3.

DiscovEry BErFore SuiT.

1. (1) Where, on application by any person, it appears to the Examina-

5 r e tion and
Court tha production.

(a) the applicant has a prima facie case for relief in proceed-
ings in the Court against any person (in this tule <alled
the person concernmed) ;

(b) tbc applicant, having made reasonable inquiries, does not
10 know the name, or does not know the description, of the
person concerned, or is otherwise unable to identify the
person concerned sufficiently for the purpose of commenc-
ing proceedings against the person concerned; and

{c) some person has or may have knowledge of facts, or has |,
15 or may have in his possession, custody or power any docu-' '
ment or thing, tending to assist in the ascertainment of the
name or description or other identification of the person
concerned, '

the Court may order that person—

20 (d) to attend before the Court or an officer of the Court and
be orally examined on any matter relating to the name or
description or other identification of the person concerned ;
or

{e) to produce any document or thing in his possession, custody.‘_
25 or power relating to the name or description or other identi- -
fication of the person concerned.

{2) Where, on the application of any person, the matters men-
tioned in paragraphs (a) and (b} of subrule (1) appear to the
Court and it further appears to the Court that a corporation has or

30 may have ir its possession, custody or power any document or thing. -
tending to assist in the ascertainment of the name or description or
other identification of the person concerned the Court may order the
corporation or any officer of the corporation to produce any docu-
ment or thing in the possession, custody or power of the corporation

35 relating to the name or description or other identification of the
person concerned.

(3) In this rule, “description” includes the place of residence,.
place of business, occupation and sex of the person concerned.

2. (1) A person may apply for orders under rule 1 by summons Procedure.
40 without making any person a defendant.
FOURTH
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(2) An order under rule 1 must be served personally on the
person ordered to attend or to produce any document or thing.

.3, (1) An order under rule 1 shall not require a person to attend Conduct
& or to produce any document or thing on any day on which his attend- money.
ance, or production by bim, is required, unless a sum sufficient to meet
his reasonable experses of carrying out the requirements of the order
in relation to that day is paid or tendered to him at the time of
service of the order or pot later than a reasonable time before that

10 day.

(2) Where an order under rule 1 requires a corporation to ef. Act No.
produce any document or thing, the sum mentioned in subrule (1) 71, 1961,
may be paid or tendered to any persoa apparently in the service of ¥ 362 2.
the corporation and apparently of or above the age of sixteen

15 Yyears.

4, Where any person incurs expense or loss in complying with an Expense
order under rule 1 in an amount excecding any sum paid under rule 20d loss.
3, the Couwrt may order the applicant to pay to that person an amount
sufficient to make good the expense or loss.

20 ' PART 4.

COMMENCEMENT OF PROCEEDINGS.

1. Notwithstanding the provisions of any Act, rule or regulation Two modes
in force immediately before the commencement of the Act, proceed- only.
ings in the Court.shall be commenced by statement of clim or by cf. RS.C.
25 summons. tl%?? 0.5,

r. 1.

2. (1) Proceedings shall be commenceci by statement of claim~-— Where

) statement
(a) where a claim is made by the plaintif for any relief or ofclaim
remedy for any tort; required.
. . ef. R.S.C.
' (b) where a claim tmade by the plaintiff is based on an allega- (Rev.)
30 tlon of fraud; r19;&5. 0.5,

(c) where a claim is made by the plaintif for damages for
breach of duty (whether the duty exists by virtue of a

" contract or of a provision made by or under an Act or
independently of any contract or any such provision), and
FOURTH
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the damages claimed consist of or include damages in
respect of the death of any person or in respect of personal
injuries to any person or in respect of damage to any
5 property ; and
(d) where a claim is made by the plaintiff for damages for
breach of promise of marriage.

(2) In subrule (1) “personal injuries” includes any disease cf. R.S.C,
and any impairment of a person’s physical or mental condition. (Rev.
, 1965, 0. §,
I. 2.

10 (3) Subrule (1) does not apply to proceedings commenced by cf. Act No.

h i — 24, 1901,
a person who desites to apply for o ‘ 415 Schedule,

(a) a declaration of right: T. 8A (1).
(b) an immediate injunction: .
(¢) an immediate appointment of a receiver; or

15 (d) immediate orders under Part 28 rule 2 (which relates to
the preservation of property).

3. (1) Except in the case of proceedings which by the rules or by Where
or under any Act are required to be commenced by statement of plaintiff
claim, proceedings may be commenced either by statement of claim may choose.

20 or by summons as the plaintiff considers appropriate. ﬁ{f;%c
' 1965,0.5,

.4 (1).

(2} Proceedings— cf. R.S.C.

(2) il_:l which the sole or principal question at issue is, or is E‘}g;’,{, s,
likely to be, one of the construction of an Act or of anyr. 4 (2).
instrument made under an Act, or of any deed, will, con-

25 tract or other document, or some other question of law;
or .
(b) in which there is unlikely to be a substantial dispute of
fact,

are amongst those which are appropriate to be commenced by sum-
30 mons unless the plaintiff considers the proceedings more appropriate
to be commenced by statement of claim. G

. 4. (1) Subject to subrule (2) and rule 5 (1) and subject‘to rule 3 Suitin
(2} of Part 63 (which relates to disability), any person may proceed Personm.

in the Court by a solic.itor ar in person. . cé‘%s)ocs
FOURTH I.G(!I).- ’
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(2} Except as provided by or under any Act, a corporation may cf. R.5.C,
not commence or carry on any procesdings otherwise than by a (Rev.)

- 1965, 0.5,
solicitor. I. 6_ (2).

5 5. (1) A relator must act by a solicitor, Relator.

cf. RS.C.
(Rev.)
1965, 0. 15,
r. 11,
(2) A solicitor may not act for a relator in any proceedings cf. R.S.C.
bnless the relator has authorised the solicitor in writing to act for {Rev.)

him in the proceedings and the authority has been filed. . :‘9515: 0. 15,

(3} The anthority may be wrilten on the originating process.

10 (4) A married woman may be a relaior.

PART 5.

ProCEEDINGS BY SUMMONS,

¢ 1. This Part applies only to proceedings commenced by summons. Application.

ci. R.S.C.
(Rev.)
1965,0.7,

r.1;
0.28,r. 1.
2. (1) A party claiming relief by summons shall be called aParties,
15 plaintiff, cf.RS.C.
{Rev.)
1965,0.7,
.2 (2).
(2) A party against whom relief i3 claimed by summons shall cf. R.S.C.
be called a defendant. . ggg;’ao -

) r.2 (2).
3. Where the plaintiff wishes to move for— Ui_gtfﬂt
: relief.
(a) an immediate injunction ; f. Act No.
20 (b) the immediate appointment of a receiver; %gix.llgtox%.ﬁ A

{c) the continuance of an injunction or of an appointment of
a receiver; or

. (d) an order under Part 28 rule 2 (which relates to the preser-
vation of properly),

25 he may include notice of the metion in the summons.
: o FOURTH
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4, (1) Where any defendant has entered an appearance or has Appoint-
made default in appearance, the plaintiff may obtain from the registry ﬁlcﬂl for

an appointment for hearing. fa;;gc
c .
{Rev.)
1965, O. 28,
r.2{1).

5 (2) Where a plaintif does not obtain an appointment under cf. RSC
subrule (1) within seven days after becoming entitied to do so, a v.)
196 5 Q. 28,
defendant may obtain from the registry an appointment for hearing. ; 2'(3).

{3) Where there is no defendant, or where the plaintiff is cf. RSC
entitled under these rules to proceed without service of the summons 1965 0.28,
10 on the defendant, the plaintiif may, at or after the time of filing 72 ¢3),
the summons, obtain from the registry an appointment for hearing.

{4} Where the proceedings are not disposed of altogether on
the first date appointed for hearing, a party may, unless the Court
otherwise orders, obtain from the rcglstry au appointment for further

15 hearing.

{5) The Court may, by notice given to each party who has an
- address for service in the proceedings, make an appointment for
hearing or further hearing.

(6) An appointment for hearing or further hearing shall be for
20 a date not less than three days after the day on which the appointment
is made,

(7) Nothing in this rule affects the powers of the Court as to
adjournment.

5. (1) A party obtaining an appointment for hearing shall, on the Notice of
25 day on which he obtains the appointment, file notice of the appoint- BeaTiDg.
ment and serve the notice on each other party who has an address 53 R.5.C.

for service in the proceedings. (()1?;8,)1-.1265'

(1)
(2) This rule does not apply where there iz no defendant, or
where the plaintif is entitled to proceed without service of the
30 summons on the defendant.

6. A party proposing to use an affidavit on the hearing shall, not Aﬂ'ld:mts
less than three days before the date appointed for the hearing, file fling and
the affidavit and (where there is a defendant) serve it on each other service,
interested party who has an address for service in the proceedings. (Rev. )%55

FOURTH (.28 .3
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7. (1) The Court may exercise its powers under this rule on the Directions.
first or any later day of hearing. cf. R.S.C.
{Rev.) 1965,
Q. 28, 1. 4.

(2) The Court shall deal at the earliest opportunity with such
5 of the matiers mentioned in this rule as are necessary for the just,
quick and cheap disposal of the proceedings.
(3) The Court may—
(a) give directions for the further conduct of the proceedings;

(b) give any directions which it may give on a hearing for
10 directions under Part 26;

{¢) direct that the whole or any part of the evidence be taken
orally ;

(d) make any order relating to the conduct of the proceedings
which it might make on notice of motion by a party.

15 8. The Court may, on the first or any later day of hearing— Determina-
{2) bear and determine the proceedings or any claim in the :!o T{SC
proceedings ; and (Rev.) 1965,

{b) make sucb order or direct the entry of such judgment as the ?1‘)2_3’ r. 4

pature of the case requires.

N

20 9. The Court may proceed with a hearing in the absence of— Absence of
. . arty.
(a) a plaintiff, where he has had due notice of the hearing ; :f_ RS.C.

(b) a defendant, where— gf;‘é"),_lzss'

(i) he is in default of appearance; or

(ii) he has had due notice of the hearing.

25 10. (1) A defendant may, with the leave of the Court, cross-claim Crosi-claim.
for relief which the Court may grant under section 78 of the Act. L R.S.C.
{Rev.) 1965,
0.28,1.7
1).
(2) A defendant who wishes to cross-claim shall, at as early cf. R.S.C.

a stage a5 is practicable, tell the Court the pature of the cross-claim. (()R;‘;.) 1_’}65,
.28, 1.
(2).
(3) A cross-claim shall be made in such manner as the Court ¢f. R.S.C.
30 may direct under rule 7 or rule 11 or under rule 1 (2) of Part 6. (()R;\é-) 1365.
.28, .
- FOURTH (2)
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11. (1) The Court may. order that the procecdings continue on Cpntinua-

pleedings. tion on
pleadings.

cf. R.S.C.
(Rev.) 1965,
0.28,1. 8
(1).

(2) Where the Court decides to meke an order under subrule ¢f, RS.C.

5 (1), the proceedings shall be before the Court for directions under {(Rev.) 1965,
Part 26. 8:)23: r.8

{3) The Court may, on or after making an order under subrule cf. R.5.C.
(1)— : ‘ E)Rez‘fi) 1265,
.28, 1.

(a) order that any affidavits stand as pleadings; or

10 {b) make orders for the Bling of a statement of claim or oti;cr
pleadings.

(4) The provisions of the rules concerning proceedings com- ¢f. R.8.C.
menced by statement of claim shall, except so far as the Court (Rev.) 1965,
otherwise orders, and except so far as the context or subject matter 4) 1 Ir
15 otherwise indicates- or requires, apply to proceedings ordered under =

this rule to continue on pleadings.

12. (1} Where a plaintiff makes default in complying with any Wantof
order or direction as to the conduct of the proceedings, or does not Prosectiion,

rosecute the proceedings with due despatch, the Court may stay or ¢f R.3.C.
P P ing e desp Court may stay or (Rev.) 1965,

20 dismiss the proceedings, 0.28,r. 10
: (1}.
(2) Subrule (1) applies, with any necessary modifications, in cf. R.5.C.
relation to a cross-claimant as it applies in relation to a plaintiff. (()RF’VS‘ )r 1?35.
@2y

(3) Where, by an order under rule 11, the proceedings are to cf. R.S.C,

continue on pleadings, subrules (1) and (2) do not apply to the E)Re‘a-) 1985.
25 proceedings after the making of the order. (2-)2- . L.
PART 6.

CROSS-CLAIMS.

1. (1) This Part applies to proceedings commenced by statement Application.
of claim,
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(2) This Part applies to proccedings commenced by summons .f p 5.
to such extent and with such modifications as the Court may direct. (Rev.) 1965,

0. 16,1 1
(2).

2. {1) A party against whom a claim is made in proceedings and cymmence-
5 who claims relief under section 78 of the Act (whether by way of ment.
counter-claim, cross-action, set-off, third party claim or otherwise) ¢f. RS.C.
may make his claim by filing a pleading by way of cross-claim in (Ri\".) 1965,

: Q. 15, .2
those proceedings. (1),3 (1)];

(2) A crossclaimant may file 'a cross-claim within the time .f R.S.C.
10 fixed for filing his defence. ' (Rev.)

(3) A defendant to a cross-claim shall, by virtue of his being a cf. R.S.C.
defendant to the cross-claim, be a party to the proceedings. {Rev.)

3. (1) A cross-claim shall be in the prescribed form. Form.

cf. R.S.C.
(Rev.) 1965
0.15,1.3
. (6).
(2) A crossclaim shall be intituled in the proceedings with an cf. R.S.C.

15 addition showing the names of the parties to the cross-claim. ‘(:)R“i‘s'-)rlgﬁs-

().

(3) Where a cross-claimant cross-cldims solely against a party cf. R.S.C.
who claims in the proceedings against the cross-claimant, the cross- (Rev.) 1965,
claimant may add the cross-claim to his defence and, if he does, the (1‘)1 1.2
addition required by subruie (2) shall not be made. )

20 (4) Where there are two or more cross-claims, the second
cross-claim to be filed shall be called the second cross—claim, the third
to be filed shall be called the third cross-claim, and so on.
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{5) Subject to Part 15 rule 26 (which relates to embarrassing
pleadings and the like), a cross-claimant may, in his cross-claim, plead
all or any of the facts on which he relies by reference to the prior

5 pleadings in the proccedings.

(6) A cross-claimant shall, in addition to pleading any other
facts on which he relies, plead the facts showing that the claim is one
which, under section 78 of the Act, may be made in the proceedings.

(7) Pari 7 rule 1 (which relates to claims for relief in originat-
10 ing process) zpplies to a cross-claim whether or not the cross-claim
is an originating process.

4, On a cross-claim being filed, a document afterwards filed or Title,
used in the proceedings shall be intituled in the manner in which
the crossclaim is intituled.

15 5. (1) A party to the proceedings may, at any time after the pjrections.
filing of a cross-claim, move for directions. - of. RSC.
(Rev.)
1965, Q. 16,
rr.4 (1)
(2%. B(3)
(4).

(2) On a motion for directions under this rule, or on the trial
of the cross-claim, the Court may, on such terms as it thinks fit—

(a) make any order or direction which it may make under Part

20 26 (which relates to directions generally) ;

(b) order that any claim question or issue in or arising on the cf. R.5.C.
cross-claim be tried in such manner as the Court may direct ; {Rev.)

{c) give to a defendant to the crossclaim leave to defend the ck, R.S.C.
elaim on the statement of claim or any other cross-claim in (‘1915;-)0 16
25 the proceedings, either alone or in addition to any other IE-E("U-‘ ’
party ;

(d) give to a defendant to the cross-claim leave to appear at cf. R.S.C.
the trial of the claim on the statement of claim or on any (115“3;)0 1
other cross-claim in the proceedings and to take such part ., @y,

30 ip the trial as the Court thinks fit;
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(e) dismiss the cross-claim; cf. RS.C.

(f) determine the extent to which the cross-claimant and acf RSC.
defendant to the cross-claim shail be bound as between them- (Rev.)

5 sclves by a judgment {including a judgment by consent or 1955140- 16,
by default) or decision (including a decision by consent) on T4 (4).
the claim on the statement of claim or any otber cross-claim
in the proceedings;

(g) direct the entry of such judgment as the nature of the case ¢f. R5.C.

10 may require; and 552;}0 16
n.4'(3j '
(a),5 (1)
(b),7(1).

(h) give such directions as the Court thinks fit for having the ¢f R.S.C.
rights and liabilities of the parties determined and enforced, (Rev)

including any order or direction which may be made or 4{ 4? 16,
given under this Part.
15 (3) Part 26 rules 3 to 8 apply to a motion for directions under
this rule. .

{4) This rule does not affect the powcr of the Court on an
appointment under Part 26 rule 1.

6. (1} Where a defendant to a cross-claim has, on the date of filing Service.
20 the cross-claim, an address for service in the proceasdings, the cross- ¢f ps.C.
claimant shall, on that date, serve the cross-claim on that defendant (Rev.)

_clai 1965, 0. 15,
to the cross-claim. w3,

3(2) (3).
(2) Where 2 defendant to a cross-claim has an address for of, R 5.C.
service in the proceedings, personal setvice of the cross-claim on him (1;;; %D 15
25 is not required. Nt Al
) (3) Part 9 rule 12 (which relates to cases where filing operates
as service) does not apply to the service of a cross-claim.
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7. (1) Where a defendant to a cross-claim is made a part_v to the Service of
proceedings by the filing of the cross- claum, he may, by notice filed prior
and served on the cross-claimant, requu'e the cross-claimant to serve Pleadings.
5 on him all or any of the pleadings in the proceedings filed before the <f. R.S.C.
filing of the cross-claim, (1965 )O 16,

.3 (2).

(2) A defendant to a cross-claim may add a notice under sub-
rule (1} to his notice of appearance.

(3) Where a notice under subrule (1) is served on a cross-

10 claimant then, unless the Court otherwise orders, he shafl, within

three days after service of the notice or such longer time as may be

specified in the notice, serve on the defendant to the cross-claim
giving the notice each pleading mentioned iu the notice.

8. (1) Subject to this Part, the proceedings on a cross-claim shall Conduct
15 follow as nearly as may be the course of pmceedmgs on a statement of Iém'

1ngs
of claim. : gcnera.[ly

cf. RS.C.
(Rev.)
1965, O. 15,
r.3(2);

0. 16,1.3
4. .

{2) Subject to this Part, and without limiting the generality of
subrule (1), these rules apply to 2 cross-claim and the proceedings
arising from it as they apply to a statement of claim and the pro-

0 ceedings arising from it.

| : 2) apply as if— . of. RS.C.
(3) Subrules (1) and (2) app;las i S Cses,
(a) the cross-claim were a statement of claim ; _ %)1-561-'1::5
{(b) the cross-claimant were a plaintiff ; ‘and r.3’(4).

(c) the defendant to the cross-claim were 2 defendant.

25 (4) A plaintif in a statement of claim need not enter an':f RSC,
(Rev.) 1965,
appearence to a cross-claim in the same proceedings. 0.16.1.8
(3).

(5) An appearance entered by a party to the proceedings shall, cf. RS.C,
vpon service of a cross-claim on him, operate as an appearance to (Rev.) 1355

the cross-claim. : (3)16
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(6) Subject to this Part, the trial and all other steps in’ the
proceedmgs on the cross-claim shall as far as practicable be carried
on together with the trial and similar steps in the proceedings on tbe

% statement of claim.

9. Where a defendant to a cross-claim does not enter an appearance Default of
or file a defence as requircd by these rules, or does not file a defence defendant to
in accordance with an order to do so, a judgment (including a judg- cross-claim,
meunt by default or by consent) or decision (including a decision by (5{35)?965

10 comsent) on any claim question or issue in the proceedmgs on the I‘é &5
statement of claim or on any other cross-claim in the proceedings (1) ().
shall, unless the Court otherwise orders, be binding as between the
cross-claimant and the defendant to the cross-claim so far as the
judgment or decision is relevant to any ciaim question or issue in the

15 proceedings on the cross-claim.

10. Where Judgment on a cross-claim is entered in default of Setting
appearance or defence or in consequence of default in compliance #side default
with an order or direction of the Court, the Court may, on terms ’"dgm"“t

. . R.S.C.
set aside or vary the judgment. .(Rcv.) 1965,

O.16,1. 5

(3).

20 11. A cross-claim may proceed notwithstanding that ]udgment is Separate
entered on the statement of claim or any other cross-claim in the prosecution.
proceedings or that the proceedings on the statement of claim or any <f. R.S.C.

other cross-claim are stayed, dismissed or discontinued. (()R?; )r1955
@)

12. Where a defendant makes a cross-claim for contribution Contribution
25 or indemnity in respect of a claim against him in the proceedings— or indemnity.

(a) a defence to the cross-claim or subsequent pleading on the -
cross-claim shall not be filed or served unless the Court s0

directs ;
(b) judgment for the claimant om the cross-clau:n shall not be cf. R.5.C.
0 entered except by direction of the Court; 8 t‘i\é )r1965
' | (1) (b).

(c) judgment for the clalmant on the cross-claim shall not, unless cf R.S.C.
the Court otherwise orders, be enforced by execution untit ¢ el‘é) 1§55-
satisfaction of any judgment in the proceedmgs agamst the © {1 ) ( ;'7

. cross—cla imant. 2).
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13, Where in any proceedings— ' Offer of

tribution.
{a) a party (in this rule called the first party) stands to be cor 151(1:mn

held liable to another party (in this rule called the second (Rev.) 1965,
party) to contribute towards any debt or cla.mages which O. 16, 1. 10.
may be recovered against the second party in the proceed-

ings ; and

(b) the first party, before the trial, makes an offer to the second

party to contribute to a specified extent to the debt or
10 damages, :

then, if the first party makes the offer without prejudice to his
defence, the offer shall not be brought to the attention of the Court

uatil all questions of liability or amount of debt or damages have been
dccided.

15 PART 7.

ORIGINATING PROCESS.

I. (1) An originating process shall state specifically the relief Relief
claimed hy the plamuﬁ claimed,

cf. R5.C,
(Rev.)
1965, O 7.

(1) § (l),
Q. 18, 1. 15
(L.

(2) Where the claim for relief includes a claim for the deter-cf R.S.C.
20 mination or direction of the Court on any question, the ongmaung (Rev.)

process shall state the question. : rg:f‘r'( ? 7
0.16,11. 1
. . (1),8 (D).
(3) Costs need not be specifically claimed. ¢f. R.S‘;.C.
. : ' (Rev.
’ ‘ 1965, 0. 18,
rL13{1).
2. (1) An originating process must have subscribed to it— Name,
. address,
(a) the name, address and occupation of the plaintiff; etc.
25 {b) where the plaintiff sues by a solicitor, the pame, address

and telephone number of the solicitor;
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(c) where the plaintiff sues by a solicitor and that solicitor has
another solicitor as agent for him in the proceedings, the
name, address and telephone number of the agent;

Part 7.

5 {d) an address for service.

(2) Where it appears from any originating process that the of R.S.C,
plaintiff sues by a solicitor— ‘ . (Rev.)

1965, 0. 6,
(a) the solicitor shall, on request in writing by a defendant, . 5 (3).

declare in writing whether the originating proeess was filed ).
10 by him; and :

(b) if the solicitor declares in writing that the originating pro-
cess was not filed by him, the Court may, on application
by a defendant, stay the proceedings.

3. An originating process shall bear a note requiring the defendant Noee to
15 to enter an appearance and stating that, if the defendant does not zppear.
file a notice of appearance within the prescribed time, judgment
against him may be entered, or an order against him may be made,
in his absence.

4. (1) Where a plaintifi, by his originating process, claims against pqoney
20 2 defendant for debt, damages or other money, but makes no claim of claim:
any other kind, the defendant-— stay on
i payment.
(a) may, within the time limited for appearance, pay to thecf R.S.C.
lainti of— (Rev.)
plaintiff the sum 1965 0. 6,
(i} the amount claimed (other than costs) ; ?b 2} (n
25 (ii) the prescribed amount for costs; and ) .

(b) may file notice of the payment.

(2) Where payment is to be made under this rule on a claim
for a liquidated demand together with interest, interest shall be paid
for the period from the date of the clfaim until payment at the rate

30 specified in the claim or, if no rate is specified, at the rate of 5 per
cent yearly.

{3) A defendant filing notice of payment under subrule (1)
shall, on the date of filing, serve the notice on the plaintiff.

(4) Upon the filing of a notice of payment under subrule (1).
35 further proceedings shall be stayed.
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(5} An originating process to which this rvle applies shall bear
a note to the effect of subrules (1), (3) and {4) and, where subrule
(2) applies, of subrule (2) and shall specify the prescribed amount

5 for costs,

5. (1) The time to be limited in an originating process for the Time for
appearance of a defendant shall be— appearance.

(2} in the case of service within the State—14 days;

{b) in the case of service outside the State—-three months or
10 such other time as the Court may order.

{2} Subrule (1) has effect subject to the Service and Execution
of Process Act 1901 and the rules under that Act. .

6 (1) Proceedings shall be commenced by the filing of the Filing
originating process. and
copies,
15 (2) Originating process may he filed in the registry or, in the
case of a statement of claim or summons, in the office of the clerk
of peity sessiops in such places as may be desigpated by the Chief
Justice.

(3) The officer recewi.ng the originating process on filing shall,

20 oo request by the plaintiff, sign and mark with the seal of the registry

or the stamp of the clerk of petty sessions a sufficient number of
copies of the originating process for service and proof of service.

(4) Where an originating process is filed in the office of a
clerk of petty sessions, he shall send the originating process, together
25 with the filing fee, to the registry.

7. (1) For the purposes of service an originating process shall be Validity for
valid for two years from the date on which it is filed. service.

(2) The Court shall not extend the period of two years mep-
tioned in subrule (1).
30 (3) Nothing in this rule prevents the plaintiff from commencing
fresh proceedings by filing another originating process.

FOURTH
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8. (1) Where, on the date on which proceedings for recovery of p
land are commenced, a person (in this rule called the occupier) not
joined as a defendant is in occupation of the whole or any patt of

5 the land, the plsintiff shall either—

(a) state in the orlgmatmg process that he does not seek to
disturb the occupation of the occupier; or

(b) serve the originating process on the occupier together with
: a notice that he may apply to the Court for an order that
10 he be added as a defendant and that, if he does not so apply
withiz 10 days after service, he may be evicted pursuant to

a judgment entered in his absence,

(2} Documents may be served on an occupier for the purposes

of subrule (1} personally or by leaving ihe documents on the land

15 in his occupation addressed to him by pame or addressed to “the
occupter”,

PART 8.

CAUSES OF ACTION AND PARTIES.

1. A plaintiff may, in any proceedings, claim relief against the same
20 defendant in respect of more than one cause of action—

(a) where the plaintiff claims, and the defendant is alleged to
be liable, in the same capacity in respect of all the causes
of action;

(b) where the plaintiff claims, or the defendant is alleged to
25 be liable, in the capacity of executor of the will of a
deceased person or administrator of the estate of a deceased
person in respect of one or more of the causes of action,
and in his personal capacity but with reference to the
" estate of the same deceased person, in respect of all other
10 causes of action; or .

{c) where the Court gives leave 50 to do.
2. Two or more persons may be joined as plaintiffs or defendants
in any proceedinps— :

{a) where—

Part 8.

Recovery
of land~-
notu:c to
occupicr.,

cf. General
Rules of
the Court,
0.21,r. 4.

Joinder
of causes
of action.

ci. R.S.C.
(Rev.) 1955,
Q.15 1.1
1).

Toinder of
parties
generally.

35 (i) if scparate proccedings were brought by or against .f R.S.C.

each of them, as the case may be, some common
question of law or of fact would arise in all the
proceedings ; and

FOURTH
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(ii) all rights to relicf claimed in the proceedings
(whether they are joint, several or alternative) are in
respect of or arise out of the same treznsaction or
5 scries of transactions ; or

(b) where the Court gives leave so to do.

3. (1) Where, in any proceedings, the plaintiff claims relief to Joint

which any other person is entitled jointly with him— right.
(a) all persons so entitled shall be parties to the action; and (fkg;s)'?gss
10 (b) any of them who does not consent to being joined as a (2)15 r.4

plaintiff shall be made a defendant.

(2} Subrule (1) applies subject to any Act and subject to cf. R.S.C.
section 62 of the Bankruptcy Act 1966 and applies unless the Court fRf—'V) 1965.
Q. 15,1
gives leave to the contrary. )

15 4. (1) The Court may grant leave under rule 1 or rule 2 before Leave under
or after the joinder and may grant leave under rule 3 (2) before rulesl,2
or after the non-joinder. and 3.

(2) A plaintiff may apply for leave under rule 1 or rule 2 or ¢f R.S.C.
rule 3 (2} either before or after filing his originating process and (Rev.) 1965,
20 may apply without serving notice of the motion on any person on 2). T 1
whom the originating process has not been served.

5. (1) Where, in any proceedings, relief is claimed against a Common
defendant who is jointly Liable with some other person and also liability.
severally liable, that other person need noi be made a defendant to cf R.5.C.

the proceedings. {Rev.) 1965,
25 the proceeding ‘ ((33)151'4

(2) Where persons are jeinily, but not severally, liable under cf. RS.C.
a contract, and relief is claimed against some but not all of those (Rev.) 1965,
persons in preoceedings in respect of that contract, the Court may, 03 15,1.4
on the application of any defendant to the proceedings, by order stay
3Q the proceedings until the other persons so liable are added as
defendants.

6. Where any joinder of parties or of causes of action may Tncon-
"embarrass or delay trial of the proceedings or is otherwise inconven- "emé’“t
jent, the Court may order separate trials or make such other order ag J2'"“¢r

) ¢f. RS.C.
35 the Court thinks fit. gm;_) 1§55
FOURTH )"
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7. (1) Proceedings shall not be defeated by reason of the mis- Misjoinder

.. s . and non-
joinder of a party or the non-joinder of any person as a party. joinder of
parties.

cf. R.S.C.
(Rev.) 1965,
0.151.6
(1).
(2) The Court may in any proceedings determine the issues or ¢f, RS.C.
& questions in dispute so far as they affect the rights and interests of (Rev.) 1965,
the parties. (()l.)ls, r6

3. (1) Where 2 person who is nol a party-— Addition

(a) ought to have been joined as a party; or _ ::l;:fshés
(b) is a person whose joinder as a party is necessary to ensure (Rev.) 1965, .
10 that all matters in dispute in the proceedings may be effec- -1.5, r.6
teally and completely determined and adjudicated upon,

the Court, on application by him or by any party or of ils own
motion, may, on terms, order that he be added as a party and make
orders for the further conduct of the proceedings.

15 (2) A person shall not be added as a plaintifi without his ;¢ g 5.

consent. (Rev.) 1965,
Q. 1516
{2).

(3) Without limiting the generality of subrule (1), where a . Rsc.
person not a party to proceedings for possession of Iand is in posses- (Rev.) 1965,
sion (by himself or by a tenant) of the whole or any part of the land, ©. 15, 1. 10
2 the Court, on application by him, may, on terms, order that he be (1)-
added as a defendant and make orders for the further conduct of the
proceedings.

9. Where a party—

Removal
{a) has been improperly or unnecessarily joined ; or 2§ 1;“;'::5‘
25 (t) has ceased to be a proper or mecessary party, (Rev.) 1965,

Q.15 1.6
the Court, on application by any party or of its own motion, may, (2).
on terms, order that he cease to be a party and make orders for the
further conduct of the proceedings.
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10. (1) Where a party dies or becomes bankrupt but a cause of Decath,
action in the proceedings survives, the proceedings shall not abate by L30smis-

reason of the death or bankruptey. Z}orﬂcsué

(Rev.) 1965,
0. 15, 1.7
(1)

5 (2) Where the interest or liability of = party passes by assign- ¢f. R.S.C.
ment transmission develution or otherwise to another person, the (Rev.) 1965,
Court may make orders for the addition, removal or re-arrangement Q. 15,1.7
of parties and may make orders for the further conduct of the **/*
proceedings.

10 (3) The Court may zct under subrule (2) on application by
& party or by a person to whom the interest or liability passes or .of
its own motion,

11, (1) Without limiting the generality of the powers of the Court Further
under rules 8, 9 and 10, orders under those rules for the further conductof

15 conduct of the procecdings may include orders relating to— z;o;c;d(i:ngs
(2) service of the order and other documents in the proceedings ; (()Rcl‘;-)r;g_fS-
{b) amendment; (2) 3)

(4), 8,10
(c) appearance of added parties; and (3).

(d) substitution of one party for another party or a former
20 _party.

(2) Where the Court orders that a- party be substituted for cf. R.S.C.
another party or a former party, all things done in the proceedings 1‘;;;’-)0 15
before the making of the order shall, unless the Court otherwise ; gy} ™

orders, have effect in rclation to the new party as those things had
25 cffect in relation to the old, but entry of appearance by the old

party shall not dispense with entry of appearance by the new.

(3) Subject to subrule (2), where a party is added pursuvant cf. R.S.C.
to an order under rule 8 or rule 1D, the date of commencement of (Rev.)
the proceedings so far as concerns him shall be the date of filing 5985{4? 15,
30 of the originating process amended so as to add him as a party or, ’
where an amended originating process is not filed, the date of the
amendment adding him as a party.

12. (1) Where— Failure to

. proceed
(a) A party dies but a cause of action in the proceedings sur- after death

35 vives his death; and Ogl;aféyc
: cf. RS.C.

53&’;‘%} 15
FOURTH 19 '



262

Supreme Court.

FOURTH SCHEDULE—continued, " Part8.

(b) an order under rule 10 for the addition of a party in sub-
stitution for the deceased party is pot made within three
months after the death—

5 the Court may, on application by a party or by a person to whom
liability on the cause of action survives on the death, order that,
unless, within a specified time after service of the order in accordance
with subrule (2), a party is added in substitution for the deceased
‘party, the proceedings be dismissed so far as concerns relief on the

10 cause of action for or apainst the person to whom the cause of
action or the liability thereon, as the case may be, survives on the
death.,

{2) On making an order under subrule (1), the Court shall ¢f. RS.C.
give such directions as it thinks fit for service of the order on the {Rev.)
15 persons (whether parties or not) interested in continuing the 1%9!;35. 0.15,
proceedings. o

13. (1) Where numerous persons have the same interest in any Representa-
- proceedings the proceedings may be commenced, and, unless the tion: con-
-  Court otherwise orders, continved, by or against any one or more ?:trerr‘::%%s
20 of them as representing all or as representing all except onc or cE. RS C
more of them. , - Kol
R (Rev.)
1965, 0. 15,
r. 12 (1).

(2) At any stage of proceedings pursuant to this rule the ¢t r.S.C.
, Court, on the application of the plaintiff, may, on terms, appoint (Rev.)
. . any one or more of the defendants or other persons (as representing 1965, O. 15,
25 whom the defendants are sued) to represent all, or all except one r12(
‘or more, of those persons in the proceedings. :

. (3) Where, under subrule (2), the Court appoints a person cf. R.5.C.
who is not a defendant, the Court shall make an order under rule (Rev.)

_ 8 adding him as a defendant. ‘ 11'??25,((2)5.15.
30 (4) A judgment entered or order made in proceedings pur- cf. R.S.C.

suant to this rule shall be binding on all the persons as representing (Rev.)
whom the plaintiffis sue or, as the case may be, the defendants are %9{5;'(% 15
sued but shall not be enforced against any person not a party to the ’
proceedings except with the leave of the Court.

. 35 " (5) An application for leave under subrule (4) shall be made ¢f. R.S.C.

by motion, notice of which shall be served personally on the per- {Rev.)

- son against whom it is sought to enforce the judgment or order. 11.'91625’(%_15’

SR SR
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(6) Notwithstanding that a Judgment or order to which ancf RS.C.
application under subrule (5) relates js binding on the person against {Rev.)
whom the application is made, that person may dispute liability to 19;525 (0 15,

5 have the judgment or order enforced against him on the ground that *
by reason of facts and matters particular to his case he is entitled
to be cxempted from the liability.

{7) This rule does not zpply to proceedings concerning— ¢f. R.S.C.

) ) (Rev.)

(a) the administration of the estate of a deceased person; or 191625,(0. 15,

. r. 12 (1).

10 (b) property subject to a trust.

14. (1) In any proceedings concerning— ) .Representa-

tion: ad-
(a) the administration of the estate of a deceased person; ministration

cases, ete,

(b) property subject to a trust; or cf. RS.C.

{c) the construction of a written instrument, including an Act, %gg_{%} 15,

15 the Court, if satisfied that one or more of the conditions specified r 13 (.

in subrule (2) are satisfied, may appoint one or more persons to
represent any person (including an unborn person) or class who is
or may be interested (whether presently or for any future, contingent
or unascertained interest) in, or affected by, the proceedings.

20 (2) The conditions for the exercise of the power conferred cf. R.S.C.
by subrule (1) arc as follows— El’}g;'{) 5

(a) that the person, the class or some member of the class, - 13 (2).
cannot be ascertained or cannot readily be ascertained;

(b) that the person, class or some member of the class, though
25 ascertained, cannot be found;

(c¢) that, though the person or the class and the members thereof
can be ascertained and found, it appears to the Court
expedient (regard being had to all the circumstances, includ-
ing the amount at stake and the degree of difficulty of the

a0 point to be determined) to exercise the power for the -
purpose of saving expense.

. {3) Where in any proceedings the Court exercises the power cf. R.S.C.
11 conferred by subrule (1), 2 judgment or order entered or made in (Rcv) 1965,
the proceedings shall be binding on the person or class represented ©; 15, 1- 13
35 as if he or they were parties. (3.

FOURTH -
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(4) Where, in any such proccedings as are mentioned in of R.S.C.
subrule (1), a compromise is proposed and some of the persons (Rev.) 1965,
who are interested in, or who may be affected by, the tompromise 0.15,1.13
S are not parties to the proceedings (including unborn or unascertained "
persons) but—

(a) there is a party in the same inferest who assents to the
compromise or on whosc behalf the Court sanctions the
compromise ; or

10 (b) the absent persons are reprcsented by a person appointed
under subrule (1) and he so assents,

the Court, if satisfied that the compromise will be for the benefit of
the ahsent persons, may approve the compromise and order that it
shall be binding on the absent persons, and they shall be hound

15 accordingly except where the order has heen obtained by fraud or
non-disclosure of material facts,

15. (1) Where any proceedings, including proceedings to enforce Trustee,
a security by way of foreclosure or otherwise, are brought by or etc

against a trustze, executor or administrator— cf. R.5.C.
(Rev.) 1955,
20 (a) it shall not be necessary to join as a party any of the O.15,r. 14
persons having a beneficial interest under the trust or in the (1)-
estate ;

{(b) a judgment or order in the proceedimgs shall, subject to
subrule (2), be as binding on thosc persons as it is on the
25 trustee, executor or admimistrator,

{2) Where a judgment is entered or an order is made in cf. RS.C.
proceedings to which subrule (1) applies and it appears to the Court g{‘i‘g) 1?25-
that in those proceedings the trustee, executor or administrator could (i)_ oTe
not or did not in fact represent the interests of the persons having

30 a beneficial interest under the trust or in the estate, the Court may,
in those or other proceedings, order, on terms, that the judgment so

entered or the order so made shall not be binding on those persons.

{3) Subrule (1) does not limit the power of the Court to cf. RS.C.

e . (Rev.) 1965,
order the addition of parties under rule 8, : (()2 )15’ L 14

35 16. (1) Where in any proceedings it appears to the Court that g Deceased
deceased person was interested, or that the estate of a deceased PSTSOR-
person is iterested, in any matter in question in the proceedings and ch.{R.S.(f. -
that he has no personal representative, the Court may, on the appli- (() %',)r. ?5 ’

cation of any party— (1).

40 (a) order that the proceedings continze in the absence of a
. person representing the estate of the deceased person ; or

FOURTH
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{b) by order (with the consent of the person appointed) appoint pari g,
a person to represent that estale for the purposes of the
proceedings.

5 (2) An order under subrule (1), and any judgment or order cf. R.S.C.
subsequently entered or made in the proceedings, shall bind the (Rev.) 1965,
estate of the deceased person to the same extent as the estate would O 15, 1. 15
have been bovnd had a personal representative of the deceased person '
been a party to the procecdings.

10 (3) Beforc making an order under this rule, the Court may cf. R.5.C.
require notice of the application for the order to be given to such (Rev.) 1965,
{if any) of the persons having an interest in the estate as it thinks fit. ?2')15’ r.15

17. The Court may give the conduct of the whole or any part Conduct.

of any proceedings to such person as it thinks fit. cf RS.C.
{Rev.) 1845,
0,15, r. 17,
15 ~ PART 9.

SERVICE: (GENERAL,

1. Any document required or permitted to be served in 2Dy mode of
proceedings may be served personally, but need not be served per- service.
sonally, unless personal service is required by the rules or by order. ¢f. R.5.C.

(Rev.) 1965,

0O.65, .1
(1).
20 2. (1) Subject to any Act, originating process shall be served Originating
personally on each defendant. P;Of{egsb
I, K.o.C.

. . Rev.) 1965,
(2) The copy for service shall be signed and sealed or signed (()_';‘('),)r. 1

and stamped as mentioned in Part 7 rule 6. (13);((53)- 15,
r. ;
0.16,r. 3
. (4).
(3) Where a defendant to any originating process files notice cf. R.S.C.
25 of an unconditional appearance, the originating process sball be taken (Rev.) 1965,
to have been served on bim persopally on the date oo which his 3‘10' .t
notice of appearance is filed or on snch earlier date as may be proved. =™

3. (1) Personal service of a document may be effected by leaving a Personal
copy of the document with the person to be served or, if he does service: how
30 not accept the copy, by putting the copy down in his presence and cfected:

telling him the nature of the document. cf. General
= Rull(::sof

the Court,

FOURTH 0.6,r.2,
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(2) Personal service of a document on a corporation may be cf, R.S.C.
effected by serving the document in accordance with subrule (1) on (Rev.) 1965,
the mayor, chairman or president of the corporation, or on the town O 65, 1. 3.

5 clerk, clerk, secretary, treasurer or other similar officer of the
corporation.

(3) Subrule (2) applies in addition to any provision for service
on a corporation made by or under any Act,

4. (1) Where personal service of a document is not required, the Ordinary

docu be served— service: how
10 document may be served service:

(2) by leaving a copy of the docuvment at the proper address C%R-S-% 65
of the person to be served between the hours of pine in g %‘;')r 5"
the moming and five in the afternoon on any day on which (1), ~

the registry is open; or

15 (b) by sending a copy of the document by pre-paid post
addressed to the person to be served at his proper address.

(2) For the purposes of subrule (1), the proper address of acf.R.S.C,
person shall be the address for service of that persor in the proceed- (Rev:) 1355-
ings but if, at the time when the copy is left or posted pursuant to ). s
20 subrule (1), he has no address for service in the proceedings, his
usual or last known place of business or of abode shall be his proper
address.

5. (1) Where, in procecdings for possession of land, the Court is Pﬁmﬁt’ﬂ

satisfied— of land.
25 (a) that it appears that no person is in possession of the land; cf. R.S.C.
and ) E}Rt‘i\a) 1365,
.10, 1.

(b) that there is a defendant on whom the originating process (a).
cannot, apart from this rule, be served without undue delay
OT expense,

30 the Court may authorise service of the originating process on that
defendant by affixing a copy of the originating process to a con-
spicuous part of the land,

2) Where, in proceedings for possession of land, the Court is ¢f. R.5.C.
satisﬁid—— d & P &Rel\[r}.) 1365,
.1e e

35 (a) that a copy of the originating process has been affixed to a {b).
conspicnous part of the land;
FOURTH
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(b) that at the time when the copy was so affixed it appeared
that no person was in possession of the land ; and

(¢) that there is a defendant on whom the originating process
could not, apart from this rule, be served without undue
delay or expense,

the Court may order that the affixing of the copy have effect as
service on that defendant. )

(3) A party may apply for an order under this rule without ¢f. R.S.C.
1C filing or serving notice of the motion, (Rev.) 1965,
L 0.10,r1. 4.
(4) This rule has effect notwithstanding that the defendant is
outside the State at the time of affixing the copy of the originating
process.

6. (1) An address for service shall be the address of a place within Address
I5 two miles of the General Post Office, Sydney, at which documents for service.
in the proceedings may, during ordinary business hours, be left for
the person whose address for service it is and to which documents in
the proceedings may be posted for that person.

(2) The address for service of a person represented by a solici-
20 tor shall be the office of the solicitor or of his Sydncy agent.

(3} A person may change his address for service by filing a
notice of the change showing his new address for service.

(4) A person who files a notice of a change of his address for
service shall, on the date of filing, serve the notice on each party to
25 the proceedings,

7. (1) This rule applies to— Acceptance
. . and by solicitor.
(a) any originating process; an cE. RSC

(b) any document required or permitted to be served in any g-l%.)rlgﬁ,

proceedings, but not required to be served personally.

30 (2) Where a solicitor makes on a copy of a document to which cf R.S.C.
this rule applies a note that he accepts service of the document on (Rev.) 1965,
' behalf of any person, the document shall be taken to have been duly 0.10,r.2.
served on that person on the date on which the solicitor makes the
note or on such earlier date of service as may be proved.

FOURTH



10

15

20

25

30

35

40

268

Supreme Court.

FOURTH SCHEDULE—continued,

Part 9.
8. (1) This rule applies where— . Service on
(a) a decision is given or a stated case is stated in proceedings .-égll;gtor m

in any court other than the Supreme Court or in proceedings pelow.
before any judge, justice or person other than a Judge of

the Supreme Court acting as such Judge (in this rule called

the proccedings below) ;

(b) on thc date on which the decision is given or the stated
case is stated a party to the proceedings below has a
solicitor and an address for scrvice for the purposes of the
proceedings below ;

{c) that address for service is a pluce within two miles of the
General Post Oifice in Sydney and is the office of the
solicitor or his agent;

{d) proceedings are commenced in the Court—

(i) instituting an appeal from the decision in the pro-
ceedings below ; or

(ii) for an extension of time for instituting an appeal from
that decision,

or proceedings on the stated case are commenced in the
Court ;

(e} that party to the proceedings below is a defendant in the
proceedings in the Court; and

(f) the plaintiff in the proceedings in the Court has not, before
the date on which those proceedings are commenced,
received notice that that solicitor has ceased to act for that
defendant or that that address for service has ceased to be
applicable.

{2) In a case to which this rulc applies—

(a) the plaintiff in the proceedings in the Court shall file and
serve with the originating process a statement showing, in
respect of the defendant mentioned. in subrule (1), the
name of his solicitor and his address for service for the
purposes of the proceedings below ;

{b) the solicitor shown in the statement shall be the solicitor
for that defendant for the purposes of the proceedings in
the Court, subject to change under Part 66;

{¢) the address for service shown in the statement shall be the
address for service of that defendant for the purposes of the
proceedings in the Court, subject to change under rule 6;
and

- FOURTH
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(d) the originating process need not be served personally on
that defendant, unless the Court otherwise orders.

(3) The statement required by subrule (2) may be subscribed
5 to the originating process.

{4) Where there are two or more defendants to whom subruole
(1) applies, the matters mentioned in subrule (2) (a)} shall be put
in a singlc statement for zll of them.

9. Where a defendant in any proceedings bas, before or after Service
10 the commencement of the proceedings, agreed that originating process under
or any other docoment in the proceedings may be served op Sontract.
the defendant or on some other person on behalf of the defendant ¢i. R.S.C.
in a manner or al a place (whether in or outside the State} specified 8{%‘)‘.1265‘
in the agreement, service in accordance with the agreement shall be ~ 7
15 sufficient service on the defendant.

10. (1) Where the service of any document is required or per- Substituted
mitted in any proceedings and it is impracticable for any reason to service.
serve the document or to serve tbe document in the manper required cf. R.S.C.
by or under any Act or by the rules, the Court may, by order, direct (Rev.) [965,

20 that, instcad of service, such steps be taken as are specified in the 1‘)6%'31)7‘4
order for the purpose of bringing the document to the notice of the 5(1) (c')_
person to be served.

(2) Where the Court makes an order under sobrule (1), the

Court may order that the document be taken to have bzen served

25 on the happening of any specified event, or on the expiry of any
specified time.

11. Where the service of any document on any person is required Informal
or permitted in any proceedings and it js impracticable for any service:
reason to serve the docoment or to serve the document in the manner confirma-

30 required by or under any Act or by the rules, but steps have been MO
taken for the purpose of bringing, or having a tendency to bring,

the document to the notice of that person, the Court may, by order,
direct that the document be taken to have been served on that person

on a date specified in the order.

FOURTH
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12. Where the service of any document on any person is required Service by
or permilted in any proceedings, but personal service is not required, filing.
and that person is in default of appearance or has entered an appear- cf. Consoli-
5 ance but has no address for service in the proceedings, the filing ‘éﬂefj
of the document shall, unless the Court otherwise orders, have effect R%‘ljt:::yof
as service of the document on that person. 1902, r. 40;
R.S.C,
{Rev.) 1965,
.65, 1.5,
13. Subject to the rules, where husband and wife are parties to Jqusband
proceedings, service on the busband shall not have effect as against the and wife.

10 wife. cf. GR.C.
) i Q.6,1.4.

14. Where, under the rules or under an order, any notice or Notice, etc.
other document is to be given to or served on any party hy the bythe
Court or any officer of the Court, the notice or document shall, unless Court.
the rules otherwise provide or the Court otherwise orders, be suffi-

15 ciently given or served if served in any maoper in which a document
not requiring personal service may be served under this Part,

PART 10,
Service QUTSIDE THE STATE.
Drvision 1.—General.

20 1. Subject to rule 2, originating process may be served outside the Cases for

State in the following cases— service of
’ originating
process.

{a) where the proceedings are founded on a cause of action cf. Act No,

e . 21, 1899,
arising in the State; 5. 18 (4)

(a).

{h) where the proceedings are founded on a breach in the State cf. Aect No.

25 of a contract wherever made, whether or not the breach is nisls(?tg'
S preceded or accompanied by a breach wherever oeccurring s('a); Act No.

that renders impossible the performance of any part of the 24, 1901,

contract which ought to be performed in the State; i %0 C(f):
(Rev.) 1965,
O.11,r.1
(1) (g);
Cth Act No.
11, 1901,
g. 11 (1)

- ' FOURTH ()
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(d)

(e)

(f)

(&)

(h)

(i)

()

FOURTH SCHEDULE—continued, Part 10.

where the proceedings are for the enforcement, rescission, cf Act No,
dissolution, rectification or annoulment of & contract, or 21, 1899,
othcrwise affect a contract, or are for damages or other 8- 18 (4)

reliecf in respect of the breach of a contract, and the RaS'C

contract— (()Rﬂ) 1?65.
(i)} is made in the State; (f');étlii Act

. . No. 11,

(ii) is made on behalf of the person to be served by 19%1,5_ 11
or through an agent carrying on business or residing (1) (b).
in the State; or

(iii) is governed by the law of the State;

where the proceedings are founded on a tort committed ef. Act No.
in the State; 21, 1899,
5.18 (4)
where the proceedings are founded on, or are for the (a);R.S.C.
recovery of, damage suffered wholly or partly in the State (Rev.) 1965,

. M- . O.11,r1
caused by a {ortious act or omission wherever occurring; (1) (hy:

. e . .. C t No.
where the proceedings are for contribution or indemnity in IHJ 1‘381‘ ;_’

respect of a liability enforceable by proceedings in the 11 (1) (d).
Court ;

where the person to be served is domiiciled or ordinarily of. Act No.
resident in the State ; 24, 1901,
s. 30 (d)
{z1);: RS.C.
(Rev.) 1965,
O.11,r.1
(1) (c).

where the proceedings are proceedings in respect of which of, R.S.C.
the person to be served has submitted to the jurisdiction (Rev.) 1965,
of the Court; O.11,r.2.

wherc the proceedings are properly hrought against a person cf, Act No.
served or to be served in the State and the person to he 24, 1301,

served outside the State is properly joined as a party to the ﬁ_?soég);

_proceedings ; ‘ : (Rev,) 1965,

0.11,r.1

(1) G).
where, in respect of a person other than the person to be
served—

(i) the proceedings are proceedings to which any of
paragraphs (a) to (f) of subsection (1) of section
11 of the Service and Execution of Process Act
1901 applies;

(ii) the proceedings are properly brought against him;
and :
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(n)

(o)

(p)

FOURTH SCHEDULE—continued. Part 10,

(iii) originating process in the proceedings has begn or is
to be served on him under that Act or he has
entered an appearance to originating process in the
praceedings or liberty to proceed against him has
been given in the proceedings under section 11 of
that Act;

where the subject matter of the proceedings, so far as cf ActNo.

concerns the person to be served, is property in the State; 34539(21)’

(el);: RS.C.
(Rev.) 1965,
Q.11,1.1
(1) (2);
Cth Act No.
11, 1901,
s. 11 (1)
(a).

where the proceedings are for the perpetuation of testimony cf, R.8.C.

i i . (Rev.) 1965,
relating to property in the State; oL 1

(1) (a).

where the proceedings concern the comstruction, effect or ef. Act No.

enforcement of an Imperial Act or Commonwealth Act, or 2451901.

a regulation or other instrument haviog or purporting to isoccb)‘

have effect under such an Act, affecting property in the (Rev.) 1965,

State ; ol1,r.1
(1) (b).

where the proceedings are for the coostruction, rectification, cf. [hid.
setting aside or enforcement of a deed, will or other instru-

ment, or of a contract, obligation or liability, affecting
property in the State;

where the proceedings are for an injunction as to_anything ¢f. Act No.
to be done in the State or against the doing of any act in 24, 1901,
the State, whether damages are also sought or not; EJSOC(E)'

(Rev.) 1965,

where the proceedings are for the administration of the cf. Act Na,
estate of 2 person who dies domiciled in the State or are 24,1901,

for relief which might be granted in proceedings for ﬁ?c‘_c);
administration of such an estate; (Rev.) 1965,
Q11,11

FOURTH (1) (d).
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(q) where the proceedings are for the execution of trusts whieh cf. Act No.
are governed by the law of the State, or are for relief which 24, 1901,
might be pranted in proceedings for the execution of such 5 D(")-
5 trusts ; (Rev) 1965,
O.11,r1.1
(D (e).
{r) where the proceedings affect the person to be served in cf. Act No.
respect of his membership of a corporation incorporated in 24 1901
the State or of an association formed or carrying on any * ¢ Q).
patt of its affairs in the State;

10 {s) where the proceedings concern the construction, effect or cf. Act No.
enforcement of an Act or a regulation or other instrument 24 19(01

having or purporting to have effect under an Act; (ez) R)S c.

(Rev ) 1965,
0.11,1.1
(1) (b).
{t}) where the proccedings concern the effect or enforcement ck Act No.
of an executive, ministerial or administrative act done or24 1301,
15 purporling to be done under an Act or regulation or other ® -30¢e2).
instrument having or purporting to have effect under an
Act;

{u) where the proceedings relate to an arbitration held in the cf. R.S.C.
State ; é}R?I"_; ) 1};65
T.

20 (w) where the proceedings, so far as coocerns the person to be
served, fall partly within one of the foregoing paragraphbs
and fall, as to the residue, within one or more of the others
of the foregoing paragraphs.

2. (1) Service outside the State of originating process is not valid Leave or

2% under this Part unless— :i%r;ﬂrma-
(a) the service is in accordance with the prior leave of the Court t(:% R. S) (1:965
cY
given under subrule (2); | ?l;l.r i

{b) the Court confirms the service under subrule (4) ; or
{c) the person served waives objection by entering an appear-

30 ance,

(2) Where the Court is satisfied on tbe following matters— cf RS.C.
(Rev.) 1965,

. O.11,r. 4
(1) (2).
(2) that the proceedings are proceedings to which rule 1 applies ;
and o
FOURTH .
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(b) that the applicant has a prima facic case for the relief which cf. Act No.,
he secks, 245 1(9(;2
5.5(a

the Court may, by order, grant leave to serve originating process in .
S the procecdings outside the State under this Part,

(3) The evidence on a motion for leave under subrule (2) cf R.S.C.
shall include evidence showing in what country or place the person (Rev.) 1965,
to be served is, or probably may be found. (1' 11,1.4

(4) Where originating process has been served outside the State
10 without a prior motion for leave under subrule (2}, and the Court
is satisfied—

(a) on the matters mentioned in subrule (2) ; and
(b) that the failure to apply for leave is sufficiently explained,
the Court may, on terms, by order confirm the service.

15 3. Service outside the State of a document other than originating Other
process is valid if the service is in accordance with the prior leave of documents.
the Court or is confirmed by the Court.

4. Subject to this Part and subject to any convention, the rules Rulesasto
apply to service outside the State under this Part as they apply to fervice

. generally.
2() service inside the State, X cf RS.C.

(Rev.) 1965,
0.11,1.5
(1}

3. A document which is to be served outside the State need not Mode of
be served pcrsonally on the person required to be served so long as scrvice.
it is served on him in aceordancc with the law of the country in which ¢f. RS.C.

(Rev.) 1965,
service is effected. : 0. 1,15

(3) (a).
a5 6. Nothing in this Division affects the operation of the Service Common-
and Execution of Process Act 1901 or any other law of the Common- wealth
wealth or requires the leave of the Court for any service or other laWws.
thing which may be effected or donc under that Act or any other law

of the Commonwealth.

30 DrvisioN 2.—Service in Foreign Country.
7. This Division applies to the service of apy document for the Applica-
purpose of proceedings in the Court— tion.
(a) in a convention country pursuant to a convention: or (Rgs}?%s_

(b) in such other country as the Attorney General, by instru- 0.11,r. 6
ment filed in the proceedings, may direct. BIO
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8. A person (in this Division called the applicant) requmng RGQUISIIB

a document to be served in another country may—

(a)

(b)

mcnts

lodge with the regisirar— cf. R.S.C.
. (Rev.) 1965,
(i) the document to be served; (&.)1},51)'.6
(ii) uopless English is an official language of the country '

concerned, a translation of the document in accord-
ance with rule 9; '

(iii) a copy of the document and of the translation ;

(iv) such further copies of the document and of the
translation as the registrar may direct ; and

(v) if any spccial manner of service is required, a request
for service in that manner and, unless English is an
official language of the country concerned, a transla-
tion of the request; and

file—

(i) a copy of each of the documents mentioned in para-
graph (a); and

(i) a request and undertaking in accordance with rule
10.

‘

9. A translation of a document lodged under rule 8 shall— Transla-

(a)

(b)

10. A

(a)

(b)

(c)

tion.
be a translation into an official language of the country .f g s,
in which service is required ; and (Rev.)
: 1965, 0. 11,
bhear a certificate, in that language, of the transtator, stat-r.6 (5).
ing his qualifications and certifying that it is a translation
of the document.

request and undertaking filed under rule 8 shall contain— chucs;
and under-
a request by the applicant to the Prothonotary that a sealed taking.

copy of thc document to be served be transmitted to the
country concerned for service on a specified person;

if the applicant requires service pursuant to a convention,
a reference to the convention; and

an undertzking by the applicant or his solicitor to pay to
the Prothonotary an amount equal to the sum of all
expenses incurred in consequence of the request for

. service. FOURTH
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11. (1) Where documents are filed and lodged under rule 8 in Procedure
the registry of the Court of Appeal or of a Division other than the on filing
Common Law Division, the registrar shall deliver the documents to 209 lodg-

ment,
5 the Prothonotary.

(2) The Prothopotary shall seal the documents lodged with cf, RS.C.
the seal of the Court and shall send them to the Under Secretary for (Rev.)
Justice for transmission for service, together with such letter of 19251,0'”'
request (if any) as may be mecessary. n.6(7).

10 12, Where the Prothonotary has sent documents to the Under gyigence
Secretary of Justice as mentioned in rule 11 and afterwards a cer- of service.
tificate purporting to be a certificate of a judicial authority or other cf. R.S.C.
responsible person in the country concerned or of a British or (Rev.) .

3 ; 3 s 965, 0. 11,
Australian consular authority in that country as to service or L")

15 attempted service or non-service is filed, the certifieate shall be '

evidence of the matters stated in the certificate.

13, Where a person has given am undertaking as mentioned in Order for
rules 8 and 10 and does not, within 7 days after service on him of payment of
an account of expenses incurred in consequence of the request for “XPeHSes:

20 service, pay to the Prothonotary the amount of the expenses, the
Court may, on application by the Prothonotary—

(a) order the applicant to pay the amount of the expenses to
the Prothonotary; and

{b) stay the proceedings until payment so far as concerns the

25 whele or any part of any claim for relief by the applicant.
PART 11.
APPEARANCE,

1. (1) A defendant may enter an appearance and may defend Appear-

proceedings by a solicitor or in person. ance by
- solicitor or
in person.
cf. R.S.C.

(Rev.)

1965, O. 12,
FOURTH ;7 (1).
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(2) Where a defendant is a disable person subrule (1) has %f RS.C
effect subject to Part 63 rules 2 and 3. lgﬁ’l? 12,
T

(3} Notwithstanding subrule (1), but subject to any Act, acf RS.C.
§ corporation may not enter an appearance or defend any proceedings (Rgv)

5, 0. 12,
except by a solicitor. 1)

2. Subject to these rules, a person shall not, except by leave of Nostep
the Court, take any step in any proccedings unless, before taking the vmh';“;_ucc
step, he has filed originating process in the proc.eedings or has entered ?pé r li.
an appearance in the proceedings. _ ﬁa}cd“““’ i

Equity
Rules of
1902, 1. 964,

. (1) An appearance shall be entered by fling a notice of Modeof

appearance or postmg a notice of appearance to the reglstry ef ESC
c 8
‘ (Rev.)
1965, 0. 12,
r.1Q3).

{2) Two or more persons entering an appearance by the same cf. R.5.C.

solicitor on the same date may do so by a single notice of appear- (Rev.)
1565, 0. 12,
15 ance. r104).

(3) The date of entry of an appearance shall be the date when
notice of the appearance is received in the registry.

4, (1) A npotice of appearance shall show-— Notice of
appearance.

(a) the name, address and occupation of the person entermg cf. RS.C.
b (Rev,) 1965,
20 the appearance ; 0.12,r.3

(3), (4).

(h) where the person entering the appearance appears by a
solicitor, the name, address znd telephone number of the
solicitor ;

) (c) where the person entering the appearance appears by a
25 solicitor and that solicitor has another solicitor as agent
for him in the proceedings, the name, address and telephone °.°
number of the agent; and

(d) an address for service,
FOURTH
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{2) A notice of appearance shall be signed by the solicitor of. R.S.C.
of the person entering the appearance or, if he appears in person, (Rev.) 1965,
hy him. . 0.12,r.3
(2).
5 (3) Where any address shown in a notice of appearance by cf.R.S.C.
which a defendant enters an appearance is not genuine, the plaintiff (REV) 1965,
. may, with the [cave of the Court, continue the proceedings as if the 05) 7.3
‘appearance had not been entered. (

5. {1) A defendant may, when filing a notice of appearance, Copies and
10 tender one or two copies of the noticc and request that the copies service.
he dealt with in accordance with subrule (3). . cf. R.S.C.
(Rev.) 1965,
0.12, 1. 4.

(2) A defendant may, when posting a notice of appearance to cf. R.S.C.
the registry, send one or two copies of the notice and request that (Rev.) 1965,
the copies be dealt with in accordance with subrule (3). 0.12,r. 4.

15 {3) Where a notice of appearance is received in the registry ef R.S.C.
together with one or two copies and a request that the copies be dealt (Rev.) 1965,
with in accordance with this subrule— 0.12,1. 4.

{a) the copies shall be marked by an officer with the date of
receipt of the notice of appearance;

20 " (b) a copy shall be posted by an officer to the piaintiff at his
address for service;

{c) the second copy (if any)} shall be posted by an officer to
the defendant at his address for service.

{4) Unless a copy of a notice of appearance is tendered with a cf. R.5.C.
25 request for postage in accordance with subrule 3 (b), the defendant (Rev.) 1965,
shall, on the .date of entry of his appearance, serve the notice of Az w4,
appearance on the plaintiff.

6. (1) A defendant may enter an appearance at any time without Late
leave. appearance.
cf. RS.C.
(Rev.}) 1965,
0.12,1. 6
(1).

{2) Where & defendant enters an appearance after the time <f R.S.C.
limited for appearing, he shall not, unless the Court otherwise orders, (Rev.) 1965,
be entitled to file a defence or do any other thing later than if he ?)12 r.6
had entered en appearance witkin that time. ’

FOURTH
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7. (1} A delendant may, with the leave of the Court, enter a Conditional
conditional appearance. appearance.
cf. R.S.C.
(Rev.) 1965,
0.12,r.7
(1),
{2) A conditional appearance shall have eflect for all purposes ¢f, R.S.C.
5 as an unconditional appearance, unless the Court otherwise orders {(Rev.) 1965,
or the defendant applies under and in accordance with rule 8 and @12, 1.7
the Court makes an order under that rule. ).

8. (1) The Court may, on application made by a defendant to Seping
any originating process on notice of motion filed within the time aside

— originating
10 fixed by subrule (2), by order process, etc.
(a) set aside the originating process; cf. R5.C.
(Rev.) 1965,

(b) set aside the servicc of the originating process on the Q.12,r.8
defendant ; (1).

(c) declare that the originating process bas not been duly served
15 on the defendant ; .

(d) discharge any order giving leave to serve the originating
process outside the State or confirming service of the
criginating process outside the State.

(2) Notice of a motion under subrule (1) may be filed by acf. R.S.C.

20 defendant before he enters an appearance or within fourteen days (()REV-J 1965,

alter the date of entry of a conditional appearance by him. (1';2- r.8

PART 12.

TRANSFER AND CONSOLIDATION.

1. The Court in any Division may order that the whole or any part Transfer.
25 of any proceedings in that Division be transferred to any other of R.S.C.

Division. (Rev.) 1965,
0.4,1.3
(1).
2. Where several proceedings are pending in the same Division, Consolida-
then, if it appears to the Court— tion, ete.
_ . of. RSC.
(a) that some common question of law or fact arises in both (Rev.) 1965,
30 or all of them; 0.4,r. 10,

FOURTH
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(b) that the rights to rclief claimed therein are in respect of, or

arise out of, the same transaction or series of transactions;
or

5 (¢) that for some other reasop it is desirable to make an order
under this rule,

the Court may, on terms, order those proccedings to be consolidated

or may order them to be tried at the same time or one immediately

after another or may order any of them to be stayed until after the
10 determination of any other of them.

. PART 13.

SumMARY DISFOSAL.
Division 1.~—Summary Judgment.

1. This Division applies to all proceedings except proceedings Applica-
15 within the application of section 83 of the Act (which relates to hfm;SC
cl. .o,
caseg of fraud and other matters). TRevy 1965,
0. 14,r. 1
(2).
2. (1) Where, on application by the plaintiff in relation to any Summary
claim for relief or any part of any claim for relief of the plaintiffi— judgment.

¢f. R.S.C.
(a} there is evidence of the facts on which the claimi or part ‘(:)Rev.) 1965,

0 . . . 14,11 1
2 is based: and oS o
(b) there is evidence given by the plaintiff or by some respons- 3 (1).
ible person that, in the belief of the person giving the
evidence, the defendant has no defence to the claim or

part, or o defence except as to the amount of any dam-
25 ages claimed,

the Court may, by order, direct the entry of such judgment for the
plaintif on that claim or part as tbe nature of the case requires.

(2) Without limiting subrule (1), the Court may, under that

subrule, direct the entry of judgment for the plaintiff for damages
30 to be assessed.

3. (1) A party may apply under this Division notwithstanding Cross.
that, by rule 1, this Division does not apply to the proceedings in claim.
relation to & elaim made by some other party.

FOURTH
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(2) Where the Court directs thc entry of judgment against a cf. R.S.C.
party under this Division, and that party claims relief against the {Rev.) 1965,
party obtaining the direction, the Court may, on terms, stay execu- ). -3
tion on, or other enforccment of, the judgment until determination
of the claim by the party agninst whom the judgment is directed to
be entered.

4. Where a direction for entry of judgmient against a party is Setting
made under this Division in the absence of the party, the Court aside

0 se id the jud L judgment.
may, on terms, set aside or vary the judgmen CE RS.C.
. (Rev.) 1965,
DivisioNn 2.—Sununary Stay or Dismissal, 0. 14,1. 11,

5. (1) Where in any proceedings it appears to the Court that «in Frivolity,
relation to the proccedings generally or in relation to any claim for ®tc-
Telief in the proceedings—

15 (a} no reasonable cause of action is disclosed ;
(b) the proceedings are frivolous or vexatious; or
(c} the proceedings arc an abuse of the process of the Court,

the Court may order that the proceedings he stayed or dismisscd
gencrally or in relation to any claim for relief in the proceedings.

20 (2) The Court may receive evidence on the hearing of an
application for an order under subrule (1).

DrvisioN 3.—General.

6. Where, in any proceedings— - Residue of

proceed-
(a) a party applies under this Part for— ings.
25 (i) a direction for entry of judgment pursuant to %%ev_s)?gﬁ.
Division 1; or 0..14,1T. 6
(1).8.

(ii) an order for stay or dismissal pursuant to Division
2; and

{h) the praceedings are not wholly disposed of by judgment or
30 dismissal or the proceedings arc not wholly stayed,

the proceedings—

(c) may be contitucd as regards any claim or part of a claim

not disposed of by judgment or dismissal and not stayed;
and

a5 (d} if commenced by statement of claim, shall, on the hearing

of the application, be before the Court for directions under
Part 26.

FOURTH
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PART 14.

COMMERCIAL LIST,

1. A party who wants an order for entry of proceedings in the Time for
S commercial list may move for the order at any time after any mation for
defendant has entered an appearance and shall do so as promptly eairy.

as the pature of the case admits. cf. Commer-
cial Causes

Rules,
1965, r. 2.

2. (1) A party may move for orders by consent for entry of the Motion by
proceedings in the commercial list and for the conduct of the pro- consent.
10 ceedings by leaving at the registry a form of order bearing the consent cf. CCR,,
of the other party and filing an aflidavit showing facts establishing 1965, r. 4.

that the proceedings are proceedings to which section 56 (2) of the
Act applies.

(2) A party moving under subrule (1) need not file or serve
15 notice of the motion,

3. (1) Where an order for entry in the commercial list has been drder for

made, the applicant shall, and any party may, enter the order. entry.
cf. CC.R,
1965,
. B, 9.
(2} On entry of the order, the proceedings shall be entered cf. C.C.R,,
in the commercial list. : 1965, r. 8.
20 (3) If, within seven days after the making of an order for¢f C.C.R,

entry in the commercial list, the applicant does not enter the order, 1965,r.9.
the Court, on motion by any other party for dismissal for want of
prosecution, may, on terms, dismiss the proceedings or make such

other order as the Court thinks fit. :

2% 4. Upon the making of an order by consent under rule 2 or the Pleadings.
filing of notice of a motion for entry in the commercial list, all times «f C.C.R.,
for pleading shall, unless the Court otherwise orders, cease to run and 1965,
no pleading shall thereafter be filed or served except so far as the -7, 10-
Court may direct.

FOURTH
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5. (1) A party moving on potice for an order for entry in the Directions.
commercial list shall, as far as practicable, move at the same time for ¢f. C.C.R.,
such other directions and orders relating to the conduct of the pro- 1965. 1. 16.

3 ceedings as he may require,

(2) Where a party moves on notice for eptry in the commercial
" list, the procecdings shall be before the Ccuurt for directions under
Part 26.

(3) -The Court may, at any time after proceedings are entered

10 in the commercial list, appoint a date for directions under Part 26 and

shall give notice of the appointment to cach party who has an address
for service in the proceedings.

(4) A party to proceedings entered in the commercial list may,
at any time after the entry, move on notice for a hearing for directions
15 under Part 26.

PART 15.

PLEADING.

DivisioN 1.—Preliminary.

1. This Part applies to proceedings commenced by statement of Application.
20 claim hut, subject to theze rules, not to procecdings commenced by
summons.

2. (1) Where, in the opinion of the Court— Tria! with-
out further
(a) the issues between the parties can be defined without further pleadings.
pleadings ; or cf. R.S.C.
. . o (Rev.) 1965,
25 (b} for any other reason the proceedings can properly be tried ¢ 1377, 21
\ without further pleadings, (1 2).

the Court may, on application hy a party, order that tbe proceedings
be so tried.

FOURTH
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(2) Where the Court makes an order under subrule (1)— cf. R.S.C.
(Rev.) 1965,

{a) the Court may direct the parties to prepare a statement of 0. 18,1.21
the issues or, if the parties do not agree, a statement of the (2) (3).
5 issues, may settle the statement itself ; and

{h) the proceedings shall, on the hearing of the application for
an order under subrule (1), be before the Court for
directions under Part 26.

(3) Where the Court dismisses an application for an order ¢f. RS.C.
10 ynder subrule (1), the Court may, on application by any party or (Rev.) 1965,
of its own motion, order that the proceedings be before the Court for (5)13, r.21
directions under Part 26, either forthwith or on such date as the )
Court may direct. ’

DivistoN 2.—~Particular Fleadings.

15 3. (1) Subject to subrule (2), a defendant shall, unless the Court Defence.
otherwise orders, file and serve his defence before the expiry of 14 .t psS.C.
days after the date of expiry of thc time limited for his appearance. (()R?é.) 1265,

.18, 1.
(1),

(2) Where, before the date on which a defendant files his cf. R.S.C.
defence, a plaintiff serves on that defendant notice of 2 motion under (Re‘é-) 1965,

20 Part 13 rule 2 for summary judgment on any claim for relief or part (2 o T
of any claim for relief— )

"(a) subrule (1) shall not apply to that defendant; but

(b) if, on the motion for summary judgment, the Court does

not dispose of all the claims for relief against that defendant,

25 the Court may order him to file and serve his defence before
the expiry of a time fixed by the Court.

(3) "This rule does not apply to proceedings on a cross-claim
for contribution or indemnity to which Part 6 tule 12 applies.

4. (1) Where a defendant serves a defence on a plaintiff and a Reply.
30 reply is needed for compliance with rule 13 or Part 67 rule 5§ (which cf. R.S.C.
relates to defamation), the plaintif shall file and serve the reply O.18,r.3
before the expiry of 14 days after the date of service on him of (D 9.
the defence.

(2) Where a plaintiff files both & reply and a defence to a clf_ R.S.C.

+ 35 cross-claim, he shall put them in one document. (()Rriwsv.) 1365,
.18, T.
(3).

FOURTH
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5. A party shall not. except with the leave of the Court, file any Reiﬂmdcl'
1 b t to a repl
pleading subsequen a reply. cf. R.S.C.
{(Rev,) 1965,
0.18,1.4.
DivisioN 3.—Form and Manner of Pleading,

5 6. Where a pleading alleges or otherwise deals wnth several Paragraphs.

matters— cf. R.S.C.
. . . (Rev.) 1965,
(a) the pleading shall be divided into paragraphs; (()2.)13, .6

(b) each matter shall, so far as convenient, be put in a separate
paragraph ; and

10 {c) the paragraphs shal! be numbered consecutively.

7. (1) A pleading of a party shall contain, and contain only, a Facts, not
statement in a summary form of the material facts on which he evidence.
relies, but not the evidence by which those facts are to be proved. cf. R.S.C.

{Rev.) 1965,
0. 18,r. 7
(1.
(2) Subrule (1) has effect subject to this Part and to Part 7
15 (which relates to originating process) and to Part 16 (which relates
to particulars).

8. A pleading shall be as brief as the nature‘of the case admits. Bravity.

ef. RS.C.
{Reav.) 1965,
0.18, 1.7
9. Where any documcnt or spoken words are referred to in a Sggumcm
pleading— and spoken

words.
20  (2) the effect of the document or of the spoken words shall, ¢ p.5.C.

so far as material, be stated; and {Rev.) 1965,

0.18,r.7
{b) the precise terms of the document or spoken words shall (2). -

not be stated, except so far as those terms are themselves
material. .

25 10. A party need not plead a fact if— Presumed
; ) facts.
(a) the fact is presumed by law to be true; or of. RSC.
(Rev.) 1955,

FOURTH %"’
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except so far as may be nccessary to meet a specific denial of that

FOURTH SCHEDULE—continued,
the burden of disproving the fact lics on the other party,

. faet by the other party in his pleading.

Part 15.

§ 11, Where it is a condition precedent necessary for the case of a Conditions
party in any pleading that a thing has been done or an event has precedent.
happened, a statement that the thing has been done or that thecf. R.S.C,
event has happened shall be implied in the pleading.

(Rev.) 1965,
0, 18,r.7
(4)-

12, (1) This rule applics where the plaintiff claims money pay-Mopey
10 able by the defendant to the plaintiff for—

(a)
(b)
{c)

15 (d)
{e)
()

(2)
20

(b)

poods sold and delivered by the piaintiff to the defendant;
goods bargained and sold by the plaintiff to the defendant ;

work done and materials provided by the plaintif for the
defendant at his request;

money lent by the plaintiff to the defendant;

money paid by the plaintiff for the defendant at his request ;

money had and received by the defendant for the use c:uff

the plaintiff ;

interest upon money due from the defendant to the plain-
tiff and forborne at interest by the plaintiff 1o the defendant
at his request ;

money found to be due from the defendant to the plaintiff
on accounts stated between them.

(2) Subject to subrules (3) and (4), it shall be suf’ﬁcient to
25 plead the facts in the manner appearing in subrule (1).

{3) The defendant may, within the time limited for filing his
defence, file and serve on the plaintiff a notice that the defendant
requires the plaintiff to plead the facts on which he relies in accord-
ance with this Part other than this rule.

0 {4) Where a defendant files and serves a notice pursuant to
subrule (3)—

(a)

the plaintiff shall amend his statement of claim so as tt;
plead the facts on which he relies in accordance with this
Part other than this rule ; and

FOURTH
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(b) the time for the defendant to file his defence shall not expire
before the lapse of 14 days after service on him of the
amended statement of claim or of notice of the amendments

5 to the statement of claim,

(5) Part 20 rules 7, 8 and 9 (which relaie to the mode of
amendment and to service aftcr amendment) npply to an amendment
under this rule,

(6) A plaintif may amend his statement of claim under Part
10 20 rule 2 notwithstanding that he has amended it under this rule.

(7) This rule does pot affect the provisions of Part 16 con-
cerning particulars.

13. In a defence or subsequent pleading the party pleading shall Matters for
plead specifically any matter, for example, performance, release, any specific

15 statute of limitation, fraud, or any fact showing illegality— péc‘li:lsn(g:
c
(a) which he alleges makes any claim, defence or other case (Rc\r)
of the opposite party not maintainable ; by 85(1? 18,

(b) which, if not pleaded specifically, may take the opposite
party by surprise; or

20 {e¢) which raises matters of fact not arising out of the preced-
ing pleading.

14. A defendant who relies on contributory negligence shall plead Contribu-

tory neglig-
the contributory negligence. ot

cf. Geperal
Rules of

the Court,
0. 30, 1. 31A.

15. In proceedings for the possession of land— Possession

of land:
25 (a) a defendant shall plead specifically every ground of defence.

defence on which he relies; and ¢f. R5.C.
. . . (Rev.)

(b) it shall not be sufficicat for a defendant to state that he is 1965, 0. i8,
in possession of the land by himself or his tenant, r. 8(2).
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16. A party may plead any matter notwithstanding that the matter New
has arisen after the commencement of the proceedings, matter.
cf. R.S.C.
(Rov.)

1965, Q. 18,
L.9.

17. (1) A party shall not in any pleading make an allegation of Departure.
& fact, or raise any ground or claim, inconsistent with a previous cf. RS.C.

lendi " (Rev.)
pleading of his 1965, . 18,
r. 10 (1),

(2) Sobrule (1) does not aftect the right of a party to make cf. R.S.C.
allegations of fact or raise grounds or claims, in the aiternative. 10 g;')o 18

1. 10 (2).

18. A party may by his pleading raise any point of law. Points of
. law.

cf. R.S.C.
(Rev.)
1965, 0. 18,
r. 11.

10 19. (1) Where a pleading is settled by counsel it shall be signed Signature.

by him. cf. R.S.C.
(Rev.)
1965, O, 18,
1.6 (5).

(2) Where a pleading of a party is not settled by counsel, it ¢f R.S.C.
shall he signed by the party’s solicitor or, if he has no solicitor, by (Rev.)

1965, O. 18,
the party. I.6(5).

15 . Division 4.—Progress of Pleading.

20. (1) Sdbject to subrule (4), an allegation of fact made by a Admis-
party in his pleading shall stand admitted by any opposite party 30‘15 and
required to plead to that pleading unless it is traversed by that oppo- averse.

site party in his pleading or a joinder of issue under rule 21 operates c‘;'{g‘_s'c'
20 as g denial of it. 1965, O. 1B,

r. 13 (1).

(2) A traverse may be made either by a denial or by a state- of R.S.C.
ment of non-admission, and either expressly or by necessary (Rev.)

implication, and either generally or as to any particular allegation. :91635'(% 18,
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(3) Where a pleading makes an allegation of the suffering of R.S.C.
of damage, or an allegation of an amount of damages, a pleading to {Rev.)
that pleading by an opposite party shall be taken to traverse the rgf;f (2) 18,

5 allegation, unless the allegation is specifically admitted.

21, (3) If there is no reply to a defence, there shall be an implied Joinder of
joinder of issue on that defence. issue.
cf. RLS.C.
(Rev.)
1965, O. 18,
r. 14 (1).

(2) Subject to subrule (3)— ' %{{R S)C
(a) there shall be, at the close of pleadings, an implied joinder 1965 (0) 18,

10 of issue on thc pleading last filed ; and

(b) a party may in his pleading expressly join issue on the next
preceding pleading.

{3) There shall be no joinder of issue on a statement of cf. R.S.C.
, (Rev.)
clairm. ' 1965, 0. 18,
r. 14 ( 3.

15 (4) A joinder of issue operates as a denial of every a]legatmn cf. R.5.C.

of fact made in the pleading on which there is a joinder of issue (Rev.)
1965, C. 18,

unless, in the case of an cxpress joinder of issue, any al.legatlon is "1 4).

excepted from the joinder and is siated to be admitted, in which

case the express joinder of issue shall operate as a denial of every

20 other allegation of fact.

22. (1) The pleadings on a statement of claim shall, unless the Close of
Court otherwise orders, be closed, as between any plzintiff and any pleadings.
defendant, on the date of expiry of the last of the times fixed by
or under these rules for filing a defence or reply or other pleading

25 between those parties on the statement of claim.

(2) Subrule (1} shall have effect notwithstanding that, on ¢f. R.S.C.
the date mentioned in that subrule, a request or order for particulars (Rev.) 1965,
has been made but has not been complied with. %}13-1' 20

DivisioN: 5.~—Genergl,

23. (1) Where a plaintiff, by his statement of claim, makes a claim Defence:
agaiost a defendant for a liquidated demand, but no other claim, and verification.
the statement of claim bears a note requiring the defendant to verify
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his defence, the defendant shall verify his defence, that is to say,
he shall, within the time limited for filing his defence, file an affidavit
verifying his defence to the claim in accordance with this rule.

5 {2) Subject to subrule (4), the deponent making ap affidavit
verifying a defence shall, in the affidavit, swear that the defence is true
in substance and in fact.

(3} An affidavit verifying a defence may be made as follows—
(a} by the defendant;

10 (b) where the defendant is a Minister or officer of the Crown
sued in his official capacity or a nominal defendant under
the Claims against the Government and Crown Suits Act,
1912—Dby some officer of the Crown having knowledge of
the facts;

15 (c) where the defendant is a corporation or a body of persons
which, by law, may be sued (whether in its own name or
in the pame of any officcr or other person)—by some
member or officer of the corporation or body baving know-
ledge of the facts;

20 (d) where the defendant is a disable person—by his tutor,

(4) The Court may, by order, give leave to a defendant to file,
instead of an affidavit in accordance with subrnles (2) and (3), an
affidavit by such dcponent and as to such facts in or towards verifica- -
tion of his defence, or instead of verification of his defence, as the

25 Court may determine.

5) A ‘defendant may apply for an order under subrule (4)
without filing or serving notice of the motion.

(6) A defendant filing an affidavit verifying his defence shall,

on the day of filing, serve the affidavit and, where the affidavit is

0 filed pursuant to an order under subrule (4), serve the order, on the
plaintiff.

24, Where io any proceedings a defence of tender before the Tender.
commencement of the proceedings is pleaded. the defendant shall & g 5.,
bring into Court in accordance with Part 22 the amount alleged to (Rev.) 1965,

. 35 have been tendered, and the tender shall not be available as a defence ©. 18,T. 16.
unless and until the amount has been brought inte Court.
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25. Where a claim by a defendant to a sum of money (whether of Set-off.
ap ascertained amount or not) is relied on as a defence to the whole cf. R.S.C.
or part of a claim made by a plaintiff, it may be included in the (Rev.} 1965,
5 defence and set off against the plaintiff's claim, whether or not the <18, 1.17
defendant also cross-claims for that sum of money.

26. (1) Where a pleading— Embarrass-
. . ment, etc.
{a) discloses no reasonable cause of action or defence or other ¢ g 5.
case appropriate to the nature of the pleading; (Rev.) 1965,
‘ . 0.18,1.19
10 (b) has a tendency to cause prejudice, embarrassment or delay (1),

in the proceedings; or
(c) is otherwise an abuse of the process of the Court, .
the Court may at any stage of the proceedings, on tsrms, order that
the whole or any part of the pleading be struck out.

15 (2) The Court may receive evidence on the hearing of an
application for an order under subrule (1).

27. (1) A party shall not plead the general issue. General
issue
abolished.

(2) Subrule (1) has effect notwithstanding anything in any
Act. : . L
20 PART 16.
PARTICULARS.
1. (1) A party pleading shall give the necessary particulars of any General,
claim, defence or other matier pleaded hy him. of, R.S.C.
{Rav.) 1965,
0.18, 1,12
(.
, (2) Rules 2 to 5 do not affect the generality of subrule (1). cf. RS.C,

(Rev.} 1965,
0.18,r. 12
(1).
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2. A party pleading shall give particulars of any fraud, misrep- Fraud, ets.
resentation, breach of trust, wilful default or undue influence on of RS.C,
. which he relies, {Rev.) 1965,
. 0.18,r. 12,
(1} (a).

5 3. (1) A party pleading any condition of mind shall givc particu- Condition
lars of the facts on which he relies. of mind.
cf. RS.C.
(Rev.) 1965,
0.18,r. 12
(1) (b).
(2} In subrule (1) “condition of mind" includes any disorder ¢f. R.S.C.
or disahility of mind, any malice and any fraudulent intention, but (Rev.} 1965,

1 0.18,r. 12
does not include knowledge. (1) (b).

10 4. (1) In proceedings on a common law claim for damages in Negligence;
- tort, a party pleading negligence (whether contributory or other- breach of
wise) or breach of statutory duty shall give particulars of the matter SIAtUtOTY

duty.
pleaded. cf, General

Rules of

the Court,

0. 10, 1. 7

0.30,r. 318.

{2} The particulars required by subrule (1)} shall be a state- cf. G.R.C.
15 ment of the facts, but not of the evidence by which the facts are to 8 %g' r. ;‘1‘!
he proved, on which the party relies as constituting the pegligent act -~ ) . alB.
or omission or the breach of statutory duty alleged in the pleading.

(3} If the party relics on more than one negligent act or cf. G.R.C.

omission or breach of statutory duty, the particulars required by sub- O 10, . 74

20 rule (1) shall, so far as practicable, stale separately each negligent 0.30,r. 31B.
act or omission or breach of statutory duty on which he relies.

5. Where, in proceedings on a common law claim, a party plead- Out of
ing claims damages which include moneys which he has paid or is poeket
liable to pay, he shall give particulars of those moneys. £xpenses.

) cf. G.R.C.
0.10,r. 7.

25 6. (1) Where any of rules [ to 5 require particulars of any plead- Manner of
ing to be given, the particulars shall be set out in the pleading or, giving
if that is iconvenient, shall be set out in a separate document Particulars,
referred to in the pleading and that document shall be filed and cf. RS.C.

served with the pleading. ((J»Ri‘é.)rlﬁgi

(1) (2).
FOURTH
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(2) Notwithstanding subrule (1), where the necessary particu- cf. R.5.C,
lars of debt, expenses or damages cxceed three folios and have, before E)Rcl‘é-) 1?25.
5 the date on which the pleading is filed, been given to the party on ey ™

whom the pleading is required to be served, and the pleading shows @
the date on which the particulars were given

(a) subrule (1) shall not require that the particulars be filed or
served ; but

(b} the Court may order that a copy of the particulars be filed
and served. i

[}
[N

7. (1) The Court may, on terms, order a parly to file and serve QOrder for
on any other party—

particulars,
. - . . cf. RS.C.
(a) particulars of any claim, dcfcoce or other matter stated in (Rev.) 1965,
his pleading, or in any affidavit ordered to stand as his O.18,1. 12
15 pleading ; or .

(3)
(b) a staternent of the nature of the case on which he relics.
(2) Without limiting the generality of subrule (1), where a ¢f. RS.C,

party alleges as o fact that a person had knowledge or motice of some (()R‘;"E") I?gs'
fact, matter or thing, the Court may, on terms, order that party to ¢4 oI

4).
20 file and serve on any othcr party— “

25

{a) where he alleges knowledge, particulars of the facts on
which he rclies; and

(b) where he alleges notice, particulars of the notice.

(3) The Court shall not make an order under this rule before cf. R.S.C.
the filing of the defence unless, in the opinion of the Court, the order (ReV.) 1965,

is necessary or desirable to enable the defendant to plead or for some (()5.]1.8, .12
other special reason.

PART 17,
. DEFAULT JUDGMENT., 0f
30 1. This Part applies to proceedings commenced by statement of Applica-
claim, tion,

FOURTH
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2. A defendant shall be in default for the purposes of this Part— Defanlt.

{a) where he is required to enter an appearance and the time E{i&;ﬁ‘%ﬁ'

v for him to enter his appearance has expired but he has Q 13, rr,
§ not entered his appearance ;

1-6;
0.19, .
{b) where hec is required to file a defence and the time for him 2-7.
to file his defence has expired but he has not filed his
defence ; or

{c) where he is required under Part 15 rule 23 to verify his
10 " defence and the time for him to verify his defence in - °
accordance with that rule has expired but he has not so
verified his defence. :

3. Where a defendant is in default, the plaintif may— Procedure

on default.
(a) take the steps mentioned in rules 4 to 10 according to the Ny 52.
15 nature of his claim for relief against the defendant in (Rey.y 1965,
default ; and 0.5 13, rr.
1-3;
(b) carry on the proceedings against any other party to the Q. 19,rr.
proceedings. 2-6.

4. (1) Where the plaintiff's claim for relief apgainst a defendant Liguidated
20 in default is for a liquidated demand only, the plaintif may enter demand.
judgment against that defendant for a sum not excceding the sum cf. R.S.C.

claimed in the statement of claim on that demand and for costs. BR‘;‘;-)I“iGS'

(1); 0. 15,

(2) Where a claim for a liquidated demand includes interest cf. R.S.C.
at an unspecified rate, interest accruing after the date of filing the (Rev.) 1965,
25 statement of claim to the date of entry of judgment shall, for the & 13:I- 1
. . ! (2): 0. 19,
purposes of judgment under this Part, be reckoned at the rate of 5 2z).
per cent yearly.

5. Where the plaintiff's claim for relief against a defendant in Unligni-
default is for unliquidated damages only, the plaintif may enter dated
0 judgment against that defendant for damages to be assessed and for d?nﬁ?sg’%
costs. _ (Rev.) 1965,
Q.13,r.2;
Q. 19, 1. 3.

FOURTH
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6. Where the plaintiff's claim for relief against a defendant in Detinpe.
default relates to the detention of goods only, the plaintiff may enter of R 5.C.
judgment against that defendant, within the limits of the plaintifi’s (Rev.) 1965,

claim for relief, either— 0.13,r.3;
5 m tor € e 0.19,r. 4,

(a) for delivery of the goods or their value to be assessed and
for costs; or

(b) for the value of the goods to be assessed and for costs,

at the oplion of the plaintiff.

10 7. (1) Where the plaintifl’s claim for relief against a defendant pgssession
in default is for possession of land only, the plaintiff may, subject of land.
to this rule, enter judgment for possession of the land as against that cf. R S.C.

) defendant and for costs. {Recv.}) 1965,
Q.13,r.4

(2) A plaintif shall not enter judgment under subrule (1) cf. General

15 unless he files an affidavit— Rules of
the Court.

(a) showing whether any and, if so, what persons, other than g 21 r 7
parties to the proceedings, were, on the date of filing the (c).
statement of claim, in occupation of the whole or any part
of the land; and

20 (b) proving, as to each of those persons (other than any person
whose occupation he does not seek to disturb), cither that
the statement of claim and a notice pursuaut to Part 7 rule
8 has been scrved on him on a date not less than 10 days
before the date on which the plaintiff seeks to enter judg-
25 ment, or that he has ceased to be in occupation of any
part of the land.
(3) Where, before entry of judgment under subrule (1), any
person has filed notice of motion for his addition as a defendant,
a plaintiff shall not enter judgment under that subrule until the
30 motion is disposed of. '
(4) A plaintif shall pot enter judgment under subrule (1) of GRrC,
unless he files an affidavit showing facts establishing— 0.21,r.7
(a) that the commencement of the proceedings is not in (d).
contravention of section 26 of the Landlord and Tenant Act
35 of 1899 (which section relates to cases of a rtenmt not
exceeding 25 dollars 20 cents per week) ; and

(b) that the taking or continuance of the proceedings is not in
contravention of Part III of the Landlord and Tenant
(Amendment) Act, 1948 (which Part relates to the recovery

40 of possession of prescribed premises).
FOURTH
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(5) Where a plaintiff claims possession of land against more ¢f. R.S.C.
than one defendant, judgment entered under this Part shall not, unless {(Rev.)
the Court otherwise orders, be enforced apainst any defendant untii ?2‘J1.36r'149

5 judgment for possession of the land is entered against each defend- p. 52y,

ant against whom the claim is made. .

8. Where the plaintifi’s claims for relief against a defendant in Mixed
default include two or more of the claims for relief mentioned in ¢laims.
rules 4 to 7, and no other claim, the plaintiff may enter such judg- ¢f. R.5.C.

10 ment against that defendant on any of those elaims for relief as he (Rﬁ')rlg‘.ﬁ'
would be entitled to enter under those rules if that were the plaintiff’s O, 19 1. 6.
only claim for relief against that defendant.

9. (1) Whatever claims for relief are made by a plaintiff, where General.

a defendant is in default, the Court may, on application by the ¢f. RS.C.
15 plaintiff, dircct the entry of such judgment against that defendant (Rev.) 19635,
as the plaintiff appears to be entitled to on his statcment of claim. '(:)1')1-361-'1%

r.7{(1).
{2} Notwithstanding subrule (1), the Court shall not, under that
subrule, direct the entry of judgment for the possession of land
unless satisfied of the matters mentioned in subrules (2) and (4)
20 of rule 7.

10. (1) Where, under any of rules 4 to 8, a plaintiff is entitled Judgment
to enter judgment against a defendant in default for any relief and for costs
for costs, but it appears by affidavit that by reason of the dcfendant ione.
having satisfied thc claims of the plaintiff it is unnecessary for the

25 plaintiff to continuve the proceedings against that defendant, the
plaintif may enter- judgment against that defendant for costs alone,

(2) Whatever claims for relief are made by a plaintiff, where ¢f. R.5.C.
a defendant satisfies the claims of the plaintiff or complics with the {Rev.) 1965,
demands of the plaintiff or for some other reason it becomes nnneces- o5, > - 6
30 sary for the plaintiff to continue the procecedings against that defendant, "~
but the defendant is in default, the Court may, on application by the
plaintiff, direct the entry of judgment against that defendant for costs.

(3) Part 9 rule 12 (which relates to service by filing) does cf. R.S.C.
not apply to service of notice of a motion for judgment under subrule (Rev.) 1965,

. . .13, 1.6
'35 @) {3).
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PART 18,

ADMISSIONS,

1. (1) A party to proceedings may, by . notice served op another Voluntary
5 party, admit, in favour of the other party, but for the purpose of the admission.
procecdings only, the facts specificd in the notice. ¢f. RS.C.
{Rev.) 1965,
Q. 27, r. 1.
(2) A party may, with the leave of the Court, withdraw an
admission under subrule (1).

2. (1) A party to proceedings may, by notice served on another Noticc to
10 party, require him to admit, for the purposc of the proceedings. only, admit facts.
the facts specified in the netice. ¢f. R5.C.
(Rev.) 1965,
0.27,r.2
(1).
(2) If, as to any fact specified in the notice, the parly on whom
the notice is served does not, within 14 days after scrvice, serve, on
the party serving the notice to admit facts, a notice disputing that fact,
15 that fact shall, for the purpose of the proceedings, be admitted by the
party on whom the notice to admit facts is served in favour of the
party serving the notice.

(3) A party may, with the leave of the Court, withdraw an
admission under subrule (2).

20 3. (1) Where admissions arc made by a party, whether by his Judgment
pleading or otherwise, tbe Court may, on the application of any other on admis-
party, direct the entry of any judgment or make any order to which 5%

i i i ieai cf. R.5.C.
the applicant is entitled on the admissions. (Rev. 1965,

0.27,r.3.

(2) The Court may exercise its powers under subrole (1) not- cf. RS.C.
25 withstanding that other questions in the proceedings have not been (Rev.) 1965,
determined. 0.27,1.

4. (1) Where a list of documents is served on a party under Part Admission
23 (which relates to discovery and inspection of documents), and of d‘:SC“'
' inspection of any document specified in the kst is permitted to that g}:govered_ :
30 party under that Part, then, subject to subrule (2), the following of. RS.C.

(Rev.) 1965,
0.27, 1.4
FOURTH (1).
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admissions by that party in favour of the parly serving the list shall
have effect unless the Court otherwise orders—

(a) that the document, if described in the list as an original docu-
5 ment, is an original document and was printed, written,
signed or executed as it purports to have been; or

(b) that the document, if described in the list as'a copy, is a

true copy.
(2) Where a party— cf. RS.C.
. . . ., (Rev.) 1965,
10 (a2) has by his plending denied the authenticity of a document; ©.27,1.4
or (1) (2).

(b) within 14 days after the time fimited under Part 23 for
inspection of a document, serves on the party giving inspec-
tion a notice that he disputes the authenticity of the docu-

i5s ment,

subrule (1) does pot work an admission by the firstmentioned party
as to that document.

(3) Where a party serves on another party a list of docu-cf. R.3.C.
ments pursuant to Part 23, those parties shall be in the position that ‘R“Z‘fj) 1255'
20 they would be in if the latter party had, on the date of service of the (3" r
list, served on the party serviong the list a notice requiring production
at the trial of such of the documents specified in the list as are in

the possession, custody or power of the party serving the list,

(4) Subrules (1), (2) and (3) apply in relation to an affidavit cf. R.8.C.
25 made in compliance with an order under Part 23 rule 7 (which relates (Rev.) 1965,
to discovery of particular documents) as they apply in relatiop to a &) oI
list of documents served under that Part. ’

5. (1) A perty to proceedings may, by notice served on another Notice
party, require him to admit, for the purpose of those proceedings only, to admit
30 the authenticity of the documents specified in the notice. :f""i:glgm-
(Rev.) 1965,
0.27,1.5
(1).

(2) If, as to any document specified in the notice, the party cf.R.S.C.
on whom the notice is served does not, within 14 days after service, (R“.;,') 1?65,
serve, on the party serving the notice to admit documents, a notice 2) (,31-).-
disputing the authenticity of the document, the document shall, for the
5 purpose of the proceedings, be admitted by the party on whom the
notice to admit documents is served.

FOURTH
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(3} A pariy may, with the leave of the Court, withdraw an g{{ R??QGS
v,
: admission under subrule (2). O.59r. 5
(3).
5 6. An admission under this Part for the purpose of any proceed- Rfff:St?ctfcd
—— eCcL O
ings shall not be used o Aenission.
{a) against the admitting party in any other proceedings; or c¢f.RS5.C.
(Rev.) 1965,

(b) in favour of any person other than the party in whose O, 27,r.2
favour the admission is made. 2).

PART 15.

10 MoTions,

1. An interlocutory or other application, in or for the purposes of Applica-
or in relation to proceedings commenced or to be commenced by tion.
statement of claim or by summons, shall be made by motion.

2. (1) Subject to subrule (2), a person shall not move the Court Notice.
15 for any order uniess before moving he has filed notice of the motion ¢f. RS.C.
and has served the notice on each interested party who has an ((:,R‘é")é%s

address for service in the proceedings. (1.
{2} A person may move the Court w:thout previously filing or cf. RS.C.
serving notice of the motion-—~ ((JREV}’ ;_1‘955.

20 (a) where the preparation of the notice, or the filing or service (1)-
(as the case may be} of the notice would cause undue
delay or other mischief to the applicant;

(b} where each party interested, other than the applicant, con-
sents to the order;

25 (c¢) where under these rules or the practice of the Court for
the time being the motion may properly be made without
the prior filing or service (as the case may be} of notice
of the motion; or

{d) where the Court dispenses with the requirements of subrule
30 M.
{3) Notice of a motion shall—

(a) state the date and time when, and the place where, the
motion is to be made;

FOURTH
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{b) where the time for service has been shortened under rule 3, ¢f, R.5.C,
state that fact; (Rev.) 1965,
0.8,r.3
(i)

(c) state concisely the nature of the order which is sought; and cf. R.S.C.
(Rgv.) ;965,
. 0, T.

2}
5 (d) be addressed to the Court and to the parties to be served,

3. Where notice of a motion is required to be served, it shall, Time for
unless the Court otherwise orders, be served not less than three days Service of

y it ion. notice,
before the date fixed for the motion et RS.C.

Rev.} 1965,

. 8, 1.2
(2); 0.132,
SN

4. Where notice of a motion is to be served on a person who Service.
10 has not entered an appearance and is not in default of appearance,
the notice shall be served personaily,

5. The Court may hear and dispose of a motion in the absence of Absence of
any -party— party.

(a) where service of notice of the motion on the absent party
15 is not required by the rules or by an order;

(b) where notice of the motion has been duly served on the
absent party. ‘

6. Where notice of a motion is required to be served, no affidavit Affidavits,
shall be used on the hearing of the motion unless it has been served
20 on the parties interested or unless the Court otherwise orders,

7. Where notice of motion has been served for any date or the Notice of
hearing of a motien has been adjourned to any date and, before that adjournment.
date, any party files a request, bearing the comsent of each other
party to the motion, for an adjoursment in accordance with this rule,

*25 the hearing of the motion shall stand adjourned to the date specified
in the notice or to such later date as the Court may appoint.

FOURTH
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8. (1) Wherc notice of a motion for any day has been filed or Further
served, and the motion is not disposed of on that day— hearing.

(a) the Court may hear and dispose of the motion on any la}er
5 day fixed by the Court; and

(b) subject to subrule (2), filing or service of further notice of
motion shall not be required.
(2) Subrule 1 (b) shall not have effect—

{a) where the Court directs the fling or service of a further
10 notice of motion ; or .

{b) where scrvice is required on a party on whom notice of
the motion has not previously been served. .

PART 20.

AMENDMENT.

15 1. (1) The Court may, at any stage of any proceedings, on appli- General,
cation by any party or of its own motion, order, on terms, that any cf. R.S.C.
document in the proceedings be amended, or that any party have (Rev.) 1965,

leave tp amend any document in the proceedings, in either case in ?1)205 ?’1')5

such manner as the Court thinks fit.

20 (2) All necessary amendments shail be made for the purpose cf. 15& 16
of determining the real questions raised by or otherwise depending Geo. S,
on the proceedings, or of ccrrecting any defect or error in any pro- 1\:{.;965.43;
ceedings, or ‘of avoiding multiplicity of proceedings. {(Rev.)

. 0.20,1. 8
{1); Cth
Act No. 7,

(3) Where there has been a mistake in the name of a party,
25 subrule (1) applies to the person intended to be made a party as if
be were a party.

(4) This rule does not apply to the amendment of a minute cf. R.5.C.

of a judgment or order. (Rev.) 1965,
(()2:)20, r.8

FOURTH
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2. (1) A party may, without leave, amend any pleading of his Amendment
once at any time before the pleadings are closed, ‘ of pleading

(3)

without
leave.

cf. R.S.C,
(Rev.) 1965,
0.20,r.3
(1).

(2) Where a plaintif amends his statement of claim— <f. R.S.C.

{Rev.) 1965,
(a) if thc defendant has filed his defence, he may amend his Q.20,1.3

defence ; and (2).

(b) the time for fling his defence or amended defence, as the
case may be, shall be either the time fixed by or under
these rules for filing his defence or 14 days after service
on him under rule 9, whichever expires later,

(3) Where a defendant amends his defence—— ::fRRS(llg
ev.)

{a) if the plaintiffi has filed a reply, he may amend his reply; 0.20,r. 3
and (3).

(b) the time for filing his reply or amended reply, as the case
may be, shall be either the time fixed by or under these
rules for filing his reply or 14 days after service on him
under rule 9, whichever expires later.

(4) The rights to amend under subritle (2) (a) and subrule
(a) are in addition to the right to amend under subrule (1}.

(5) Where the following is the order of events— cf. R.S.C.

(R 1965,
{a} a party (in this rule called the first party) files o pleading Q. Z‘é)r 3

(in this rule called the first pleading) ; (6).

(b} an opposite party files a pleading (in this rule called the
second pleading) in answer (whether hy way of defence,
reply or otherwxse) to the first pleading;

(c) the first party amends the first pleading ;

(d) the opposite party does not amend the second pleading
within the time allowed by this rule,

then—

(e) the second plcading shall have effect as a pleading in answer
to the amended first pleading ; and

(£) Part 15 rule 21 (2) (a) shall not apply, but, if no further
pleading between those parties is filed, theré shall be, at
the close of pleadings, an implied joinder of issue on the
second pleading. FOURTH
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3. (1) Where a party amends his pleading under rule 2 (1), the pigallow-
Court, on application by an opposite party, may, on terms, but sub- ance of
ject to subrule (2), by order disallow the amendment. amendment.

. REC,
(Rev.) 1965,

3 (2) Notice of a motion under subrule (1) shall be filed and ¢f R.S.C.
served within 14 days after the date of service on the applicant (Rev.) 1965,

under rule 9. ?1.)20, .4

(3) Where, on the hearing of an application under subrule ¢f R.S.C.
(1), the Court is satisfied that, if an application for leave to make (Rev.} 1965,
10 the amendment had been made under rule 1 (1) on the date on ©:20.r.4
which the amendment was made under rule 2 (1) the Court would *=°*
not have given leave to make the wholc or some part of the amend-
ment, the Court shall disallow the amendment or that part, as the
case may be. .

15 4. (1) Where any relevant period of limitation expires after the Statutes of
date of filing of a statement of claim and after that expiry an applica- limitation.
tion is made under rule 1 for leave to amend the statement of claim cf R.S.C.
by making the amendment mentioned in any of subrules (2), (3), (Rev.) 1965,
(4) and (5), the Court may in the circumstances mentioned in that ?2')2 VT3

20 subrulc make an order giving leave accordingly, notwithstanding that ™"

that period has expired.

{2) Where notice of a motion for leave to make an amendment
is filed within 14 days after the date of filing the statement of claim,
the Court may give leave to make the amendment, whatever the

25 nature of the amendment may be.

(3) Where there has been a mistake in the name of a parly .4 g5,
and the Court is satisficd that the mistake was not misleading nor (Rev.) 1965,
such as to cause reasonable doubt as to the identity of the person O.20,1.5
intended to be made a party, the Court may make an order for leave (3).
30 to make an amendment to correct the mistake,  whether or- not the
effect of the amendmeant is to substitute a new party.

(4) Where, on the date of filing a statement of claim, the plain- ot R 5.C.
tiff is entitled to sue in any capacity, the Court may order that the (Rev.) 1965,
plaintilf have leave to make an amendment having the effect that he 0.20,1.5
3% sues in that capacity. ).

(5) Where a plaintiff, in his statement of claim, makes a claim cf. R.S.C,
for relief on a cause of action arising out of any facts, the Court may (Rev.) 1965,
order that he have leave to make an amendment having the effect (5‘)20‘ .S
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of adding or substituting a new cause of action arising out of the
gsame or substantially the same facts and a claim for relief on that new
cause of action.

5 (6) This rule has cffect in relation to an originating summons
as it has effect in relation to a statement of claim.

5. Subject to Part 2 rule 3 (which relates to the extemsion and pyration
abridgment of time), where the Court makes an order under this of leave.
Part giving a party leave to amend a document, then, if the party cf. R.5.C,

10 does not amend the document in accordanee with the order before (Rev.} 1965,
the expiration of the period specified for that purpose in the order 7.9
or, if no period is so specified, before the expiration of 14 days alter
the date on which the order is made, the order shall cease {0 have
effect.

15 6 (1) Wherc the Court orders, or gives leave for, the making of an Mode of
amendment, the Court may give such directions as it thinks fit con- amend-
cerning the mode of amendment and consequential service of the g}??éﬁBm
amended document or of notice of the amendment. :

(2) Rules 7, 8 and 9 have effect subject to subrule (1),

20 7. (1) Where the amendments authorised under this Part to be Mode of
made to a document are not so numcrous or lengthy or otherwise amend-

of such nature as to render the document difficult or inconvenient ;T;f‘;]e‘
to read, the amendments may be made by— amend-
ments.

(a) filing a notice specifying the amendments and the matters
25 mentioned in subruie (2); and

(b) ‘where the document to be amended has been filed, writing
the alterations in the document.

(2) A filed document amended under this rule shall be marked

with o statement specifying the datc of the amendment and also, if

30 made pursuant to an order, the date of the order or, if not made

pursuant to an order, a reference to the rule authorising the
amendment.

8. Subject to rule 7 (1), amendments authorised under this Part Mode of
to a filed document shall be made by filing a fresh document, amend-
amended as so authorised, and bearing a statement specifying the mcnt—-
matters mentioned in rule 7 (2). esh

document.

FOURTH



305

Supreme Court.

FOURTH SCHEDULE—continued. Part 21.

9. Where a document has been served and is afterwards amended, garvice
the party makmg the amendment shail, on the day on which the afier

amendment is made, serve on the parties on whom the document 2mendment,
5 was served—

(a) if the amendment is made under rule 7-—the notice men-
tioned ip rule 7 (1) ; or

(b) if the amendment is made under rule 8—-the fresh docu-
ment.

10 10. (1) Where there is a clerical mistake in a minute of a judg- Minute
ment or order, or an error in a minute of a judgment or order arising of judg-
from an accidental slip or omission, the Court, on application by a mf!“t or
party or of its own motion, may, at any time, correct the mistake . o "

cf, R.S.C.
Or error. . (Rev.) 1965,
Q.20,r.11.
15 {2) Rules 7, 8 and 9 do not apply 1o a correction made under

subrule (1).

PART 21.

WITHDRAWAL AND DISCONTINUANCE.

1. A pa.rty who has entered an appearance may withdraw the W1thdrawal
20 appearance at any time with the leave of the Court.

appcarance
cf. R.5.C,
(Rev.) 1965,
Q.21,r. 1.
2. (1) A party making a claim by statement of claim may dis- pjscop-
continne proceedings so far as concerns the whole or any part of any tinuance.
claim for relief by him—

cf. R.5.C.
R
(a) where the pleadings are not closed—without Ieave or(() ;\i );92?5
25 consent ; (1) (2)

b} (3)
{b) where judgment has not heen entered—with the consent of (4 3Q1).
all other parties; and

(c) at any time—with the leave of the Court.
(2) A party making a claim by originating summons may, with cf. R.S.C.

30 the leave of the Court, discontinue the proceedings at any time so (Rev.) 1965,
far as concerns the whole or any part of the claim. ?1 )21’ r.3

FOURTH
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3. (1) A party raising any matter in a defence or subsequent “;lﬂldl'ﬂwal
pleading may withdraw that matter at any time. rcpl;fi:lige'

5.C,
(2) Subrule {1) does not ecnable a party to withdraw, without (Rev) 1965,
S the consent of another party or the leave of the Court, an admission 0 21,1.2
or any other matter operating for the benefit of that other party. (2) ().

4, The Court may give leave under rule 2 or mile 3 on terms. Terms
of leave.

¢f. RS.C.
(P.cv.} 1965,
0O.21,1.3

(
5. (1) A discontinuance or withdrawzai under rule 2 or rule 3 shall Mode of
be made by filing a notice stating the extent of the discontinuance dlscoﬂhﬂ“‘

nce or
10 or withdrawal. w:thdrawal. ‘

¢f.RS.C.
(Rev.) 1963,
0.21,1.2
(1) (2)

(4).

(2) Where the discontinvance or withdrawal is by consent, the cf. R.S.C.
notice under subrule (1) must bear the consent of each consenting (Rev} 1965,

party. . (4). 21, r.2

6. A party filing a notice under rule 5 shall, on the day of filing, Service,
i 5 serve the notice on each other party. cf. RS.C.
{Rev.) 1965,

7. A discontinuance under this Part as to any cause of action shall Effect of
not, subject to the terms of any leave to discontinue, be a defence to discontinu-

proceedings for the same, or substantially the same, cause of action. of R S

(Rev.) 1965,
0.21,r. 4.

8. Where— Stay to
. . N secure
20 (a) a party discontinues proceedings so far as concerns the costs.

whole or any part of any claim for relief ; cf. R.S.C.

(Rev.) 1965,
{b) he is, by reason of the discontinuance, liablc to pay the o 5‘_;); 5

© costs of another party occasioped by the proceedings; and (1)-
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{c) before payment of the costs, he brings against that other
party further proceedings on the same or substantially the
same cause of action as that on which the discontinued pro—

5 ceedings were brought,

the Court may stay the further proceedings until those costs are paid.

PART 22.

PayMENT INTO COURT,

1. In this Part, unless the context or subject matter otherwise Intetpreta-

10 indicatcs or requires— tion.
“cause of action” means a cause of action for the recovery of ﬁf\, J(I:gﬁs
debt or damages; and , 22,11, 1
1), 2.

*trial” includes the hearing of a motion for judgment.

2. (1) A defendant may from time to time— Bringing

money 1nto
15 (a) bring money into Court in answer to any one or more Court.

causes of action on which a plaintiff claims; and cf. R.5.C.
(Rev.) 1965,
Q.22,1. 1
(1).
(b) bring money into Court in addition to money previously ¢f. R.S.C.
brought in under this rule. (Rev.) 1965,

0.22,r.1
(3).

(2) A defendant may bring money into Court under this Part

20 by paying th¢ money into Court or by filing a security in accordance
with rule 14,

3. A defendant to a cross-claim may not bring money into Court Defendant
in answer to a cause of action in respect of which he may, before to cross-
. the trial, make an offer of contribution as mentioned in Part 6 claim.
25 rule 13.
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4. (1} On bringing money inta Court under this Part, the defendant Notice of
shall file a notice of deposit in the prescribed form. depasit.

cf. R.5.C.
{Rev.) 1965,
0.22,r.1
(2).

{2) Where a plaintiff claims on {wo or more causes of action ¢f R §.C.
& and a defendant brings money into Court under this Part, the defepd- (Rev.) 1965,

ant shall, in his notice of deposit— ((_‘;. )22, r.1

{a) specify the cause or causes of action in answer to which
the money is brought in; and

{b) if the defendant allots part of the money to any eause or
10 causes of action, specily the amount of that part and the
cause or causes of action ta which he allots that part.

5. {1) Where, before the beginning of the trial, a defendant brings Order to
money into Court or allots money under this Part in answer to two or allot.
.~ more causes of action, the Court may order the defendant to allot cf. R.5.C.
15 tbe money distributively amongst the causes of action and to file an { Rez‘ﬁ'-) 1965,
amcnded notice of deposit accordingly. ?5)' 3 'E';)l_

(2) For the purposes of subrule (1), a cause of action arising cf. R.S.C.
under the Compensation to Relatives Act of 1897 on the death of a (Rev.) 1965,
person and a cause of action surviving under Part II of the Law ©.22.r.1
20 Reform (Miscellaneous Provisions) Act, 1944, on the death of the :
same person shall be a single cause of action.

6. Where a defendant— Abandon-

. e . ment of
(a) cross-claims against a plaintif on any cause of action; cross-claim.:
{b) brings money into Court under this Part; and %iekvs)%“,
25 (c) in bringing the money into Court, takes into account his 0.22,r.2.

cause of action against the plaintiff on the cross-claim with
a view 1o its abandonment in case the plaintif accepts the
money,

the defendant shall, in his notice of deposit, specify the cause of
30 action on the cross-claim thus taken into account.
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7. (1) Subject to subrule (2} a defendant may, with the leave of Withdrawal
the Court— by
dcfendant
(a) withdraw the whole or any part of money paid into Court cf. R.S.C.
by him under this Part; or {Rev.) 1965,
0,22, 1.1
(b) withdraw a security filed hy him under this Part, (3).

(2) A defendant may not make a withdrawal in respect of any
money after the money has been accepted by the plaintiff.

(3) A defendant making a withdrawal under subrule (1) shall
10 file a notice of withdrawal of deposit.

(4} On the filing of a notice of withdrawal of deposit under cf. R.S.C.
subrule (1) the defendant shall be entitled to receive payment of the (R%) 1965,
money or delivery of the security as the case may be. (6).

B. (1) A plaintiff may, within the time fixed by subrules (2), (3) Acceptance
15 and (4), accept money brought into Court in satisfaction of the by plaintiff.
cause of action in answer to which the money is brought in, as ¢f.R.S.C.

against the defendunt bringing the money into Court. (Rg; )r.lgss

(1.
{2) Where the notice of deposit, or last notice of deposit, in
answer to a cause of action is filed before the beginning of the trial,
20 the plaintitf may accept the money in satisfaction of the cause of
action within 14 days after service on him of the notice of deposit,
or last notice of deposit, but before the beginning of the trial, by
filing a notice of acceptance in the prescribed fornu

(3) Where the notice of deposit, or last notice of deposit, in

25 answer to a cause of action is filed after the beginning of the trial,

or a defendant, by notice served on the plaintiff after the trial begins,

confirms 2 notice of deposit, the plaintiff may, subject to subrule (4),

accept the money in satisfaction of the- cause of action within two

. days after service on him of the notice or the last notice, by announce-

30 ment to the Court during the trial or by filing a notice of acceptance
in the prescribed form.

(4) A plaintiff shall not accept money in a case to which sub- cf R.S.C.

rule (3) applies— E)R;;) 1965,
T,
(a) where the trial is before a jury—after the Judge begins to (2).
35, sum up to the jury; or

(b) in any other case—after the Judge gives his decision or
begina fo give his reasons for decisiom.
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{5) A defendant who serves notice of confirmation under sub-
rule (3) shall file the notice on the day of service.

{6) A plaintif who acccpls money by announcement to the
Court under subrule (3} shall file a notice of acceptance in the
prescribed form on the day of the announcement,

(7) Where a plaintiff claims on more than one cause of action ¢f R.5.C.
and he accepts money brought into Court in anawer to some onc or (Rev.} 1965,
more but not all of the causes of action, he may, by filing a notice Q. 62, I. 10
10 {which may be combined with his notice of acceptance), abandon all (2)-(4).
his causes of action other than the cause of action to which the
acceptance relates.

(8) Where a plaintiff claims against two or more defendants
on a cause of action against them jointly, and he accepts money
15 brought into Court by one or more but not all of those defendants
in answer to that cause of action, he may, by filing a notice (which
may be combined with bis notice of acceptance}, abandon his cause

of action against the other or all the others of those defendants,:

9. (1) On a plaintiff accepting money under rule & in satisfac-

20 tion of a cause of action as against any defendant bringing money Eﬁ%ﬁgﬁce.
into Court, the proceedings shall be stayed in relation to— of. RS.C.
{a) that cause of action, as against that defendant; ‘gkg‘l;.)rlgﬁs.
(b) any =alternative cause of aclion against that or any other 4) ().
defendant ;
25 (c) any cause of action abandoned under rule 8 (7) or rule
8 (8); and

(d) where the defendant, in bringing the money into Court, has
taken into account a cause of action on a cross-claim by
him as mentioned in rule 6, that cause of action on the

30 cross-claim, as against the plaintiff.

(2) Where a defendant brings money into Court in answer to
a cause of action, and the plaintiff accepts the money in satisfaction (Rev.) 1965,
-of the cause of action as against that defendant, the liability of any O. 82,1. 4
other person (whether a party to the proceedings or mnot) jointly (1)
35 with that defendant on the cause of action—

(a) shall be satisfied in the amount of the money accepted ;
but

" (b) shall not be discharged by the acceptance except to the
extent of that satisfaction.
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(3) A plaintiff who accepts money under rule 8 shall, subject cf. R.S.C,
to rule 11, be entitled to. receive payment of the money, without g‘ﬂz‘;) 1355.

s [a
any order. . (.

5 10. (1) A plaintiff may, by filing a notice in the prescribed form, Withdrawal
withdraw his acceptance of money brought inte Court— of accept-
ance.
(a) where all or any of the money has been brought into Court o 4t No.

by the filing of a security and the money accepted is not 21, 1899,
paid into Court within 7 days after service of notice of the 5. 834 (2},
10 acceptance of the defendant filing the security; or

(b) where the Court gives leave so to do.

- (2) On withdrawal of an acceptance all steps in the proceed-
ings taken in consequenee of the acceptance shall have such effect
only as the Court may direct.

15 (3) On withdrawal of an acceptance or on the motion for .
leave to withdraw an acceptance, the Court may~——

(a) give directions under subrule (2);

{b) give directions for restoring the parties as nearly as may be
to their positions at the time of the aceeptance; and

20 (c¢) give directions for the further conduct of the proceedings.

11. (1) Where 2 plaintiff accepts money in satisfaction of a cause Order for
of action, the money shall not be paid out except by order of the payment
Court in the following cases— aut after

. acceptance.
(a) if the plaintiff claims on the cause of action against two or ot g 5.
25 more defendants and any of those defendants does not join (Rev.)
in bringing the money into Court and does not consent to 1965, O. 22,
the payment out; '("a‘; (é)

(b) if the plaintiff claims on an alternative cause of action o4 p g,
against a defendant who does not join in bringing the (Rev.)
30 money into Court and does not consent to the payment 19"?5(.1?- 22,
I.

out; ) (2).

(c) if the money is brougbt into Court in answer to a cause of g g,
of action to which the defendant bringing the money into (Rev.)
Court pleads or otherwise properly raises a defence of 1965, Q.22,

35 tender before the commencement of the proceedings: )
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(d) if the plaintiff accepts the money in satisfaction of a cause cf R.S.C,
of action arising under the Compensation to Relatives Act (Rgv.)
of 1897 on the death of a person and in satisfaction of a :945('1())'(%2)'
5 cause of action surviving under Part II of the ELaw :
Reform (Miscellansous Provisions) Act, 1944, on the

death of the same person;

(e) if the plaintiff accepts the money in satisfaction of a cause ¢k R.5.C.
of action arising under the Compensation to Relatives Act g{gg )0 22
10 of 1897 and that cause of action is wholly or in part forr, 4 (1) (d).
the benefit of a person other than the plaintiff and that per-
son does not consent to the payment out;

(£) if the plaintif accepts the money after the beginning of ‘(‘fliR-S}-C-
the trial; or 1965, 0. 22,

1.4 (3).

15 (g) if the plaintiff is a disable person,

(2) On motion for an order under subrule (1), tbe Court <f. R.5.C.
shall, so far as practicable, deal with all the costs of the proceedings. 195‘; z) 2

r.4 (1) (3).

12. Where money brought into Court by a defendant is not Money not

accepted in accordance with rule 8, the money shall be paid out to accepted.
20 the defendant, ﬁz RS.C.
EV.)
1965, O, 22,
T 5

13. (1) Subject to subrules (2) and (3), the fact that money has Non-

been brought into Court— disclosure.
cf. R.S.C.
{Rev.)
(a) shall not be pleaded; and 19-?5, 0.22,
r.7.

. (h) shall not be disclosed to the Court at the trial -or hearing
25 of any question of liability or amount of debt or damages
potil gll such questions have been decided.
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‘ (2) Subrule (1) does not apply where the money has been
brought into Court in answer to a cause of action to which the
defendant pleads or otherwise properly raises a defence of tender

5 before commencement of the proceedings.

(3) Subrule 1(b) does not apply—
(a) where the plaintiff accepts the money pursuant to rule 8;

{b) where the disclosure is necessary for the purpose of an
application under this Part.

10 14, (1) A security filed for the purpose of bringing money into Security.
Court under this Part shall be an instrument in the prescribed form cf. Act No.
by which an authorised person (whether a party to the proceedmgs 21 1399
- or not)}— (1)

(a) promises to observe the requirements of this Part with
15 respect to a specified sum of money (in this ruIe called
“the money sccured”); and

(b) gives ap address for service.

(2) A person whp is a licensed insurer under the Workers® ¢f. Act No.
Compensation Act, 1926, or an authorised insurer under the Motor 21 1899,
20 Vehicles (Third Party Insurance) Act, 1942, shall, unless the Court ™ 83"‘(”
otherwise orders, be an authorised person for the purposes of thlS
rule.

(3) A person approved by the Court shall be am authorised
person for the purposes of ihis rule.

25 (4) A person giving security under this rule may pay the
money secured into Court and thereupon—

(a} subject to any order or judgment for interest under this
rule, or for costs, he shall have no further liability on the
security in the proceedings; and

30 (b} the money paid in shall, unless the Court otherwise orders,
be dealt with as if brought into Court in place of the
security by the party filing the security.

'(5) Where a security has been filed, the Court rnﬁy order the cf. Act No,
person giving the security to pay, within a time specified in the 21, 1899,
S order, the whole or any part of the money secured into Court or (nB)B(Ab()Z)

to such persog as the Court may direct.

FOURTH



314

Supreme Court.

FOURTH SCHEDULE—continued. Part 23.

(6) If a person giving a security fails to comply with an order
under subrule (5), the Court may—

(a) order the person giving the security to pay into Court, or
5 pay to such person as the Court may direct, interest on the
monecy unpaid until payment at such rate not exceeding

5 per cent yearly as the Court may determine;

{b) in addition to any other order as to costs which the Court

may make, order the person giving the security to pay the

10 costs of any party incurred or thrown away by reason of
failure to comply with the order under subrule (5).

(7) The Court may direct the entry of such judgment as the cf. Act No.
nature of the case may requirc in favour of any party against the 21, 1899,
person giving the security for the whole or any part of any racney 5 33* )
15 secured or interest or costs the subject of an order under subrule (5)
or subrule (6) or for costs.

{8) A party moving for an order or direction under any of
subrules (5) (6) and (7) shall serve notice of the motion on the
person gwmg the secunty and may serve the notice at the address

20 for service specified in the security.

15. A party filing 2 notice under this Part shall, on the day of Service.
filing, serve the potice on each other party on whom the notice has
not previously been served.

PART 23:
25 DISCOVERY AND INSPECTION OF DOCUMENTS.

Division 1.—Discovery.

1. (1) Subject to this ruie, where the pleadings between any parties Notice
are closed, any of those parties may, by notice for discovery filed fordis-
and served on any other of those parties, require the party served to SCVery-

30 give discovery of documents, with or without verification. ‘Eilevsicl:%s,

0.24,r.
(1) (7)
(2) A party may not require discovery under subrule (1) after cf. R.5.C,
an appoiniment has been made for directions under Part 26 or after (Rev.) 19585,
potice has been filed of a motion for directions under Part 26. u')z':(":,.‘)"z
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(3) A party may require another party to give discovery with
verification notwithstanding that he has previously required the same
paity to pive discovery without verification.

5 (4} This rule does not apply to procecdings on a common law ¢ R5C.
claim for damages arising out of the death of, or bodily injury to, (Rev.) 1965,
any person or for contribution in respect of damages so arising. 02-)24. r.2

2. (1) A party required under rule 1 to give discovery shall, piscovery
subject to rule 3, give discovery within such time, not being less than on notice.
10 14 days after service on him of the notice for discovery, as may be cf, R.S.C.

specified in the notice for discovery. 81:2\;) 1365,
. .
(1).

(2) A party required under rule 1 to give discovery without cf. R.S.C.
- verification shall, subject to rule 3, give discovery by filing and serving (Rev.) 1965,
on the party giving the notice for discovery a list in accordance 0.24,r.2
15 with rule 6 of documents relating to any matter in question between

him and the party giving the notice for discovery.

(3) A party required under tule 1 to give discovery with cf. R.S.C,
verification shall, subject to rule 3, give discovery by filing and serving 8{’-‘2) 1265,
on the party piving the notice for discovery— (7)2 oI 2
20 (a) ap affidavit verifying such a list as is mentioned in subrule
(2); and

(B) the list so verified, unless the list has already been filed and
served on that party.

(4) Where a claim is made against a party— ¢f. R.S.C.
) (Rev.} 1965,
25 (a) for the recovery of any penalty recoverable by virtue of any O.24,r1.2
Act or Commonwealth Act; or (32

{b) for the enforcement of a forfeiture,

he need not include in a list of documents under this rule any docu-
ment relating only to a matter in question on that claim.

30 3. (1) The Court may, before or after any party has been required Limitation
under rule | to give discovery, order that discovery under rule 2 by Of discovery
any party shall not be required or shall be limited to such documents ®* nolice.
or classes of documents, or to such of the matters in question in the of. R3.C

\ . . Rev. 3
proceedings, az may be specified in the order. ((:)'?:4.)1-_13 5
: , 5).
35 (2) The Court shall, on application, make such orders under cf. R.S.C,
. . subrule (1) as are necessary to prevent unnecessary discovery. g{';-)rlgﬁs-
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4, Where a plaintiff claims relief against two or more defendants, Co-
and requires any defendant to give discovery under rule 2, that defendants.
defendant shall scrve his list of documents and affidavit if any not ¢f. R.S.C.
5 only on the plaintiff but also on each other defendant who has filed E)R;“;')rlgﬁs'
a defence. 0 4.

5. The Court may, at any stage of any proceedings, order any Order for
party to file and serve on any other party— general

discovery.
(a) a list in accordance with rule 6 of documents relating to cf. R.S.C.
10 any matter in question in the proceedings; or (()R;\;-)rlgﬁi

(b) a list as mentioned in paragraph (a), verified by affidavit.  (1).

6, (1) A list of documents rcquired by or under this Part shall, Contents of
unless the Court otherwise orders, conform to the requirements of list.
this rule.

15 (2) A list of documents shall enumerate the documents which cf. R.S.C.
are or have been in the possession, custody or power of the party '(JRG"-) 1965,

h . . 24,11, 2
making the list. (1,3 ().

(3) A list of documents shall enumerate the documents in a of. R.S.C.
convenient sequence and as shortly as possible, hut shall describe (Rev.) 1965,
20 each document or, in the case of a group of documents of tbe same 1) )13
nature, shall describe the group, sufficiently to enable the document
or group to be identified.

{4) Where a party making a list of documents claims that c¢f. R.S.C.
any document in his possession, custody or power is privileged from (Rev.} 1965,
25 production, he shall, in the list, sufficiently state the grounds of the %)2_4' TS

privilege, ‘

{5) A list of documents shall distinguish those documents which <f. R.S.C.
are in the possession, custody or power of the party making the list (Rev.) 1965,
from those that have been but are not in his possession, custody or (1): o

30 power. ‘ Appendix A
No. 24.

(6) A list of documents shall, as to any document which has ¢f R.S.C.
been but is not then in the possession, custady or power of the party (Rev.) 1965,

making the list, state when he paried with the document and what %)2.4' L5
has become of it. Appendix A
No. 26.
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(7Y A list of documents shall appoint 2 time within 7 days cf. R.S.C.
after service of the list when, and a place where, the documents in E)Rg‘;-) 1365.
the list may be inspected. oo - 24, . 3,

5 (8) Where a party making a list of documents has a solicitor
in the proceedings, the solicitor shall certify on the list that, according
‘to his instructions, the list and the statements in the list are correct.

7. Where, at any stage of the proceedings, it appears to the Court Orger for
from evidence or from tbe nature or circumstances of the case or particular
10 from any document filed in the proceedings that there are grounds discovery.
for a belief that some doecument or class of document relatng to any of. RS.C.
matter in question in the proceedings may be or may have beem in (Rev:) 1965,
: 24,7
the possession, custody or power of a party. the Court may order that ¢}y 3y,

party—

15 (a) to file an affidavit stating whether that document or any
document of that class is or has been in his possession,
custody or power and, if it has been but is not then in his
possession, custody or power, when he parted with it and
what has become of it; and

20 (b) to serve the affidavit on any other party.

8. (1) Subject to subrule (2), an affidavit verifying a list of Deponent.
documents of a party or an affidavit to be filed by a party pursuant
to an order under rule 7 may be made as follows—

(a) by the party;
25 (b) where the party is a disable ‘person, by his tutor ;

(c) where the party is a corporation, by a member or officer of
the corporation ;

(d) where the party is a body of persons lawfully suing or being
sued in the name of the body or in the name of any officer
30 or other person, by a member or officer of the body;

{e) where the party is the Crown, an officer of the Crown suing
or sued in his official capacity, or 2 nominal defendant sued
under the Claims against the Government and Crown Suits
Act, 1812, by an officer of the Crown,

15 {2) Where the party is a person to whom any of paragraphs
. (g), (d) and (e) of subrule (1) applies and the affidavit is to be
filed and served pursuant to an order, the Court may—

(a) specify by name or otherwise the person to make the
affidavit; or
FOURTH
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(b) specify by description or otherwise the persons from whom
the party may choose the person to make the affidavit.

(3) Subject to subrule (2), where the party is a person to whom

& any of paragraphs (c), (d) and (e) of subrule (1) applies, the party

shall choose a person to make the affidavit who is qualified under
the relevant paragraph and bas knowledge of the facts,

DivisioN 2.—lInspection.

9. (1) Where a pleading or affidavit filed by a party refers to a Document
10 document, any other party may, by notice to produce served on him, referred to
require him to produce the document for inspection. L“rplcad‘"g
' affidavit.
cf. R.S.C.
{Rev.) 1965,
0.24,1, 10
(1).

(2) Where a notice to produce a document is served on a cf. R.S.C.
party under subrule (1)}, he shall, within 4 days after that service, (R;"-) 1965,

serve on the party requiring production a notice-— ?2' J.4' r. 10

15 (a) appointing a time within 7 days after service of the notice
under this subrule when, and a place where, the document
may be inspected;

(b} claiming that the document is privileged from production
and sufficiently stating the grounds of the privilege; or

20 {c) stating that the document is not in his possession, custody
or power and stating to the best of his knowledge informa-
tion and belief where the document is and in whose posses-
sion, custody or power it is.

10, (1) Where—

25 (a) it appears from a list of documents filed by a party under Order for
this Part that any document is in his possessior, custody or production.

power; c¢f. R.5.C.
. {Rev.) 1965,
(b} a pleading or affidavit filed by a party refers to any docu- D. 24, rr. 10,
ment ; or 14 (1).

30 (c) it appears to the Court from evidence or from the nature or
circumstances of the case or from any document filed in the
proceedings that there are grounds for a belief that any
document relating to any malter in qucstion in the proceed-
ings is In the possession, custody ot power of a party,

FOURTH
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the Court may, unless the decument is privileged from production,
order the party— :

(d} to produce the document for inspection by any other party
at a time and place specified in the order; or

(e) to file and serve on any other party a copy of the whole
or any part of the document, with or without an affidavit
verifying the copy made by a persomr who has examined
the document and the copy.

10 (2) An affidavit made pursuant to an order under subrule ¢f. R.5.C.
(1) (e) shall, unless the Court otherwise orders, state whether there (Rev.) 1965,
are in the document copied any and, if so, what erasures, interlinea- ?2:)24' r.14

" tions or alterations. :

11. A party to whom 2 document is produced for inspection under power to
15 this Part may make copies of the document. take
copies.
cf. R.S.C.
(Rev.) 1965,
Q.24,rr. 9,
10 (1).
12. (1} The Court may, at any stage of any proceedings, order any production
party to produce to the Court any document in his possession, custody to the
or power relating to any matter in question in the proceedings. Court.
cf. R.5.C.
{Rev.) 1965,
O.24,r. 12,
(2) Upon production of a document to the Court pursuant cf, R.S.C.
20 to an order under subrule (1), the Court may deal with the docu- (Rev.) 1965,
ment in such manner as the Court thinks fit. 0.24,r. 12.

13. Where an application is made for an order under rule 10 for Inspection
the production of any document for inspection by amother party or L"bfez"&g;
for an order under rule 12 for the production of any document to the s C.
25 Court and a claim is made that the document is privileged from (Rey.) 1965

production or an objection to production .is made on any other O, 24,r. 13 '
ground, the Court may inspect the document for the purpose of (2).

deciding the validity of the claim or objection.

DivisioN 3.—General.

30 14. The Court shail not make an order under this Part for the Order only
filing or service of any list of documents or affidavit or other docu- if neces-
ment or for the production of any document unless satisfied that the S:"Y-

; i i cf. RS.C.
order is necessary at the time when the order is made, g{g:') 1965,
.24, 1. 8,
FOURTH 13 (1).
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15. (1) Where a party makes default in filing or serving a list Default.
of documents or affidavit or other document or in producing any ¢ g 5.
document as required by or under this Part, the Court may make (Rev.) 1965,
§ such order as it thinks fit, including— ' ((31-)24. r. 16

(a) if the party in default is a plaintiff, an order that the
proceedings be stayed or dismissed as to the whole or any
part of the relief claimed by him in the proceedings; or

(b) if the proceedings were commenced by statement of claim
10 and the party in default is a defcndant, an order that his
defence be struck out and that judgment be entered

accordingly. '

(2) Where a party has a solicitor— . cf. RS.C.

{2) an order under any of the foregoing rules of this Part need 8_{3‘2’)&1225’

15 not, for the purposes of enforcement of the order by com- (3).
mittal or sequestration, be served personally; but

{b) if the order has not been served personally, the order shail
not be enforced by committal of any person or by seques-
iration of the property of any person if that person shows

20 that he did not have notice or knowledge of the order
within sufficient time for compliance with the order.

(3) Where a party has a solicitor, and an order under this ¢f. R.§.C.
Part against the party is served on the party by leaving a copy of {(Rev.) 1965,
the order at the office of, or posting it to, the solicitor or his agent, ©. 24, 1. 16
25 the solicitor shall, if he fails without reasonable cause to notify the “*’*
party of the order, be guilty of professional misconduct.

16. This Part does not affect any rule of law which authorises pyp;e
or requires the withholding of any document on the ground tbat its interest.
disclosure would be injurious to the public interest. ef. 10&11

Geo. 6,
c. 44,5 28
1.

30 PART 24.

INTERRQGATORIES.

1. (1) Subject to subrules (3} and (4), where the pleadings Interroga-
between any parties are closed, any of those parties may file and tories by
serve on any other of those parties a notice requiring the party notice.

*q5 served to answer specified interrogatories relating to any matter in ¢f. R.S.C.
question between the interropating party and the party served. 8‘;‘&’1}?55'

FOURTH ®.
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(2) The notice may require that the answers be verified, and cf. RS.C.
may so require notwithstanding that the interrogating party has pre- (Rev.) 1965,
viously required all or any of the interrogatories to be answered with- ?1')26' r.1
5 out requiring the answers to be verified, .

(3) A party may not rcquire answers to interrogatories under
subrule (1) after an appointment has been made for directions
under Part 26 or after notice has been filed of a motiop for direc-
tions under Part 26. , :

10 (4) This rule does not apply to proceedings on a common law
claim for damages arising out of the death of, or bodily harm to, any
person or for contribution in respect of damages so arising.

2. (1) A party who is required under rule 1 to answer interro- Answers

gatories shall, subject to rule 3, answer the interrogatories within pursuant

15 such time, not being less than 14 days after service on him of the 10DOtCE.
notice under rule 1, as may be specified in the notice.

(2) A party who is required under rule 1 to answer ipterro-
gatories but is not required to verify his answers shali, subject to
rule 3, answer the interrogatories by filing and serving on the party

20 requiring the answers a statement in accordance with rule 6.

(3) A party who is required under rule 1 to answer interro-
gatories and te verify his answers shall, subject to rule 3, answer
the interrogatories by filing and serving on the party requiring the
ANSWErs—

25 (a) an affidavit verifying a statement in accordance with ruls
6; and

(b) the statement so verificd, unless the statement has already
been filed and served.

3. (1) The Court may, before or afier any party has been reguired [imitation
30 under rule | to answer interrogatories, order that answers to interro- of interro-
gatories under tule 2 by any party shall not be required, or shall be &atories by
limited to such interrogatories or classes of interrogatories, or to such motice.
of the matters in question in the proceedings, as may be specified in
the order.

3 (1) Where any party has been required under rule 1 to answer

* any interrogatory, the Court may, on application by him, order that an

answer to that interrogatory shall not be required or may limit the
extent to which an answer sha]l be required.

FQURTH
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(3) The Court shall, on application, make such orders under cf. R.5.C.
subrules (1) and (2) as are pecessary to prevent unnecessary interro- ( Rev.) 1965,

. A . 0.26,1. 1
gatories or unnecessary answers (o Interrogatories, . (3),

5 4. Where a plaintiff claims relief against two or more defendants, Co-
and requires any defendant to answer interrogatorics uwnder rule 2, defeadants.
that defendant shall serve his statement in answer and affidavit if
any not only on the plaintiff but also on each other defendant who
has filed a defence.

10 5. (1) The Court may, at any stage of any proceedings, order any Order to
party to file and serve on any other party (whether the interrogating answer.

party or not)— ¢f. RS.C,
(Rev.) 1965,
{a) a statement in accordance with rule 6 in answer to interro- O.26, 1.1

gatories specified or referred to in the order relating to any (1)-
15 matter in question in the proceedings; or

(b) a statement as mentioned in paragraph (a) verified by
affidavit,

{2) The Court shall not make an order under subntle (1) of. RS.C.
unless satisfied that the order is oecessary at the time when the order (Rev.) 1965,

. 0.26,1. 1
20 is m?de. Gy,

6. (1) A statement in answer to interrogatories required by or Contentsof
under this Part shall, unless the Court otherwise orders, conform to statement.
the requirements of this rule.

{2) A statement in answer to interrogatories shall deal with
25 each interrogatory specifically either—

{a) by answering the substance of the interrogatory without
evasion ; or

(b) by objecting to answer the 'interrogatory On one OF more
. of the grounds mentioned in subrule (3) and briefly stating
30 the facts on which the objection is based.

(3) Subject to subrule (4), a party may object o answer any
interrogatory oo the following grounds but no other—

(a) where the answer is not required by an order, that the
interrogatory does not relate to any matter in quesiion

35 between him and the party requiring the answer;
‘ FOURTH



323

Supreme Court,

FOURTH SCHEDULE—continued. Part 24.
(b) that the interrogatory is vexatious or oppressive ; and

(c) privilege.

{4) On an application under rule 3 (2) or rule 5 in respect
5 of any interrogatory, the Court may require the applicant to specify
on what grounds he objects to answer that interrogatory and may
determine the sufficiency of the objection and, if the Court determines
that the objection is not sufficient, the applicant shall not be entitled
to object to answer that interrogatory in a statement in answer to
10 interrogatories, i

7. (1) Subject to subrule (2), an affidavit verifying a statement Deponent.
of a party in answer to interrogatories may be made as follows—

(a) by the patty;
(b) where tbe party is a disable person, by his tutor;

15 {¢) where the party is a corporation, by a member or officer
of the corporation;

{d) where the party is a body of persons lawfully suing or
being sued in the name of the body or in the name of any
officer or other person, by a member or officer of the body;

20 {e) where the party is the Crown, an officer of the Crown suing
or sued in his official capacity, or a nominal defendant sued
under the Claims against the Government and Crown Suits
Act, 1212, by an officer of the Crown.

(2Z) Where the party is a person to whom any of paragraphs

25 (e), (d) and (e) of subrule {1) applies, and the affidavit is to be
filed and served pursuant to an order, the Court may, in relation to
any or all of the interrogatories— »

(a) specify by name or otherwise the person to make the affi-
davit; or

30 (b) specify by descriplion or otherwise the persons from whom-
the party may choose the person to make the affidavit.
.
Lo

(3) Subjcct to subrule (2), where the party is a person to
whom any of paragraphs (c), (d) and (e) of subrule (1) applies,
the party shall, in relation to each interrogatory, choose a person to

35 make the affidavit who is qualified under the relevant paragraph and
has knowledge of the facts.
: FOURTH
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8. (1) Where a party fails to answer an interrogatory sufficiently, Insufﬁcl-‘-nt
the Court may— WEr.
cf RSC

(a) if he has made an insufficient answer, order him to make (Rev.) 1965,
a further answer verified by affidavit in accordance with O-26,7.5.
rule 7; or

(b) order him or any of the persons mentioned in paragraphs
{h) to (d) of rule 7 (1), as the nature of the case requires,
{0 attend to be orally examined.

10 (2) Subrule (1) does not limit the powers of the Court under
tule 9.

9. (1) Where a party makes default in compliance with an order Default.
under rule 5 or rule 8 to file or serve a statement or affidavit, the of R.S.C.
Court may make such order as it thinks fit, including— (Rev.) 1965,

. .26, 1.6
15 (a) if the party in default is a plaintiff, an order that the pro- (1).

ceedings be stayed or dismissed as to the whole or any part
of the relief claimed by him in the proceedings; or

(h) if the proceedii]gs were commenced by statement of claim
and the party in default is a defendant, an order that his

20 defence be struck out and that judgment be entered
agcordingly,
{2) Where a party has a solicitor— cf. R5.C.
(Rev.) 1965,

{a) an order under rule 5 or rule 8 need not, for the purposes of 0.26, 1.6
enforcement of the order by committal or sequestration, be (3).
25 served personally; but

(b} if the order has pot been served personally, the order
shall not be enforced by committal of any person or by
sequestration of the property of any person if that person
shows that he did not have notice or knowledge of the order

30 within sufficient time for compliance with the order.

(3) Where a party has a solicitor, and an order under rule 5 cf. R.S.C.
or rule 8 against the party is served on the party by leaving a copy of (Rev.) 1965,
the order at the office of, or posting it to, the solicitor or his agent, the ©; 26, T-6
licitor shall, if he fails without reasonable cause to notify the party
85 of the ordcoy be guilty of professional misconduct.

10. (1) A party may tender as evidence— Answers

. . . . a8
(a) onc or more answers to interrogatories without tendering evidence.
tho others; cf. R5.C.

196
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(b) part of an answer to an interrogatory without tendering the
whole of the answer.

(2) Where the whole or part of an answer to an interroga- of, R.S.C.

5 tory is tendered as evidence, the Court may— g{;\é.) 1?165,
.26, 1. 7.
(a) look at the whole of the answers; and

(b) if it appears to the Court that any other answer or any part
of an answer is so connected with the matter tendered that
the matter tendered ought not to be used without that

10 other answer or part, the Court may reject the tender unless
that other apmswer or part is also tendered.

11. This Part does not aflcet any rule of law which authorises or Public
requires the withholding of any matter on the ground that its dis- interest.

closure would be injurious to the public interest, ef. 10& 11
Greo. 6, ¢.
44, 5. 28
(1).
15 ) PART 25.

MEpical. ExaMINaTION ; INSPECTION OF ProPERTY, ETC.

DivisioNn 1. —Medical Examination.

1. (1) This Division applies to proceedings in which— Applica-
tion and
(a) the physical or mental condition of a person is relevant to interpre-
20 any matter in questicn ; and tation.
(b} either—

(i) that person is a party; or

(ii) a party claims relief for the benefit of that person
pursuant to the Compensation to Relatives Act of
25 . 1897,

(2) In this Division—
. “first party” means the party mentioned in subrule (1) (b).

“person concerned” means the person mentioped in subrule

(1) (a). :
FOURTH
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2. {1) Any party othcr than the first party may serve on the first Notice for
party a nolice in accordance with this rule for the medical examina- examina-
tion of the person concerncd. ) tion.

cf. General
Rules of
the Court,
0. 14,r.14;
Rules of the
Supreme
Court
(W.AL),
0.25,1. 12
(1) (a).

1 (2) A notice for medical examination shall be a request by the o G R.C.
party giving the notice that the person concerned submit to exam- Q. 14,r. 10;
ination by a specified doctor at a specified time and place. 5\32,

0.25,1 12
) (1) (a).
3. A party who serves =z notice for medical examination shall, on Expenses.
request by the first party, pay to the first party a reasonable sum to ¢ p g

. 10 meet the travelling and other expenses of the person concerned of (W.A.),

and incidental to the medical examination including the expenses of O.25,r. 12

having a doctor chosen by him attend his examination pursuant to (2).

Tule 6.

4, (1) Where a notice for medical examination of a person con- lN'on-
15 cerned is served pursuant 1o rule 2 and the person concerned does compliance
not submit to examination in accordance with the notice, the Court With notice.
may, on terms, stay the proceedings as to any claim for relief by or cf. G.R.C,

for the henefit of the person concerned. ?1‘ 1142'."' 1o,

RSC.
(W.A),
?. 25, r.12
(2) Where, before the proceedings are set down for trial under .f G R.C,
20 Part 33 rule 8, a party files notice of a motion for a stay of pro- O.14,r. 11.
ceedings under subrule (1), the proceedings shail, unless the Court
otherwise orders, be stayed pending disposal of the motion,

Mow
St

5. (1) The Court may, on terms, make orders for the medical Order for
examination of a person concerned, including an order that a pcrson ¢X2mica-
2§ concerned submit to examination by a specified doctor at a specified “°™
time and place.

{2} Where the Court orders that a person concerned submit
to examination by a doctor, the person concerned shall do all things
reasonably requested and answer all questions reasonably asked of
him hy the doctor for the purposes of the examination.

FOURTH
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6. The person concerned may have a doctor chosen by him Doctor for

attend his examination. [eTSOR COn-
cerned.

(1) (a).

7. (1) The examining doctor shall make a written report of his Report.

- 5 examination of the person concermed and shall give his report to the cf. R.S.C.
party serving the notice for medical examination or obtaining the (W.A.},
order for medical examination. ) ?4)25 r.12

(2) A party to whom a report is given under subrule (1) shall cf. RS.C.
serve the report on the first party. é‘ )25, s

10. Drvision 2.—Inspection of Property, etc.

8. (1) The Court may, for the purpose of enabling the proper Inspection
determination of any matter in question in any pro(:eedmgs make of pro-

orders, on terms, for— , perty, ete.
cf. Act No.
{a) the inspection of any property; 21, 1899,
5. 104;
15 (b) the taking of samples of any property; R.S.C,
) . (Rev.) 1965,
(c) the making of any observation of any property ; ?)2?41)-1- 2
1 ,

(d) the trying of any experiment on or with any property; or 3 (1).

(e) the observation of any process.

(2) An order under subrule (1) may authorise any person to cf. R.S.C.
20 enter any land or to do any other thing for the purpose of getting (RE\;) 1955
0.2%, 1t
access to the property (2.3 2).
(3) A party applying for an order under this rule shall, so far
a3 practicable, serve notice of the motion on each person whe would
be affected by the order if made.

25 (4) In this rule “property” includes any land and any docu-
ment or other chattel, whether in the ownership, possessiom, custody
or power of a party or not. L

9. The Court may inspect, or, at a trial, may authorise 2 jury to View.
mspcct any place, process or thing with respect to which any question ¢f, R.5.C,
30 arises in the proceedings. (Rev.) 1965,

FOURTH ©.35r.8
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DvisioN 3.—Default.

10. (1) Where a party makes default in compliance with an order Default,
under this Part, or in compliance with rule 5 (2), the Court may ¢f, G.R.C,,

5 make such order as it thinks fit, including— g.slé r. 10;
(a) if the party in default is a plaintiff, an order that the pro- (W.A.),

ceedings be stayed or dismissed as to the whole or any part ?3) 5,112
of the relief claimed by him in the proceedings; or

{b) if the proceedings were commenced by statement of claim

10 and the party in default is a defendant an order that his

defence be struck out and that judgment be entered
accordingly.

(2) Where a person concerned, not being a party, makes

default in complience with an order under this Part, or in com-

15 pliance with rule 5 (2), the Court may order that the proceedings be

stayed or dismissed as to any relief claimed for the bemnefit of the
person concerned.

(3) This rule does not limit the powers of the Court to
- punish for contempt.

20 _ PART 26.

DmRECTIONS.
1. (1) In proceedings commenced by statement of claim, the Court Appoint-
may appoint a date for a hearing for directions under this Part. ment.
(2) The appointed date shall be—

25 (a) oot less than two months after the pleadings are closed;
and

(b) not less than 14 days after the expu'auon of the tuﬁe within ¢f R.S.C.
which any party is required to give discovery by notice (R'-"') 1865,
under Part 23 rule 1. Gt

30 (3) The Court shall, not less than ome month before the
appointed date, give notice of the appointment to each party who has
an address for service in the proceedings.

(4) This rule does not apply to proceedings entered in the
commercial Iist,

FOURTH



329

Supreme Court.

FOURTH SCHEDULE—continued, Part 26.

2. (1) In proceedings commenced by statement of claim, a party Motion.
may, after the pleadings are closed, move on notice for a hearing s rg.C.

for directions under this Part. (Rev.) 1965,
0.25 1.1
(1) (4).
3 (2) This rule does not apply to proceedings entered in the

commerciat list,

3. (1) Where procecdings are before the Court for directions under Despatch.
this Part, the Court shall, so far as practicable, deal, without adjourn- ¢f RS.C.

ment, with all matters required to be dealt with under this Part. g{g\;) 1;65,
.25, 1.
1)-(3).
i0 {(2) Where the hearing for directions has been adjourned, the( -3

proceedings may be restored for further heariag for directions—

(a) by the Court, by notice given to each party who has an
address for service in the proceedings; or

(b) unless the Court otherwise orders, by a party.

15 (3) A party may restore procecdings under subrule (2) by ¢f. R.S.C.
motion on notice or by such other means as the Court may approve. (()Rg'g) 1265.
. 25, T,
N.

{4) Subrule (2) has effect notwithstanding that the Court has
adjourned the further hearing for directions to a named date.

4. (1) The Court shall, where proceedings are before it for Directions

20 directions under this Part— and orders.
. . . ef. R.S.C,
{a) consider the preparations for the trial; (Rev) 1965,

(b) so far as possible, deal with all matters which may be dealt (1) 25 1

with on application to the Court before the trial ;

(¢) give such dircctions for the conduct of the proceedings as
25 appear best adapted for the just, quick and cheap dlsposal of
the proceedings.

(2) Without limiting the generality of subrule (1), the Court ¢f R.S.C.
shall, where proceedings are before it for directions under this Part, ‘()Rg.'g-) 1965,

make such orders as may be appropriate— 5 o 1 3

30 (a) relating to admissions, under section 82 of. the Act;

(b) velating to cvidence, under section 82 of the Act, under
. section 14B of the Evidence Act, 1898, or under Part 36
or

(¢) rclating to amendment, under Part 20 rule 1.
FOURTH
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5. (1) Subject to subrule (2), the Court shall endcavour to secure Agreement.
that the parties make all agreements as to the conduct of the pro- RSC

ceedings which ought reasonably to he made by them. {Rev.) 1965,
0. 25, r. 4,
5 (2) Subrule (1) does not extend to an agreement to exclude ¢f R.S.C.
or limit any right of appeal. (Rev.) 1965,
0.25,1.5.
(3) The Court may, by order, record any agreement made by ¢f. R.S.C.
the parties as to the conduet of the proceedings. ‘(DR?;.) 19?5.
s » IT. &,

(4) The Court may, by order, record any refusal to make an of, R.S.C.
10 agreement as to the conduct of the proccedings which ought reason- (Rev.) 1965,
ably to have becen made so that the refusal may later be taken into O-25,1.4.
account on questions of costs,

6. On the hearing for directions each party shall, so far as prac- Interlocu-
ticable, move for any order or direction which he wants and which tory orders,

13 may be made before the trial. cf. RS.C.
(Rev.)
1965, O. 25,
r.7.

7. (1) Subject to subrule (2), 2 party shall not adduce evidence Evidence.
on the hearing for directions, except by the leave or direction of
the Court.

(2) Where a party moves on the hearing for directions for an ¢f R.5.C.
20 order which, if made otherwise than on the hearing for directions, ggg;)o 55
ought not to be made except on evidence, a party may adduce cvi- r6 (‘2): '

dence for the purpose of supporting or opposing the motion.

8. (1) Subject to subrule (2), on the hearing for directions each Informa-
party shall give all such information and produce all such documents 03 and

25 to the Court as the Court requizes for the purposes of this Part, g:c:;egts'
(Rev.)
1965, C. 25,
r.6(1).

(2) A party shall not be required to give any information or <f. R.S.C.
produce any document which is privileged from disclosure except (Rev.)

with the consent of the person entitled to the privilege. ll.ggs(:,g 25
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(3) A party who gives information or produces a document ¢f R.S.C.
to the Court on the hearing for directions shall, unless the Court (Rev.)
otherwise orders, give the information or produce the document to 1955']0' 25,

& the other parties appearing on the hearing for directions. r.6(1).

(4) Where the Court requires a party to give information or
to produce a document for the purposes of this Part, and the party
defaults in compliance with the requirement, the Court may-—

(a) record the requirement and default in its order so that ¢f R.S.C.

10 th ay later be taken into account esti (Rev.)
they .m ¥ e n inoto ot on questions of 1965 0. 25,
costs ; r.6 (3)

(b) strike out the whole or any part of the pleadings of the (®) (b).
party in default; or

(c) stay or dismiss the proceedings so far as concerns any
15 claim for relief by the party in default.

PART 27.

EviDENCE BY DEPOSITION,

1. The Court may, for the purpose of proceedings in the Court, Order for

make orders— . examina.
‘ . ] tion of
20 (a) for the examination of any person on oath before a judge witness.

or an officer of the Court or before such other person as c¢f. R.5.C.
the Court may appoint as examiner at any place whether (Rev.)

in or out of the State; or :l? 615'20' 39,
(b) for the seﬁding of a letter of request to the judicial auth-
25 orities of anotheér country to take, or cause to be taken,

"the evidence of any person.

2. (1) Upon the making of an order under rule 1 (b) for the Letter of

sending of a letter of request, the party obtaining the order shall—  request.
(2) lodge with the registrar— ‘(:ilf;s)c
i . 1965, 0. 39,
30 (i) a form of the appropriate letter of request: r.3(1)-

(ii) the interrogatories (if any) and cross-interrogatories
(if any) to accompany the letter of request; and
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(iii) where English is not an official language of the
country to whose judicial authoritics the letter of
request is to be sent, a translation of each of the

5 documents mentioned in subparagraphs (i} ahd (ii}
in an official language of that country appropriate
to the place where the evidence is to be taken; and

(b} file—

{i) a copy of each of thc documents mentioned in para-
10 ; graph {(a); and

(ii} an undertaking by the party obtaining the order or
his solicitor to he responsible for all expenses
incurred by the Court or by any person at the request
of the Court in respect of the letter of request and,

15 on being given notice of the amount of anmy such
expenses, to pay the amount to the registrar.

(2) A translation lodged under subrule (1) (a) (iii) must be ¢ RS.C.
certified by the person making it to be a correct translation; and (Rcv}
the certificate must state his full name and address and his quahﬁca- 965

20 tions for making the translation. 36 )

3. (1)} The party obtaining an order for examination before an pPocuments
examiner under rule 1 (a) shall furnisk the examiner with copies for ex-
of such of the documents in the proccedings as are necessary to aminer.
inforrn the examiner of the questions to which the examination is cf. R.S.C.
25 to relate. . ggﬁsv )O 39’
r.7.
(2) Where the documents in the proceedings are not sufficient
to inform the examiver of the questions to which thc examination is
to relate the Court shall, in the order for examinsation or in a later
order, staté the questions to which the examination is to relate.

30 4. (1) The examiner shall appoint a place and time for the Appoint-

examination, ment for
examina-

tion.

cf. R5.C.
{Rev.) 1965,
0. 39, 1.6

(2) The time appointed shall, having regard to the convenience cf. R.S.C.
of the person to be examined, and to the circumstances, be as scon (Rg'; .} 1965,
as practicable after the makmg of the order. (()i) b T
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(3) The examiner shall give notice of an appointment under cf R.S.C.
this rulc to the party obtaining the order and that party shall give (Rev.) 1965,

notice of the appointment to cach other party. ?1-)3%2;- 6

§ 5. (1) The examiner shall permit each party, his counsel and Conduct of

solicitor to attend the examination, f_xamina-
1011.
(2) A person examined beforc an cxaminer may, unless the ¢f. R.S.C.
Court otherwise orders, be cross-examined and re-examined. g{g;-) 1365.
. W e
(1) (a).

(3) The examination, cross-examination and re-examination of cf. R.5.C.
10 a person before an examiner shall, unless the Court otherwise orders, (f)Rg‘é-J 1965,
be conducted in litke manner as at a trial. L

(1) (b).
(4) The exafniner may put any question to a person examined ef, R.S.C.
before him as to— {Rev.) 1965,
0.39, 1.8
(a) the meaning of any answer madec by that person; or (2).

15 (b) any matter arising in the course of the examination.

(5) The examiner may adjourn the examination from time to f. RS.C,

. ] (Rev.} 1965,
time or from place to place % ;;9, .8

6. The examiner may, with the consent in writing of each party Examina-
to tbe proceedings, take the examination of any person in addition to tion of
. . o ax additional
20 the person named or provided for in the order for examination and, e cons,
if he does so, he shall annex to the deposition of that person the con- ¢ pgc.
sent of each of the parties. ' (Rev.) 1965,

Q. 39,r.9.

7. Where objection is taken to a .question put to a person being Objection.
examined before an examiner, or a person being so examined takes cf, R.S.C.
2§ objection to answering a question put to him or to produce any docu- {Rev.) 1965,

ment or thing— Q. 39,1, 10.

(a) the examicer shall state to the parties his opinion on, but
shall not decide, the validity of the ground for the objec-
tion ;

30 (b) the question, the pround for the objection, the opinjon of
‘ the examiner, and the answer (if any) must be set out in
the deposition of that person or in a statement attached to

the deposition ; ‘
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{c) the Court may, on motion by any party, decide the validity
of the ground for the objection;

(d) if the Court decides against the objector, the Court may
3 order him to pay the costs occasioned by the objection.

8. (1) The deposition of & person examined before an examiner Taking of
must be taken down by the examiner or a2 shorthand writer or some 4eposi-

) d tions.
e n e th ner.
other person in the presence of the examiner of. RS.C.

{(Rcv.) 1965,
Q.32 11
().

(2) The deposition must contain as nearly as may be the state- cf. R.S.C.

. {Rev.) 1965,
10 ment of the person examined. 0.39,1. 11

(1).

(3) The examiner may direct that the words of any question cf. R.S.C,

and the answer to the question be set out in the deposition.. (()Rg‘g")rl??s-

(2).

(4) Subject to subrules (2) and (3) and subject to Tule 7 (b), cf. R.S.C,

the deposition need not set out every guestion and answer. g‘ggﬂrl?fi

(1).

15 9. (1) The deposition of a person examined (or the shorthand Authenti-
notes of his examination) shall be read to him. cation
and filing.
of. R.S.C.
{Rev.) 1965,
0.39r.11
(3).

(2) The examiner shall, if any party so requests, ask the person. cf. R.S.C.

. . . o (Rev.) 1965,
examined to sign his deposition, 039,k 11

{3).

(3) The examiner shall authenticate the deposition. by his cf. R.S.C.

20 signature. Rg;.)rl?flss,

3

(4) The examiner shall make on, or attach to, the deposition a cf. R-S-Cé
note signed by him of the time occupied in the cxamination and the (Rev.) 1365,
. N o 0,39, 1. 12.
fees received by him in respect of the examination.

(5) The examiner shall send the deposition to the registrar and ¢t RS.C.

25 the registrar shall file it in the proceedings. (()1_{;;.’)“1?155.
FourtH "
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(6) The examiper shall, unless the Court otherwise orders,
send the exhibits to the registrar and the registrar shall deal with
the exhibits in such mapner as the Court may direct.

5 10. (1) The examiner may make to the Court a special report Special
with regard to an examination before him and with regard to the report.
absence of any person from, or the canduct of any person at, the ¢k RS.C.

ce ¢ (Rev.) 1965,

examination. 0. 391, 13.
(2) The Court may direct soch proceedings to be taken, or cf. R.5.C.

10 make such order, on the report as the Court thinks fit, 8R‘§"9~)r1?§5-

11. (1) Where a person has been required by subpoena to attend Defanit of
before an examiner, and he refuses to be sworn for the purposes of witness.
the examipation or to answer any lawful question, or to produce any cf. R.5.C.
document or thing, the examiner shall, at the request of any party, (Rev.) 1965,

15 givc to that party a certificate, signed by the examiner, of the refusal, ?1')3'9’ r.5

(2) The Court may, upon the certificate being filed, and on cf. R.5.C.
motion by any party— {Rev.) 1965,

0.39,1.5

(a) order that person to be sworn, or to answer the question (1) {3)

or to produce the document or thing as the case may be ; and

20 (b) order that person to pay any costs occasioned by his
refusal,

12. Where a party has given an undertaking as mentioned in rule Order for
2 (1) (b) (i) and does not, within 7 days after service on him of payment of
notice of the amount of the expenses concerned, pay the amount of “*PE0%
25 the expenses .to the registrar, the Court may, on application by the
registrar—

(a) order the party to pay the amount of the expenses to the
registrar ; and : .

{b) stay the proccedings until payment so far as concerns the
30 whole or any part of any claim for relief by that party.

13. (1) Witnesses shall not be examined to perpetuate testimony Perpetuation
unless proceedings have becn commenced for the purpose. of testimony.
‘ cf. RS.C.
(Rev.) 1965,
0.39, 1. 15
1.
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{2) Any pcrson who would, in the circumstances alleged cf. R.S.C.
by him to exist, become ecntitled, upon the happening of any futurc (Rev.) 1965,
event, to any property, the right or claim to which cannot be tried 02‘39’ r.15
5 beforc the happening of the future event, may commence proccedings =~
to perpetuate any testimony which may be material for establishing

the right or claim.

(3) Proccedings to perpetuate the testimony of witnesses shall cf. R.5.C,

not be set down for trial. (Ol-le;..)r'l?gx
: 3}
10 (4) Where proceedings to perpetuate testimony touch any cf R.S.C.

matter or thing in which the Crown may have an jnterest, the (1883},
Attorney-Geperal may be made a defendant. 0.37, 1. 36.

(5) Where, pursuant to subrule (4), the Attorney-General is ¢f. R.S.C.
made a defendant to proceedings to perpetuate testimony, a deposition {1883},
15 taken in those procecdings shall not be inadmissible in other pro- 0.37,r.36. -
ceedings by reason that tbe Crown was not a pariy to the proceedings
to perpetuate testimony.

(6) Subrule (2) does not affect the right of any person to
commence proceedings to perpetuate testimony in cases to which that
20 subrule does oot apply.

PART 28.

INTERIM PRESERVATION, ETC.

1. In ap urgent case, the Court may, on the application of a person Qgder be-

who intends to commence proceedings— fore com-
.. . mencement
25 (2) grant an iojunction; ) of pro-
. . . ceedings.
(b) appoint a receiver; or . cf. RS.C
{e) make orders under rule 2, {,“Z‘;‘.’,.‘-‘i’ﬁ'

to the same extent as if the applicant had commenced the proceedings (3.

and the application were made in the proceedings.

30 2. (1) In proceedings concerning any propesty, or in proceedings Preserva-

in which any question may arise as to any property, the Court may tonof

make orders for the detention, custody or preservation of the nroperty.

property_ i cf. R.5.C.
(i) s
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(2) An order under subrule (1) may authorise any person to cf. R.S.C.
enter any land or to do any other thing for the purpose of giving (Rev.) 1965,
effect to the order. %)29' r.2

5 (3) In proceedings concerning the right of any party to acf. RS.C.
fund, the Court may order that the fund be paid into Court or other- (Rev.) 1965,
wise secured, ?3‘)2_9 \1.2

3. Where, in proceedings concerning any property (other than Disposal of
land) eor in procecedings in which any question may arisc as to any personal

10 property (other than land), it appears to the Court that— P;"Il;c;%
CL. KoL,

(a) the property is of a perishable nature or is likely 1o deterio- (Rev.) 1965,
rate; or , ‘8')2-9' r.4

(b} for any other reason it is desirable that the property should
be sold or otherwise disposed of,

15 the Court may make an order for the sale or other disposal of the B
whole or any part of the property by such person, in such manner,
and upon such terms (if any) as the Court may direct.

4. Where, in proceedings concerning property, it appears to the Interim dis-
Court that the property is more than sufficient to answer the clajms tribution.
20 on the property for which provision ought to be made in the pro- <f. R.S.C.
ceedings, the Court may allow any part of the property to be con- (Rez\gr.) 1965,
. h A . .1 8.
veyed, transferred or delivered to any person having an interest in
the property.

5. Where, in proceedings concerning property, it appears to the Interim
25 Court that the whole or any part of the income of the property is not income.
required to answer the claims on the property or its income for which cf. R.S.C,
provision ought to be made in the proceedings, the Court may allow (Rev.) 1365,
that income or part to be paid, during such period as the Caurt may +23,r.8.
‘determine, to all or any of the persons having an interest in the
30 income.

6. Where two or more persons are entitled to share in a fund, the Payment
Court may order or allow immediate payment to any of those persons before ascer-
of his share without reserving any part of his share to meet the subse- ;?i';ﬂ;;%tngf
' quent costs of ascertaining any other of those persons. interested.

ck, R.S.C.gﬁs
FOURTH $.95 58"
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7. Where, in proceedings commenced by statement of claim, a Directions.
party applies for any order under rule 2 or rule 3, the Court may of R.S.C.
order that the proceedings be before the Court for directions under (Rev.) 1965,

5 Part 26 either forthwith or on such date as the Court may appoint. ©-2%1.7.

8. The Court may make orders under this Part on terms and at Terms; time

any slage of -the proceedings. _ for order.
<f. RS.C.
(Rev.) 1965,
0.29,1r. 1
(3),2(4),
PART 25.
RECEIVERS.

10 1. A receiver shall, within 7 days after his appointment, file a Address
notice specifying an address for service, for service.

2. (1) Where the Court appoints a receiver, the Court may give Security.
directions for the filing by the receiver of security in accordance with . f rs.C.

this rule. (Rev.) 1965,
0.30,1.2
. (2).
15 (2) Where the Court directs the appointment of a receiver, ¢f R 5.C.

then, unless the Court otherwise orders, a person shall not be (Rev.) 1965,
appointed receiver pursuant to the direction until he has filed ao 30,r.2
security in accordance with this tule, (1.

(3) Subrules (1) and (2) have effect subject to any provision
20 fer the time being in force made by or under any Act.

(4) A security to be filed in accordancc with this rule shall cf. R.S.C.
be a security approved by the- Court that the receiver will account (Rev.) 1965,
for what he receives as receiver and will deal with what he receives & 30T 2
. 2).
as the Court may dircct,

25 (5) Where a security has been filed under this rule, the Court
may make orders for the vacation of the security.

3. A receiver shall be allowed sucb remuneration, if any, as may Remunera-
be fired by the Court. tion.
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4. (1) A recciver shall file accounts at such intervals or on such Accounts.
dates as the Court may direct. cf. R5.C.
(Rev.) 1965,
0.30,1.4

(2} The receiver shall, on the day on which he files an account,

5 obtain an appointment to pass the account and serve the account, with

8 note of the appointment, on each party interested who has an
address for service in the proceedings.

(1).

(3) The receiver shall, unless the Court otherwise orders, attend
on the appointment to pass the account.

10 5. (1) Where a receiver- - - Default,
. . E—r cf. R.5.C.
(a) go re?tuucd by these rules or by an order or direction of the (Rev.) 1965,
urt— Q.30,1. 6
(1).

(i) to file any account or affidavit;

(ii) to attend on an appointment to pass his account ;
15 or

(iii) to do any other ‘thing; and
{b) does not carry out the requirement,

the Court may make such orders and give such directions as the Court
thinks fit, including orders and directions for—

20 (c) the discharge of the receiver;
(d) the appointment of another receiver; and

(e) the payment of costs,

(2) Without limiting subrule (1), where a receiver is required cf. R.S.C.
by these rules or by an order or direction of the Court to pay into (Rev.) 1965,
25 Court any sum shown by his account as due from him, and he does (2') »T. 6
not carry out the requirement, the Court may charge him with interest =
at the rate of 5 per cent yearly on that sum while in his possession

as receiver.

(3) This rule does not limit the powers of the Court as to the
30 enforcement of orders or as to the punishment of contempt.

6. {1) The Court may authorise a receiver to do (either in his Powers.
+own name or in the name of the parties or any of them and either
generally or in any particular instance) any act or thing which the
parties or any of them might do if of full age and capeacity.
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(2) Subrule (1) has effect notwithstanding that the parties or
any of them are not of full age and capacity.

Part 30.

(3) This rule does not limit the powers of the Court apart from
5 this rule to authorise a receiver to do any act or thing.

7. (1) Where a receiver in any proceedings dies, the Court may, Account
on motion in the proceedings, make such orders as the Court thinks on death.
fit for the filing and passing of accounts by the representatives of the
deceased receiver and for the payment into Court of any amount shown

10 to be due,

{2} The Court shall not make any order under subrule (1)
unless notice of the motion has been served on the representatives.

3 Notice of a motion under this rule may be served in any
manner in which a statement of claim may be served.

i5 . PART 30.

DisposaL or Lanp,

1. In this Part “land” includes any interest in or right over land. Interpreta-

tion.
cf. R.S.C.

(Rev.) 1965,

. . .35, 1.
2. In proceedings relating to land, other than proceedings in the Power to

Common Law Division for possession of land, the Coust may, at any grger sale.
90 Stage of the proceedings—

cf. R.S.C.
{a) order that the whole or any part of the land be sold ; and f-_,Rg‘i) 1.151'65
{b) order that any party in receipt of the rents or profits of the
land or otherwise in possession of the land deliver possession
to such person as the Court may direct. .
3. (1) This rule applies where the Court has made an order under
25 rule 2 that land be sold. sh:ﬂr‘mer of
cf. R.5.C.
(Rev.) 1565,
0.31,r.2
..... " (1)
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(2) The Court may appoint a party or other person to have c¢f. R.S.C,
the conduct of the sale. (Rev.) 1965,
0.31,r.2
" (4) (a).
(3) The Court may permit the person having the conduct of cf. R.S.C.
5 the sale to sell the land in such manner as he thinks fit. ((JR?; )rlgﬁi
(1}).

(4) The Court may direct any party to join in the sale and cf. R.S.C.

conveyance or transfer or in any other matter relating to the sale. (R%‘i )rlgﬁs
1}.

(5) The Court may give such further directions as it thinks fit cf. R.S.C,

for the purpose of effecting the sale, including directions— gi?i-) 1265.
’ v %

10 (a) fixing the manner of sale, that is to say, whether sale is to (4) (b)-
be by contract conditional on approval of the Court, hy ().
private treaty, by public auction, by tender, or by some
other manner;

(b) fixing a reserve or minimum price ;

15 (c) requiring payment of the purchase money into Court or to
trustees or other persons;

{d) for settling the particulars and conditions of sale ; e
{e) for cEtaining evidence of value; or

(f) fixing the remuneration to be allowed to amy auctioneer,
20 real estate apgent or other person.

4. (1) Where, pursuant to this Part, land is sold by public auction, cenificate
the auctioneer shall, unless the Court otherwise orders, certify the of sale.

result of the sale. . ¢f. R.S.C.
{Rev.) 1965,
01 31,r. 3

(2) Where, pursuant to tbis Part, land js sold otherwise than ‘(:f )RSC
2% by public auction, the solicitor of the person having the conduct of (Rev.} 1965,
the sale shall, unless the Court otherwise orders, certify the result of ©.31,r.3
the sale. (1}.

(3) The Court may require that the certificate be verified hy cf. R.S.C.

afftdavit of the person certifying. (Rev.) 1965,
. ‘ .31, 1.3
' (1}.
30 (4) The person having the conduct of the sale shall file the ¢ p g,
certificate and affidavit if any. : (Rev.) 1965
0.31,r.3

FOURTH (2).
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5. Where the Court makes an order for the mortgage, exchange Mortgage,
or partition of land, rules 3 and 4, so far as applicable and with the exchange
necessaty modifications, apply to the mortgage, exchange or partition Or partition.

§ as those rules apply to a sale under this Part. cf. RS.C.
(Rev.) 1965,
0. 31, 1. 4.
. PART 31.

SEPARATE DECISION oF QUESTIONS,

1. In this Part, “question” includes any question or issue in any Interpreta-
proceedings, whether of fact or law or partly of fact and partly of tion.
10 law, and whether raised_by pleadings, agreement of parties or cf. RS.C.

1 (Rev.) 1565,
otherwise, . 0.33.1. 3.
2. The Court may make orders for— Order for
decision.

(a) the qecision of any question separately frqm any other of R.5.C.
question, whether before, at or after any trial or further (Rev.) 1965,
15 trial in the proceedings; and Q.33,r.3.

(b) the statement of a case and the question for decision.

3. Where the Court makes an order under rule 2 for the decision Removal
of a question of law, the Court may further order that the proceed- ’I'ftﬂA CO“l'lt
ings be removed into the Court of Appeal. oL Appeal,

20 4. (1) Any parties to proceedings in which a case is stated under Agreed
rule 2 may, with the leave of the Court, agree that, on any gquestion result.
being decided in the sense specified in the agreement,” a specified
direction for entry of judgment or a specified order shall be made.

(2) On that question being so decided, the Court may make cf. Court

irecti of Appeal
25 the agreed direction or order. ?u)les, s
2).

(3) Where an agreement is made pursuant to subrule (1)
before a case is stated, the terms of the agreement shall be set out
in the stated case.
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5. Where any question is decided under this Part, the Court shall, Record, etc.
subject to rule 6, either— of decision.

(a) cause the decision to be recorded; or

3 (b) direct the entry of such dcclaratory judgment, or make
such declaratory order, as the nature of the case requires.

6. Where the decision of a question under this Part— Disposal

of pro-
(a) substantially disposes of the proceedings or of the whole ceedings.

or any part of any claim for relief in the proceedings; or cf. R.5.C,

(Rev.) 1965,
10 (b} renders unnecessary any trial or further trial in the proceed- 0. 33,1.7.

ings or on the whole. or any part of any claim for rchef in
the proceedings,

the Court may, as the nature of the case requires—

(c) dismiss the proceedings or the whole or any part of any
15 claim for relief in the proceedings; or

(d) direct the entry of any judgment; or
(e) make any other order.

PART 32.

STATED CaSEs,

20 DrvisioN 1.—External Stated Cases.

1. This Division applies to stated cases not stated in the Court and Applieation.
to stated cases under section eighteen of the Supreme Court (Summary
Jurisdiction) Act, 1967.

2. (1) Proceedings in the Court on a stated case shall.be com- Commence-
2% menced by summons claiming the decision or determination of the ment of pro-

questions and matters stated for decision or determination in the stated S¢cdiDES.
case,

(2) The plaintiff shall file and serve the stated case with the
summons.

30 3. Where a stated case is before the Court in a Division, the Removal

Court in that Division may order that the proceedings be removed imn Court
into the Court of Appeal. of Appeal.

FOURTH
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DrvisioN 2.—Stated Cases Generally,
4. A stated case shall— ' Form and
be divided i h bered tively : conlents.
{a) be divided into paragraphs numbered consecutively ; cf. Court
5 (b) state conciscly the facts and documents necessary to enable SF Appeal

the Court to decide the guestions arising or otherwise to . 335(1),
hear and determine the proceedings on the stated case; and

(c) state the questions and matters to be decided or determined,

5. The Court and the partics may refer to the whole contents Documents,

10 of a document stated in a stated case. . ¢f. C.AR.,
r. 33 (2).

6. The Court may draw inferences from the facis and documents Inferences.

stated in a stated case, cf. CAR.,

r.33 (3).

7. (1) Where it appears to the Court that a stated case does not Imsufficient
state the facts and documents sufficiently to enable the Court to c2se.
15 decide the questions arising or otherwise to hear and determine the
proceedings on the stated case, the Court may—

(a) with the consent of all partics interested, add to or other-
wise alter the stated case;

(b) send the stated case back to the Division or court in which
20 it is stated or to thec judge, justice or persom by whom it is
stated for the purpose of addition or other alteration; or

{c) receive evidence, make findings of fact, and add to the stated
case in accordance with the findings of fact of the Court,

{2) The Court shall not exercise its powers under subrule (1)
25 (c) in respect of a stated case in any criminal proceedings.

8. (1) This rule applies to proceedings on a stated case in which Disputed
any party is entitled to dispute any fact or document stated in a stated facts.
case, including a stated case under section 27 of the Real Property
Act, 1900, or under section 124 of the Stamp Duties Act, 1920.

30 (2) The Court may receive evidence, make findings of fact,
. and add to or alter the stated case in accordance with the findings
of fact of the Court.

FOURTH
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PART 33.

SerTiNG DowN For TRIAL,

1. (1) This Part applics to procecdings commenced by statement Application,
cf. RS.C.

5 of claim.
(Rev.) 1965,
0.34,r. 1
1.

{2) This Part applies to proceedings commenced by summons
to such extent and with such modifications as the Court may direct,

2. (1) Subject to subrule (2), Sydney shall, unless the Court otber- Place of
wise orders, be the place of trial . trial.

10 (2) Where, in proceedings in the Common Law Division, the
plaintiff, by his statement of claim, names a place for trial, that place
shall, unless the Court otherwise orders, be the place of trial.

(3) The Court may fix separate places of trial for any ques-

tions or issues.

15 3. Subject to the Act, the Court may order that any question or Mode of
issue be tried with a jury and that any other question or issue be trial

tried without a jury.

4, Proceedings shall, unless the Court otherwise orders, be set Extentof
down for trial generally, that is to say, for trial of all the questions trial.
20 and issues arising on every claim for relief in the proceedings.

5. (1) A party may, after the pleadings are closed, file a notice Notice to
to set down for trial, that is to say, a notice requesting that the ;g‘;‘zg:’lﬂ

proceedings be set down for trial.

(2) The notice to set down for trial shall state—

25 (a) the place for trial as fixed by or under rule 2;

. {b) whether the proceedings are to be set down for trial gen-
erally or for the trial of specified issues;
FOURTH
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(c) whether the trial is to be with a jury; and

(d) whether (in the case of proccedings in the Common Law
Division) the procecdings are entered in the commercial
5 list,

(3) A party filing notice to set down for trial shall, on the day
of filing, serve the notice on each other party who has an address for
service in the proceedings. :

6. Where a plaintiff does not, within six weeks after the pleadings Want of
10 are closed, set the proceedings down for trial, the Court, on motion 1’.‘;05““‘
by any other party, may, on terms, dismiss the proccedings or make cflii 5.C
such other order as the Court thinks fit. (Rev.) 1965,
0.34,r.2
(1.
7. Where notice to set down for trial has been filed, but the Court Directions
considers that the proceedings are not ready for trial, the Court may before sci-
15 give directions as to the steps to be taken to make the proceedings P8 down.
ready for trial

B. {1) Where notice to set down for trial has been filed, and the Sctting
Court considers that the proceedings are ready for trial, the Court 49wn for
shall set the proceedings down for trial in accordance with this rule. ’

20 (2) The Court shall set the proceedings down-—
{a) for trial at the place fixed by or under rule 2;
(b) for trial on a specific date; and

{c) either for trial generally or for the trial of specific issues,
in accordance with rule 4.

25 9. The Court shall, not less than 14 days before the date for Notice of
which the proceedings are set down for trial, give notice of trial to trial.
each party who has an address for service in the proceedings.

PART 34,
TRIAL.
30 1. For the purposes of this Part— Interpre-
N ation.

{a) where the burden of proof on any issue lies on the plaintiff, tf RS.C
he shall be the beginning party and the defendant shall be (Rey,) 1965,
the opposite party; and 0.35,+.7
FOURTH (2) (6}.
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(b} where the burden of proof on all the issues lies on the
defendant, he shal] be the beginning party and the plamnﬂ'
shall be the opposite party.

5 2. (1) This Part applies to proceedings commenced by statement Applica-
of claim. ‘ tion.

(2} Subject to rule 3, this Part applies to procecdings com-
menced by summons to such extent and with such modifications as
the Court may direct.

10 3. (1) A requisition for trial with a jury for the purposes of sectlon Requisition
86 of the Act shall be filed— for jury.

(a) if the procecdings are commenced by statement of claim—
within 14 days after the pleadings are closed ;

(b) if the proceedings are commenced by summons and the
15 requisition is filed by a plaintifi—within 14 days after the
filing of the summons; or

(¢} if the proceedings are commenced by summons and the
requisition is filed by a defendant—within 14 days after the
expiration of the time limited for his appearance.

20 (2) A party filing a requisition for trial with a jury shall, on
the day of filing, serve the requisition on each other party.

4. (1) Where proceedings have been set down for trial under Time and
Part 33 for a specified date, the trial may he held on that or any later Plaﬁc of
date.

25 (2) Notwiihslanding subrule (1) and notwithstanding the set-
ting down of any proceedings for trial under Part 33, the Court may
make such orders as it thinks fit for fixing the time and place of
trial.

5. (1) If, when a trial is called on, any party is absent, the Court gpgence
30 may, on terms— of party,

. (a) order that the trial be not had unless the proceed'mg: are
again set down for trial, or unless such other steps are taken
as the Court may direct ;
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(b) procced with the tral generally or so far as concerns any
claim for relief in the proceedings; or

{c) adjourn the trial.

5 {2) Where the Court proceeds with a trial in the absence of a cf, R.S.C.
party, and at or at the conclusion of the trial a verdict is given or a (Rev.) 1965,
finding or assessment is made, the Court, on motion by that party, Q.35,r.2
may, on terms, set aside or vary the verdict, finding or assessment, :
and may give directions for the further conduct of the proceedings.

10 (3) Subrule (2) does not enable the Court to vary the verdict,
finding or assessment of a jury at a trial except with the consent of
each interested party present at the trial.

{4) A motion under subrule (2) must be made on notice and cf. R.S.C.
the potice must be filed and served not more than 7 days after the (Rev.) 1965,
15 giving of the verdict or the making of the finding cor assessment. (2‘)3 »1. 2

¢
6. (1) The Court may give directions as to the order of evidence Conduct
and addresses and generally as to the conduct of the trial, of the trial.
cf.R.S.C.

(Rev.) 1965,
Q. 35, 1.7
m.

(2) Subject to subrule (1)— : of. R.S.C.

. L. {Rev.) 1965,
(a) where the only parties are one plaintiff and one defendant, Q. 35, 1. 7

20 and there is mo cross-claim, the order of evidence and (1).
addresses shall be as provided by the following subrules of
this rule: and

(b) in any other case, the order of evidence and addresses shall
be as provided by the following subrules of this rule, subject
25 to such modifications as the nature of the case may require,

(3) The beginning party may make an address opening his f. R.S.C.
case and may then adduce his evidence, (Rev.) 1965,
%)35, r.7

(4) Where, at the conclusion of the evidence for the beginning cf. R.5.C.
party, no document or thing has been admitted in evidence on tepder (Rev.) 1965,

30 by the opposite party, the opposite party may elect to adduce evidence 3 35, 1.7
or not to adduce evidence, 3).
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(5) If, pursuant to subrule {(4), the opposite party elects not cf. R.S.C,
to adduce evidence, the beginning party may make an address elosing E}Res"-) 1?’65.
his case and then the opposite party may make an address stating his (3')_5' i

5 case. .

(6) If, pursvant to subrule (4), the opposite party elects to cf. R.5.C.
adduce evideace, the opposite party may make an opening address (Rev.) 1965,
before adducing his evidence and after adducing his evidence he may 4 o7
make an address closing his case and thereupon the beginning party =
10 may make an address closing his case.

7. (1) This rule applies to a trial with a jury of a common law Nonsuit.
claim. .

(2) Where the plaintiff is the beginning party, a defendant may,

at any time after the conclusion of the evidence for the plaintift in his

15 case in chief and before verdict, move for an order of dismissal of

the proceedings, or dismissal of the proceedings so far as concerns

any cause of action on which the plaintiff claims against that defen-

dant, on the ground that, on the evidence given, a verdict for the
plaintiff could not be supported.

20 (3) The plaintiff may decline to argue the questior raised by the
defendant’s motion under subrule (2).

(4) Unless the plaintiff declines to argue the question pursuant
to subrule (3), the Court shall, if the ground of the motion of the
defendant is established, make an order of dismissal of the proceed-

25 ings, or of dismissal of the proceedings so far as concerns the cause
of action in question, as the nature of the case requires.

{5} If the plaintiff declines to argue the question, or if the
motion of the defendant is refused, the defendant may adduce evidence
or further evidence,

30 8. (1) This rule applies to a trial to which rule 7 does not apply. No case
to
’ answer.

(2) Where the plaintiff is the beginning party, a defendant may,
at any time after the conclusion of the evidence for the plaintiff in
his case in chief, move the Court for an order directing the entry of
judgment for that defendant in the proceedings generally or on any

85 claim for refief in the procecdings on the ground that, on the evidence
given, an order directing the entry of judgment for the plaintiff could
not be suppotted.
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{3) Where the ground of a defendant’s motion under subrule
(2) is established, the Court may direct the entry of judgment for
the defendant accordingly.

5 (4) Where a defendant’s motion under subruie (2) is refused,
the defendant may not, without lecave of the Court, adduce evidence
in the proceedings or on the claim for relief in question, as the case
may be,

9. The associate, or other proper officer present at the trial, shall Record.

10 be clerk at the trial and shall maintain and complete a record of the cf. General
trial. Rules of
the Court,
0.2, 3
R.S.C,
(Rev,) 1965,
Q.35,r.10.

10. (1) Where a party dies after the verdict or finding on the issues Death

of fact, the Court may by order dircct the entry of judgment, and .lfgmeem

judgment may be entered, notwithstanding the death. L £ ngS C‘
(R-ev:}lléﬁ.i,
0. 35,r.9.

(2) Subrule (1) does not affect the power of the Court to make <f. R.S.C.
orders under Part 8 rule 10 (which relates to change of parties by (()Rg;‘) 1355-
reason of death, etc.). ‘ .35, 1.5

PART 35.

ASSESSMENT.

1. (1) Subject to subrule (2), where judgment is entered for dam- Damages
ages to be assessed, the proceedings shall, unless the Court otherwise Snder
orders, be set down in accordance with Part 33 for trial for assess- Judgment.
ment of damages under the judgment. -

(2) Where judgment is entered against any party for damages ¢f. RS.C.
to be assessed and the proceedings are carried on against that party (Rev.) 1965,
on any claim for relief not determired by the judgment or against = 7.1 3.
any other party, the trial for assessment of damages under the judg-
ment shall, unless the Court otherwise orders, be held together with
any other trial in the proceedings and the proceedings shall be set

30 down for trial accordingly.
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2. Rule 1 applies in relation to a judgment for the value of goods Value of
to be assessed, with or without damages to be assessed, as it applies EOOdS
to a judgment for damages to be assessed, and references in rule 1 Y0CeC

t.
5 to the assessment of damages shall be construed accordingly. Judgmen

cf. R.5.C,
{Rev.) 1965,
0. 37,r. 5.
3. (1) Where damapges are to be assessed in respect of— Damages

.. . 1o time
(a) any continuing cause of action; of assess-

ment.
(b) repeated breaches of recurring obligations ; or of. RS.C.

(c) intermittent breaches of a continuing obligation, (()R;\_;,)rlgfi 5

10 the damages shall be assessed down to the time of assessment, includ- National
ing damages for breaches occurring after the commcncement of the ngrdv

proceedings. Galley
' [195311
16
(2) Subrule (1) applies to the assessment of damages under cf. R.5.C,
this Part or otherwise. E)Rg; )rlgss

15 PART 36.

EvIDENCE: GENERAL,

1. In tbis Part, unless the context or subject matter otherwise indi- Interpre-
cates or requires— tation.

“issue at a trial” means an issue of fact at a trial arising on any
20 claim for relief in the proceedings, aod includes a question
of fact at a trial arising on the assessment of damages or

of the value of goods.

“trial” means a trial in proceedings commenced by statement of

claim, and includes an assessment of damages or of the

25 value of goods in the Commeon Law Division in proceedings
commenced by statement of claim.

2. (1) Subject to subrules (2) and (3), the evidence of any wit- Witnesses
ness on any issue at a trial shall be given orally before the Court, atatrial.
cf. R.5.C.
(Rev.) 15965,
0.38,r. 1.

{2) The Court may, on terms, order that evidence of particular cf. Act

30 facts may be given by affidavit. No. 24,

1901,
FOURTH ¢ s7°(1),
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(3) Subrule (1) applies subject to the Act and to the rules and cf R.S.C,
subject to any provision for the time being made by or under any (R%VS) 1%65
otber Act and subject to any agreement between the parties. G. 38, L.

S 3. (1) Subject to rule 2, the evidencc in chief of any witness may, Witnesses

unless the Court otherwisc orders, be given by affidavit. on other
‘ occasions.

cf. R.5.C.
{Rev.) 1955,
O, 38,r.2
‘ (3).
(2) Where, under subrule (1), thc evidence in chief of a
witness may be given hy aflidavit, his evidence in chicf shall not,
unless the Court otherwise orders, be given orally.

10 4. (1) Subject to subrule (4), subrules (2) and (3) apply where Hearsay and
undue delay or hardship would otherwise be caused. copies.

cf. General
Rules of
the Court,
.27, 1. 1A,
{2) Where a statement on information and beiief is made by a ¢f. R.3.C.
deponent in an affidavit, or by a witness being examined orally, and (RC") 1355
the deponent or witness gives the source and ground of the informa- Or 41,
15 tion, the statement shall not be inadmissible on the ground that it is r, 5 (2).

hearsay

{3) Where a deponent swears in an affidavit, or a witness being cf. Spencer
examined orally states, that a document is a copy of an original, v. Balley
the document shall not be tnadmissible as evidence of the contents £1.%91207 52’33

20 of the original on the ground that thc original is not produced.

{4) This rule does not apply to ¢vidence on an issue at a trial. ¢f. RS.C.
{Rev.) 1965,
O.41,r.5
(2).

5. (1) Subject to subrule (2), evidence taken in proceedings may Earlier

be used subsequently in the proceedings. tel\gden:e in
TO-

ceedings.

cf. RS.C.
(Rev.) 1965,
0. 38,r. 12.

{2) Subruie (1) does not enable the use, as evidence on any
\2% issue at a trial, of evidence taken before the trial, but—

(a) evidence at a trial may be used on an assessment of damages
or of the value of goods in the same proceedings ; and
FOURTH
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(b) evidence taken in proceedings may, with the leave of the
Court, be used as evidencc on any issue at a trial in the
proceedings in relation to the proof of particular facts.

5 6. (1) Subject to this Part, a deposition taken in any proceedings Depositions.
is not admissible in evidence in the proceedings unless taken pursuant of g 5.C.
to Part 27. {Rev.) 1965,
0. 38,1.9
(1) (a).
(2) Subject to subrule (3), and subject to section 82 of the cf. RS.C,
Act, a deposition taken in any proceedings is not admissible in E)Rg‘é-) 1965,
10 cvidence on any issue at a trial in the proceedings unless-— ) (E;'_

{a) the party against whom tbe depositirn is tendered consents
to the admission; or’

{b) the deponént is dead or cannot be compelled or is unable
through sickness or other infirmity to attend the trial.

15 (3) The Court may admit a depcsition in evidence on any
issue at a trial in relation to the proof of particular facts.

(4) Except as evidcnce on any issue at a trial, a deposition taken
in any proceedings is admissible in evidence in the proceedings but
the Court may direct that the deposition be not admissible unless the

20 party tendering it produces the deponent for cross-examination.

7. (1) A party may, with the leave of the Court, but saving all Evidence in
just exceptions, read evidence takem, or an affidavit filed, in other other pro-
proceedings. ceedings.

cf. R.S.C.
(1883},

0. 37,1. 3.
(2) Subrule (1) does not enable evidence taken, or an affidavit ot g 5.

. 25 filed, in other proceedings to be read as evidence on any issue at a (1883),

trial, except in relation to the proof of particular facts. 0.37, 1.3

8. (1) Where a party intends to tender any plan, pkotograph or Plans,
model at a trial or hearing, he shall, not less than 7 days before the photographs
commencement of the trial or hearing, give the other parties an and models.

A . . . ot : cf. RS.C,
30 opportunity to inspect it and to agree to its admission without proof. (Rev.) 1965,

0.38,1. 5.

(2) Non-compliance with subrule (1) shall not affect the
admissibility of a plan, photograph or model.

FOURTH
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9. (1) A document purporting lo be marked with a seal of the proof of

Court is admissible in evidence without further proof. Court
documents.

cf. RS.C.
(Rev.) 1965,
0. 38,1.10
(2).
(2) An office copy of a document filed in or issued out of the cf. R.S.C.
5 Court is admissible in evidence in all proceedings and between all (Rev.) 1965,
parties to the same extent as the wbriginal document would be ?')33 r. 10

admissible.

(3) A document purporting to be marked with a seal of the ¢ R.S.C.
Court and to bc a copy of a document filed in or issued out of the (Rev.) 1965,
10 registry is admissible as an office copy of the latter document without Q- 38,7.10
further proof. (2).

10. Where, for the purpose of any proceedings, a petson, by request production
in writing, requires a registrar to produce to the Court or to a judge of Court
or officer of the Court any document in the custody of the registrar, documents.

15 the registrar shall, unless the Court otherwise orders, produce the
document in accordance with the request.

. {1) A document purporting to contain the written consent of a Consent of
person to act as tulor of a disable person. to act as trustee, to act rusies, eic.
as receiver, or to act in any other office on appointment by the cf R.S.C.
20 Court, and purporting to be executed and authenticated in accord- (Rg“é )rl??s

ance with subrule (2), is evidence of the consent.

{2) A document is sufliciently executed and authenticated for
the purposes of subrule (1)—

(a) where the conmsenting pcrson is not a corporation, if the ¢f. RS.C.
25 " document is signed by the consenting person and the E)Rg‘é')rl?fj'

signature is verified by some other person; or

(b} where the consenting person is a corporation, if the seal of cf. Act No.
the corporation is affixed to the document in the presence

of and attested by its clerk, secretary or other permanent 51D,

30 officer or his deputy, and a membcr of the board of directors,
council or other governing body of the corporation.

12. (1) The Court may make orders for— Atécndance
an

(a) the attendance of any person for the purpose of being production.
examined ; or cf. R.5.C.
‘ (Rev.)

1965, O. 38,
FOURTH  13(1).
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(b) the attendance of any person and production by him of
any document or thing specified or described in the order.

(2) An order under subrule (1} may be made for the attend- cf. R.S.C.

5 ance of any person before, and production by him to, the Court or (()R‘;‘g) 1":55-
a Judge or any officer of the Court, examiner, arbitrator, or other (Jy 113
person authorised to take evidence, on any. trial, hearing or other
occasion.

{3) Subrules (1) and (2) apply whether or not the person for
10 whosc attendance the order is made has been required to attend by
subpoena.

13. (1) Where the Court, by subpoena or otherwise, orders any Privilege.
person to produce any document or thing, and any person makes and of R.S.C.
substantiates sufficient lawful objection to production on grounds of (Rev.)

15 privilege, the Court shall not compel production of that document 1963 g 38,
or thing except production to the Court for the purpose of ruling on © 13(2).
the objection.

{2) Where a question is put to a person in the course of

examination, and any person makes and substantiates sufficient lawful

20 objection on grounds of privilege to the question being answered, the
Court shall not compel an answer to the question.

(3) Subrule (1) applies where an order is made for produc-
tion to, and subrule (2) applies where a question is put to a person
in the course of examination before, the Court or a Judge or any

25 officer of the Court, or any examiner, arbitrator or other person
apthorised to receive evidence, whether on a trial or hearing or on
any other occasion. .

(4) This rule does not affect any rule of law which authorises ¢f, 10 & 11,
or requires the withholding of any document or thing or the refusal Geo. 5,
30 to answer any question on the ground that the disclosure of the S- 44,828
document or thing or the answering of the question would be injurious
to the public interest.

(5) This rule does not apply to an objection to produce any
document or thing or to answer any question on the ground mentjoned
35 in subrule (4).

14. (1) This rule applies to an application for an order under Attc}]dance
section 72 of the Act for the purpose of the examination of a person 0f prisoner
in proceedings in the Court. iﬁ;rﬁﬁgg'

FOURT‘H Court,
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{2} The applicant shall, not less than two days before moving cf, General
for the order, give to the Crown Solicitor, by letter or otherwise, notice Rules of the

in writing of his intention to apply for the order. Eolull‘l(z? 16,

{3) The applicant may apply for the order by filing an affidavit ¢t G R.C.,
of the facts on which be relies and leaving with the registrar a form O. 16,r. 11
of the order which he wants. (1)

(4) The applicant need not, unless the Court otherwise ¢f. GR.C.,
directs, file or serve notice of motion for the order. (1)16’ r.11

10 15. (1)} The procedure for obtammg an order under section 72 of Attendance .
the Act for the purpose of the examination of a person otherwise of prisoner

than in proceedmgs in the Court shall be as stated in this Tule, ::agsh”

{2) The person seeking the order shall, not less then two days cf. G.R.C.,
before commencing proceedings for the order, give to the Crown C. 16,1.11
15 Solicitor, by letter or otherwise, notice in writing of his intention to
comnmence the proceedings.

(3) Proceedings for the order shall be commenced in the
Common Law Division by summons without joining any person as
defendant.

20 (4) The plaintiff shall file with the summons an affidavit of the cf, G.R.C,
facts on which he relies and shall leave with the Prothonotary a form O. 16, r. 1
of minute of order which he wants, (1).

{5) The Court may make the order at any time after the filing ¢f GR.C,,
of the summons and affidavit under subrule (4) and without atten- O 16, 1. 11
25 dance of the plaintiff or any other person. .

16. Where a party to any proceedings serves on another party Production
notice requiring the party served to produce any document or thing on notice.
for the purpose of evidence at any trial or hearing in the proceed-
ings, or before any judge, officer, examiner or other person having

30 authority to take evidence in the proceedings and the document or
thing is in the possession, custody or power of the party served, the
party served shall, unless the Court otherwise orders, produce the
document or thing in accordance with the ootice, without the need
for any. subpoena for production.

FOURTH
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PART 37.

SunroeNas.

1. In this Part, unless the context or subject matter otherwise Interpreta-

5 indicates or requireg- tion.
cf. General

“issuing officer” means the registrar or a clerk of petty sessions Rules of

in a place designated by the Chief Justice under Part 7 rule g’-‘- Court,
6 (2)- g 16,1’. 2.

“person named” means, in relation to a subpoena, the persen to
10 whom the subpoena is addressed.

“subpoena for production™ means an order in writing requiring
the person pamed to attend as directed by the order and
produce a document or thing for the purpose of evidence,

“subpoena for testimony” means an order in writing requiring
15 the person named to attend as directed by the order for
the purpose of giving evidence,

2. The Court may, in any proceedings, issue a subpoena for testi- Power to
mony or a subpeena for production in the prescribed form or in such 135ue.
other form as the Court may direct for the attendance on any trial

20 or other occasion of the person named before the Court or before
any Judge, officer, examiner or other person having authority to take
evidence.

3. A subpoena shall not require the person named to attend or Canduct

testify or produce any document or thing on any day on which his M@DeY.
25 attendance is required unless a sum sufficient to meet the reasonable g%“%v
expenses of the person named of carrying out the requirements of = - I
. \ . : . proviso (a).

the subpoena in relation to that day is paid or tendered to him at the
time of service of the subpoena or not later than a reasonable time
before that day. :

30 4. (!) Where the person named in a subpoena for production of Froduction
any document or thing, being a subpoena requiring attendance before DY nog-party.
the Court or a Judge or officer of the Court, is not a party to the cOf GR.C,
proceedings, the subpoena shall, unless the Court otherwise orders, RULES
permit him to produce the document or thing to the registrar not

35 later than the day before the first date on which his attendance is
required, instead of attending and producing the document or thing
as required by the subpoena.
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(2) Where o document or thing is produced to the registrar cf. GR.C,,
pursuant to subrule (1), the repistrar shall— 0. 16, r. 10.

(a) give a receipt to the person producing the document or
thing ; and

(b) produce the document or thing as the nature of the case
requires or as the Court may direct,

(3) This rule - does not apply to so much of a subpoena as
requires the person named to attend to testify in any proceedings.

5. (1} Where, in any proceedings, the person named in a subpoena panker's
for production is an officer of a bank, and the bank ‘is not a party books,
to the proceedings, and the subpocna requires the officer to produce
any banker’s book the contents of which can be proved under Part
IV of the Evidence Act, 1898, the subpoena shall, unless the Court

15 for special cause otherwise orders, permit the officer to produce proof

of the relevant entries in the banker’s book in accordance with that
Part, instead of producing the banker's book.

(2) In subrule (1) each of the expressions “officer of a bank”,
“bank” and “banker’s book™ has the meaning which it has in Part TV

20 of the Evidence Act, 1898.

(3) An issuing officer who is requested to issue a subpoena for
production shall not be concerned to inquire whether subrule (1)
applies to the subpoena, but the Court may set aside as irregular a
subpoena which does not comply with subrule (1).

6. (1) On request by a party, an Issuing officer shall, unless the 1seye,
Court otherwise orders, issue a subpoena for testimony or a subpoena
for production or a subptena for both testimony and production.

(2) A subpoena issued by the registrar shall be issued under
seal.

(3) A subpoena issued by a clerk of petty sessions shall bear
the stamp of the court of petty sessions of which he is clerk.

(4) Subject to subrule (5) a party requesting the issue of a
subpoena shall file with the issuing officer a copy of the propased
subpoena and produce a form of the subpoena.
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(5) Where a party requests the issue of scveral subpoenas for
testimony in similar terms but addressed to different persons, he need
file only onc copy, but that copy tust contain the name of each
person to whom any of the subpoenas is addressed.

(6) Where a clerk of petty sessions issues a subpoena, he shall
note the date of issue on the copy filed with him and shall send the
copy to the registrar,

(7) A copy of a subpoena filed under this rule shall not be
10 open to inspection by any person except by leave of the Court,

7. (1) Service of a subpoena shall be effected in accordance with Service

this rule and not otherwise, cf. GR.C.,

‘ 0.16,1. 6.

(2) Service of a subpoena may be effected by handing it to the ¢f. G.R.C,,

person named. 0. 16, r. 6.
15 (3) If, on tender of a subpoena to the person named, he refuses cf. ICESR%
, T. O.

to accept it, the subpoena may be served by putting it down in his &
presence after he has been told of the nature of the subpoena.

(4) Where the person named in a subpoena is a party and

has a solicitor in the proceedings, the subpoena may, with the consent

20 of the solicitor, be served on the person named by leaving it at his
address for service. .

8. (1) The Court may, on motion by the person named in a Seiting
subpoena, set aside the subpoena wholly or in part. aside,

{2) Notice of a motion under subrule (1) must be filed and
25 must be served on the party on whose request the subpoema was
issued. :

PART 38.
AFFIDAVITS.
1. An affidavit for use in any proceedings may be sworn before or Time for
30 after the commencement of the proceedings. swearing.
¢f. Consoli-
dated
Equity

Rules of
FOURTH 1902, 1. 19A.
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2. (1) An affidavit shall be made in the first person. Form.

cf. R5.C.
{Rev.) 1965,
0.41,r. 1
(4).

(2) The body of ap affidavit shall be divided into paragraphs cf. R.5.C.
nunmbered consecutively, each paragraph being as far as possible (RGV) 1?65
5 confined to a distinct poriion of the subject. (6). oL

(3) Where it b.ppears to the petson before whom an affidavit cf. R.S.C.
is sworn that the deponent is illitcrate or. hlind, he must certify (RcV)1965
in or below the jurat that— 0.41,

(2) the affidavit was read in his presence to the deponent; and
lb (b) the deponent seemed to understand ihe affidavit.

(4) Where an affidavit is made by an iliiterate or bIlnd deponent cf. R.5.C.
and a certificate in_accordance with subrule (3) doas oot appear on (Rev.) 1965,
the affidavit, the affidavit may not be used unless the Court is satisfied O+ 417 3-
that the affidavit was read to the deponent and that he seemed to
15 understand it.

(5) Each page of ar affidavit shall be signed by the deponent cf Gcneral

‘ Rules of
and by the person before whom it is sworn, the Court,
0.27,1. 5.

(6) An affidavit shall be endorsed with the name of the depon- cf. G.R.C.,
ent and the date of swearing. 0.27,r.8

20 3. (1) Where there is any interlineation, erasure or other alteration Alterations.
in the jurat or body of an affidavit— cf, R5.C.

(Rev.)
(a) the affidavit may nevertheless be filed, unless the Court other- 1965, O. 41,
wise orders; but . 7€1}.

(b) the affidavit may not be wsed without the leave of the Court
25 unless the person before whom the affidavit is sworn initials
the alteration and, in the case of ap erasure, re-writes in the
margin of the affidavit any words or figures written on the
erasure and signs or initials them,

(2) Subrule (1) applies to an account verified by affidavit as if
.30 the account were part of the affidavit,
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4. (1) A document to be used in conjunction with an affidavit shall, aqnexures

where convenient, be annexed to the affidavit. gnbd cx-
1bits.

cf. R.5.C.
(Rav.)

1965, 0. 41,

r. 11 (1).

{2) Where annexure is inconvenient, the document may be made cf. R S.C.
5 ap exhibit to the affidavit. (Rev.)

(3) An exhibit to an affidavit must be identified by a certificate cf. R.S.C.
entitled in the same manner as the affidavit and made by the person (Rev.)

before whom the affidavit is sworn. :_91615’(%_41’

5. (1) An affidavit may, unless the Court otherwise orders, be filed Irregu-
10 potwithstanding any irregularity in form. larity.
‘ cf. RS.C.
(Rev.)
1965, O. 41,
r.4.

{2) An affidavit may, with the leave of the Court, be used not- CER.S.C.

i i i ity i ev.
withstanding any irregularity in form. 1955’ 0. 41,
r.4.

6. An affidavit may not be used without leave of the Court unless Filing.
it bas been filed. of. R.S.C.

(Rev.)
1965, 0. 41,
r. 10 (1).

15 7. The Court may give directions concerning the service of Service.
affidavits, ‘

8. Where there is scandalous, irrelevant or otherwise oppressive Scandal, ete.

matter in an affidavit, the Court may order that— c(:tR RS.C.
ey,
{a) the matter be struck out; or 19665. 0.41.
I. 0.

20 (b) the affidavit be taken off the file.

9. (1) A party may require the attendance for cross-examination Cross-
* of a persop making an affidavit. :;éz:lmlna-
cf. G.R.C.,
0.27,1. 12,
FOURTH



362

Supreme Court.

FOURTH SCHEDULE—continued. Part 39.

(2) A requirement under subrule (I) shall be made to the
party filing or proposing to use the affidavit.

{3) Where the attendance of a person is required under sub-
5 rule (1) and he does not attend, his affidavit shall not be used with-
out the lcave of the Court.

{4) Where a person making an affidavit is cross-examined, the
party using the affidavit may re-examine him.

PART 39.
10 Court EXPERY,
1. This Part does not apply to a question or matter to be tried Application.
before a jury. of. R.S.C.

(Rev.)
1965, 0. 32,
1. 16; 0. 40,
r.1(1).

2. (1) Where a question for an expert witness arises in any pro- Appoint-
ceedings the Court may, at any stage of the proceedings, on applica- ment.

15 tion by a party, on terms— c(:% R.S).C.
eV,
{(a) appoint an expert as court expert to inquire into and report 1965, O. 40,
upen the question ; ?;.)1 51()2)

(b) authorise the court expert to inquire into and report upon §(2).
any facts relevant to his inquiry and report on the question ;

20 {c) direct the court expert to make a further or supplemental
teport or inquiry and report; and

{d) give such instructions as the Court thinks fit relating to any
inquiry or report of the court expert.

(2) In subrule (1), “expert”, in relation to any question, means cf, R.5.C.
25 a person who has such knowledge or experience of, or in' connection (Rev.)
with, that question, or questions of the character of that question, that gﬁﬂj r1
bis opinion on that question would be admissible in evidence, (4).

(3) Instructions pursvant to subrule (1} (d) may include pro- cf. RS.C,
vision concerning any experiment or test for the purposes of any (Rev.) 1965,
30 inquiry or report of a court expert. 0.40,r.3.

3. (1) The court expert shall send his report to the registrar, Report.
together with so many copies of the report as the Court may direct. cf. RS.C,
(Rev.) 1965,
0.40,1. 2
(1).
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(2) The registrar shall send a copy of the report to each party cf. R.S.C.
interested in the question. {Rev.) 1965,
(()1.)40, r.2

(3) The report shall, unless the Court otherwise orders, be cf. R.S.C.
5 admissible in evidence on the question on which it is made, but shall (Rev.) 1965,
not be binding on any party except to the extent to which that party ? )40 r.2
agrees to be bound by it.

4. Upon application made by any party within 14 days after Cross-
receiving a copy of a court expert’s report, the Court shall make an examunation.

10 order for the cross-examination of the court expert by all the parties, ¢f. R.8.C.

— (Rev.) 1965,
either: 0.40.1. 4.

(a) before the Court, at the trial or at some other time; or

(b) before an examiner.

5. (1) Tbe remuneration of the court expert shall be fixed by the Remunera-

15 Court and shall include— tion.
. ef, RS.C,
(a) a fee for his report; and (Rev) 1965,

(b) =a proper sum for each day during which he is required to (1) 0.7 5

attend before the Court or before an examiner.

(2) The parties shall be jointly and severaily liable to the court ¢f. R.5.C.
20 expert to pay the amount fixed by the Court for his remuneration. E’th‘a-)rlgﬁi
).
(3) The Court may, on application by any party or by the court
expert, make orders in the proceedings for payment in or towards
discharge of the liability of any party under subrule (2).

(4) Subrules (2) and {3) do not affect the powers of the ¢f R.S.C.

Court as to costs. (Rev.) 1965,
25 * Q.40,1. 5
2).
6, Where, pursuant to this Part, a court expert has made a report Further
on any question— expert
. evidence.

{a) any party may adduce evidence on the same question of one cf, R.S.C.
other expert but only if he has, at a reasonable time before (Rev.} 1965,
30 the commencement of the trial, hearing or examination at L6
which he adduces the evidence, given to the other interested
parties notice of his intention to do so; but

FOURTH
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{b} subject to paragraph (a), a party shall not adduce evidence

on the same question of any other expert, except with the
leave of the Court.

5 7. The Court may, in any proceedings in the Equity Division, Experts in
obtain the assistance of any person specially qualified to advise op Eguity
any matter arising in the procecdings, may act upon his opinion, and Division.

i i cf. Act No.

may make orders for his remuneration, 54,1501,
s. 7(1);
R.S.C.
(Rev.) 1965,
0. 32, 1. 16,

PART 40,
10 "JUDGMENTS AND ORDERS: (GENERAL.

1. The Court may, at any stage of any proceedings, on the applica- General
tion of any party, direct the entry of such judgment or make such relief.
order as the nature of the case requires, notwithstanding that the cl. RS.C.
applicant does not makc a claim for relief extending to that judgment (ReY:) 1965,

. e 0.2l
or order in any originating process. (1).

2. Where the Court directs the entry of any judgment or makes Written
any order and the opinion of the Court or of any Judge or officer opinion.
of the Court is reduced to writing, it shall be sufficient to state orally cf. Court of
the opinion of the Court, Judge or officer without stating the reasons ﬁgﬁialr 54

20 for the opinion, but the written opinion shall be then given by P
delivering it to an associate or to the registrar or to an officer of the
registry.

3. (1) Where a judgment is entered pursuant to a direction of the Date of
Court the judgment shall take effect as of the date of the direction. efest.

25 {2) Where a judgment is entered otherwise than pursuant to a

direction of the Court the judgment shall take effect as of the date
of entry.

(3) Subject to subrules (1) and (2) an order shall take effect
as of the date on which it is made.

‘19 (4) Notwithstanding subrules (1), (2) and (3), the Court
may order that a judgment or order take effect as of a date earlier
or later thap the date fixed hy those subrules.

FOURTH
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4, (1) Subjcct to subrules (3) and (4), a judgment or order Time for
which requires a person to do an act shall specify the time within compliance.

which he is required to do the act. cf. Consoli-
dated Equity
Rules of
1902, r. 192,
5 {2) The time shall, unless the Court otherwise orders, be 14 cf. CE.R,,

days after the date of service of a minute of the judgment or order I 192.
on the person required to do the act.

{3) Subrules (1} and (2) apply to a judgment or order

which tequires a person to pay moncy into Court, but otherwise

10 do not apply to so much of a judgment or order as requires a person
to pay money. '

(4) Subrules (!) and (2) do not apply to a judgment for
possession of land or for delivery of goods in proceedings in the
Common Law Division.

15 (5) Where a judgment or order requires a person to do an cf. RS.C.
act withip a specified time, the Court may, by order, require him to (Rev.) 1965,
et e . . (. 45,1.6
do the act within another specified time. .

(6) Where a judgment or order requires a person to do an cf. RS.C.
act but does not specify a time within which he is required to do the (Rev.) 1965,
20 act, the Court may, by order, require him to do the act within a (2') 16
specified time. ’

5. (1) Where there is a case for ordering a person to pay money Payment
into Court, the Court may, instead of ordering payment into Court, to the
order the person to pay the money to the registrar. registrar,

25 (2) Where the Court has ordered a person to pay money into
Court, and the whole or any part of the money remains unpaid, the
Court may order the person to pay to the registrar so much of the
money as remains unpaid and thereupon discharge the order for
payment into Court so far as coocerns the money which remains

30 unpaid.

6. (1) Where the Court imposes a fine, the Court shall order Fine.
that the person on whom the fine is imposed pay the fine to the of. Fines
registrar. and For-

feited Re-

cognizances
ules,

FOURTH poies.,



366

Supreme Court.

FOURTH SCHEDULE—continued. Part 40.

(2) The registrar shall pay into the Consolidated Revenue Fund cf. Fines
all moneys paid to him on account of any fine imposed by the Court. EngliegDr—

Recogniz-
ances Rules,
r.4.

7. (1) Where the Court directs the entry of judgment for the Interest.
5 payment of money and makes an order under section 94 of the Act cf. Act No.
for the payment of interest, interest shall, unless the order otherwise 21, 1899,
prowdes. be payable on so much only of the money as is from time to prowst()”
time unpaid.

(2) The prescribed rate of interest for the purposes of section
10 95 of the Act is 5 per cent yearly.

8. (1) Wherc under these ruies the Court makes an order for Dismissal,
the dismissal of proceedings or for the dismissal of proceedings so
far as concerns the whole or any part of any claim for relief, the
order for dismissal shall not, subject te any terms or conditions on
15 which the order for dismissal is made, prevent the plaintiff or claim-
ant from bringing fresh proceedings or claiming the same relief in
fresh proceedings.

(2) Where—
(a) the Court makes an order for the dismissal of proceedings
20 so far as concerns the whole or any part of any claim for

relief by any party ; .
(b) the Court orders that party to pay any costs; and

(c) before payment of the costs, that party brings against

a party to whom the costs are payable further proceedings

25 an the same or substantially the same cause of action as
that on which that claim for relief was founded,

the Court may stay the further proceedings until those costs are paid.

9. (1) The Court may, on terms, set aside or vary a direction Sctting
for entry of judgment where notice of motion for the setting aside asideor

. e A H yarying
30 or variation is filed before entry of the judgment. . judgment
‘ or order.

(2) The Court may, on terms, set aside or vary a judgment— .f R.S.C.

. (Rev.) 1965
(a) where the judgment has been entered pursuant to Part 17 0. 13, r. 9,
(which relates to default judgment) ; ©.19,r.9;

0.35r.2

FOURTH (33,



367

Supreme Court.

FOURTH SCHBEDULE—continued. Part 4],

(b} where the judgment has been entered pursuant to a direc-
tion given in the absence of a party, whether or not the
absent party had notice of trial or of any motion for the

5 direction.

(3) The Court may, on terms, sct aside or vary an order—

(a) where the order has been made in the absence of a party,
whether or not the absent party is in default of appearance
or otherwise in default, and whether or not the absent party

16 had notice of motion for the order; or

(b) where notice of motion for the setting aside or variation is
filed before eotry of the order.

(4) In addition to its powers under subrules (1), (2) and (3),

the Court may, on ierms, set aside or vary any order (whether or

15 not part of a judgment) except so far as the order determinés any

claim for relief or determines any question {whether of fact or law

or hoth) arising on any claim for relief and excepting an order for

dismissal of proceedings or for dismissal of proceedings so far as
concerns. the whole or any part of any claim for relief.

20 {5) Nothing in this rule affects apy other power of the Court
to set aside or vary a judgment or order.

10. (1) Ia any procecdings, the Court may take judicial notice of Judicial
any order of the Court in the proceedings. notice
of order,
(2) In any proceedings, the Court may be informed of an
25 order of the Court in the proceedings by (amongst other things)
reference to z note made by the Judge making the order or by his
clerk or to a note made by the master or other officer making the
order.

PART 41.
30 JUDGMENTS AND ORDERS: MINUTES AND ENTRY.

DivisioNn 1.—Common Law Division.

. 1. Where, in proceedings in the Common Law Division, the entry Signature
of a judgment or order is authorised by the Act or by the rules or by :“:% L
a direction of the Court, and a party lodges a minute of the judgment citicmen

FOURTH
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or order with the registrar for signature, then, subject to any direc-
tion under rule 2, the registrar may cither—

{a) sign the minute; or

5 {b} treat the minute as a draft, require it to be settled before
signature and give direcetions for the purpose of settlement.

DivisioN 2.—Settiement generally.

2. (1) This Division applies to proceedings in the Equity Division Application.
and to proceedings in the Court of Appeal.

10 (2} This Division applies to proceedings in any Division other
than the Equity Division to such extent aud with such modifications as
the Court may direct, ’

3. Where the entry of a judgment or order is authorised by the [ ggpment,
rules or by a direction of the Court, a party may lodge a draft minute
15 of the judgment or order with the registrar.

4. Where a party lodges a draft minute of a judgmeat or order with Summary
the registrar, the tegistrar may settle the draft without an appoint- settlement.
ment for the attendance of the parties.

5. (1) Subject to rule 4, where a party lodges a draft minute of Appointmenl
20 a judgment or order with the registrar, the registrar shall appoint a for
time and place for attendance of the parties on settlement of the Seitiement.
minute and shall ‘notify the appointment to the party lodging the
draft minute.

(2) The party lodging the draft minute shall, not less than two
25 days before the appointed date, serve notiee of the appointment on
the other party.

6. (1) Where a party has been served with notice of an appoint- Procedure
ment to settle a draft minute of a judgment or order, but does not on appoint-
' attend on the appointment, or where the party lodging the draft does @eBt
30 Dot attend on the appointment, the registrar may settle the draft
minute in the absence of that party.
FOURTH
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(2) The registrar shall, on or after the appointment, settle the
draft minute.

7. (1) Where the entry of a judgment or order is authorised by Setilement
5 the rules or by a direction of the Court, the registrar may, subject to without
subrule (3) draw and settle a minute of the judgment or order. lodgment.

(2) The registrar may exercise his powers under subrule (1)—

(a) notwithstanding that no party has lodged a minute or draft
minute with him; and

10 (b) without appointing any time or place for attendance of the
pariies on settlement.

(3) The registrar shall not exercise his powers under subrule
(1) unless—

(a) the Court so directs, or

15 (b) a party so requests.

(4) Subrule (3) does not apply to the Registrar of the Court of Court of

of Appeal, Appeal
: Rules, 1. 43,

8. The registrar shall, on settling a draft minute of a judgment or Signature.
order, sign the draft or a fair coPy of it.

20 D1visioN 3.—Review.

9. (1) Where the registrar has signed a minute of a judgment peyiew.
or. order, but the judgment or order has oot been entered, the Court ;f - 4 R
may review the minute and give such directions as it thmks fit for r. 50.
varying the form and content of the minute.

25 (2) Where the Court of Appeal makes a direction for entry
of a judgment, or makes an order, the powers of the Court under
subrule (1) in respect of 2 minute of the judgment or order shall
not be exercised except by the Court of Appeal

. DivisioN 4.-—Entry.

30 10. (1) A judgment shall not be entered unless entry is authorised Anthority
by the rules or by a direction of the Court. for entry.

FOURTH
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{2) Subject to subrule (1), an order may be entered by
authority of this subrule and without any direction of the Court.

11l. (1) An order shall be entered in the following cases— Order:
where

5 (a) where the order is made by the signing of a minute of the entry re-
order : quired.

{b) where a minute of the order is to be served;
(c) where the order is to be enforced;
{d) where there is an appeal from the order; and
10 (e) where the Court so directs.
(2) Subject to subrule (3), an order shall, unless the Court '

otherwise directs, be entered where some step js to be taken under
the order.

(3) Subrule (2) does not apply to an order which (in addition ¢f, R S.C.

15 to any provision as to costs) merely— (Rev.)
1965, 0. 42,
{a) makes an extension or abridgment of time; or l('_;; (2)

(b) grants leave or makes a direction—

(1} to amend any document other than a minute of a
judgment or order;

20 {(ii) to file any document; or

(iii) to do any act to be done by an officer of the Court
other than a solicitor ; or

(c) gives directions concerning the conduct of proceedings.

12, Where the registrar has settled a minute of a judgment or Time for
25 order, the judgment or order shail not, unless the Court otherwise entry
directs, be entered until seven days .after the date on which the :i;:;setﬂe-
registrar signs the minute. "

13, (1) Where the entry of a judgment or order is authorised by Manner of

*  the rules or by a direction of the Court, a party or, subject 10 subrule 81%Y- -
30 (2), the registrar may enter the judgment or order by filing @ minute
of it signed by the registrar or, in the case of an order, signed by the

Judge, master or officer making the order. ‘
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(2) The registrar shall not exercise his powers uvander sub-
rule (I) unless—

{a) the Court so directs; or
5 (b) a party so requests.

(3) Subrule (2) does not apply to the registrar of the Court
of Appesl.

14. Upon entry of a2 judgment or order the registrar shail seal the Sealing.
minute of the judgment or order with a seal of the Court.

10 DrvisioN 5.—Copies and service.

15. {1) The registrar shall, upon payment of the prescrihed fee, Copies,
furnish to any party to any proceedings a certified or office copy of
the minute of any judgment or order entered in the proceedings.

{2) The registrar may, upon payment of the prescribed fee,

I3 furnish to any person appearing to have a sufficient interest in any

judgment or order entered in any proceedings a certified or office
copy of the minute of the judgment or order.

16. A minute of a judgment or order need not be served unless Service,
the rules require service or the Court directs service.

.20 PART 42.
JUDGMENTS AND ORDERS: ENFORCEMENT.

i. In this Part, unless the context or subject matter otherwise Interpreta-
indicates or requires— tion.

{a) “judgment” includes an order; and

25 (b) a reference to 8 writ or other means for the enforcement cf. RS.C.
' of a judgment extends to any further writ or other means (

Rev.)
in aid of the firstmentioned writ or means. :916{:,’? 45,

FOURTH
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2. (1} A judgment for the payment of money (not for the pay- Payment of
ment of money into Court) may be enforced by one or more of the mMoncy.

following means— cf. RS.C.
S : - (Rev.)
5 (a) levy of property; 1965, 0. 45,
‘ r.1(1).

{b) attachment of debis;

(c) charging order;

(d) appointment of a receiver; and

(e} ip a case in which rule & applies, but subject to rule 83—
10 (i) committal : and

(ii} sequestration,

(2) A judgment for the payment of money into Court may be cf. R.S.C,

enforced by one or more of the following means— (()Ri;-)rli’ﬁi
(a) appointment of a receiver; and (i). o
is (b) in a case in which rule 6 applies, but subject to rule 83—

(i} committal ; and
(ii) sequestration.

(3) Subrules (1) and (2) do not affect any other means for cf. R.S.C.

enforcement of a judgment for the payment of money, &Ri\g} 1?65.
. s L.
(3).

20 3. (1} Notwithstanding rule 2 (2), a judgment for the payment of Payment
money to the registrar may be enforced by any of the means men- to the
tioned in rule 2 (1). registrar.

(2) Subject to subrule (3), the registrar may take all such steps

for the enforcement of a judgment for the payment of money to

25 the registrar as a party may take for the enforcement of a judgment
for the payment of money to that party.

(3) A judgment for the payment of money to the registrar shall
not be enforced otherwise than by levy of property, without the
leave of the Court.

30 ~ (4) The registrar shall take such steps authorised by this rule
as the Court may by order direct for the enforcement of any judgment
for the payment of money to the registrar.

- 4. (1) A judgment for possession of land may be enforced by one pgssession
-or more of the following means— of land.

35 (2) writ of possession ; and
FOURTH
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(b) in a case in which rule 6 applies, but subject to rule 8—
(1) committal ; and

(ii) sequestration.

5 (2} A writ of possession to enforce a judgment for possession ¢f R.S.C.
of land shall not be issued without the leave of the Court. (()Ri\;.) 1265,
.45, 1.
' (2).

(3) An appllcant for leave for the issue of a writ of possession ¢f R.S.C,
must show who was in occupation of each part of the land at the (Rev.) 1965,
time of the commencement of the proccedings-and who has been 0.45,1.3
10 served with notice under Part 7 rule 8. (3) (@).

(4) Where a person is, on the date of commencement of
proceedings for possession of land, in occupation of the whole or
any part of the land and he is not a party to the procecdings and
potice under Part 7 rule 8 is not served on him, the Ceourt shall, when

15 giving leave for the issue of a writ of possession, direct that the
writ be restricted s0 as not to authorise disturbance of the oceupatmn
of that person. -

{5) A writ of possession may include provision for enforcing cf R.S.C.
the payment of money required to be paid by the judgment to he (gRig) 1355
20 enforced by the writ. oy oI

5. (1) In this rule, “writ of specific delivery™ means a writ of Delivery
delivery without alternative provision for recovery of the assessed of goods.
value of the goods, cf. R.S.C.

‘ (Rev.) 1965,
0.45,1. 4
(1) (a).
{(2) A judgment for the delivery of goods which does not give cf, R.S.C.
95 a person bound the alternative of paying the assessed value of the (Rev.) 1965,
goods may he enforced by one or more of the following means— ) 54

{a} writ of specific delivery; and
(b) in a case in which rule 6 applies, but subject to rule §—
{i) committal ; and ‘

30 (i) sequestration.

(3) A judgment for the delivery of goods or payment of their cf R.5.C.
, assessed value may be enforced by one or more of the following (RcV) 19'55
means— f2)

(a} writ of delivery to recover the goods or their assessed
35 value ; FOURTH
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(b) with the leave of the Court, writ of specific delivery; and

(¢) in a case in which rule 6 applies, but subject to rule 8,
sequestration.

5 (4) A writ of specific delivery, and a writ of delivery to recover cf. R.S.C.
goods o their assessed value, may include provision for enforcing the (Rc‘;-) 1965,
payment of money required to be paid by the judgment to be enforced ). '

by the writ.

(5) A judgment for the payment of the assessed value of goods cf. R.S.C.
10 may be enforced by the same means as any other judgment or order (Rc;.) 1965,
for the payment of money (other than a judgment for the payment of ). r.4

money into Court).

6. (1) This rules applies— Doing or
abstaining
(a) where— from doing
. . . .., . Bnact
15 (i) a judgment requires a person to do an act within
‘ A . . . ) cf, R.8.C.
a time specified in the judgment; and (Rev.) 1965,

(ii) he refuses or neglects to do the act within that time ({)l ;.5’ L3

or, if that time has been extended or abridged under
Part 2 rule 3, within that time as so extended or
20 abridged ; and

(b) where—

(i) a judgment requires a person to abstain from doing
an act; and

(ii) he disobeys the judgment.

25 (2) In a case in which this rules applies, a judément may, ct. R3.C,

subject to rule 8, be enforced by one or more of the following means— E)Ri‘;-) 1965,
.45, 1.

(8} committal of the person bound; : (1).
(b) sequestration of the property of the person bound ; and

(c) where the person bound is a corporation—
30 (i) committal of any officer of the person bound; and

(ii) sequestration of the property of any officer of the
person bound,

(3) Subrule (2) has effect subject o section 98 of the Actcf. RS.C
{which restricts the enforcement, by attachment or committal, of a (Rev.) 1965,
35 judgment for the payment of money). 8')431':1)" :
- FOURTH (jii).
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FOURTH SCHEDULE—~continued. 1';3“ 42.
(4) Where there is a judgment for the delivery of goods or cf R.S.C.
payment of their assessed value— E)Ri\;.)rlgﬁs,

{a) the judgment shall not be enforced by committal under (3).
5 subrule (2); but

(b) the Court may order the person bound to deliver the goods
within a specified time; and

(c) an order under paragraph (b) may be enforeed by eammit-
tal under subrule (2).

10 7. (1) Where the Court, by subpoena or otherwise, makes an Attendance.
order in any proceedings for the attendance of a person-—

(a) for the purpose of giving evidence; cf. Act No.
11, 1898,
(b) for the production of any document or thing; s. 13 (1)
(¢) to answer a charge of contempt; or J(fc)t'No. 25,
: 1900, s. 136
15 (d) for any other purpose, (3); High
. . ] Court Rules,
and the person defaults in attendance in accordance with the order, Q, 56, rr. 1
the Court may, on application by a party or of its own motion— é 1 (3,

(e) issue, or make an order for the issue of, a warrant to the

Sheriff or sucb other person as the Court may appeint for

20 the arrest of the person in default and for the production
of the person in default before the Court or before an

examiner or other person for the purpose of the proceed-

ings and for his detention in custody in the meantime ; and

(f) order the person in default to pay any costs occasioned by
25 the defauit.

(2) Subrule (1) does not affect—
(a) the powers of the Court to punish for contempt; or

(b) the provisions of Part 55 (which relates to contempt).

8. (1) Subject to the rules, a judgment shall not be enforced by Service

30 committal or sequestration unless— before com-
mittal or
{a) a minute of the judgment is served personally on the sequestra-
person bound; and tion.
v cf. R.S.C.

(b) if the judgment requires the person bound to do an act {Rev.) 1965.
within a speeified time, the minute is so served before that O.45,r.7
35 time expires. (1) 2).
- FOURTH
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{2) Subject to the rules, where the person bound by a judg- ¢f, RS.C.
ment is a corporation the judgment shall not be enforced by com- (Rev.) 1965,
mittal of an officer of the person bound or by sequestration of the (1')4('3‘)'7
S property of an officer of the person bound ucless, in addition to '
service under subrule (1) on the person bound—

(a) a minute of the judgment is served personally on the
officer; and

(b) if the judgment requires the person bound to do an act
10 within a specified time, the minute is so served before that
time expires.

(3) A minute of a judgment served under this rule must bear a cf. R.S.C.
notice (naming the persons concerned) that the person served is liable (Rev.) 1965,
to process of execution to compel the person bound to obey the {4). .7
15 judgment if——
(a) where the judgment requires the person bound to do an
act within a specified time, the person bound refuses or
neglects to do the act within that time; or

{b) where the judgment requires thc person bound to abstain

20 from doing an act, the person bound disobeys the judgment
or order. :

(4) Subject to the rules, where— cf. R.S.C,
(a) a judgment requires the person bound to do an act; and 8.12‘;,):.1355,
(b) an order is made— ).
25 ' (i) under Part 40 rule 4 (5) or (6), requiring the
person bound to do the act within a specified time;
or ‘
(ii) under rule 6 (4) (b) requiring the person bound to
deliver goods within a specified time; and
30 {c} a minute of the order mentioned in paragraph (b) is served
on a person pursuant to this rule,

a minute of the judgment mentioned in paragraph (a) must be served
on that person before the expiry of that time.

{5) Subject to the rules, where— " ef. R.S.C.
a5 (a2} a judgment requires the person bound to do an act within 8?‘2‘;')'__1?65'
a specified time; sy

(b) an order is made under Part 2 rule 3 extending or abridg-
ing that time; and
(¢) a minute of the judgment mentioned in paragraph (a) is
.40 served on a person pursuant to this rule,
a minute of the order under Part 2 rule 3 must be served on that
person before the expiry of that time as so extended or abridged.
FOURTH
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(6) Where a person liable to committal or sequestration of his cf. R.5.C.
property by way of enforcement of a judgment has notice of the gRi‘g) 1365,

judgment— (6) as 7
5 (a) by being present when the judgment is directed to be entered ?g’ﬁe{ded-

or when the order is made; or

(b) by being notified of the terms of the judgment whether by
telephone, telegram or otherwise,

the jodgment may be enforced by committal of that persen or by
10 sequestration of his property notwithstanding that service has not
been effected in accordance with this rule.

(7) The Court may dispense with service under this rule. cf. R.S.C.
’ (Rev.) 1965,
0. 45, 1.7
(7) as
amended
1967.

9. (1) Where a judgment requires the person bound to do an act Substituted
and the person bound does not do the act, the Court may— g;gorm-
15 (a) direct that the act be done by a person appointed by the cf R.S.C.
Court; and (Rev,) 1965,
O.45,1. 8.
(b) order the person bound to pay the costs incurred pursuant
to the direction,

(2) Subrule (1) does not affect— of. R.S.C.
. ., (Rewv.) 1958,
20 (=) the powers of the Court under section 100 of the Act (which g 45, 8.
relates to the exccution of instruments by order of the
Court) ; or

(b) the powers of the Court to punish for contempt.

10. (1) Where, in any proceedings, a person who is not a party Enforce-
25 obtains an order, or an order is made in favour of a person who is ment by
not a party, he may enforce the order by the same means as if he gg:_ga;?:t
were a party. party.
cf. R.S.C.
(Rev.) 1965,
0.45,r.9
).

(2) Where, in any proceedings, obedience to a judgment may cf. R.S.C.
* be enforced against a person who is not a party, the judgment may (Rev.) 1965,
30 be enforced against him by the same means as if he were a party. A5, 1.9

(2)
FOURTH
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{3) Where, in any procesdings, obedience to a judgment may
be enforced against a corporation which is not a party, an officer
of the corporation shall be liable to the same process of enforcement

5 as if the corporation were a party.

11, Where a person is entitled under a judgment subject to the Non-
fulfilment of a condition, and there is a failure to fulfil the condition, g?g;)rmancc

then, unless the Court otherwise orders— tion. ndi-
- L
t . cf. RS.C.
(a) he shall lese the benefit of the judgment; and CRev.y 1965,

10 {b) any other person interested may take any steps which— ©-45,1.10.
(i) are warranted by the judgment; or )

{ii} might have been taken if the judgment had not been
- entered or the order had not been made.

12, (1) A person bound by a judgment may move the Court for Matecss
15 a stay of execution of the judgment, or for somc other order, on the eccurring
ground of matters occurring after the date on which the judgment 2iter

takes effect and the Court may, on terms, make such order as the judgment,

nature of the case requires. ‘(:%5:%'(1:565,
O, 45, 1. 11,
(2) Subrule (1) does not affect the powers of the Court under cf. R.5.C.
20 Part 44 rule 5 (which relates to stay of execution). (Rev.) 1965,

C. 45, 1. 11.

13. A person shall not be committed except by or under an order Committal.
of the Court. .

PART 43.

DISCOVERY IN AID OF ENFORCEMENT.

25 1. (1) The Court may, on motion by a person entitled to enforce Order
a judgment or order, order a person bound by the judgment or order for exam-

to— :}::}té?lrclﬂ or
{a) attend before an officer of the Court and be orally examined t‘?’; S.C
) on the material questions ; and ((:I‘{ev'.)'lbﬁs,
30 (b) produce any document or thing in the possession, custody 0. 48, rr. 1
. or power Of the person bound relating to the material (1,2
guestions,

FOURTH
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(2) For the purposes of subrule (1), the material gquestions cf. RS.C.
are— (REV.) 1965,
) ) 0.48,1r. 1
(a) as to so much of a judgment or order as reguires the person (1), 2.

5 bound to pay money—

(1) whether any and, if so, what debts are owing to the
person bound ; and

(ii) whether the person bound has any and, if so, what
other property or means of satisfying the judgment
10 or order ; and

{b) as to so much of the judgment or order as does not require
the person bound to pay money, such questions concerning
or in aid of the enforcement or satisfaction of the judgment
or order as may be specified in the order for examination

15 or production. :

2. Where the person bound is a corporation the Court may make Corporation.
orders as mentioned in rule I for the examination of, or production cf, R.S.C.

by, an officer or former officer of the corporation. glev.) 1965,
L 48, 1. 1
(1.

3. (1) A person may move for an order under rule 1 or rule Z Procedure.

20 without filing or serving notice of the motion. of. R.S.C.
(Rev.) 1965,
0.48,1.1
{1).

{(2) An order under rule 1 or rule 2 must be served personally cf, R.S.C.

on the person ordered to attend or to produce any document or thing. ‘()Re\é.)rl!:ﬁs..

(2)

4. Ap order under rule 1 or rule 2 shall not require a person to Conduct
attend or to produce any document or thing on any day on which his money.
25 attendance, or prodiiction by him, is required, unless a sum sufficient
to meet his reasonable expenses of carrying out the requirements of
the order in relation to that day is paid or tendered to him at the
time of service of the order or not later than a reasonable fime before
that day.

30 PART 44.
WRITS OF EXECUTION: GEMERAL,
1. In this Part, upless the context or subject matter otherwise Interpreta-
indicates or requires— tion.

az "o . cl. R.S.C.
judgment” includes an order; (Rev.) 1965,

FOURTH 0. 46,1, 1.
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*writ of execution” means—

(a) a writ for levy of property, a writ of possession, a
writ of delivery, a writ of sequestration ; or

5 (b) a writ in aid of a writ mentioned in paragraph (a}.

2. (1) Notwithstanding Part 42, a writ of execution to enforce Leave for
& judgment shail not be issued without the leave of the Court in the issue:

following cases— general.

cf. R.S.C,
{Rev.) 1965,
Q.46,1T.2
(1), 3.

(a) where 10 years or more have elapsed since the date of cf. Act No.

10 taking effect of the judgment ; 3‘1’1:}299’

Proviso,

(b) where any change has taken place, whether by. assignment, cf. General

death or otherwise, in the persons entitled or liable to execu- &‘;“‘CSO%EH
tion under the judgment ; 0.19,r.5.

{c) where the judgment is against the assets of a deceased person
15 coming to the hands of his executor or administrator after
the date of taking effect of the judgment, and the writ is

against assets of that description ;

(d) where under the judgment a person is entitled subject to
fulfilment of a condition ;

20 (e) where the writ is against property in the hands of a receiver
appointed by the Court or of a sequestrator; or

(f} where the writ is in aid of another writ of execution.

{2) Subrule (1) does not affect any provision for the time haing ¢f. R.5.C.
made by or under an Act which provision requires leave for the ;()Rf;‘é') 1;65,
25 issue of a writ of execution. o). » L.

(3) A person may, unless the Court otherwise orders, move cf. RS.C.
for leave for the purposes of this rule without filing or serving notice (Rev.) 1965,
. C.46, 1.4
of the motion.

(4) The motion must he supported by evidence showing— cf. R.S.C.

. . (Rev.) 1965,
30 (a) where the judgment is for the payment of money, the Q.46,r.4
amount due on the date of the motion: (2).
. (b) where subrule 1 (a) applies, the reasons for the delay ;

(c) where subrule 1 (b) applies, the change which has taken

piace ;
FOURTH
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{d) where subruie (1) (c¢) or (d) applies, that a demand to
satisfy the judgment has been made on the person liable to
satisfy it and that he has not satisfied it;

5 (e) that the applicant is entitled to proceed to execution on the
judgment ; and

(f) that the person against whom exccution is sought to be
issued is liable 10 execution on the judgment.

3. (1) Notwithstanding Part 42, a writ of sequestration shall not Lesve for
10 be issued without the leave of the Court, issue: seques-
) tration.
cf. R.S.C.
{Rev.} 1965,
0Q.46,1, 5
(1) (b)
(i) ().
(2) An applicant for leave for the purposes of this rule must-— ¢f, R.S.C.

Rev) 1
(a) file notice of the motion ; and E)z‘é)r 265'

(b) serve the notice and any affidavit in support of the motion
persopally on the person whose property is sought to be.
15 sequestrated.

(3) The Court may dispense with service under subrule cf. R.S.C.
(2) (b). ‘ (Rev.) 1965,
Q. 46,1. 5
(3).

4, The Court may grant leave for the purposes of rule 2 or rule 3 Termsof
on terms. leave.
cf. RS.C.
(Rev.) 1965,
0.46, 1.4
) (3).
20 5. The Court may, on terms, stay execution of a judgment or Stay of
order_ execution.
- cf, RS.C,
{Rev.) 1965,
0.47, 1.1
(1) (5).
6. Where— Separate
gxecltion
(a) there is a judgment for the payment of money and for the fOr costs.
payment of costs (whether the judgment is for any other ¢f. RS.C.

25 matter or not) ; and (()l‘ii\j’-')r_lgﬁi
1.

FOURTH
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{b) when the money (other than costs) becomes payable under
the judgment the costs have not become payable (because

FOURTH SCHEDULE—continued,

the costs have not been taxed or for any other reason),

5 a person entitled to enforce the judgment may—

10

15

20

25

30

{c) have execution to enforce payment of the money (other

than costs) ; and

(d) when the costs become payable,. have execution separately

to enforce payment of the costs.

Part 44,

7. (1) A person requiring the issue of a writ of execution shall— Issue.

{a) produce to the registrar a form of the writ;

(b) file a copy of the writ; and

(c¢) where the writ is to enforce a judgment for the payment of
money, file an affidavit, sworn pot more than 14 days
before the requirement, containing and verifying a statement

of—
{i)
(ii)

(iii)

the date of taking effect of the judgment ;

the amount of money originally payable under the
judgment ;

the date and amount of each payment made on

.account of the judgment;

(iv)

v)

(vi)

(vii)

thc interest (if any) due on the date of swearing of
the affidavit ;

such other particulars as are necessary to calculate
the amount payable under the judgment on the date
of swearing of the affidavit;

the amount payable under the judgment on the date
of swearing of the affidavit; and

the daily amount of interest (if any) which (suhject
to any future paymient on account of the judgment)
will accrue after the date of swearing of the
affidavit, '

cf. R.S.C.
(Rev.) 1965,
0. 46, 1. 6.

(2) A writ of execution shall be issned under seal and shall ¢f R.S.C.

bear the date of its issue.

FOURTH
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8. (1) For the purpose of execution, a writ of execution is valid Duration.

in the first instance for 12 months beginning with the date of its cf. R.S.C.
jssue. (Rev,) 1965,
: 0.46,1. 8

(1).

5 (2) The Court may, on motion made while a writ of execution ¢f. R.S.C.
is valid for the purpose of execution, from time to time extend the {(Rev.) 1965,
validity of the writ for the purpose of execution for a period of not @) oI
more than 12 months beginning with the date on which the order is ~
made.

10 (3) A person may move for an order under subrule (2) with-
out the prior filing or service of notice of the motiozn.

(4) An order under subrule (2) must be entered and a minute cf. RS.C,

of it must be delivered to the Shetiff. . (Rev.) 1965,
e - 0.46,1. 8
i (3).

(5) Where the validity of a writ for the purpose of execution ¢f. R.5.C.
15 has been extended under this rule. the priority of the writ shall be (Rev.) 1965,
determined by reference to the date on which it was originally (4, v 8
delivered to the Sheriff. ’

9. A person at whose request a writ of execution is issued may Return.
deliver a notice to the Sheriff requiring him, within the time speci- cf. Sheriff's
20 fied in the notice, to make on the writ a statcrnent of the mapner Rules, r. %;
in which he has executed the writ and to send to that person a copy RS.C. (Rev.)

of the statement. 1}.955 i’l()).' 4,

10. The amount for which a writ of execution may be issued Costs of
shall, unless the Court otherwise orders, include the costs of any PrOrexecu-
25 prior writ of execution on the same judgment, whether the prior writ
was or was nol productive.

cf. Execution
against
Property
Rules, r. 10,

PART 45,

LEVY OF PROPERTY

1. In this Part, unless the context or subject matter otherwise Interpre-
30, indicates or requires— \ tation.

- “Sheriff” includes any person to whom a writ is directed ;

“writ” means a writ for levy of property.
FOURTH
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2, The writ formerly called a writ of fieri facias shall be called Name.
a writ for levy of property.

3. {1} Not more than one writ shall be issued on a judgment, Twoor
5 unless the Court otherwise orders. more Writs.

(2) Subrule {1) has effect subject to Part 44 rule 6 (which cf. Execu-

relates to scparate execution for costs). g?g pacff;““
Rules, r. 7,

4. (1) Where it appears to the Sheriff that the property subject to Order of
levy under a writ is more than sufficient to satisfy the money to he Ttalisation.
10 Jevied, he shall first take or realise so much of the property as appears <f- EA.P.R.,

to him to be sufficient. 3 13, 14,
(2) In taking or realising property under subrule (1), the ¢f. EAPR,
Sheriff shall take or realise the property— 1;; 13, 14,

{a) in such order as seems to him best for the speedy execution
15 of the writ without undue expense;

{b} subject to paragraph (a}, in such order as the debtor may
direct ; and

(c) subject to parapraphs (a} and (b), in such order as seems
to the Sheriff best for minimising hardship to the debtor
20 and other persons,

(3) This rule does not affect any liability of the Sheriff to the
execution creditor.

5. Subject to tule 4, the Sheriff shall put up for sale all property Time of
liable to sale under the writ as early as may be with due regard to the sale.
25 interests of the parties and to the avon:lancc of sacrifice of the reason- Cf EA P.R.,
able value of the property. 6 (1.

6. The Sheriff shall put up for sale property liable to sale under a Place of
writ at the place which seems to him best for a beneficial realisation of sale.

the property. ﬁf.ll_iI.A.P.R..

30 7. The Sheriff shall, before putting property up for sale under a Advertise-
. writ, give notice of the time and place of sale and of pamculars of the ment '

property in the manner which seems to him best to give due publicity °f %21
to the sale. f.IIBE:A.P.R..

FOURTH ©
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8. The Sheriff shall give to any party interested an account of all Account.
proceeds of sale and other money received by him under a writ and cf. Execu-

of his charges and the manner of disposal of the money. tion against
Property
Rules, r. 20.
5 PART 46,
(GARNISHMENT.
1, In this Part, unless the cootext or subject matter otherwise Iuterpre-
indicates or requires— tation.
o . . B - cf.RS.C.
garnishee” means a person from whom a judgment creditor (Rev.) 1965,
10 claims that a debt is due or accruing to the judgment O.4%, 1.1
debtor ; .

“judgment creditor” means a person entitled to enforce a judg-
ment or order for the payment of money (not into Court) ;

“judgment debtor” means a person required by a judgment or
15 order to pay money (not into Court).

2. {1) A sum standing to the credit of a2 judgment debtor in an Bank
account in 2 bank shall, for the purpose of this Part, be a sum due account,
or accruing to the judgment debtor, notwithstanding that any condi-
tion relating to demand of payment is unsatisfied.

20 {2} A sum standing to the credit of a judgment debtor in a cf.4&5
deposit account in a bank shall, for the purposes of this Part, be a Elfézs» 18

sum due or accruing to the judgment debtor, notwithstanding that any (1); RS.C.
of the following conditions applicable to the account has not been (Rev.) 1965,
satisfied— (()3 )49, .1

25 (a) a condition that notice is required before money is with-
drawn ; ;

(b) a condition that a personal application must be made before
money is withdrawn ;

(c) a condition that a deposit book must be produced before
30 money is withdrawn; or

. (d) a condition that a receipt for money deposited in the
account must be produced before money is withdrawn.

FOURTH
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3. (1) A judgment ercditor may, with the leave of the Court, but Garnish-
subject to any Act, file and serve on the garnishee a garnishment ment

notice.
ce—
noti cf. RS.C.

S (a) of attachment, to the extent of an amount specified in the (Rev.)
notice, of debts due or accruing to the judgment debtor 1955( ? 49,
from the garnishee ; and 2).

(b) of motion for payment under this Part.

(2) A judgment creditor may move for leave under subrule {1) cf. R.S.C.

without fili erving notice of the motion, (Rev.)
10 without filing or serving notice o 19-?5' 0. 49,
2

(3) The Court shall not give leave under subrule (1) unless it cf. R.S.C.

rt that— (Rev.)
appears to the Court tha 1965, 0. 49,
(2) the judgment or order is unsatisfied; and r.2.

. (b) there is a debt due or aceruing to the judgment debtor from
15 the garnishee.

(4) The Court shall, in giving leave under subrule (1), fix the ¢f. R.S.C.
amount for specification in the garnishment notice pursuant to sub- (Rev.)

rule (1) (a). . 11_9{55(]? 49,

(5) The amount to be fixed by the Court for specification in cf, RS.C.
20 the garnishment potice shall be the sum of— (Rev.)
1965, 0. 49,
(a) the amount due under the judgment or order on the date r-1(1).
on which leave is given;

(b) such amount as the Court may determine having regard
to—

25 (i) interest on the judgment debt accruing after the date
on which leave is given; and

(ii) costs of the garnishment proceedings.

(6) A garnishment notice shall include such particulars of the’

debt attached as are known to, or reasonably capable of ascertain-
30 ment by, the judgment creditor and as are necessary to enable the
garnishee to identify the debt, including, where the garnishee is a

FOURTH
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banker or other person carrying onr business at more than one place,

the place of keeping of account on which the debt is due or accru-

ing, so far as that place is known to, or reasonably capable of
4 ascertainment by, the judgment creditor, '

4, (1) Subject to subrule (2), the judgment creditor shall, not Service of
less than three days before the date fixed by the garnishment notice garnish-
for the motion for payment under this Part, serve the garnishment nm‘;?ée
notice and each affidavit used on the motion for leave under tule 3 of RS' c

10 on the garnishee personally and on the judgment debtor. (Rev.)
1965, 0. 49
r3(1).

{2) Service on a pgarpishee under subrule (1) may not be cf R.S.C.
effected outside the State. (Rev.)

5. (1) Upon service of a garnishment notice on a garnishee all Attach-
debts mentioned in the garnishment potice and due or accruing to the ment
15 judgment debtor from the garnishee shall, subject to subrule (2), be of debts.
attached and bound in the haods of the garnishee to the extent of ‘(:‘ER‘&S)C

the amount specified in the garnishment notice. 1965, 0. 49,

(2) Where, after service of a gamishment notice on the gar-
nishee, the garnishee acts with reasonable diligence for the purpose
20 of giving effect to the attachment but nevertheless pays to the judg-
ment debtor the whole or any part of the debt attached or otherwise
deals with the debt attached so as to satisfy, as between the garnishee
and the judgment debtor, the whole or any part of the debt attached,
the Court may order that for the purposes of the garnishee pro-
25 ceedings the debt attached be reduced to the extent of the payment
or satisfaction,

6. (1) A gamnishee may pay into Court all debts attached undef Payment

this Part to the extent of the attachment. into Court.
cf. Act No.
£, 21, 1899,
. . 5 183 (1).
(2) If a garnishee pays money into Court pursuant to subrule
30 (1) before the day fixed by the garnishment notice for the motion

* for payment under this Part—

(a) be may retain out of the debts attached the prescribed '

sum for his costs; and
FOURTH



388

Supreme Court.

o FOURTH SCHEDULE—continued. " Part46.

(b) be shall not, unless he takes some further step in the pro-
ceedings, be liable for any costs of the garnishee pro-
ceedings. .

5 {3) For the purposes of subrule {(2), a garpishee shail be taken

" to pay money into Court pursuant to subrule (1) notwithstanding that
the amount paid in is calculated on the footing that the amount of
the debts attached is reduced by the prescribed sum for his costs.

7. Subject to rules 9 and 10, where a garnishee pays money into Payment
10 Court, the Court shall, on motion pursuant o the garnishment notice, out of
order payment out of Court to the judgment creditor of the money CoUrt.
paid in or so much of that money as is required to satisfy the judgment
or order out of which the garnishee proceedings arise together with
interest and such costs of the garnishee proceedings as may be payable
15 1o the judgment creditor out of the debt attached.

8. Subject to rules 9 and ID, the Court may, on motion pursuant Payment

to the garnishment potice, order the garnishee to pay to the judgment to judg-

creditor the debt attached to the extent specified in the garnishment meg?

notice or so much of the debt attached to the extent so specified as is creditor.
20 required to satisfy the judgment or order on which the garnishee pro- %S{gs)clz%s
ceedings are taken together with interest and such costs of the ¢ 49 r. 4
garnishee proceedings as may be payabile to the judgment creditor (1).
out of the debt attached. '

9. Where, on the hearing of a motion by the judgment creditor Dispute of
24 pursuant to the garnishment notice, the garnishee disputes liability to liability
pay the debt attached, the Court may hear and determine the ques- gmishce
tions in dispute and direct the entry of such judgment, or make such gf R.S C.
order, as the nature of the case requires. : %flev..)'létis.

0.49,1.5.

10. Where it appears to the Court that any person other than the Claim by
30 judgment debtor is, or claims to be, entitled to money paid into Court other
under rule 6 or to the debt attached or to any charge or lien on, or PE¥S0™-
other inoterest in that money or debt, the Court may make orders for CERR'S'%'GS
giving to that person notice of the proceedings and may hear and deter- E) % ),._ 6.
mine his claim and may direct the entry of such judgment, or make ’

358 such order in respect of the claim, as the nature of the case requires.
FOURTH
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" 11. (1) Where— ' Discharge
o
(a) a garnishee pays money into Court under this Part; garnishee,
(b} a garnishee pays money in compliance with an order made ‘Eﬁ,f;;_sj%ﬁs.
in the garnishment proctedings; or Q. 49, 1. 8.

(c) execution is levied against a garnishee in pursuance of an
order made in the garnishment proceedings,

the payment or levy shall be a discharge of the liability of the
garnishee to the judgment debtor to the extent of the amount paid or
10 levied.

(2) Subrule (1) shall have effect notwithstanding that the cf.R.S.C.
garnishment proceedings are subsequently set aside or that the judp- (Rev.) 1965,
ment or order from which the garnishment proceedings arise is 0.49,1.8.
subsequently reversed.

15 (3) Subrule (1)} does not apply to a payment or levy on
account of costs which the garnishee is ordered to pay.

12, (1) The costs of the judgment creditor of garnishment proceed- Costs.
ings shall, unless the Court otherwise directs, be retained by the cf. RS.C.
judgment creditor out of the money recovered by him in the garnish- (Rev.) 1965,
20 ment proceedings and in priority to the debt under the judgment or 0. 49,r. 10.
order from which the garnishment proceedings arise,

(2) Where the garnishee incurs trouble or expense in giving
effect to the attachment of a debt under this Part, or in doing any-
_thing required of or permitted to the garnishee in the garnishment

25 proceedings—

(a) the Court may order the judgment creditor to pay to the
garnishee such sum as the Court thinks fit by way of
recompense for the trouble or expense; and :

(b) any sum paid by the judgment creditor under paragraph (a)

30 shall, unless the Court otherwise orders, be included in the
costs of the judgment creditor of the pgarnishment
proceedings. -

(3) Subrule (2) does not limit the geperal powers of the
Court in relation to costs,

FOURTH
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PART 47. '

CHARGING AND STOP ORDERS,

.~ 1. An application uoder Part V of the Judgment Creditors’ Reme- Charge on
5 dies Act, 1901 (which relates to charging orders on stock, shares and stock, etc.
other interests), by a creditor under a judgment or order in proceed-
ings in the Court shall be made by motion in the proceedings.

2. (1) An application under section 23 of the Partnership Aect, Charge on
1892 (which relates to procedure against partnership property by a partnership

10 judgment creditor of a partner) shall be made— lﬂtefeétc
. (a) if the judgment is a }udgment in proceedings in the Court, (Rev.) 19565,
by motion on notice in the proceedings ; or (()1-)31-1’ 10

~(b) if the judgment is not a judgment in proceedings in the
Court, by summons joining the judgment debtor and his
15 partners as defendants.

(2) An applicatiun under that section made by a partner of ¢f. RS.C.
the judgment debtor in consequence of an apphcanon by the judgment (Rev.) 1965,
creditor shall be made by motion on notice in the proceedings in 0. 81,1.10
- which the judgment creditor applies. (”

20 (3) A summons or notice of motion filed under this rule and an ¢f. R.S.C.
order made on an application under that section shall be served on 6 Rev.) 1965,

the following persons (other than the applicant)— 3 % 41)' 10

{a) the judgment creditor;
(b) the judgment debtor; and

25 (c) such of the partners of the judgment debtor as are within
the State.

(4) A summons, notice of motion or order served in accord- cf. R.S.C.

ance with this rule shall have effect as if served on all the partners. 8 R-‘év) 1.;385
81,1
(s).

3. (1) Where there are funds in Court and— Stop orders.

30 (a) the interest of any person in the funds has been mortgaged, ¢f. R.S.C.
any pe {Rev.) 1965,
charged or assigned; or 0. 50,1. 10

(1)
FOURTH
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(b) a person having an interest in the funds is a debtor under
a judgment or order of the Court,

the Court may, on application by the mortgagee, chargee, assignee
5 or creditor under the judgment or order, make an order prohibiting
the transfcr, sale, delivery out, payment or other dealing with the
whole or any part of the funds or of the income of the funds, without

notice to the applicant.

(2) An application under subrule (1) shall be made-— cf. RS.C.
Rev.) 1965,
10 (a) if there are any proceedings in the Court relating to tbe %).?(r),)r. 10

funds in Court, by motion on notice in the proceedings; or (2) (3},

(b) if there are no proceedings in the Court relating to the funds
in Court, by summons joining as defendants alli persoms
" whose interests may be affected by the application.

15 3) The noti f motion or summons— cf. R.S.C.
G) notiee @ (Rev.) 1965,

(a) shall be served on each person whose interest may be affected Q. 50, 1. 10
by the application ; but (3}.

(b) shall not be served on any other person.

(4) The Court may, on terms, dispense with the joinder of
20 any person as defendant and dispense with service on any person.

(5) The Court may order the applicant for an order under
subrule (1} to pay the costs of any party to any proceedings in
which the funds are in Court, or of any person interested in the
funds.

25 (6) Subrule (5) does not affect the general powers of the Court ¢f. R.S.C.
as to costs. (Rev.} 1965,
(()4.)50. r. 10
(7) In this rule, “funds™ includes effects. :
cf. Supreme
Court Funds
Rules, 1927,
(Eng.},
r.3(1).

PART 48.

ACCOUNTS AND INQUIRIES: (GENERAL.

0 L. (1) quject to subrule (2), where a party claims an account or Account:
' makes a claim which involves taking an account, the Court may, on Summary

application by that party at any stage of the proceedings— :d;r.s c
(a) order that an account be taken: and &lie'-'-)' 1965,
.43, 1.1

FOURTH (1) (3).
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(b) order that any amount certified on taking the account to
be due to apy party be paid to him.

(2) The Court shall not make an order under subrule (1) (a)— cf RS.C.

. (Rev.} 1965,
5 (a) as against a defendant who has not filed an appearance Q. 43,r.1
unless he is in default of appearance; or (1) (3).

(b) if it appears that there is some preliminary question to be
determined.

2. The Court may, on application by a party at any stage of Accountor
10 proceedings, make orders for the taking of any account or the making inquiry at
of any inquiry. . any stage.
cf. R.5.C.
(Rev.) 1965,
0.43,1.2 :
(1}.

3. Where the Court makes an order for the taking of an account, Account:
the Court, by the same or a subsequent order— directions.

(a) may givu: directions concerning the manner of taking or f{i&,’_?‘?’gﬁsl
15 vouching the account; and 0.43,r.3.

{b) without limiting paragraph (a), may direct that in taking
the account the relevant books of account shall be evidence
of the matters contained in them.

4. (1) The items on each side of an account shall be numbered Account:

20 consecutively. form and
verification.

ef. RS.C,
(Rev.) 1965,

.43, 1.4

‘ (2).

(2} An accounting party shall, unless the Court otherwise ¢f. R.S.C.

orders, verify his account by affidavit and the account shall be made g{z"-) 1965,

an exhibit to the affdavit. 0 , T, 4

5. An accounting party shall, unless the Court otherwise orders— account:

25 (a) file his account and verifying affidavit; ggi’c;" 4
(b) serve the account and affidavit on each other party on_the ¢t RS.C.

(Rev.) 1955,
0.43,r.4

* date of filing.
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Part 49.

6. (1) Where a party seeks to charge an accounting party with an Account:
amount beyond that of which the accounting party by his account notice of

admits receipt, he shall give to the accounting party notice of the
5 charge, stating, so far as he is able, the amount which hc seeks to

charge, with brief particulars.

charge or
error,

cf. R5.C.
(Rev.) 1965,
0.43,1. 5.

{2) Where a party alleges that any item in the account of an ¢f. RS.C.
accounting party is erroncous in amount or otherwise, he shall give (Rev.} 1965,
to the accounting party notice of the allegation, stating the grounds 0.43,1.5.

10 for alleging the error.

7. In taking an account under a judgment or order, all just Account:

allowances shall be made.

allowances,

cf. R.5.C.
(Rev.) 1965,
0. 43, 1. 6.

8. Where it appears to the Court that there is delay in the prosecu- Delay.
tion of any account, inquiry or other matter under a judgment Or cf, R.S.C.
15 order, the Court may make such orders as it thinks fit for staying or (Rev.) 1965,
expediting the proceedings or for the conduct of the proceedings.

PART 49,

AccounTts, INQUIRIES, ETC.: EqQuiTy Drvision,

DivisioN 1.—General.

0.43, 1.7
(1}).

20 1. (1) This Part applies only to proceedings in the Equity Division. Application.

(2} This Part applies to accounts, inquiries and other matters cf. R.S.C.
under an order as it applies to accounts, inquiries and other matters g{“-) 1965,

under a judgment.

44, 1. 1.

(3) In the application of this Part to accounts, inquiries and cf R.5.C.

25 other matters under an order—

{Rev.) 1965,
Q. 44,1, 1,

(a) references in this Part to a judgment extend to an order; .

and

(b) references in this Part to the making of a direction for entry

of -judgment exiend to the making of an order.

FOURTH
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2. Where a judgment confains directions as to any account, inquiry Motion to
or other matter under the judgment, any party may, after entry of proceed.

the judgment, move the Court to proceed under the judgment. cf, R.S.C.
{Rev.) 1965,

0.44,r. 2.

5 3. (1) This rule applies to a judgment in proceedings for— Notice of

‘ judgment.

(a) the administration of the estate of a deceased person ; cf. R.5.C.
. {Rev.) 1965,

(b) the execution of a trust; or 0.44,1,3

1).
(c) the sale of property. 0

(2) Where the Court makes a direction for entry of a cf.RS.C.

H __ {Rev.) 1965,
10 judgment ?1)4 i
{a) affecting the rights or interests of a person who is not a
party; or

(b) for the taking of an account or the making of an inquiry—
tbe Court may, by the judgment or by subsequent order——

15 (c) give directions for service of notice of the judgment on any
person interested; or

(d) if it appears to be impracticable to serve notice of the
judgment on any person interested, dispense with service on

him.
20 (3) Without limiting subrule (2) (c), the Court may direct cf R.S.C.
that notice be served personally or in some other manner. (Rev.) 1965,

0O.44,1.3

(4) Where, under this rule, notice of a judgment is served on Er RSO

a person, or the Court dispenses with service of notice of a Judgment (Rev.) 1965,
on a person-— 0.44,1.3
(1) 54)
(5) (6).
25 {a) subject to paragraph (b}, he shall be bound by the judg-

ment to the same extent as if he were a party at the time

when the direction for entry of judgment was made, except

wbere the judgment has been obtained by fraud or non-

disclosure of material facts;

30 (b) the Court may, on application by him on notice of motion
filed within the time limited by subrule (5), discharge or
vary the judgment or order;

(¢) he may attend the accounts, inquiries or other matters
under the judgment.

FOURTH
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(5) Notice of a motion under subrule 4 (b) must be filed— cf. R.S.C.

(Rev.) 1965,
(a) if notice of the judgment has been served on the apphcant (() 44, 1.3
5

within 28 days after the date of service; and

5 (b) if the Court has dispensed with service of notice of the
judgment op him, within 28 days after the date of the
order dispensing with service.

4. The Court shall, on the hearing of a motion to proceed undeér Directions.
a judgment, give directions as 1o the conduct of the proceedings, cf. R.S.C.

10 including directions as to the material which may be used as evidence. (Rz\;) 1365
L

B} 5. The Court may. on the hearing of a motion to0 proceed under a Representa-
judgment or subsequently— g:;l 25

(a) require parties whose interests are similar to be repre- cf. R.S.C.
sented by the same solicitor and nominate a solicitor to (R""') 195"55
15 represent them; or e 4,

(b) Tequire that parties represemted by the same solicitor be
separately represented.

6. The Court may order, on terms, that the costs to be incurred Costs of
by any party of and incidental to his attendance on the account, attendance.
20 inquiry or other matter under the judgment shall be paid out of the cf. R.S.C.

estate or property to which the proceedings telate. (()Rf“;)rlgﬁs

7. Wherk the judgment directs the settlement of an instrument, the Seitlement
Court may give directions for the preparation and service of a draft of instru-
instrument and of objections to the draft. ment

cf. R.S.C,
{Rev.) 1965,
Q. 44,r1.8.

24 8. (1} This rule applies to the taking of 20 account of the debts Interest
of a deceased person pursuant to a direction in a judgment. on debts.
cf. R.S.C.
(Rev.) 1965,
0.44,r. 18
(1).

(2) Where apny of the debts carries inferest at any rate, interest cf. R.S.C.
shall be allowed on that debt at that rate. (()th;:) lﬁllgs,
. y L.

FOURTH (D) ()
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(3) In the case of a debt to which subrule (2) dees not apply, cf. R.S.C.
interest shall be allowed on the debt at the rate of 5 per cent yearly E)Rzn-) 1965,

from the date when the judgment takes effect. () 031)" 18
5 {4) Subrules (2) and (3) do not apply where the estate is c¢f. RS.C.
insolvent or where the Court otherwise orders. (Rev.) 1965,
?].]44, r. 18

(5) Where a creditor establishes his debt and the debt does not cf. R.5.C.
carry interest, interest shall be allowed on the debt at the rate of 5 E)Rf!‘i-) l?gs:
per cent yearly from the date when the judgment takes effect, out (2). o T

10 of any assets which may remain after satisfying-—
(a) the costs of the proceedings;
(b) the debts which have been established ; and

(c) the interest on such of those debts as by law carry -interest.

9. (1) Where an account of legacies is directed by any judgment, Interest on
15 interest shall be allowed on each legacy at the rate of 5 per cent legacies.
yearly from a date one year after the date of the testator's death. cf. RS.C.

(Rev.) 1965,
0.44,r.19.
{2) Subrule (1) has effect subject to any directions in the will cf. R.5.C.
and unless the Court otherwise orders. (()Ri\:‘-) 151’35.
. , I .

DivisioNn 2.—dAdministration Accounts and Inguiries, etc.

20 10. (1) This Division applies where, in proceedings for the Application,
administration of the estate of a deceased person, the Court by cf. R.S.C.

judgment directs— RL\;.) 1365,
. . N
{a) the taking of any account of debts or other liabilities of (a).

the estate of the deceased; or

25 (b) the making of any inquiry for .persens entitled to any
interest in the estate on intestacy or otherwise.

(2) This Division applies where, in procecdings for the execu- ¢.RS.C.

tion of a trust, tbe Court by judgment directs— g:‘.%’)r?gﬁs.

(a) the taking of any account of debts or other liabilities of the (b).
30 " trust; or

{b) the making of any inquiry for persons entitled to any
interest in the trust property.
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(3} Subject to subrules (1) and (2), this Division applies, f. R.5.C.
with the necessary modifications, where, in any proceedings, the Court (Rev.) 1965,
by judgment directs— 0.44, 1.9,

5 {a) the taking of any account of debts or other liabilities of the
trust; or

(b) the making of any inquiry.

11. (1) On the hearing of the motion to proceed or subsequently Advertise-
the Court may direct the issue of advertisements for creditors and ments.
10 other claimants. cf. R.S.C.
(Rev.) 1965,
0. 44,r. 10
‘ (n.
(2) The Court shall, for the purposes of determining what cf. R.S.C.
direction, if any, to make under subrule (1), have regard. to-any (Rev.) 1965,

advertisement previously issued. ?1')14’ r. 10

(3) Where the Court directs the issue of advertisements for ef R.S.C,
15 creditors or other claimants, the Court shall specify the time within E)RB\:‘-) 1235.
which, and the person on whom, a claimant must serve particulars (3')4 '

of his claim.

{4) An advertisement for creditors or other claimants shall cf. R.S.C.
state the time and name of the person specified under subrule (3) and (Ri‘j‘-) 1?85-
20 an address for service of that person and shall contain such other (). o F

matters as the Court may direct.

(5) An advertiscment for creditors or other claimants shall . p g
be prepared by the party prosecuting the judgment and shall be (Rev.) 1955,
signed by the registrar. %)44, r. 10

35 12, (1) Suhject to such provisions as may appear in the advertise- particulars
ment, particufars of a claim served in response to an advertisement of claira,
shall specify the nature and extent of the claim, and full particulars cf. R.S.C.
of it, apd shall state the name and an address for service of the (Ri‘;-lnl_gfg'
claimant. ) ‘ (3'). 1’1'

30 (2) A claimant who does not serve particulars of claim, in ef. R.S.C.
accordance with the advertisement and in accordance with subrule (Rev.) 1965,
{1), on the person and within the time stated in the advertisement O. 44, rr. 11.
shall not be entitled to prove his ¢laim except with the leave of the

.. Court.

35 (3) The Court may give leave under subrule (2) on terms.
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13. (1) Where a claimant serves particulars of bis claim in Notice of

response to an adverlisement under a Judgment the person on whom judgment.

it is served shall, within 7 days after service of the particulars cf. R.5.C,
3 of claim, serve notice of the judgment on the claimant, c(:y f“"; )rlggs

(1).

{2) Upon service of notice of a judgment uader subrule (1), cf. R.S.C.
subrules (4) and (5) of rule 3 shall apply as if the notice had been (RT‘") 15'?5

served under rule 3. (2)- (4)
14, The Court may— - Examination
of claims.
10 . () appoint a person to examine and list claims for the purposes t{:% R.b;.(ll.gﬁ
o e - .. v, X
of an account or inquiry under a judgment; and O. 440 12
(b) fix a date for adjudication on the claims. (1) (2).

15. (1) In the case of an account of debts or other liabilities, the Account!

: ___ list of

person appointed under rule 14 shall s,
15 {a) examine the claim of each claimant and consider whether '{:%R§?965
it ought to be allowed; and 0?4‘; .12

(b) at lcast 7 days before the date for adjudication on the( )
claims, file lists of—

(i) claims served in response to any advertisement ;

20 (ii) other claims received by any of the personal represen-
tatives or trustecs concerned ; and

(iii) debts and liabilities for which claims have not been
received but which arc or may still be due and which
have come to the koowledge of any of the personal

25 representatives or trustees concerned.

(2) A list filed under subrule (1) shall specify, in relation to %RS?
each alleged debt or liability included in the list, whether, in the (Oev )r 9125
belief of the party making the list, the debt or liability ought to be (1), 4

allowed, and the reasons for the belicf.

.
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16. (1) In the case of an inquiry for persons entitled to amy [nquiry:
interest in the estate of a deceased person on intestacy or otherwise, list of
or entitled to any interest in trust property, the person appointed cl2ims.

14 — cof. R.S.C.
S under mile 14 shall S Coes,
(a) examine the claim of each claimant and consider whether it Q- 44,1, 12
is valid ; and (2).

(b) at least 7 days before the date for adjudication on the
claims, file lists of—

10 (i) claims served in response to any advertisement; and

{ii) other claims reccived by, or which have come to the
knowledge of, any of the personal representatives or
trustees concerned.

(2) A list filed under subrule (1) shall specify, in relation to ¢f, R.S.C.
13 each claim included in the list, whether, in the belief of the party (Rev.) 1965,
making tbe list, the claim is valid, and the reasons for the belief. 8)44:1' 12

17. The Court may direct a person appointed under rule 14, and Verifica-
any of the personal representatives or trustees concerned, to verify by tion of list.

affidavit a list filed under rule 15 or rule 16, cf. RS.C,
(Rev.) 1965,
O.44,1. 12.

20 18. (1) The Court may, on the adjudication on the claims— Adjudica-

tion.

(a) allow any claim, with or without proof; cf. RSC.
(b) direct that any claim be investigated in such manner as the g‘fi‘;'_’r_‘?_;fs'

Court thinks fit; (1) (6).

(¢) require any claimant to attend and prove his claim or to
25 furnish further particulars or evidence of his claim or to
produce any security relating to his claim ;

(d) disallow any claim.

(2) A claimant need not make an affidavit or attend in support cf, R.S.C.
of his claim, unless the Court so directs under subrule (1) (c). (Ri‘; )rl?g5
(5).

10 (3) A party shall, if the Court so directs, file a list of the cf. R.S.C.
claims allowed. (Rev.) 1965,
(()514. r. 16

(4) In this rule, “claim” includes part of a claim. <f. R.S.C.
(Rev.) 1965
Qj 44, 1. 13
rOURTH 7
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19. (1) This rule applies where the Court requires a claimant to Notice to
attend and prove his claim pursuant to rule 18 (1) (c). pquve
¢laim,

(2) The Court shall appoint a party to give notice in accord- ¢f. RS.C.
5 ance with suhrule (3) and shall determine the timcs and documents ({)REX') 1?555:
to be specified in the notice. (2). r

(3) The party appointed under subrule (2) shall serve on the cf. RS.C.

claimant a notice requiring him— (Rev.) 1965,
quiting 0. 44,1, 13

(a) to file and serve on the party serving the potice an affidavit (2} (4).
10 in support of his claim within such time, not less than 7 days
after the date of service of the notice, as may be specified
in the notice;

(b) to attend before the Court for adjudication on the claim
at such time as may be specified in the notice ; and

15 (¢) to produce to the Court at such time as may be specified in
the notice such documents as may be specified or described.

(4) Where a claimant does not comply with a notice served cf, R.S.C.

on bim under subrule (3), the Court may disallow his claim. (()Rz-)rl?gs.
3.

(5) In this rule, “claim” includes part of a claim. of. RSC.

(Rev.) 1965,
.44, r. 13
(7).

20 PART 50.

Funps IN COURT.

1. {1) Subject to rule S, where money is paid into Court, the Deposit.
repistrar shall, within one day after the date of payment into Court, of. Consoli-
deposit the money to the credit of the Treasurer in such bank as the dated

- Equity
25 Governor may appoint. . Rules of

1502,
_ r. 2Rh.
(2) Money deposited under subrule (1) shall be deposited at cf. CER.,
such rate of interest (if any) as may be arranged between the Chief r. 286,
Justice and the Treasurer. i

(3) Separate arrangements may be made under subrule (2) for
30 money paid into the Court in any Division or for money paid into
Court in specified classes of circumstances.

FOURTH
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(4) Where money is deposited in the appointed bank nnder
this rule, the Trcasurer or an officer of the Treasury or of the
appointed bank, authorised by the Treasurer, shall give to the officer

5 making the deposit duplicate receipts for the money deposited.

{5) The officer making the deposit shall give one of the dupli-
cate receipts to the registrar and may keep the other.

2. Money deposited in a bank under rule 1 or interest on money ythority
50 deposited shall not be withdrawn or paid from the Treasury or for with-
10 from the bank on account of the Treasury except by the authority drawal.

of the rules or of a judgment or order. cf.2 g,‘éE.R.,
. T. :

RSC.
(Rev.) 1965,
0.22,r. 8
(1).

3. (1) Money deposited in a bank under rule 1 or ioterest on Wijth-
money so deposited shall not be withdrawn or paid from the Treasury drawal.
or from the baok on account of the Treasury except by authority of cf. C.E.R.,

15 a direction in accordance with subrule (2). 2:35()289,
(2) A direction under subrule (1)— cf. CER,,
. 289,
(2) may be in the form of a cheque; ;rgo

(h) shall be for payment to a specified person;

(c) shall bear the title (or a shortcned title) and serial oumber
20 of the proceedings in which the order is made; and

(d) shall be signed by the registrar and by such officer as the
Chief Justice may appoint for that purpose,

(3) Notwithstanding subrules (1) and (2) a bank or the ¢f. CER,,
Treasurer shall not b bound to inquire whether the requirements of r- 288
g5 rule 2 or of paragraphs (c) and (d) of subrule (2) have been Proviso,

. and r. 290
satisfied. proviso.

4, Where money is deposited in a bank under rule 1 in any Account.
proceedings, the registrar shall keep an account in the proceedings cf, CER.,
' of the deposit and of all withdrawals (including withdrawals of I.251.
3@ interest) from the bank or from the Treasury in the proceedings.

FOURTH
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5. The Court may direct that funds paid into Court be invested— Invest-
ment.

(a) in any public funds or government stock or government cf Act No.
securities of the Commonwealth or of any State of the 14, 1925,

5 Commonwealth or of the Territory of Papua and New .14 (2);
‘ Guinea ; ' 5'28:6."

(b) in any debentures, siock or securities guarantced by the
Government ;

-(c) in any debentures, stock or securities of any council con-
10 stituted under the Local Government Act, 1919:

(d) in any public funds or parliamentary stocks or government
securities of the United Kingdom of Great Britain; -

(e) in mortgage of land in the State; or

(f) by deposit at interest in a banking corporation carrying
i5 on business in thc State.

6. (1) Where money is paid into Court as security for costs or as Interest.
security on an appeal, or is paid into Court pursuant to Part 22, ¢f CE.R.,
interest on the money shall not be paid to any party. r.293 (a).

(2) Where money is paid into Court pursuant to an order, to ¢f. CER.,
20 abide the decision in the proceedings, interest on the money shall T-293 (2).
not be paid to any party unless the Court otherwise orders.

(3} Where the registrar collects interest on funds invested under ¢f, CE.R.,
rule 5, he shall deduct and pay to the Treasurer 2.5 per cent of the I- 293 (b).
amount collected.

25 7. Subject to the rules, funds in Court shall not be paid out of Authority of
Court except to the party entitled or, on his written authority or by recipient.

order of the Court, to his solicitor. ¢f. RS.C.
. {Rev.) 1965,
Q.22,r. 10
2).

8. (1) Any direction, cheque or other document for the payment Discharge of
of money out of Court shall, when signed by the payee, be a dis- registrar.

30 charge to the registrar for the money. cf2CER
t
(2) Nothing in subrule (1)— cf. CER,,
r. 295

(a) shall prevent the registrar from requiring a receipt for any proviso.
payment by him; or

(b) affects the Stamp Duties Act, 1920,
FOURTH
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9. (1) Where, by any judgment or order, the Court directs the Death of
payment to any person of any funds in Court, and it appears to the payee.
registrar that that person has died after the date on which the cf C.ER,

5 judgment or order took effect and that probate of his will or letters ru e
of administration of his estatc have been granied to an executor or Coﬂﬂ Funds
administrator, then, unless the judgment or order otherwise directs, Rules, 1927,
the registrar may pay the funds 1u Court to the executor or I. 62.
administrator.

10 (2) Where the person to whom the funds in Court are payable ¢f, C.ER,,
is entitled under a direction for payment to creditors, shareholders or r. 296;
debenture holders as such, the registrar may pay as mentioned mSCF'R"
subrule (1) notwithstanding that it appears to him that that person
died on or before the date on which the judgment or order took

15 effect.

{3} Subject to subrule (4} this rule does not authorise payment cf. C.ER,
where the person to whom payment is directed appears to the registrar T ::93 R.,
to have been entitled as trustee, executor, administrator or otherwise [ g3
pot in his own right and for hxs own use.

20 (4} The registrar may, under this rule, pay funds in Court to <f. S.CF.R,,
an executor of the will of the person to whom payment is directed T 62
if it appears to the registrar that that person was entitled as sole or
sole surviving executor.

10. Where, by any judgment or order, thc Court directs the Paymentto
25 payment of money in Court to any persons descrihed in the order, partners.
or in a certificate of a master, as partners, or as trading or carrying cf C.E.R,,
on business in the name of a company or firm, the registrar may, T 297’R
unless the judgment or order otherwise directs, pay the money to ['¢3 (1.
any one or more of those persons or to the survivor of them.

30 1i. Where, by any judgment or order, the Court directs the Payment to
payment of funds in Court to persons described in the judgment or eﬁzcutorts or
order, or in a certificate of a master, as executors or administrators, 2 TRISta-

L {
the registrar may, unless the judgment or order otherwise directs— ;rsc ER.,

(a) if it appears to him that any of them died after the date & é‘-‘lﬁR
35 on which the ]udgment or order took effect, pay the funds ¢ g4.

iu Court to the survivor of them;

. (b) if it appears to him that any of them died on or kefore
the date on which the judgment or order took effect, but
they are described in the judgment, order or certificate as

FOURTH
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executors of the will or administrators of the estate of a
creditor, shareholder or debenture holder, pay the funds in
Court to the survivor of them; and .

5 (c) if the funds in Court are money not exceeding $200, pay the
money to any of them.

12. (1) Where any person is entitled to payment of any money Payment by
in Court, he may give to the registrar a request to send to him by Post
post at a specified address a cheque for the money in a specified form., gf-ang-R--

10 (2) Where the registrar sends a cheque in accordance with a ¢f. CER,
request under subrule (1), payment of the cheque shall be a discharge ™ *"°
to the registrar.

PART 51.

COURT OF APPEAL.

15 ' DrvisioN 1.—Preliminary.

1. (1) In this Part, unless the context or subject matter otherwise Interpreta-
indicates or requires— tion.

“court below” means, in relation to an appeal or application for

leave to appeal from a decision in any proceedings, the

20 court in which, or the judge, justice or other person before
whom, the proceedings were taken ; ‘

“decision” includes a judgment, order, verdict, opinion, decision,
direction or determination ;

“exhibit” includes a document or thing marked for identification,
25 notwithstanding that it is not admitted in evidence;

FOURTH
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“material date”, in relation to an appeal or an application for
leave to appeal, means—

{a) in the case of a judgment in proceedings in the Court
3 entered or to be entered pursuant to a direction or
leave for entry, the date of the direction or leave ;

(b) in the case of any other judgment in proceedings in
the Court, the date of entry;

: (¢) in the case of an order in proceedings in the Court,
10 the date on which the order is made ;

(d) in the case of a verdict in proceedings in the Court,
the date on which the verdict is given; and

(e) in the case of any other decision, whether in pro-
ceedings in the Court or not, the date on which the
15 decision is pronounced or given;
“verdict” includes a finding or assessment.
{2) In this Part, unless the context or subject matter otherwise
indicates or requires, “appeal” includes—

(a) an appeal from a decision in proceedings in the Court;

Part 51.

20 (b) an appeal under Part VI of the District Courts Act, 1912

(which relates to appeals by notice of appeal from rulings
and other acts of District Court judges) ;

(¢)- an appeal to the Court of Appeal nnder any of the following
ptovisions of the Legal Practitioners Act, 1898, namely—

25 ‘ (i) section 40c (which relates to the employment of a
person struck off the roll or suspended) ;

(ii) section 403 (which relates to the employment of a
person convicted of an indictable offence) ;

(iii) scction 40k (which relates to the employment by a
30 solicitor of a person whose conduct as a clerk has
led to proceedings against a solicitor);
(iv) section 72 (which relates to practising certificates) ;
and

(v) section 78 (which relates to orders of the Statutory
35 Committes under that Act);

(d} an appeal to the Court of Appeal under section 46 of the
Local Government Act, 1919 (which relates to ouster of
office) ;

(e) an application under section 19 of the Medical Practitioners
40 Act, 1938 (which relates to the registration of medical
practitioners) ;

FOURTH
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(f)} an appeal under section 26 (3} of the Medical Practitioners

Act, 1938 (which relates to the removal of names from

the register under that Act} or under section 29 (4) of that

s Act (which relates to orders of the disciplinary tribunal
‘under that Act) ;

(g) an appeal under section 167 of the Mining Act, 1906 (which
. relates to mining appeal courts) ;

(h) an appeal to the Court of Appeal under section 14 (8) of

10 the Motor Vehicles (Third Party Insurance) Act, 1942
(which relates to approval as an authorised insurer under
that Act) ;

(i) an appeal under section 24 of the Supreme Court (Sum-
mary Jurisdiction) Act, 1967 ; and

15  (j) an appeal under section 37 (4) (a) of thc Workers' Com-
pensation Act, .1926 (which relates to awards and other
acts of the Workers’ Cormpensation Commission).

(3) Notwithstanding subrule (2), in this Part “appeal” does
not include—

20 (a} proceedings to which Part 31 (which relates to the separate
decision of questions) or Part 32 (which relates to stated
cases) applies, except an appeal to the Court of Appeal
from the decision of the Court in a Division in proceedings
to which Part 3! or Part 32 applies;

25 (b) an applicatien for the variation or discharge of an order
of a Judge of Appeal or of the registrar.

2. (1) The provisions of Parts other than this Patt apply, so far Rujes
as applicable, to proceedings in the Court of Appeal. generally,

(2) For the purposes of subrule (1)—

30 (a) a persbn who commences proceedings in the Court of
Appeal, as appellant or otherwise, shall be a plaintiff ; and

(b) a person against whom proceedings are commenced in the
Court of Appeal, as respondent to an appeal or otherwise,
shall be a defendant.

35 Division 2.—dAppeals.

3. (1} An application for leave to appeal to the Court of Appeal Leave to
in proceedings in the Court shall be made by motion in the pro- appeal.
ceedings. cf. Court

of Appesal
Rules, r. 1

FOURTH 1)



., 407

Supreme Court.

FOURTH SCHEDULE—continued.  Partsy,

{2) In a case to which subrule (1) does not apply, proceedings cf, C.AR.,
for leave to appcal to the Court of Appeal shall be commenced by r.1(1).
summons.

5 (3) The applicant shall file notice of the motion or file the ¢f C.AR,
summons within 14 days after the material date or within such r.1(1).
extended time as the court below or the Court of Appeal may fix,

(4) The court below may extend time under subrule (3) only
within 14 days after the material date or on a uotice of motion or
0 other application filed within 14 days after the material date,

(5) The Court of Appeal may cxtend time under subrule (3) '
at any time.

(6) The applicant need not serve the notice or summons unless
the Court of Appeal so orders.

15 (7) The applicant shall file with or subscribe to the notice or ¢f C.AR,,
summons a statement of— r.1(2).
(a) the nature of the case;
(b) the questions involved ; and
(c) the reasons why leave should be given.
20 (8) The applicant shall, not less than three days before the ¢f C.AR,

date for hearing of the application, file such number of copies as the - 1 (3).
registrar directs of the reasons for decision in the court below.

(9) The Court of Appeal may give leave to appeal on terms. Cf'ﬁ?)'R"
L. .

4. (1) Subject to subrule (2), an appeal must be instituted with- Time for
25 in 28 days after the material date or within such extended time as the 2Ppeal.

court below or the Court of Appeal may fix. gf-s CAR,

(2} Where an appeal is instituted pursuant to leave to appeal ¢f. C AR,
given by the Court of Appea), the appeal must be instituted within I+ 1 {4).
14 days after the leave is given or within such extended time as the
30 Court of Appeal may fix.

(3} The court below may extend time under subrule (1) only
within 28 days after the material date or on 2 notice of motion or
other application filed within 28 days after the material date.

(4) The Court of Appeal may extend time under subrule (1)
35 or under subrule (2) at any time.

. 5. (1) An appeal to the Court of Appeal in proceedings in the Institution
Court shall be instituted by filing in the registry of the Court of °ff appeal.
Appeal notice of appeal in the proceedings. ‘ oy g(‘})R

FOURTH 4(1)-
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(2) Subrule (1) does not apply to an appeal in proceedings
under the Supreme Court (Swnmary Jurisdiction) Act, 1967,

(3) Subject to subrule (1), proceedings for am appeal to the cf. C.A.R,
5 Court of Appeal shall be commenced and the appeal shall be institu- ﬂ' 301),
ted by filing in the registry of the Court of Appeal a summons znd 4(1).
a notice of appeal. )

6. (1) Each party to the proceedings in the ecourt below who is p, ;oo
affected by tbe relicf sought by a notice of appeal or is interested in
10 maintaining the decision under appeal shall be joined as a party, 4 (3).
appellant or respondcnt to the appeal.

(2) The Court of Appeal may order the addition or removal of
any person as a party appellant or respondent to an appeal. .
(3) A person shall not be made an appellant without his
15 consent,

7. (1) The Court of Appeal may direct that any notice of motion Service.
for appeal or cross appeal or the summons in any proceedings institu- ¢ C AR,
ting an appeal be served ow any person, whether or not a party to rr. 4 (4),
the proceedings in which the decision under appeal was given. (1).

20 (2) Where the Court of Appeal makes an order granting leave
to appeal or an extension of time for appealing or for applying for
leave to appeal, the Court of Appeal may, at the same time or after-
wards, give directions for service other than personal service of any
summons by which, pursuant to the order, proceedings are com-

25 menced for an appeal or for leave to appeal, and of any other docu-
ment in the proceedings so commenced.

8. A notice of appeal shall state— Notice of

(a) whether the appeal is from the whole or part only, and appeal:

what part, of the decision in the court below; :?n(tanLsR
30 (b) briefly, but spec1ﬁcally, the grounds relied upon in support 1.3 (2). "

of the appeal ;

(c) what judgment, order. verdict or determination the appel-
lant seeks in place of the decision in the court below.

9. (1) In the case of an appeal from a decision in proceedings in Notice of
35 a Division, the appellant shall file a copy of the notice of appeal in fai})peal

the registry of the Division. b dgm%l;: ¢

with court
below.

cf. CAR,,
FOURTH L. 4(2).
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(2) In the case of an appeal from a decision other than a cf. CAR,
decision in proceedings in a Division, the appellant shall— r.4(2).

(a) filc a2 copy of the notice of appeal in the registry or office
5 of the court below; or

(b) if compliance with paragraph (a) is not in accordance with
the practice or organisation of the court below, lodge a
copy of the potice of appeal with an officer of the count
below concerned with its records or process.

10 10. (1) An application for leave to appeal to the Court of Appeal Stay.
or an appeal to the Court of Appeal shall not-— of. CAR.

{a) operate as a stay of execution or of procecdings under the r. 11 (1).

decision of the court below:
(h) invalidate any intermediate act or procecding,

15 except so far as the Court of Appeal may direct or, subject to any
direction of the Court of Appeal, as the court below roay direct.

(2) Subrule (1) has effect subject to section 25 of the Supreme
Cour} (Summary Jurisdiction) Act, 1967.

11. (1)} The Court of Appeal may, in special circumstances, order Security
20 that such security as the Court of Appeal thinks fit be given for the for costs.
costs of an appeal to the Court of Appeal cf. C.AR,
1.9(5);
R.S.C.
(Rev.}
19635, 0. 59,
1. 10 (5).
(2) Subject to subrule (1), no security for the costs of am cf.C.A.R.,
appeal to the Court of Appeal shall be required, r. 9 (5).

(3) Subrules (1) and (2) do not affect the powers of the
25 Court under Part 53 Division 1 (whicb relates to security for costs).

12, (1} A notice of appeal may, belore the date of the appointment Amend-
made under rule 20, be amended without lcave by filing a supple- ment of
mentary notice. notice of
appeal.
cl. C.AR,
r.7 (1)
(b),
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(2) A party who files a supplemcntary notice under subrule (1) cf. C AR,
must serve it on the other partics and must file or lodge a copy of the l'b"; 12))
supplementary notice in accordance with rule 9 as if it were a notice ®(
5 of appeal.

13. (1) Where a respondent to an appea! from any decision wishes Cross-
to appeal from the whole or any part of the decision, he shall file a appeal.

notice of cross-appeal. cf. C.AR.,
PP r.6(1}.

{2) A npotice of cross-appeal by a respondent must be filed ¢f. C.AR.,
10 within 21 days after service of the notice of appeal on him. r.6(1).

(3) Subject to subrules (1), (2) and (4), the provisions “of cf. CAR

these rules relating to a notice of appeal apply to a notice of cross- I™: 6 (1)
appeal (2) )7 (1),

(4) Rule 4 does not apply to a cross-appeal.

15 14, Where a respondent to an appeal wishes to contend that any Notice of
matter of fact or law has been wrongly decided against him, but contention,
does not seck a discharge or variation of any part of the decision ¢f. CA.R,,
of the court below, he need not file a notice of cress-appeal, but he T- 6 (3).
must, not less than three days before the hearing of the appeal, give

20 notice of that contention to each other party to the appeal.

15. (1) In an appeal from any decision, the Court of Appeal may Notice of
exercise its powers under the Act and under these rules notwith- appeal,
standing— etc., not

to limit
(a) that there is no appeal from some part of the decision ; p?“g':‘R
25 (b) that any party to the proceedings in the court below has Elb 9R(g),

not appealed ; (Rev.) 1965,

(c) that any ground for allowing or dismissing the appeal or ;33,110
. L : h (4) (6).
varying the deeision is not stated in any notice of appeal,
notice of cross-appeal or notice of contention; or

30 (d) that there has been ro appeal from some other decision in
the proceedings.

(2) Where a person is not a party to the proceedings in which ef, CA.R.,
the decision under appeal is given, but is served with a notice of I.8(3)
appeal pursuant to a direction of the Court of Appeal, the Court of (RL vPi SIS%S

FOURTH (3) (b) -8
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Appeal may give such decision as might have been given in the
court below if the person served had been a party to the proccedings
in the court below.

5 (3) In any appeal the Court of Appeal may, on terms, make any cf. CA.R,,
order to ensure the determination on the mertits of the rcal question {ig(c‘”;
in controversy. (Rev.) 1965,
' 0.59,r. 10
4).

(4) The Court of Appeal may, in any appeal, make any order cf. CAR.,
which the Court of Appeal might make on an appeal for a new afsoé”;
10 trial or for the setting aside of a verdict or judgment, (Rev.) 1965,
' 0.59,r. 11
{1).

(5) This rule applies subject to the provisions of any Act.

16. (1) The Court of Appcal shall not order a new trial— I:_?vlf
al,
(a) on the ground of misdirection ; cf.lcol.fxz.}?..,
T. :
(b) on the ground of the improper admission or rejection of R.S.C,
15 evidence ; or 8R§\5)r1%?5,

(c) where there has been a trial before a jury, on the ground @
that the verdict of the jury was not taken upon a question
which the trial judge was not asked to leave to the jury,

unless it appears to the Court of Appeal that some substantial wrong
0 or miscarriage has been thereby occasioned.

(2) The Court of Appeal may order a new trial on any question ¢f. C.A.R.,

without interfering with the decision on any other question. ;’{-é%(S):
(l-le'v..) 1965,
0,59, 11
(3); Act

(3) Where it appcars to the Court of Appeal that some ground cf. C.A.R,,
for a new trial affects part only of the matter in controversy, or one & 10 (3);
25 or some only of the parties, the Court of Appeal may order a new [prv
. ) . (Rev.) 1965,
trial as to that part only, or us to that party or those parties only. 0.59,1. 11

' (3); Act

No. 21,
1899, s,
160 (b).
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(4) Where the Court of Appeal makes an order under subrule cf. C.A.R.,
(2) or subrule (3), the Court of Appeal may direct the entry of such I, 10 (3);
judgment or make such order as the nature of the case requires for the ](QRSev_) 1965

5 disposal of the remainder of the appeal. 0. 59, 1. 1t
' 3).
(5) Where the Court of Appeal orders a new trial, the Court cf. Act No.
of Appeal may— . 21, 1899,
5. 160.
(a) impose conditions on any party for the purposes of the new
trial ;

10 (b) direct admissions to be made by any party for the purpose

of the new trial ;

(c) order that the testimony of any witness examined at the
former trial may be read from notes of the testimony,
instead of the witness being again examined ; and

15 (d) for the purposes of subparagraphs (a) to (2), from time to
time make such orders as the Court of Appeal thinks fif.

(6) In relation to an appeal in proceedings in a District Court,
this rule has effect notwithstanding anything in the District Courts
Act, 1912,

20 17. Where an appellant is required to do any act by or under these Time;

rules, the Court of Appeal may— want of
. prosecu-
(a) fix a time peremptorily for the doing of the act; and tion.
cf. C.AR,,

(b) order that if he does not do the act within the time so fixed ;. 27,
his appeal shall stand dismissed for want of prosecution.

25 18, Where any step has been taken for the enforcement of a judg- Reinstate-
ment or order and the Court of Appeal varies or sets aside the ment.
judgment or order, the Court of Appeal may make such orders for cf. C.A.R.,
reinstatement as the Court of Appeal thinks fit. r. 11 (2).

-DrvisioN 3.—Appeal Papers.

30 19. (1) Where an appea! from a decision in any proceedings lies, Retention
by leave or without leave, to the Court of Appeal, the officer of the Ufh‘b't
court below who has custody of the exhibits in the proceedings shail, EXRUBLS.

unless the court below otherwise orders, retain the exhibits for 28 ?r'lg"a';z"
days after the material date, ) )
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(2) Upon filing or lodgment of a copy of a notice of appeal ¢f. IC AR,
under rule 9, the proper officer of the court below shall make out 2(2).
and certify a list of the exhibits.

3 (3) Where an exhibit is not available for delivery to the cf. C.AR,
repistry of the Court of Appeal, the officer certifying under subrule ™ 12 (3).
(2) shall, in the certificatc, state the circumstances and give such
information as he can to enable the registrar to cause the exhibits to
be available to the Court of Appeal.

10 20. (1) The appellant shall, on filing his notice of appeal, get Appoint-
from the proper ofiicer in the registry an appointment to seitle the ";‘:31 o

appeal papers.
PP pap . CAR,
r. 13,

(2) The appellant shall serve notice of the appointment on cf. C.A.R.,
each person on whom the notice of appeal is served. r. 13.

15 (3) The notice of appointment may be subscribed to the notice
of appeal.

21. (1} Upon the filing of a notice of appeal, the registrar— Cfollection
of papers
(2) may obtain from the Court Reporting Branch the original of 5 ¢ A R,

the tramscript (if any) of the proceedings in the courtr. 14 {1).
20 below; and

{b) shall obtain from the proper officer of the court below—
- {i) the exhibits ;
€ii) - the list of exhibits and certificate under rule 19 ;

(iii) all the other documents before the court below,
25 together with a list of them, certified by the proper
officer of the court below; and

(iv) the reasoms for judgment {if any) or the summing
up (if any) in the court below certified by the
proper officer of the court below.

o (2) The registrar shall retain the documents obtained under cf. C.A.R.,
subrule (1) until disposal of the appeal and shall thereupon return I.14 (1).
them to the offices or persons from whom he obtained them.
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(3) Where oral evidence was given in the court below but cf. C.A.R,,
was not transcribed in the Court Reporting Branch— '('3§4 (2),

(a) if notes of the evidence were taken by or for the judge,
5 justice or other person presiding in the court below, the
appellant shall, subject to any direction in the court below,
obtain a copy of the notes and deliver the copy to the
registry ; or

(b) if notes of the evidence are not obtainable pursuant to pafa-

10 graph (a), the registrar shall obtain a report of the evidence
from the associate or other proper officer of the court
below.
22. (1) At the appointment to settle the papers the registrar Settlement.
shall— cf.l(slA.R.,
r. .
15 (a) determine what documents and matter shall be included in

the papers and the order of inclusion and such other matters
as he thinks fit concerning the preparation of copies of the
papers ;

(b) note any correction to tbe transcript or notes or report of
20 evidence, upless objected to by any party; T

(c) settle the groups and indexes in accordance with rule 24 ;
{d) determine the number of copies of the papers required ;

(e} where the appeal papers are to be prepared in the registry,
obtain from the appellant an order for that number of
25 copies ;

(f) obtain an estimate of the duration of the hearing of the .
appeal ;

(g) make a summary of the nature of the appeal, a note of the
court, judge, justice or person from which the appeal is
30 brought and a note of the points involved ;

(h) if practicable, fix a period within which the hearing-may be
held and a date for the hearing. .

(2) II, at the appointment to settle the papers, any party objects cf. C.A.R.,
to a proposed correction of the transcript, the registrar shall refer I- 15 (b).
35 the question to the associate or other proper officer of the court
below for the dircetions of the judge, justice or other person presiding
in the court below.
) 23. (1) The registrar may direct a party to prepare the required Prepara-

number of copies of the papers. tion of
copies,
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(2) Subject to subrule (1), the registrar shall prepare, in <. C.A.R.,
accordance with rule 24, the required number of copics of the I
papers.

5 (3) When the registrar has prepared the copies under subrule cf. C.AR.,
(2), he shall give notice to the appellant accordingly. r. 16.

24. (1) This rule has effect subject to any determination by the Manner of

registrar under rule 22. preparation.
cf. CA.R,,
(2) The copies of papers for the purposes of an appeal and :'flé' AR
10 the grouping and order of the copies shall be as follows— r17.
(a) Group A—

(i) the pleadings, affidavits and other documents before
the court below (except the documents in Group B
or Group C);

15 (ii) a list of the documents mentioned in subparagraph
(i) ;
(iii) the notice of appeal;
(iv) the decision under appeal;

(v) the reasons for the judgment or order (if any) or the
20 summing up (if any) in the court below ;

(b) Group B—the trauscript or notes or rccord of evidence,
with an index; and

(c) Group C—the list of exbibits and the exhibits in the order
settled by the registrar,

25 (3) Each group of documents mentioned in subrule (2) shall ¢f. C.A.R.,
be bound separately from the other groups. n17.

25. When the copies of papers have been prepared, the appellant Filing,

shall— lodgment
and service.
(2) file one copy; cf. CAR,
30 (b) lodge with the registrar such number of copies as the r.18.
. registrar may direct; and ,

(c) serve three copies on each other party to the appeal.
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DrvisioN 4.—Written submissions.

26. (1) Subject to subrule (2), a party to an appeal may serve Notice.
on the other parties a notice that he proposes to prepare and file ¢f C.AR,,
5 written submissions. r. 19 (1).

{(2) Where a date for the hearing of the appeal has been cf. C.AR,
fixed, a party shall not, unless the Court of Appeal otherwise orders, I 19 (1).
give a notice under subrule (1) later than 14 days before that date.

(3) Where a notice under subrule (1) is served on any party, ¢f. CA.R.,
10 he may, by notiee filed within 2 days after service on him of the r. 19 (8).
potice under subrule (1), object to the use of writtern submissions.

(4) A party filing a notice of objt-c"on under subrule (3) shall, cf. CA.R.,
on the day of ﬁhng, serve the notice on ecach other party. . r. 19 (8).

{5) Upon the filing of a notice of objection under subrule (3}, cf. C.AR.,
15 the Court of Appeal may, witbout hearing the parties, determine I. 1% (2},
whether written submissions shall be prepared and filed. ).

(6) The registrar shall notify the parties of a determination :f CAR.
under subrule (5). (9.

27. (1) The Court of Appeal may, of its own motion, direct the Direction.
20 preparation of written submissions.

(2) The registrar shall serve notice on the parties of a direction
under subrule (1).

28. {1) Subjer:t- to any determination under rule 26 (5), upon Preparation,
service of a motice under rule 26 (1}, each party shall prepare written cf. C.A.R.,
25 submissions. ‘ L. 19 {2).

(2) Upon service of notice of a direction under rule 27, each
party shall prepare written submissions.

(3) Written submissions—
(8) shall be divided into paragraphs numbered consecutively ;
.30 (b) shall state concisely—

(i} the circumstances out of which the appeal arises;
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(ii) thc coptentions to be urged by the party concerned ;
and

(iii) the reasons rclied upon;

5 (c) shall, so far as practicable, refer to maitter in the copies

of appeal papers by page number, and shall not extract that
matter.

29. (1) Each party required to prepare written submissions shzll, Filing and
not more than 10 days after service on him of a notice under rule lodgment.
10 26 (1) or under rule 27 (2)— cf. CAR,

r. 1% (4).
(a) file his written submissions; and

(b) lodge with the registrar such number of copies of the
written submissions as the registrar may direct.

(2) A party filing written submissions under subrule (1). shall, cf. C.A.R,,
15 on the day of filing, serve notice of the filing on each other party. T 19 (5).

30. When all parties have filed their written submissions, each Service.
party shall serve three copies of his written submissions en each cf. C.A.R.,
other party. E" 1)9 (6)

DrvisioN 5.—General.

20 31, Subject to the rules, but notwithstanding rule 32, any applica- Motions.
tion to the Court of Appeal or to a Judge of Appeal in er for the
purposes of or in relation to proceedings in the Court shall be made
by motion in the proceedings.

32. Subject to the rules, proceedings in the Court of Appeal shali Original
o5 be commenced by summons. proceedings.

33, (1) A person filing a document in the registry shall, in addi- Papers.

tion, lodge so many copies of the document as the registrar mav of. C.AR.,
direct. . 34

FOURTH
P 6730727



418

Supreme Court,

FOURTH SCHEDULE-—continued. Part 52,

(2) The provisions of Division 3 (which relates to appeal cf. C.AR,,
papers) shall, if the registrar so directs, apply to any proceedings in TT- 34, 36.
the Court of Appeal, with such modification as the registrar may

5 direct. .

34. An application to the Court of Appeal for the variation or Review of
discharge of an order of a Judge of Appeal shall not he made except ?ﬂﬂe‘; 01;3
on notice of motion filed within 28 days after the date on which the Appgca‘i
order is made or within such extended time as the Court of Appeal

10 may fix. '

PART 52.
CosTs.

Division 1.—Freliminary.

1. In this Part, unless the context or subject matter otherwise Interpreta-

15 jndicates or requires— tion—
general.
“bill” means bifl of costs. ef. R.S.C.
. . (Rev.) 1965,
“certificate” includes allocatur. 0. %5,)1'.1
(1).

“taxed costs” means costs taxed in accordance with this Part.

“trustee” includes an executor of a will and an administrator
20 of the estate of a deceased person.

2. In this Part-— Interpreta-

(a) a reference to a fund, being a fund out of which costs are 93};75-_
to be paid, or being a fund held by a trustee, extends to of R 5.
any property held for the benefit of any person or class of (Rev.) 1965,
25 persons, or held on trust for any purpose; and 2’: )52. rnl
{(b) a reference to a fund held by a trustee extends to any
property to which he is entitled as trustee, whether alone or
together with any other person and whether the property
is for the time being in the possession of the trustee or pot.

3. The provisions of this Part apply, subject to their terms, to and application.
in respect of costs payable or to be taxed under any order of the ¢ Costs
Court or under the rules and costs to be taxed in the Court under Rules,r. I,
any Act.
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4. (1) The powers and discretions of the Court under section 76 Powers of
of the Act (which relates to costs generally) shall be exercised subject the Court

to and in accordance with this Part. generally,
cf. RS.C.

(Rev.) 1965,

%)62, r2
5 (2) Save as mentioned in subrule (1), this Part has effect '
subject to the Act and the rules and subject to any other Act.

5. (1) The Court may, in any proceedings, exercise its powers Time for
and discretions as 10 costs at any stage of the proceedings or after dealing

the conclusion of tbe proceedings. tlI‘(. ‘:;2"

( ev.) 1965,
0. 14 L7
(N , 62
r.4(1).
10 (2) Where the Court makes an order in any proceedings for the c¢f. RS.C
payment of costs, the Court may require that the costs be paid forth- (Rev.) 1
with, noatwithstanding that the proceedings are not concluded. (l‘)ﬁz'

6. (1) Subject to this Part, where, by or under these rules or any Taxed costs
order of the Court, costs are to be paid to any person, that persop and other

15 shall be entitled 1o his taxed costs. provision.
cf. RS.C.

{Rev.)
1965, O. 62,
r.9(1).
(2) Where the Court orders that costs be paid to any person, the cf. R.S.C.
Court may further order that, as to the whole or any part (specified in (Rev.)
the order} of the costs, instead of taxed costs, that person shall be 995( 40' 62,

entitled to—
20 (a) a proportion specified in the order of the taxed costs;

(b) the taxed costs from or up to a stage of the proceedings
specified in the order;

{c) a gross sum. specified in the order instead of the taxed costs;
or

25 {d) a sum in respect of costs to be ascertained in such manmer
as the Court may direct.

7. Where, in proceedings transferred to or removed into the Court, Costs in
* orin proceedings on an appeal to the Court, the Court makes an order other

as to the costs of proceedings before another court, the Court may— ctc_)u;:ss c
a) specify the amount of the costs to be allowed ; '(liev'.)' ’
3 () specty 1965, 0. 62,

FOURTH ¢ 4¢3),
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(b) order that the costs be taxed in accordance with this Part ; or

(c) make orders for the ascertainment of the costs by taxation
or otherwise in that other court.

5 8. Subject to this Part, a party to proceedings in the Court shall Order for
not be entitled to recover any costs of or incidental to the proceedings Payment.
from any other party to the proceedings except under an order of the ‘(:thi'S)C

Court. 1965, 0. 62,
. r.3(1).
9. (1) Where— Order for
taxation—
10 (a) an order of the Court dirccts the payment of costs; when not
. .. . required.
(b) proceedings are dismissed with costs; of Costs
(c) a motion is refused with costs ; Rules, 1. 55;
(d) a party may tax costs under rule 16 on the discontinuance ‘(:IR&S)'C'
of proceedings ; 1965, O. 62,
i r. 11 (1),
15 (e} a party may tax costs under subrule (1) or subrule (2) of m

rule 17 on the acceptance of money paid into Court; or

(f) a party may tax costs under rule i8 on dismissal for non-
suit,

the costs may be taxed without any order directing taxation.

20 (2) Where—
(a) proceedings are dismissed with costs; or
(b) a motion is refused with costs—

and the costs are not paid within 4 days after the signing of a certifi-
cate of taxation of the costs, a party to whom the costs are payable
25 may enter judgment for the taxed costs.

10. (1) Where judgment is entered for costs under Part 17 (which Default
relates to judgment on default of appearance or of defence) the costs judsment.
shall not be taxed costs but shall be in accordance with the prescribed f(:fRR-S-C-

ev.)
scale. 1965, 0. 62,
: r.9(3).
30 (2) Subrule (1) does not apply to a judgment directed to be
entered under Part 17 rule 9.

Division 2.—Entitlement.

11. If the Court makes any order as to costs, the Court shall, sub- Following
ject to this Part, order that the costs follow the event, except where the svent.
35 it appears to the Court that some other order should be made as to <f. R.S.C.

the whole or any part of the costs. g&gg 33 62
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421

Supreme Court.

FOURTH SCHEDULE—continued. Part 52.

12. Where a party amends a pleading without leave, he shall, unless Amend-
the Court otherwise orders, pay the costs of and occasioned by the ment of

pleading
amendment. without

leave.

cf. R.5.C.
(Rev.)
1965, 0. 62,
r. 3 (3).

5 13, Where a party applies for an extension of time, he shall, unless Extension
the Court otherwise orders, pay the costs of and occasioned by the Of time.
application, or any order made on or in consequence of the fig-“)’c
application. 1965;0. 62,

r.3(4),

14. Where a party to any proceedings serves a notice disputing a Non-
10 fact under Part 18 rule 2 {2} (which relates to notices to admit-facts), 8dmission of
and afterwards that fact is proved in the proceedings, he shall, unless act.

the Court otherwise orders, pay the costs of proof. ‘(:%gs)c

1965, 0. 62,
. 3 (5).
15. Where a party to any proceedings serves a notice disputing the Non-
authenticity of a document under Part 18 rule 4 (2) {which relates to ﬂddm‘-"smﬂ of
135 the admission of documents produced on discovery) or under Part ocument.
18 rule 5 (2) (which relates to notices to admit documents), and ciig's'c'
afterwards the authenticity of the document is proved in the proceed- 1965, 0. 62,
ings, he shall, unless the Court othcrwise orders, pay the costs of r. 3 (6).
proof.

20 16. (1) Where, pursuant to Part 21 rule 2, a party to any pro- Discon-
ceedings discontinues the proceedings without leave as to the whole tinuance.
or any part of the relief claimed by him against any other party, cf. R.S.C.
the discontinuing party shall, unless the Court otherwise orders, pay {Rev.) 1965,
the costs of the party against whom the discontinued claim is made, %')621'0"?13)
25 occasioned hy the discontinued claim and incurred before service of = '

notice of the discontinuance.

{2) A party whose costs are payable under subrule (1) may ¢f, RS.C.
tax the costs and, if the taxed costs are not paid within 4 days after (Rev.) 1965,
the signing of a certificate of the taxation, may enter judgment forol-GZ, r. 10
30 the taxed costs. (1.

17. (1) Where, pursuant to Part 22, a plaintiff before the trial Payment '
or hearipg begins— ' into

Court.
(a) accepts money brought into Court by a defendant in answer cf. RS.C.
to a c¢ause of action; : Rg.)rl'iigs.
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(b} abandons that cause of action as against all other defend-
ants (if any) suved on that cause of action jointly with the
defendant bringing the money into Court; and

5 (¢) abandons all his other causes of action (if any),

then, after payment out, he may, unless the Court otherwise orders,
tax his costs of the proceedings in respcct of his claims for relief
apainst the defendant bringing the money inte Court, incurred before
service of notice of the deposit of the money accepted and, if the

0 costs are not paid within 4 days after the signing of a certificate of
the taxation, enter judgment against that defendant for the taxed
costs.

(2) Where a cross-claimant brings money into Court and, in ef. R.S.C,
his notice of deposit, states pursuant to Part 22 rule 6 that he-takes (Rev.) 1965,
15 into account his cause of action on the cross-claim with 2 view to its 0) » T
abandonment in case the money is accepted, and the money is =
accepted before the trial or hearing begins, the cross-claimant may,
unless the Court otherwise orders, tax his costs of the cross-claim,
incurred before service of notice of the acceptance, and, if the costs
20 are not paid within 4 days after the signing of a certificate of the
taxation, enter judgment against the party accept'ng the momey for
the taxed costs.

(3) Where a party has brought money into Court, the Court cf. R.S.C.
may, in exercising its discretiop as to costs, take into account that 8‘%‘&-)1_1255-
25 fact, and the amount of the money brought into Court. (5)_ i

18. (1) Where a party makes a claim for relief and the Court Noasuit.
orders that the claim be dismissed under Part 34 rule 7 (which
relates to nonsuit), he shall pay the costs of the party against whom
the dismissed claim is made, occasioned by the dismisscd claim.

a0 (2) A party whose costs are payable under subrule (1) may
tax the costs and, if the taxed costs are not paid within 4 days after
the signing of a certificate of the taxation, may enter judgment for
the taxed costs.

19. Where a party makes an offer of contribution within the appl- Oper of
35 cation of Part 6 rule 13 (which relates to cross-claims), the Court contribu-
may, in exercising its discretion as to costs, take the offer into tion.
account, cf. R.5.C.
Rev.) 1965,
. 62,T. 5
(a).
20. Where any person fails to comply with any provision of the Disobedience
rules or any judgment or order of the Court, the Court may order torule,

40 him to pay the costs of any other person occasioned by the failure.lglr‘c'lg_ﬂem or
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21. The Court may, in proceedings in respect of any claim for Discovery
relief, include in any order for costs the costs of a party to the before
proceedings of proceedings under Part 3 in respect of that claim for suit.

5 relief including payments of conduct money and payments on account
of expenses and loss under that Part.

DivisioN 3.—Party and party basis.

22. This Division applies to costs which by or under any Act or Application.
the rules or any order of the Court are to be paid to a party to any . 5.
10 proceedings either by another party to the proceedings or out of a (Rev.) 12965.
fund, 2, 1. 28

23. (1) Costs shall be taxed on a party and party basis unless Party and
the costs are to be taxed on the common fund basis pursuant to rule party basis,
30 or on the trustee basis pursuant to rule 3i. cf. R.S.C.
(Rev.) 1965,

0.62,r.28
(2).

15 {2) On a taxation on a party and party basis there shall be ¢f. Costs
allowed all such costs as were necessary or proper for the attainment Bules, r.23;
of justice or for enforcing or defending the rights of the party whose (Rev.) 1965,

costs are being taxed. 0.62,1.28
(2).

(3) On a taxation on a party and party basis, the costs of ¢f. Costs
20 briefing more than one counsel may be allowed notwuhsta.ndmg that Rules, r. 30.
none is one of Her Mazjesty's counsel.
{4} Subject to subrule (2), on a taxation on a party and ‘;{'Fom
party basis, a retaining fee to more than one counsel shall not be Ll;;ﬂ.

allowed.

25 24, (1) This rule applies to proceedings commenced in the Court Small claims

on a common law claim. for money.
cf.7&8

Eliz. 2,
. 22,5.47
(1).

(2} Where a plaintiff recovers a sum not more than 300 dollars, <f. Act No.
the Court shall not make an order for the payment of his costs 21 1899,
of the proceedings unless it appears to the Court that he had sufficient 3
30 reason for commencing proceedings in the Court.
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(3) Where a plaintif recovers a sum not more than 1,000 cf. Costs
dollars and the Court makes an order for the payment of his costs of Rules,r. 6.
the procecdings, and the costs are taxed on a party and party basis,
5 the amount of costs payable to him shall, subject to subrule (5), be
only a one third part of the amount which would be payabie to him
apart from this subrule.

(4) Where a plaintiff recovers a sum more than 1,000 dollars cf. Costs
but not more than 2,000 dollars, and the Court makes an order Rules, r. 6.
10 for the payment of his costs of the proceedings, and the costs are
taxed on a party and party basis, the amount of costs payable to him
shall, subject to subrule (5), be only a two thirds part of the amount
which would be payable to him apart from this subrule.

(5) 1o a case to which subrule (3) or subrule (4) applies, the ¢f. Costs
15 Court may order that the amount of costs payable to the plaintiff Rules, L. 6.
be some greater part or the whole of the amount which would be
payable to him apart from those subrules.

(6) Where the plaintiff recovers a sum not more than 2,000 cf. Costs
dollars, and the Court makes an order for the payment of his costs Rules,r.31.
20 of the proceedings, and the costs are taxed on a party and party
basis, the costs of bricfing more than one counsel for the plaintiff
shall not be allowed uniess the Court otherwise orders.

(7) Where the plaintiff claims a sum not more than 2,000 cf. Costs
dollars, and the Court makes an order for the payment of the defend- R"‘slf‘j-
25 ant's costs of the proceedings, and the costs are taxed on a party N
and party basis, the costs of briefing more than one counsel for the
defendant shall not be allowed unless the Court otherwise orders.

(8) For the purposes of this rule, a plaintiff shall be treated ef. 7 &8
as recovering the full amount recoverable in respcct of his claim Eliz. 2,
30 without regard to any deduction made in respect of contributory c.122, 5- 47
negligence on his part or in respect of any cross-claim by a defendant "
or otherwise in respect of matters not falling to be taken into account
in determining whether the action should have been commenced
in the Supreme Court.

35 25, (1) Where counsel is briefed to appear on a trial or hearing, Refreshers,
and the trial or hearing occupies more than 5 hours, and costs are of Cogis
taxed on a party and party basis, the taxing officer may allow refresher Rules, 1. 34.
fees in such amount as he thinks fit for every 5 hours occupied by
the trial or hearing after the first 5 hours and for the remaining

40 duration of the trial or hearing.
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(2) The taxing officer may allow refreshers under subrule (1) ¢f, Costs
whether or not witnesses are examined at the trial or hearing, Rules, . 34.

26. (1) Where counsel is hriefed to appear on a trial or hearing, Absence of
5 and costs are taxed on a party and party basis, counsel’s fee on the counsel.

brief shall not be allowed unless— cf. Costs
. . Rules, r. 35.
(a) he is present at the trial or hearing for a substantial part

of the relevant pariod ;

{b) he gives substantial assistanﬁe during the relevant period
10 in the conduct of the proceedings ; or

{c)} the Court otherwise orders.

(2) In subrule (1) “relevant period” means the period of the ¢f. Costs
trial or hearing or, if the trial or hearing lasts more than 5 hours, Rules,r. 35,
the first 5 hours.

15 (3) Where counsel is briefed to appear on a trial or hearing, of. Costs
a refresher fee to him shall not be allowed to him for any period Rules,r.35.
unless—

(a) he is present at the trial or hearing for a substantial part of
that period ;

20 {b) he gives substaptial assistance during that period in the
conduct of the proceedings; or

{c) the Court otherwise orders.

27. In reckoniog the 5 hour periods mentioned in rules 25 and 26, Five hour
the mid-day adjournment and any other adjournment shall not be periods,

25 included unless the Court or the taxing officer otherwise orders. cf. Casts
Rules, r. 34.

28. (1) On a taxation on a party and party basis, costs in respect Counsel be-
of counsel attending before a registrar or taxing or other officer shall fore regis-
not be allowed unless the registrar or other officer certifies the attend- 3% €1€.
ance to be proper or the Court otherwise orders. c. Pro-

thonotary
(Chamber
Work)
Rules,
r.4;RS.C.
(Rev.) 1965,
0. 62, App.

* . 2,Pt X,
2(3).
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(2) Subrule (1) does not apply to cosls in respect of counsel
attending beforec a master.

DrvisioN 4.—Common fund and trustee bases.

3 29, This Division applies to costs which by or under the rules or Application.

any order of the Court are to be paid to a party to any proceedings cf, R.5.C.

either by another party to the proceedings or out of a fund. ‘(:)R%‘é-)rlggs-
(m.

30. (1) The Court may order that costs be taxed on the common ?ommun

fund basis. und
basis.

cf. R.S.C.
(Rev.) 1965,
0Q.62,r. 28
. (3).
(2) The common fund basis is a more generous basis than <f. RS.C.

the party and patty basis, BR%‘Q),'ggS'

(4).

{3) On a taxation on the common fund basis— ﬁigf.s)%es.

(a) there shall be allowed a reasonable amount in respect of all ‘::‘_ 2,T.28
~ cosis reasorably incurred ; and accordingly— (4).

{b) the ordinary rules applied on a taxation as between solicitor
and client where tbe costs are to be paid out of a common
fund in which the client and others are interested shall be
applied, whether or not-the costs are in fact to be so paid.

31. (1) Where a person who is or bas been a party to proceedings Trustee
in the capacity of trustee is entitled to be paid costs out of any fund basis.
which he holds in that capacity, the costs shall be taxed on the cf. R.5.C.

. (Rev.) 1965,
trustee basis, ?1.)62. r.31

(2} Where the Court makes an order for the payment to a cf R.S.C.
person of costs out of a fund, the Court may order that the costs (Rev.) 1965,

be taxed on the trustee basis and as if he were a trustee of the fund. %)5%;15- 28

(3) Where the Court makes an order for the payment to a cf.RS.C,
person of costs and he is or was a party to the procecdings in the {Rev.) 1965,
capacity of trustee, the Court may order that the costs be taxed on (5')6%;5'.23
the trustee basis and as if the costs were to be paid out of a fund

0 held by him. '
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(4) On a taxation on the trustee basis, no costs shall be dis- ¢t. R.S.C,
allowed, except in so far as those costs or any part of their amount {)Rz‘é)rlg?i
should not, in accordamce with the duty of the trustee as trustee, 3y~
have been incurred or paid, and should for that reason be borne by

him personally.

DrvisioN 5.-—Solicitor and client basis,

32. (1) Subject to subrule (2), this Division applies to any taxa- Application,

tion under Part V of the Legal Practitioners Act, 1898. cf. RS.C.
{Rev.) 1965,
0.62,r1..29
(1}).
10 (2) This Division applies to the taxation of a bill for business

within the application of any general order under section 206 of the
Conveyancing Act, 1919 (which relates to remuneration in convey-
ancing and other noo-contentious business), but applies subject to
any general order under that section.

15 33. (1) Al costs shall be allowed except as mentioned in the Solicitor

: and client
following subrules. basis

cf. R.5.C.
(Rev.)
1965, 0. 62,
r. 29 (1).

(2) Costs shall not be allowed in so far as they are of an ¢f. R.S.C.
unreasonable amount, unless the amount has been approved by the ggg 23 6

client. r.2%(1}
(2).

20 (3) Costs shall not be allowed in so far as they are unreason- ¢f. R.5.C.
ably incurred, unless incurred with the approval of the client. 15‘5?2) 62

r. 29 (1)
2).

(4) Notwithstanding subrules (2) and (3), where c;zstq are cf. Costs
incurred which in the circumstances of the case are of an unusual Rules,r.25;
nature and such that they would not be allowed on a taxation of [y

Rev.
5 costs on a party and party basis pursuant to rule 23, the costs shall 195':;_ )0 62,
not be allowed, unless it is shown—- [.29 (3).

(a) that the costs were reasonably incurred; or

' (b} that before the costs were incurred the solicitor expressly
warned the client that the costs might not be allowed on
30 a taxation of costs on a party and party basis.
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{5) An approval for the purposes of this rule may be express cf. R.S.C.
or implied. (Rev,) 1965,
(()2. )62. r.29

(6} Where the client is a disable person, references to the cf. R.S.C.

5 client in subrules (2), (3) and (4), shall be read as references to (Rev.)
A 1955, O, 62,
his tutor. .29 (4).

DivisioNn 6.—Taxing officers.

34. (1) The Chief Justice may appoint as many officers of the Appoint-

Court as he thinks fit to be taxing officers. . ment and
assiphment.
cf. Costs
Rules,

' r. 11.
10 (2) The Chief Justice may assign any taxing officer to he a

taxing officer of any one or more Divisions or of the Court of Appeal
or of the Court of Appeal and any one or more Divisions.

35. (1) Where costs become payable under these rules in the Assign-
course of proceedings in the Court of Appeal, or the Court of mentof
15 Appeal makes an order for the payment of costs, and in either case PUSiRess:
the eosts are to be taxed in the Court, the taxation shall be assigned
to a taxing officer of the Court of Appeal.

(2) Where costs become payable under these rules in the

course of proceedings in a Division, or the Court in a Division

20 makes an order for the payment of costs, and in either case the costs

are to be taxed in the Court, the taxation shall be assigned to a
taxing officer of the Division.

(3} Where costs are to be taxed under Part V of the Legal ¢f. Act No.

Practitioners Act, 1898, the taxation shall be assigned as follows— szziz}%%g'

25 (a) in case the whole of the business contained in the bill of
costs is business transacted in the Court of Appeal—to a
taxing officer of the Court of Appeal;

(b) in case the whole of the business contained in the bill of

costs is business transacted in the Equity Division or con-
30 veyancing business—to a taxing officer of the Equity
Division ;
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(¢} in case the whole of the business contained in the bill of
costs is business trapnsacted in a Division other than the
Equity Division—to a taxing olficer of the D1v1s10n in
3 which the business is transacted; and

(3} in any other case, including criminal business, and though
the business or part of the business in not business traps-
acted in the Court—to a taxmg officer of the Common
Law Divisicn.

10 (4) Subject to subrules (1), (2) and (3), the taxation of
costs shall be assigned to a taxing officer of the Commen Law
Division.
36. The taxing officers shall be assistant to each other. Assistance.
cf. Costs
Rules, r,
12; R.S.C.
(Rev.)
1965, 0. 62,
r. 15 (2).

37. A taxing officer may, in the discharge of his functions with Genera]
15 respect to the taxatiop of costs or any other functions under this powers.

Part— cf. Costs
Rules, T,
(a) dispense with the ﬁhng or service of notice of a motion to %g)l-]RDS“E:
~ proceed with taxation ; (Rev.) 1965,
(b) require any party represented jointly with any other party %%)” 14,
20 in any proceedings before him to be separately represented ; )

{c} take evidence by the examination of witnesses or otherwise ;
(d) direct the production of any document ;
{e) adjourn any proceedings before him; and

{f)} do such other things as the Court may by order direct.

25 38. A taxing officer may exercise the powers of the Court to extend Time.
times under Part 2 rule 3 and to fix times under Part 2 rule 4, in ¢f RS.C.
relation to the commencement of a taxation and in relation to the (Rev.) 1965,
doing of any thing in or in connection with proceedings before him, ©-62 . 16.

39. Where a party entitled to attend any matter before a taxing Absence of
30 officer has had due notice of the time appointed for the matter, or party.
where notice to a party has been dispensed with under rule 37, the ¢f. R.5.C.
taxing officer may proceed in his absence. (Rev.) 1965,
FOURTH 0.26,r. 1.
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40. (1) Costs to be taxed under an order shall, unless the order Costsof
otherwise provides, include the costs of the taxation. procecdings
before tax-
ing officer.

(2) Costs to be taxed under the rules shall include the costs
5 of the taxation.

(3) Subject to subrules (1), (2) and (4) and subject to any
order of the Court, a taxing officer may make orders as to the costs
of or incidental to any proceedings before him and shall include in
his cerlificate the amount of those costs and a statement of the persoms

10 to whom and by whom those costs are to be paid or the fund out
of which those costs are to be paid.

(4) Subrules (1), (2} and (3) apnly subject to any Act and
subject to rule 56 (2). ' .

41, (1) A party making an application by motion before a taxing Maotion
15 officer shall, before filing or serving notice of the motion, gel from before tax-
a taxing officer an appointment for the motion and shall state the ing officer.

ointment in the notice. cf. Costs
PP tin Rules, r. 17.

(2) On a motion before a taxing officer, the powers of the
Court under Part 19 (which relates to motions) shall be exercisable
20 by the taxing officer.

DrvisioN 7.—Taxation.

42. Where an order is made for the payment of costs, and the Order sub-
costs are to be taxed, or a bill is referred for taxation, the costs may, Jéctto
unless the Court otherwise orders, be taxed, notwithstanding that the 3PPeaL etc.

25 order for payment of costs or order of reference is liable to be set &L Costs

aside, varied or discharged on appeal or otherwise. E“,‘gf"

43. (1) This rule applies to costs of or incidental to proceedings Party
in the Court, including— costs.

(a) in the case of an appeal to the Court, the costs of or inci-
30 dental to the proceedings giving rise to the appeal ; and

(b) in the case of proceedings transferred to or removed into
the Court, the costs of or incidental to the whole proceed-
ings, both before and after removal,

but does not apply to the taxation of costs for any business done by a
3§ solicitor, heing a taxation under Part V of the Legal Practitioners Act,
1898. _
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(2) Where by or under these rules costs are to be {axed and
are to be paid to any party either by another party to the proceedings
or out of a fund, an application to proceed with the taxation shall

3 be made to 2 taxing officer by motion in the proceedings,

(3) Where by or under an order of the Court made in any
proceedings costs are to be taxed and are to be paid to any party
either by another party to the proceedings or out of a fund, an
application to proceed with the taxation shall be made to a taxing

10 officer by motion in the proceedings.

44, (1) Where the Court orders that an account be taken and the Costsin
account consists in part of costs, the Court may, by the same or a 8¢¢count.

i ‘ i cf. R.S.C.
later order, direct that those costs be taxed by a taxing officer. tRev)) 1965,

0.62,r. 19

(1);
Costs Rules,
r. 57,

(2) Where, in any proceedings, the Court makes an order ¢f. R.S.C.
15 under subrule (1), an application to proceed with the taxation shall (Rev.) 1965,

be made to a taxing officer by motion in the proceedings. (2');(':;'513
Rules,
r-57.
45. (1) This rule applies to— Proceedings
for ref-

(a) proceedings for reference by the Court of a bill of costs erence or
for taxation under any of sections 25, 32 and 33 of the order.
20 Legal Practitioners Act, 1898, except an application to
wbich rule 46 applies; and

(b) proceedings for a reference by or order of the Court for
taxation of costs under any Act or under the inherent
jurisdiction of the Court, except the taxation of costs to

25 which any of rules 43, 44, 46 and 47 applies.

(2) Proceedings for the reference or order and incidental
orders shall be commenced by summons.

(3) Upon a reference or order for taxation being made in

proceedings commenced pursuant to this rule, an application to pro-

30 ceed with the taxation shall be made to a taxing officer by meotion in
the proceedings.

46. (1) Where proceedings have becn commenced in the Court for Reference
the recovery of costs for business done by a solicitor, an application in proceed-
by a party to the proceedings for reference by the Court of a bill of ;’;gg‘fg;j,
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those costs for taxation under any of sections 25, 32 and 33 of the
Legal Practitioners Act, 1898, and incidental orders shall be made by
motion in the proceedings.

5 (2) Upon a reference for taxation being made on motion under
subrule (1), an application te proceed with the taxation shall be made
to a taxing officer by motion in the proceedings.

47. (1) Where, in an arbitration to which the Arbitration Act, Arbitration
1902, applies, an award provides for the payment of costs to be taxed ©osts.
10 in the Court, or for the payment of costs in an unascertained amount
and makes no provision for ascertainment of the amount, the Court
may order that the costs be taxed in the Court.

{2) Upon an order for taxation being made under subrule (1),
an application to proceed with the taxation shall be made to a taxing
15 officer by motion in the proceedings in which the order is made.

48. (1) This rule applies to— Proceed-
. ings for
(a) proceedings for taxation of costs pursuant to section 22 of taxation
the Legal Practitioners Act, 1898; without
order or
(b) proccedings for taxation of costs awarded by the Statutory reference.
20 Committee under the Legal Practitioners Act, 1898 ; and |

(c) proceedings for taxation of costs under any other Act under
which costs may be taxed in the Court without an order of
or reference by the Court for taxation, except the taxation
of costs to which rule 43 applies.

25 {2) Procecdings for the taxation shall be commenpced by sum-
mons and shall be appointed for hearing before a taxing officer.

{3) In proceedings commenced under this rule, the powets of
the Court under Part 5 (which relates to procecdings by summons),
except the powers conferred by rules B, 9, 10, 11 and 12 of Part 5,

30 shall be exercisable by the taxing officer.

(4) The taxation shall, unless the taxing officer otherwise
orders, commence on the date appointed for the hearing of the
summons.

{5) Where a persen is entitled to be paid costs and is entitled cf. Costs
' 35 to commence proceedings for taxation under this rule, but does not Rules,r. 10,
commence proceedings within two months after service on him of a
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request in writing to do so by a person liable for the costs, the per-

son entitled may nevertheless commence the proceedings, but shall not

serve the summons on the person giving the notice, except with the
5 leave of a taxing officer.

49. (1) A bill shall contain— Bill.

(a) 8 detailed statement of the work done by the solicitor, his ifmf_i,’f“
r. 8

servants and agents and tbe disbursements made;
(b) the date on which each item of work was done;
10 (c) the date on which each disbursement was made ; and -
(d) the costs claimed for each item of work done.
{2) Where it is a clerk who does any work included in a bill cf. Costs

- apnd that fact is relevant to the amount of costs allowable for the H%©5
work, the name and position of the clerk shall be stated in the bill.

15 (3) Where a liability to make a disbursement has been incurred cf. 5 & 6
or a fee 10 counsel has been incurred and the dishursement or fee Elz'z.,z 66
would be properly included in a bill if paid— ::oms ’

(a) the disbursement or fee may be included ip the bill notwith- R“’_f;" 19
standing that it has not been paid; - 2%, 3%

20 (b} the bill shall state that the disbursement or fee has not been
paid ; and

{c) on taxation, the disbursement or fee shall not be included
in the costs allowed unless paid before the taxation is com-

pleted.
25 (4) Where a bill includes charges for work done by a lawyer cf. Costs
practising in a place outside the State— Rules, 1. 9,

(a) the charges shall be shown as a disbursement ; and

(b) so far as practlcable, the ¢harge shall, if allowed, be a]lowed
in an amount appropriate to the place where he practises.

30 (5) The Court or a taxing officer may give leave, on terms,
for the amendment of a bill.

50. (1) A party moving to proceed with taxation of a bill shall— Filing and
. service of

(a) file the bill on the date of filing notice of the motion, unless bill,
the bill has previously been filed in the proceedings; and  cf. Costs

FOURTH w1317,
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(b) subject to subrule (3), serve the bill on each party on wbhom
the notice of motion is served.

(2) A party commencing proceedings for taxation pursuant ¢ o6
5 to rule 48 (which relates to proceedings for taxation without order Rules,
or reference) shali— m. 15,17,

(a) file the bill on the date of filing his summons ; and

{b) subject to subrule (3), serve the bill on each party who
enters an appearance, ‘ '

10 (3) A bill need not be served on a solicitor whose bill it is. £ Costs
Rules,
r. 17,
51. (1) The taxing officer may— Attendance
: . . . ties.
(a) arrange and direct what parties should attend before him on of parties
\ cf. Costs
any taxation ; and Rules,
. 14,

(b) disallow the costs of attendance of any party whose attend-
15 ance he copsiders unnecessary.

(2) Notwithstanding subrulc (1), any party interested may
attend any taxation.

52. Where a taxing officer adjourns a taxation, he may order any Notice of
party attending before him to serve notice of the adjournment on any adjourn-

absent A ment,
20 party . cf. Costs
Rules,
r. 19.
53. (1) Where costs are payable out of a fund, a taxing officer Costs out
taxing a bill of the costs may— of a fund:
. ' notice o
(a) adjourn the taxation to a specified date; and persons
. interested.
{b) order the solicitor whose biil it is or the party to whom the cf. Costs
25 costs are payable to send to any person interested in the Rules, r.
fund, free of charge to that person, a copy of the whole 2% R-S.C.
¢ . 018 (Rev.) 1965,
or any part of the bill and a letter in accordance with ¢ 62,27
subrule (2). (2).
(2) A letter ordered to be sent under subrule (1) shall state— ¢f Costs
Rules,
30 (2) that the costs are payable out of the fund (identifying it) r. 22; R.S.C.
and that the bill is being taxed ; {Rev.) 1945,
Q. 62,1.27
(b) the name and address of the taxing officer; (23,
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(¢) the adjourned date for further proceedings with the taxation ;
and

(d) such other information as the taxing officer may direct.

5 54, A taxing officer may, of his own motion, refer any question Reference
arising in a taxation for the direction of the Court. to Couri,
cf. Costs

Rules,
1. 20A.

55. (1) Where a party is entitled to costs and is entitled o move Default of

to proceed with taxation under this Part, but does not, within ag;{itt}l'e d

. . ! . e A Rules,
with the taxation, a taxing officer may fix a time within which the r jo;

party entitled must file and serve notice of a motion to proceed cf. R.S.C.

A oy (Rev.) 1965,
with the taxation 0.62,1.7

{4) (5).

(2) Where a party entitled to costs fails to file or serve his cf. Costs
15 bill in accordance with rule 50 (2), a taxing officer may fix a time 11%"1‘;’{3-3"-(:
within wbich the party entitled must file or serve his bill. {Rev.) 1965,

0.62,5.7
(4) (5).

(3) Where a party entitled to costs fails to file and serve cf. Costs
notice of a motion to proceed with taxation or fails to file or serve RUes, I.
g s . . . 0; R.5.C.
his bill within a time fixed under this rule, a taxing officer may (Rev) 1965
20 certify the failure and may disallow the costs of the party entitled Q. 62,r.7

or allow them at such amount as he thioks fit. (4) (5).

(4) Where a party entitled to costs defaults by failing to cf. R.S.C.
proceed with taxation, the taxing officer may, for the purpose of (R%‘S)rlgﬁs-
preventing any other party being adversely affected by the default, gy~

25 certify the default and may—

{a) disallow the costs of the defaulting party or allow them at
such amount as he thinks fit; and

(b) certify the costs of the other parties,

56. (1) Where a solicitor— Disallowance
] .. . e of fees for
30 (a) fails to file his bill for taxation within the time fixed by or taxation.
under this Part; or cf. R.5.C.
. ] . (Rev.) 1965,
(b) otherwise delays or impedes the taxation, 0.62,1.8
(6).
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the solicitor shall not, unless the taxing officer otherwise orders, be
allowed the fees to which, apart from this subrule, he would be

entitled for drawing and copying his bill of costs and for attending
5 the taxation.

(2) If, on the taxation of costs to be paid out of a fund, cf. R.S.C.
one-sixth or more of the amount of the bill for these costs is taxed (Rev.) 1965,
off, the solicitor whose bill it is shall not, unless the taxing oﬂicer( )62’ .8
otherwise orders, be allowed the fees to which, apart from this sub-
10 rule, he would be entitled for drawing and copying the bill and for
attending the taxation. ,

57. Where, in any proceedings before a taxing officer, a solicitor Liability of

for any party— solicitor.
' ] ef. R.S.C,
(a) is guilty of neglect or delay; or {Rev.) 1965,
15 (b) puts any other party to unnecessary expense, ?ﬁ')ﬁ'z' r.8

the taxing officer may order the solicitor to pay costs to any party.

58. (1) Where a party entitled to be paid costs is also liable to Cross
pay costs, the taxing officer may— costs.

(a) tax the costs which that party is liable to pay and set off ﬁigf.s)'cl:éﬁs.
20 the amount allowed against the amount he is entitled to be O.62,r. 18,
paid and certify the amount of the balance and the parties
by and to whom the balance is payable; or

(b} withhold his certificate for the costs which that party is

entitled to be paid until that party has paid or tendered the
25 emount he is liable to pay.

(2) Costs in any proceedings may be set off under subrule cf. Costs
(1) (2) notwithstanding that a solicitor for a party to the proceedings Rules,
has a lien for costs in the proceedings. r. 46.

59. (1) A taxing officer may make separate and interim Certificate.
30 certificates. cf. Costs

Rules, r.
13; R.S.C.
. (Rev.) 1965,
' ' 0.62,1. 17
(1).
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(2) Where, in the course of the taxation of a solicitor’s bill cf. R.S.C.
to his own client, it appears to the taxing officer that in any event &R%‘é-)rlﬁgs-
the solicitor will be liable in connection with the bill to pay money to 5y ™™

5 the client, he may make an interim certificate specifying an amount

which in his opinion is payable by the solicitor to the client.

(3) A taxing officer shall, after the conclusion of the taxation
of any bill, make a final certificate of his disallowance of the costs
in the bill or of the amount at which he allows the costs.

10 (4) Where a taxing officer decides to allow or disallow,
wholly or in part, any item in a bill or to allow some amount in
respect of any item, he shall not, except with the consent of the
parties interested, make a certificate dealing finally with that item,
until the expiry of 14 days after the date of the decision.

15 (5) A certificate made by a taxing officer in any proceedings
shall, vnless made on a filed bill, be filed in the proceedings.

(6) On the making of a certificate made under subrule (2) cf.RS.C.
the Court may order the amount specified in the certificate to be (()Rﬂ"-) 1965,

paid to the client or into Court. (3ﬁ2' K17
20 (7) A taxing officer may make a separate or interim certifi- sf. R.S.C,

cate in respect of any item in a bill notwithstanding an objection ‘Rg‘é-}rlggs-

under rule 60 to his decision on any other item in the bill, or any (s,
reconsideration or review consequent on such an ohjection.

60. (1) Where a taxing officer decides to allow or disallow, wholly Objection,
25 or in part, any item in a bill, or to allow some amount in respect of of R.S.C.
any item, a party to the taxation proceedings who objects to the (Rev.) 1965,
decision may apply to the taxing officer to reconsider his decision. ?1-)52- r.33

{2) An application under subrule (1) shall he made by motion
to the taxing officer on notice filed and served on the parties
30 interested.

(3) Notice of the motion shall be filed within 14 days after of, R.S.C.

the date of the decision. Rev.) 1965,
, 62, 1. 33
(2).
* . {4) An applicant under subrule (1) shall, on the date of filing ¢f. R.5.C.
his notice of motion, file a statement of his objections. {Rev.) 1965,
0.62,r. 33
(3).
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(5) A statement of objections shall specify by a list the items of, R.S.C.
as to which the applicant objects to the decision of the taxing officer (Rev.) 1965,
and must state briefly, but specifically, the nature and grounds of each %)62' r.33
§ objection. :

(6) An applicant under subrule (1) shall, on the date of filing cf. R.S.C.
the notice of motion and statement of objections, serve the notice (Rev.) 1965,

and statement on each party interested. %)6.2' r.33
61. (1) Upon motion made under rule 60, the taxing officer— Reconsid-
10 {(a) shall reconsider the decision to which objection is made and :ratmn.c
shall give bis certificate in accordance with his decision on (Rev,) 1965,
reconsideration ; and 0.62,r.34
.o \ (1) (4).
(b) shall, upon request by any party, state, in his certificate or
some other document, and by reference lo the objections to
15 his previous decision, his reasons for his decision on recon-
sideration,
(2} On the reconsideration, a party shall not, unless the taxing
officer otherwise directs, raise any ground of objection not stated in
a statement of objection.
20 {3} A request under subrule (1) (b) shall be made within cf. R.5.C,
14 days after tbe date of the decision on reconsideration to which BR%"{;)rlggi
the request relates, @.

62. (1} Where a taxing offlicer gives a certificate in accordance Review,
with his decision on reconsideration under rule é1 and pursuant to of R S.C.
25 that rule a party requests the taxing officer to state his reasons for (Rev.) 1965,
the decision, the Court shall, on motion by any party interested, O.62,r.35
review the decision of the taxing oflicer on reconsideration. (1).

(2) Where, during the time within which a request may be

made under rule 61, it becomes immpracticable to make the request by

30 reason of the death or incapacity of, or-other matter personal to, the

taxing officer, subrule (1) sball apply notwitbstanding that a request
under rule 61 has not been made. '

(3) Notice of the motion shall be filed within 28 days after cf. R.3.C.
the certificate is given, but the Court, or the taxing officer when 8R2‘v2'-’)r1§555.

35 giving his certificate, may extend the time. 2).
(4) On the revicw, unless the Court by order otherwise ?{{ R'S):?éss
. ev, .
directs— 0.62,1.35
(a) further evidence shall not be received ; and (4.
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(b) a party shall not raise any ground of objection not either o R S.C.
stated in a statement of objection or raised before the taxing (Rev.) 1965,
officer. Q. 62, .35

(4) (8).
5 (5} Subject to subrule (4}, on the review, the Court may—

(a) exercise all the powers and discretions of the -taxing' officer
in relation to the subject matter of the review ;

{(b) make orders for the alteration of the certificate ;

(¢) make orders for the remission of any item to the same or
10 any other taxing officer for taxation; and

(d) make such other orders as the nature of the case requires.

63. Where the amount of any costs has been certified under this yydgment.
Part, the Court may, on motion by a party, direct the entry of such
judgment for the costs as the nature of the case requires,

15 Division 8.—General.
64. Where the Court appoints a solicitor to be tutor of a disable Costs of
persen who is a party to any procecdings, the Court may— solicitor
appointed
(a) order that the costs to be incurred in performance of the as tutor.
duties of tutor be paid— ct. Costs
] . . Rules,
20 (i) by the parties to the proceedings or any of them; r.47.
or

(ii) out of any fund in Court in which the disable person
is interested ; and

(b} make orders for the repayment or allowance of tbe costs
25 as the nature of the case may require.

65. (1) Where a person is or has been a party to any proceedings Trustee or
in the capacity of trustee or mortgagee, he shall, unless the Court mortgagee.
otherwise orders, be entitled to the costs of the proceedings out of cf. RS.C.
the fund held by the trustee or out of the mortgaged property, as the (ReV.) 1965.

30 case may be, in so far as the costs are not paid by any other person. ?2')6_2' r.6

(2) The Court may otherwise order pursuant to subrule (1) cf. R.S.C.

. - (Rev.) 1965,
only where Q.62,r. 6
(a) the trustee or mortgagee has acted unreasonably; or (2).
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(b) in the case of a trustee, he has in substance acted for his
own benefit rather than for the benefit of the fund.

66. (1) Where costs are incurred improperly or without reason- Liability of
able cause, or are wasted by undue delay or by any other misconduct solicitor.
or default, and it appears to the Court that a solicitor is responsible ¢f. R.S.C.
(whether personally or through a servant or agent), the Court may, (Rev.} 1965,

after giving the solicitor a reasonable opportunity to be heard— ?1' )6%5_;‘_8

(a) disallow the costs as between him and his client;

10 (b) direct the solicitor to repay to his client costs which the
client has been ordered to pay to any other party; and

(c) direct thc solicitor to indemnify any party other than his
client against costs payable by the party indemnified,

(2) Without limiting the generality of subrule (1), a solicitor cf, R.S.C.
15 is responsible for default for the purposes of that subrule where any (Rev.} 1965,

proceedings cannot conveniently proceed, or fail or are adjourned (2')62' I.§
without useful progress being made, because of the failure of the "
solicitor— :
{a) to attend in person or by a proper representative ;
20 (b) to file any document which ought to have been filed ;
(c) to deliver any document which ought to have been delivered .
for tbe use of the Court ;
(d) to be prepared with any proper evidence or account; or
(e) otherwise to proceed.
25 (3) The Court may, before making an order under subrule cf. R.S.C.
(1), refer the matter to a taxing officer for enquiry and repert. (()R%;-') 1355.
. I.
(3).

(4) The Court may order that notice of any proceedings or ;£ R.S.C.
order against a solicitor under this rule shall be given to his client in (Rev.) 1965,
such manner as may be specified in the order under this subrule, %)62, r.8

30 PART 53.
SECURITY,

DrvisioN 1.—Security for Cosis.

1. In this Division— Interpreta-
. tion,
(a) references to a plaintiff extend to any person who makes a . RSC
as claim for relief in any proceedings; and ‘ (Rev.) 1965,
) ' 0.23,r. 1
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(b) references to a defendant extend to any person against whom
a claim for relief is made in any proceedings,

"2, (1) Where, in any proceedings, it appears to the Court on the Cases for
5 application of a defendant— security.

(a) that a plaintifl is ordinarily resident outside the State;

(b) that a plaintiff is suing, not for his own benefit, but for the
benefit of some other person and there is reason to believe
that that plaintif will be upable to pay the costs of the

10 defendant if ordered to do so:

(c) subject to subrule (2}, that the address of a plaintiff is not
stated or is mis-stated in his originating process ;

(d) that a plaintiff has changed his address after the commence-
ment of the proceedings with a view to avoiding the conse-
15 quences of the proceedings,

the Court may order that plaintiff to give such security as the Court
thinks fit for the costs of the defendant of and incidental to the
proceedings and that the proceedings be stayed until the security is
given,

20 (2) The Court shall not order a plaintilf to give security by ck R.S.C.
reason only of subrule (1) (¢) if it appears to the Court that the (Rg‘:’i-)rli'ﬁs-
failure to state his address or the mis-statement of his address was @,

made without intention to dcceive,

3. Where the Court orders a plaintiff to give security for costs, the Manner of
25 security shall be given in such manner, at such time. and in such SIVing

. . . security,
terms (if any) as the Court may by order direct. of. RS.C.
(Rev.) 1965,
.23, 1.2,

4. Where a plaintiff fails to comply with an order under this Failureto
Division, the Court may, on terms, order that the proceedings on any &V®

. Ny i p - security.
claims by the plaintiff for relief in the proceedings he dismissed. of. General

30 5. This Division does pot aflect the provisions of any Act under Saving.
which the Court may require security for costs to he given. cf. R.5.C.
' ' ' c()RE);.) 1??65,
.23,1. 3,
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DivisioN 2. —Security for future conduct, and recognizances.

6. (1) Where, for the purpose of security for future conduct, the
Court—

5 {a) requires any person to pay money into Court or otherwise
to deposit money ;

(b) puts any person on terms of payment into Court or other
deposit of money; or

(c) puts any person on terms of procuring payment into Court
10 or other deposit of money by some other person,

the Court shall, by order, specify the events in which the money so
paid or deposited is to. be forfeited, returned or otherwise disposed of.

(2) Where, for the purposes of security for future conduct, the
Court—

15 (a) requires any person to submit to an order for the payment
of money;

{b) puts any person on terms of submitting to an order for the
payment of money; or

(c) puts any person oo terms of procuring some other person
20 to submit to an order for the payment of mogey,

the Court shall, by order, specify the events in which the order for the
payment of money may be made and may, by order, specify the
manner in which the submission is to be made.

7. (1) Io this rule “recognizance” means an instrument or mem-

25 orandum of acknowledgment by the terms of which any sum of money

may be made or levied by execution on any property, except execu-
tion by way of enforcement of a judgment or order of the Court,

(2) Subject to any Act, the Court shall not require any person
to give a recogoizance and shall not put any person on terms of
30 giving or procuring a recognizance,

(3) Where, but for subrule (2), the Court might have required

a person to give a recognizance or put a person on terms of giving

or procuring a recognizance, the Court may, subject to subrule (2)

and to rule 6, require that person to give such security for future

35 conduct as the Court may by order direct or, as the case may be,

put him on terms of giving or procuring such security for future
conduct as the Court may by order direet,

FOURTH
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8. (1) Execution shall not he levied on a forfeited recognizance Forfeited
except upon an order for payment made under subrule (3). recog-
Nizance,

(2) Where it appears to the Court that the amount of a recog-

5 nizance has been deposited with any justice or other person, and

the Court forfeits the recopnizance, the Court shall order that the
amount so deposited be paid into the Consolidated Revenue Fund.

(3) Subject to subrule (2), where the Court forfeits a recog-
nizance, the Court shall order the recognizor to pay the amount of the
10 recognizance to the registrar.

(4) Where the Court forfeits a recognizance in the absence of cf. Fines
the recognizor, the registrar shall post to the rccognizor notice of the %“df ited
forfeiture and of the order made under subrule (2) or subrule (3). RS;:&_E

nizances
Rules, r. 5.

(5) Where the Court forfeits a recognizance in the absence of cf.
15 the recognizor, the Court, on application by the recognizor, may, F-F-R.R,
by order, revoke the forfeiture and vary or discharge any order form 2.
made under subrule (2) or subrule (3).

(6) The recognizor may apply for orders under subrule (5) by cf.
filing an affidavit of the facts on which he relies and, if the recognizor F-F-R-R-,
20 does so apply, the registrar shall deliver the affidavit to the Court for O™ Z.

determination of the application.

(7) An application for orders under subrule (5) shail not be <f.
made except on a notice of motion or affidavit filed within 28 days E—E_;IRZ-R"
after the date of posting of a notice under subrule (4). :

25 (8) The registrar shall not, unless the Court otherwise orders,
take any step for the enforcement of an order made under subrule
(3) until the expiration of 28 days after posting of a notice under
subrule (4) or, if in the meantime an application {3 made under
subrule (5), until the application is disposed of.

30 (9) The registear shall pay into the Consolidated Revenue Fund cf.
all moneys rec¢ived by him under an order for payment of the amount F:‘:RR
of a forfeited recognizance, e
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PART 54

PREROGATIVE AND OTHER ORDERS,

Drvision 1.—Proceedings in lieu of statutory orders nisi, elc.

5 1. Where, under any Act in force immediately before the com-
mencement of the Act, the Court is authorised to grant make or issue
a rule or order nisi or a rule, summons or order to show cause why
some order should not be made or some act should not be done—

{a) no procecdings shall be taken for a rule or order nisi or
10 for a rule, summons or order to show cause as the case may
be; but

(b) proceedings may be taken for, and the Courl may grant
by way of judgment or order, all such relief as formerly
might have been granted on an application for a rule or

15 order absolute or on the return of a rule, summons or order
' to show cause,

2. (1) Where an Act to which rule 1 applies fixes a time for an
application for a rule or order nisi or for a rule, summons or order
to show cause, proceedings under rule 1 in substitution for such an

20 application must, subject to any provision for extension of the time
8o fixed, be commenced within that time.

(2) Part 1 rule 12 (which enables the Court to dispense with
compliance with the rules) and Part 2 rule 3 (which enables the
Court to extend or abridge times fixed by the mles) do not apply to

25 subrule (1).

Drvision 2.—General.
3. (1) This Division applies to—

{a} proceedings for any relief or remédy which formerly would
have been granted by writ, whether of prohibition, manda-
30 mus, certiorari or of any other description ;

(b) proceedings for an injunction under section 70 of the Act
(which relates to ouster of office) ;

(c¢) proceedings for an order for the issue of a writ of habeas
corpus ad subjicicndum under section 71 of the Act; and

35 (d) proceedings under Division 1.
FOURTH
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FOURTH SCHEDULE—continued. Part 55.
{2} In subrule (1) (a), “writ” docs not include—
(a) the writ of habeas corpus ad subjiciendum ;

(b) any writ of execution for the enforcement of a judgment or
5 order of the Court; or

(c) any writ in aid of any such writ of execution.

4. Proceedings to which this Division applies shall be commenced Commence-

by summons, ment of
proceediags.

PART 55.
10 CORTEMPT.

Dovision 1.—Preliminary.

1. In this Part “contemnor” means a person guilty or alleged to be Intcrpreta-
guilty of contempt of the Court or of any other court. tion.

DivisioN 2.—Contempt in the face or hearing of the Court.

15 2. Where it is alleged, or appears to the Court on its own view, Arrest.
that a person is gunlty of contempt of Court, committed in the face cf High

of the Court or in the hearing of the Court, the Court may— Court
Rules, O. 56,

(a} by oral order direct that the contemnor be brought before r.1(1).
the Court; or

20 (b) issue a warrant for the arrest of the contemnor.

3. Where the contemnor is brought before the Court, the Court Charge,

shall— defence and
determina-
(&) causc him to be informed orally of the cootempt with which tion.
he is charged ; cl. HCR,,
] 0.56,r.1
25 {b} require him to make his defence to the charge ; (2).

(c) after hearing him, determine the matter of the charge; and

(d) make an order for the punishment or discharge of the

contemnor,
FOURTH
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4. (1) The Court may, pending disposal of the charge— Interim
custody.
(a) direct that the contemnor be kept in such custody as the cf. H.C.R.,
Court may determine; or . 0555- r.1
5 (b) direct that the contemnor be released.

(2) The Court may make a direction under subrule 1 (b) on cf H.CR,,
terms, which may include a requirement that the contemnor give 0555- r.1
security, in such sum as the Court directs, for his appearance in 3.
person to answer the charge.

10 DIvisIoN 3.—Motion or proceedings for punishment,
5. This Division does not apply to a case in which the Court Application,
proceeds under Division 2. cf. HC.R,,
0.56,r.2

6. (1) Where contempt is committed in connection with proceed- Procedure
ings in thc Court, an application for punishment for the contempt generally.
15 must be made by motion on notice in the proceedings, but, if separate
procecdings for punishment of the contempt are commenced, the
proceedings so commenced may be continued unless the Court other-
wise orders.

(2) Where contempt is committed, but not in connection with

20 proceedings in the Court, proceedings for pupishment of the contempt

must be commenced by summons, but, if an application for punish-

ment of the contempt is made by motion on notice in any proceedings,

the application may be heard and disposed of in the latier proceedings,
unless the Court otherwise orders.

25 7. A statement of charge, that is, a statement specifying the Statement
contempt .0f which the contemnor is alleged to be guilty, shall be of charge.

subscribed to, or filed with, the notice of motion or summons. gfl‘%(ilg.
@).

8. (1) Subject to subrule (2), the evidence in support of the Evidence,

charge shall be by affidavit.

30 (2) The Court may, on terms, permit evidence in support of
the charge to be given otherwise than by affidavit.

FOURTH
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9. The notice of motion or summons, the statement of charge, and Service.
the affidavits shall be served personally on the contemnor, ¢t H.C.R.,
Q. 56, tr. 4,

10. Where— Arrest.
. . . cf. H.CR,,

5 {(a) notice of a motion for punishment of a contempt has been Q 56, ,

filed or proceedings havc been commenced for punishment
of a contempt; and

(b) it appears to the Court that the contemnor is likely to
abscond or otherwise withdraw himself from the jurisdiction
10 of the Court,

the Court may issue a warrant for the arrest of the contemneor and
his detention in custody until he is brought before the Court to
answer the charge, unless he, in the meantime, gives security in such
- manner and in such sum as the Court directs, for his appearance in
15 person to answer the charge and to submit to the judgment or order
of tbe Court.

11. (1} Wherc it is alleged, or appears to the Court on its own Motion or
view, that a person is guilty of contempt of the Court or of any other g“’&”dmgs
court, the Court may, by order, direct the registrar to apply by motion ,g’gisﬁu_

20 for, or to commence procecdings for, punishment of the contempt.

(2) Subrule (1) does not affect such right as any person other
than the registrar may have to apply by molion for, or to commence
proceedings for, punishmeant of contempt.

DvisiIoN 4,—General.

25 12. A warrant for the arrest or detention under this Part of a Warrant.
contemnor shall be addressed to the Sheriff and may be issued under c¢f. HCR.,
the hand of the Judge or officer presiding in the Court directing the O. 56, t. 7.
arrest or detention.

13. (1) Where the contemnor is not a corperation, the Court may Punishment.
3¢ punish contempt by committal to prison or finc or both. of. HC.R,,
Q. 56,1.9.

(2) Where the contemnor is a corporation, the Court may
punish contempt by sequestration or fine or both.

FOURTH
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(3) The Court may make an order for punishment on terms,
including a suspension of punishment or a suspension of punishment
in case the contemnor gives security in such manger and in such sum

5 ns the Courl may approve for good behaviour and performs the
terms of the security.

14. Where a contemnor is committed to prison for a term, the Discharge.

Court may order his discharge before the expiry of the term. ((:)f %C.R..
. . 56, r. 11,
PART 56.
10 INTERPLEADER.

DivisioN 1—Preliminary.
1. In this Part, unless the context or subject matter otherwise Inter-
indicates or requires— pretation.
* “claimant” means a person making a claim to property in dispute ;

15 “execution creditor” means a person on whose behalf process is
issued ;

“process” means process for execution issued by or under the
authority of the Court;

“property in dispute™ means any debt or property which is the

20 subject of proceedings under this Part:
“sheriff” includes any officer charged with the execution of ¢f.R.S.C.
process ; : é)ml:;.)r 11965.
“stakeholder” means an applicant under rule 2. ).
DwvisioN 2.—Stakeholder's Interpleader,
25 2. Where— C?_iseffm
(a) a person is under a liability (otherwise than as a sheriff) in o g s ¢
respect of a debt or other personal property; and (Rev.) 1965,

(b) he is sued, or expects to be sued, in any court, for or in ‘()i)l 7;';;'_1

respect of the debt or property by two or more persons
30 making adverse claims to the debt or property,

the Court may, on application by him, grant relief by way of
interpleader.
FOURTH
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3. (1) Where a stakcholder has, in proceedings in the Court, been Application
sued for or in respect of the property in dispute, the application shall in pending

be by motion in the proceedings. proceedings.
cf}.{R.S.Clléﬁs
V. -

5 (2) A stakeholder applying pursuant to subrule (1)— E) er},)r, 3

1).
{a) shall serve notice of the motion on cach party to the proceed- M
ings who claims any interest in the property in dispute ; and

(b) shall serve notice of the motion personally or each claimant
who is not a party to the proceedings.

10 4. In a case to which rule 3 does not apply, a stakeholder applying Proceedings
for relief by way of interpleader shall commence proceedings by by Summons.

summons, joining cach claimant as a defendant. cf. R.S.C,
: (Rev.) 1965,
0.17,r.1
{1).

Divistiown 3.—Sheriff's Interpleader.

5. (1) Where a sheriff takes or intends to take any personal Notice of
15 property in execution under process, a person making a claim to or ¢laim.
In respect of the property or the proceeds or value of the property cf. R.S.C.

A . f . . (Rev.} 1965,
may give notice of his claim to the sheriff 0.17.5.2
(1).
(2) A notice of claim given under this rule shall— of R.5.C.
. . Rev.) 1965,
(a) specify the claim; é) ?‘;.)r.z
1).
20 (b} state the name and place of abode of the claimant; 2

(c) state an address for service; and

(d) be accompanied by a copy of the potice,

(3) Where a person who is entitled to give notice under this

rule does pot, within a reasonable time after having knowledge of

25 the facts, give notice under this rule, the Court may, on application

by the sheriff, restrain the commencement or stay or restrain the

continuance by that person of proceedings in any court against the

sheriff for or in respect of anything donme by the sheriff in execution

of the process after the time when that person might reasonably
30 have given notice under this rule.

(4) Subject to subrule (5), a shediff may apply for an order
* under subrule (3) by motion in the proceedings in which the process
is issued and, if he so applies, he shall serve notice of the motion
personally on the person against whom the arder is sought.

FOURTH
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{5) If proceedings to which subrule (3) applies are brought
in the Court against a sheriff, an application by him for an order
under that subrule restrammg the continuance of those proceedmgs

5 shall be made by motion in those proceedings.

6. (1) A sheriff shall, on being given notice of claim under rule §, Notice to

serve the notice on the execution creditor. execution
creditor.

. RS.C
(Rev.) 1965,
0.17,r.2
Q@).

{2} The execution creditor may serve on the sheriff notice that cf. R.5.C.

{(Rev.) 1965
he admits the claim. 0.17,r.

(2).

10 7. (1) Where an execution creditor admits a claim by notice Admission

under rule 6— of claim.
cf. R.3.C.
{a) he shall not be liable to the sheriff for any fees or expenses (Rev.} 1965,

incurred by the sheriff under the process after the notice C.17,T. 24
under rule 6 is piven; (2) 3) (4).

15 (b} the sheriff shall withdraw from possession of the property
claimed ;

{c} the Court may, on application by the sheriff, restrain the

' commencement or stay or restrain the continuance by the

person whose claim is admitted of proceedings in any court

20 against the sheriff for or in respect of anything done by the
sheriff in execution of the process.

{2} If proceedings to which subrule (1) (c) applies are brought
in the Court against the sheriff, an application by him for an order
under that paragraph restraining the continuance of those proceedings

25 shall be made by motion in those proceedings.

(3) Subject to subrule (2}, a sheriff may apply for an order
under subrule (1) (c) by motion in the proceedings in which the
process is issued.

8. (1) Where a sheriff has, under rule 6, served a notice of claim Interpleader
30 on the execution creditor and the execution creditor does not, within metion.
4 days after service of the notice under rule &, serve on the sheriff
notice that he admits the claim, and the claim has not been withdrawn,
the Court: may, on application by the sheriff, grant relief by way of
interpleader.
FOURTH
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(2) An application of the sheriffi under this rule shall be by
motion in the proceedings in which the process is issued.

{3) A sheriff moving pursuant to this rule shall serve notice of
5 the motion on each party to the proceedings who claims any interest
in the property in dispute and on each claimant.

DivisioN 4.—General.

9. On application for relief by way of interpleader—-

Part 56.

Powers
generally.

(a) the Court may make such orders and directions as it thinks .¢ ps.C.
fit for the hearing and determination of all matlers in (Rev.) 1965,
dispute ; and

O.17,11. 5
{1) (2),

(b) without limiting the penerality of paragraph (a), thc‘ Court 878

may,
(i)
{ii)

(iii)

(iv)

)

(vi)

{vii)

where proceedings in the Court are pending in which
the applicant is sued for or in respect of any of the
property in dispute, order that any claimant be added
as a defendant in thosc procecdings in addition to or
in substitution for the applicant, or order that those
proceedings be stayed or dismissed ;

where proceedings in any other court are pending
in which the applicant is sued for or in respect of
any of the property in dispute, restrain the further
continuance of those proceedings;

order the applicant to pay or transfer any or all of
the property in dispute into Court or otherwise to
dispose of any or all of the property in dispute ;

where a claimant claims to be entitled by way of
security for debt to any or all of the property in
dispute, make orders for the sale of any or.all of the
property in dispute and for the application of the
proceeds of sale;

on request by any party, summarily determine any or
all questions of fact or law in which the requesting
pariy is interested arising on the application ;

make orders for the settlement and trial of issues;
and

make such order, or direct the entry of such judg-
ment, as the nature of the case requires.

FOURTH
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10. (1) Where— Default by
claimant.
{a) a claimant has been given due notice of the hearing of an ¢f R.5.C.
application for relicf by way of interpleader and does not {Rev.) 1965,
5 appear at the hearing; or ?3-)17’ r.3
{b) a claimant does not comply with an order made in the
proceedings on such an application,

the Court may, subject to subruie (2), order that the claimant and
those claiming under him be barred from prosecuting his claim against
10 the applicant and those claiming under him,

(2) An order under subrule (1) shall not aifect the rights of cf. R.S.C.
the claimants amongst themselves, - (Rev.) 1985,

17,r. 8
(3).

11. (1) Where a stakeholder applies for relief hy way of inter- Neutrality
pleader, the Court may dismiss the application or direct entry of of applicant.

13 judgment against the applicant unless the Court is satisfied on the cf. R.S.C.
following matters— g)Rfl‘:”-)rlgﬁsv

(a) that the applicant claims no interest in the property in “).
dispute except for charges or costs;

{b) that the applicant does not collude with any claimant.

20 (2) Where a sheriff applies for relief by way of interpleader, cf. R.S.C,
the Court may require the sherifl to satisfy the Court on the matters {Rev.) 1965,
tentioped in subrule (1) and the Court may, if not satisfied on those 5. r.3
matters, dismiss the application. ’

(3) Nothing in this rule affects the power of the Court in other
25 cases to dismiss the application or to direct entry of judgment against
the applicant.

12. (1) Where an application for relief by way of interpleader is Orderin
made and several proceedings are pending in the Court for or in severald_
respect of any or all of the property in dispute, the Court may make p;o;eg g'gs‘
H 3 CL. Ko,

30 an order in any two or more of those several proceedings. (Rev.) 1965,
0.17,5. 9.
(2) A minute of an order made pursuant to subrule (1) shall cf. R.5.C,

be entitled in all the proceedings in which it is made and the order E)R‘i‘.’,')rlgss'
shall be binding on all the parties to them. R
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13. Where, in proceedings for relief by way of interpleader, the Trial.
Court directs the trial of any issue, Part 34 shall, with the necessary of. R.S.C.
modifications, but subject to such directions as the Court may give, (Rev.) 1965,

5 apply to the trial. , ?1.) 7,r. 11

14. The Court before which an issue is tried under this Part may Disposal.
direct the entry of such judsment, or may make such order, as the of R.S.C.
nature of the case requires, inciuding a judgment or order finally (Rev.) 1965,

disposing of afl questions arising in the proceedings. %)IT.I- 11

10 PART 57.

SERVICE oF EXTERNAL PROCESS.

1. This Part applies to the service in the State of any document Apgplication.
required in connection with civil or commercial proceedings pending cf. R.S.C.
before a court or other tribunal in a place outside the State, where (Rev.) 1965,

15 a letter of request from the court or tribunal is received by the G;- 5%' “i-z
Prothonotary and— 1.3

(a) the request is for service pursuant to a convention; or

(b) the Attorney-General certifies that effect ought to be given
to the request.

20 2. In order that service may be effected in accordance with this Requisite
Part, there must be delivered to the Prothonotary, unless he otherwise documents.

directs— cf. R.S.C.
t{Rev.) 1965,
(a) the document to be served and two copies of it; ?2.)693. 1('5)
(b) a copy of the letter of request; ’ .
25 (c) if either the document to be served or the letter of request

is not in English, a translation in Enpglish of the document
or letter as the case may be and a copy of the transiation.

3. (1) The Prothonotary shall request the Sheriff or some other Service.
person to serve the document.

30 (2) The document may be served in any manner in which cf. R.S.C.
originating process in proceedings in the Court may be served, includ- (Rev.) 1965,
ing substituted service pursuant to Part 9 rule 10. % 55(’;‘1)1'- 2
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(3) Proceedings [or an order for substituted service shall be
commenced by the Attorney-General by summons in the Common
Law Division and the summons shall not join any person as a

§ defendant.

4. After the document has been served or attempts to serve the Affidavit
document have failed, the process server shall file ap affidavit made of service.
by the person who served or attempted to serve the document stating cf. RS.C.
when, where and how he did so and stating the costs incurred and (()R%‘;)nl__ggi

10 shall lodge a copy of the affidavit with the Prothonotary. (5), 3 (4).

5. (1) Where the request for service is made pursuant to a Cedificate.
convention, the Prothonotary shall give either— ' cf. R.8.C.
: {Rev.) 1965,
(a) a certificate— . C;.)69, r.3
(i) certifying that the document or a copy of it, as the(

15 case may be, was served on the person, at the time,

and in the manner, specified in the certificate or, if

attempts to effect service f{ailed, certifying the failure

and the reasons for the failure; and

(ili) certifying the amount of the costs incurred ; or

20 (b) such other certificate as is appropriate to the terms of the
relevant convention.

(2) Where the request for service is not made pursuant to a cf. RS.C.

convention, the Prothonotary shall give either— BR%\B) 1355.
‘ . 69, 1.
(a) a ceriificate— (6).
25 (i) annexing the letter of request, a copy of the docu-

ment to be served and of any translation, and a
copy of the affidavit under rule 4;

(ii) identifying the annexures ;

(iii) certifying that the manper of service of the docu-
30 ment and the proof of service are such as are
required by the rules of the Court regulating the
service of originating process of the Court in the State
or, if attempts to effect service failed, certifying the
failure and the reasons for the failure; and

.35 (iv) certifying the amount of the costs incurred ; or

{b) such other certificate as is appropriate to the terms of the
letter of request. .
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(3) The certificate shall be sealed with the seal of the Court. c¢f R5.C.
(Kev.) 1965,
. 69,1T.2
{7),3 (6).

{4) The Prothonotary shall send the certificate to the Under cf. R.5.C.
Secretary of Justice or, if the letter of request or any relevant con- (Rev.) 1965,
S vention so Tequires, to the appropriate consul or other authority. (7')63"('%')2

PART 58,

EVIDENCE FOR EXTERNAL TRIBUNAL.

1. (1) Proceedings for orders under the Foreign Tribunals Evi- Procedure.
dence Act, 1856, or the Evidence by Commission Act, 1859, in ¢f. R.S.C.
10 relation to a matter pending before a court or tribunal in a place (Rev.) 1965,
outside the State— ?1')70- L.

(2) may be commenced by a person nominated for that purpose
by the court or tribunal concerned or, if no person is so
nominated, by the Attorney-General ;

15 {b) shall be commenced by summons not joining any person as
a defendant; and

{c) shall be commenced in the Common Law. Division.

(2) Where proceedings have been commenced in accordance cf R.S.C.
with subrule (1) in relation to a matter pending before a court or (Rev.) 1965,
20 tribunal, an application for a further order in relation to the same %)70' r.2
matter shall be made by motion in the proceedings. )

{3} Rules 2 to 5 have effect unless the Court otherwise orders. ¢f. R.S.C.
(Rev.) 1965,
0.70,rr. 4
(2),5.
2. Subject to rules 3, 4 and 5 -of this Part, rules 3 to 11 of Part 27 Provisions
(which relates to evidence by deposition) apply to an examination of Part 27
25 pursuant to an order under this Part as if the matter pending before ®PPiied-
the court or tribunal concerned were proceedings in the Court and as ciiR's'(féss
if the order were made under rule 1 (a) of Part 27 in those proceed- %) %‘6")1._ 4

ings. (2).

3. The person commencing proceedings under this Part may attend Attendance
30 and take part in the examination. of applicant
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4. (1) Subrules (5) and (6) of rule 9 of Part 27 do not apply Deposition
to an e¢Xamination under this Part. and
exhlblts
(2) The examiner shall send the deposmon to the Prothonotary. cf. R.S.C.
E)R% L) 1?65
T

5 (3) Where the examiner receives an exhibit on production by
any person, the examiner shall, on the conclusion of the examination,
rcturn the exhibit to the person producing it unless that person
consents to the retention of the exhibit.

{4) Where the examiner refains an exhibit pursuant to subrule cf. Conven-

10 ¢3), he shall send the exhibit to the Prothonotary together with the "-'0;1 1}]"1“-
deposition. Fore(xgn'
Tribunals
Evidence
and Service
of Process
Rules, r. 5.

5. Upon receipt of a deposition taken under this Division, the Certificate.
Prothonotary shall—

cf. R.5.C.
(Rev.) 1965,
(a) give a certificate sealed with the seal of the Court annexing Q. 70,1. 5.
15 and identifying the letter of request, certificate or other

document from the court or tribunal requesting the examina-
tion, the order of the Court for examination, the deposition,
and the exhibits (if any) received from the examiner; and

" (b) send the certificate and the annexures to the Attorney-
20 General or, where the letter of request, certificate or other
document was sent to the Prothopotary by some other person

pursuant to a convention, to that other person.

PART 59.

ENFORCEMENT OF EXTEENAL JUDGMENTS.

25 1. In this Part, unless the context or subject matter otherwise Inter-
indicates or requires each of the expressions— pretation.

“judgment™;
“judgment creditor”; and

“judgment debtor™,

30 bas the meaning which it has in Part I of the Administration of
Justice Act, 1924,
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2. (1) Proceedings for registration of a judgment under Part II Commence-
of the Administration of Justice Act, 1924, shall be commenced in meat of
the Common Law Divisicn by summons joining the judgment creditor Proceedings.

4 as plaintiff and the judgment debtor as defendant. ‘E{ig-s)-%ﬁs,
0.71,1.2
(1) 2}.

(2) The judgment creditor may, unless the Court otherwise cf. Foreign

orders, proceed without service of the summons on the judgment Judgments
debtor. Enforcement
¢ ' Rules, 1. 2;

RS.C.
{Rev.) 1965,
Q. 71,r.2
(.

3. (1) The evidence in support of an application for registration Evidence,
10 of a judgment shall include—

cf.
] ) . ) F.JE.R,
(a) the judgment or a verified or certified or otherwise dulyr, 3;

authenticated copy of the judgment; ﬁ;&&) 1965,
(b) where the judgment is not in English, a trapslation of the 0. 71,1.3
judgment in English, certiffied” by a notary public or 1) @).
15 authenticated by evidence ;

(c) the name and trade or business, and the usual or last known
place of abode or of business of the judgment creditor and
of the judgment debtor, so far as known to the deponent
or witness giving the evidence;

20 (d) evidence to the best of the information or belief of the
deponent or witness giving the evidence—

(i) that the judgment creditor is entitled to enforce the
judgment ;

(ii) of the amount in which the judgment is unsatisfied ;
25 and

(iii) that the judgment does not fall within section 5§ (2)
. of the Administration of Justice Act, 1924 ;

(e) of the amounts in Australian money represented by the

amount originally payable under the judgment and by the

30 amount in which the judgment is unsatisfied, calculated at
the rate of exchange on the date of the judgment;

(f) where proceedings for registration are not commenced within
twelve months after the date of the judgment, the reasons
why a longer period should be allowed pursuant to section

35 5 (1) of the Administration of Justice Act, 1924.
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FOURTH SCHEDULE—continued. Part 59,

4. (1) Where the Court orders that a judgment be registered, the Order for
Court shall fix a time within which the judgment debtor may file registration.
notice of a motion for an order seiting aside the registration. cf. Foreign

Judgments
Enforcement
Rules, r.4;
R.5.C,
(Rev.) 1965,
0.7, 1.5
(3).

(2) The time fixed under subrule (1) shall not, save in excep- cf. FJE.R.,

tional circumstances, be less than 14 days after service on the r.4.
judgment debtor of notice of the registration.-

(3) An order for regisiration of a judgment shall specjfy the ¢f. F.J.E.R.,

orm 1.

5. (1) A register of external judgments shall be kept in the registry Registration.
of the Common Law Division. cf. RS.C.

(Rev.) 1965,
0.71,1.6.

(2) On entry of 2n order for registration of a judgment, the

judgment shall be entered in the register.

6. (1) Notice of registration of a judgment shall be served on the Notice of
judgment debtor.

registration.

f. FJER.,
r.5;

R.S.C.
{Rev.) 1965,
0.7,1.7
(1).

(2) Service of the notice must be personal except where— ¢f. FJE.R.,

(a) the judgment debtor has entered an appearance or is in ES;

S.C
default of appcarance; or fRev.) 1965,

(b) the Court otherwise orders. ?1)7 ‘1"2;‘.7

(3) The notice of registration shall state— cf. F1ER.,

(a) particulars of the judgment and of the order for registration ; zl'{fisléorm Z

(b} the right of tbe judgment debtor to apply for an order (Rev.) 1965
setting aside the registration; and (3;’1

(c) the time within which the judgment debtor may file notice
of a motion for an order setting aside the registration.
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(4) Where the summons has not been served on the judgment cf. FJER.,
debtor, the notice of registration shall also statc the address for i SS léurm 2;

service of the judgment creditor. © (Rev.) 1965,
071,17
3).

5 7. (1) The Court may, before the expiry of time fixed by an Setting aside
order for registration or by an order under. this subrule as the time resistration,
within which the judgment debtor may file notice of a motion for an ¢f. R5.C.

order setting aside the registration, extend the time so fixed. (()1_?‘7‘“1")1_1?65'

(4).
(2) Subject to subrule (3), the Court may, on motion by the cf. R.5.C.
10 judgment debtor, make an order, on terms, setting aside the registra- (‘)R;‘l’-)rlgﬁi
tion. (3-). .

(3) Notice of motion for the order must be filed within the
time fixed under rule 4 (1) or under subrule (1).

8. (1) Subject to this rule, upon registration of a judgmeat, the Enforce-
15 judgment may, to the extent of the amount for which the judgment ment.
may be enforced as specified in the order for registration, and costs, cl. Sheriff's
be enforced as a judgment of the Court in the proceedings in which Rulcz r.7;
the judgment is registered and in any of the manners in which 2 1930 (Eng.)
judgment for the payment of money (not for the payment of money No, 1250.
20 into Court) may be enforced.

(2) The judgment creditor shall not take any step for enforce- ¢f. F.JE.R.,
ment of the judgment until an -affidavit of service of the notice of T l1;
registration is filed or the Court is otherwise satisfied that the require- iy ) 1965
ments of these rules as to service of the notice of registration have 0,71 1. 10

25 been [ulfilled. (3).

(3) During the period before the expiry of the time fixed under cf. F.LER,,
rule 4 (1) or under rule 7 (1) within which the judgment debtor may % ':_’35:1):
file notice of a motion for an order setting aside the registration— {Rev.) 1965,

(2) the judgment creditor shall not apply for the issue of a writ 01-71' r. 10
30 for levy of property or for a writ of sequestration ; (.

(b) the judgment creditor shall not move for payment pursuant
to a garnishmeat notice under Part 46;

(c) the judgment creditor shall not take any proceedings to have

the benefit of a charge arising under an order made under

35 section 27 (1) of the Judgment Creditors’ Remedies Act,
1901 ; and

(d) the judgment creditor shall not, except by leave of the
Court, take any other step for enforcement of the judgment.
FOURTH



460

Supreme Court.

FOURTH SCHEDULE--cantinued. " Part 60.

(4) Where the judgment debtor files, within the time fixed under cf. FJ.ER,,
rule 4 (1) or under rule 7 (1), notice of a motion for an order setting ': 7 (2);
aside the registration, the judgment creditor shall not, except by leave (.7 1965,
5 of the Court, take any step for enforcement of the judgment until O, 71,r. 10
after the disposal of the motion.

(5) Neither of subrules (3) and (4) limits the operation of the
other subrule, .

PART 60.

10 ‘ MASTERS,
DrvisioNn 1,.—General,

1. (1) A master may exercise the powers, functions and jurisdiction Powers,
of the Couri—

(a) under the provisions of the Imperial Acts mentioned in
15 column 1 of Part 1 of Schedule 13;

{b) under the provisions of the Acis mentioned in colummn 1 of
Part 2 of Schedule D;

(c) under the provisions of these rules mentioned in column 1 of
Part 3 of Schedule D;

20 (d} in respect of the matters mentioned in Part 4 of Schedule
- D; and ‘
(e) under the provisions of these rules mentibned in column 1
of Schedule E.

(2) The matter in column 2 of Parts 1, 2 and 3 of Schedule D
25 and in column 2 of Schedule E is inserted for convenience of refer-
ence only and does not affect the operation of the rules.

(3) In relation to any provision mentioned in column 1 of
Part 1-or Part 2 or Part 3 of Schedule D, subrule (1) has effect

subject to the restriction (if any) appearing beside that provision in
30 column 3.

(4) A master may exercise the powers, functions and jurisdic-
tion of the Court in respect of applications and procecdings for, and
gll matters incidenta! to or for the purposes of, the exercise of the
powers, functions and jurisdiction of the Court by the master under

35 subrule (!) or under any Act or under any other provision of the
rules,
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(5) Where a master, in purported exercise of any power, func-
tion or jurisdiction of the Court, directs the entry of any judgment or
makes any order or does any other act, the direction, judgment, order

$ or act shall, subject to any appeal, have effect as the direction, judg-
ment, order or act of the Court, notwithstanding that, apart from this
subrule, the power, function or jurisdiction has not been cooferred
upon or granted or delegated to him.

2. Where there are two or more masters in 2 Division, the distribu- Distribution
10 tion of business amongst the masters shall, subject to any direction of of business.
the Court, be by direction of the senior master present.

3. A master shall, on the disposal of any matter before him, give Judgment
such direction for entry of judgment or make such order as the nature or order.
of the case requires, except where, by the rulcs or by any judgment or

15 order, he is required to state his determipation in a certificate or in
some other manner,

4. (1) A master may give a certificate as to any matter arising Certificate.
or decision made in the course of proceedings before him.

(2) Where proceedings'are before a master pursuant to a judg- ¢f. R.S.C.
20 ment or order, the certificate of the master shall refer to so much only (Rev.) 1965,
of the judgment or order as is nccessary to show upon whal the deter- (514. .21

mination of the master is founded.

{(3) The certificate of a master shall not refer to documents or cf. R.S.C.
evidence except so far as is mecessary to show upon what the deter- (Rev.) 1965,

25 mination of the master is founded. ?1'. )4_4' r.21
(4) The certificate of a master shall not, except where neces- cf. R.S.C.
sary, set out the reasons for the determination of the master. c()Rf‘z-)IIg?S-
Q).
(5) The certificate of a master as to an account taken under a (clfm R'?'(I:E'iﬁs
. - BV, .
judgment or order shall 0.44.1. 21
30 (a) specify, by reference to the numhbers of the iiems in the (3).

account, the items (if any) disallowed or varied; and

(b) specify the additions (if any) by way of surcharge or
otherwise.
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Division 2.—Reference and Removal 1o Judge.

5. In this Division, “Court” mcans the Court constituted by a Interpreta-
Judge. ' tion.

5 6. A master may, of his own motion or on application by a party, Reference.
refer any proceedings before him to the Court, cf. Protho-

notary
(Chamber

Rules, 1. 8;
RS.C.
(Rev.) 1965,
(.32, 1. 12,
7. The Court, before the conclusion of any proceedings before a Removal
master, may, on application by a party, order that the proceedings be ¢f. Act No.
removed into the Court. 24, 1501,
‘ s. 80 (1)
R.5.C.
(Rev.) 1965,
O. 44,r. 20
(1).
10 8. (1) Upon the reference of any proceedings to the Court under Disposal.
rule 6, or the removal of any proceedings into the Court under rule 7, cf. P.
the Court may— (CW.OR,

{a) hear and determine any matter in the proceedings in respect h&vR)Slg:Gs

of which matter the proceedings were before the master; or 0.32,1. 12.

15 _(b) determine any question arising in the proceedings and remit
the procecdings to the master with such directions as the
Court thinks fit.

(2) An order of the Court determining any question and remit- ¢f. R.S.C.
ting proceedings to the master, with or without directions, need not (Rev.) 1965,
20 be entered unless there is an appeal from the order, and the master ?2')4'4' r.20
shall act on an oflicial copy of a note of the Judge's order. o

Division 3.—Appeal to Judge.

9. In this Division, *Court” means the Court constituted by a Judge. Tnterpreta-
tion.

10. An appea! shall lie to the Court from any decision, judgment, Right of
24 order, opinion, direction, determination or certificate of a master, 2Ppeal.

except in any case where an appeal lies as of right to the Court of gg F:;BIINTO

Appeal pursuant to rule 17. 5 20 (1)
P. (CW.)
R..r.9;
R.S.C.
{Rev.) 1965,

. .23,
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11. (1) An appeal under this Division shall be instituted by filing Institution
a notice of motion. of appeal.

(2) The appeal shall be instituted within 28 days after the
5 material date or within such extended time as the master or the
Court may fix.

(3) The master may extend time under subrule (2) only
within 28 days after the material date or on a notice of motion filed
within 28 days after the material date.

10 {4) The Court may extend time under subrule (2) at any
time. .
(5) For the purposes of this rule the material date is—

{a) in the case of an appeal from a judgment directed to be
entered by the master—the date of the direction for entry;

15 (b) in the case of an appeal from an order of a master—the
date of the order; and

(c) in any other case—the date of the decision, opinion, direc-
tion, determination or certificate under appeal.

12. A mpoticc of motion for appeal under this Division shalfl Notice of

20 state— motion for
appeal—
(a) whether the appeal is from the whole or part only, and ¢ontents.

what part, of the decision of the master; fg;)g:aulrt of

(b) briefly, but specifically, the grounds relied upon in support Rzules. .3
of the appeal; 2).

25 (c) what judgment, order or determination the appellani seeks
in place of the decision of the master; and

{d) a date for the hearing of the appeal.

13. (1) On the date of instituting an appeal, the appellant shall— Ssz_ri_ce a!;d
& Lona
(a) serve the notice of motion on each respondent; and filing.

30 (b) file a copy of the notice of motion.
(2) The copy filed under subrule (1) (b) shall be for the use

of the master.
FOURTH
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14. (1) An appeal under this Division shall not— Stay and
. . reinstate-~
(a) operate as a stay of execution or of proceedings under the ment.
decision of the master ; of. CAR.,
5 (b) ipvalidate any intcrmediate act or proceedings, li;_l(lé.W.)
' R, 14.

except so far as the Court may direct or, subject to any direction
of the Court, as the master may direct.

(2) Where any step has been taken for the enforcement of a ¢f. CAR.,
judgment or order and the Court varies or scts aside the judgmenmt f- 11 (2).
or order on appeal under this Part, the Court may make such orders
for reinstatement as the Court thinks fit. '

15. (1) Further evidence shall be admissible on an appeal under Bvidence.
this Division.

(2} Oral evidence shall not be adduced on an appeal under
15 this Division except by leave of the Court.

(3) An appellant who proposes to adduce further evidence on
an appeal shall—

(a) if the evidence is to be by affidavit, serve the affidavit on each
rcspondent ; or

20 _(b) if the evidence is to be adduced orally, serve on each
respondent a statement of the general nature of the
evidence,

not more than 7 days aftcr the date of institution of the appeal.

16. Upon the hearing of an appeal under this Division the Court Disposal.
25 shall direct the entry of such judgment or make such decision, order, ¢f. P.

direction or determination as the nature of the case requires. (C.\;V.I

R 7.

DivisioN 4.-—Appeal to the Court of Appeal.

17. An appeal shall lie to the Court of Appeal in accordance with Cases for
sections 101 and 103 of the Act, subject however to the leave of the 2PPeal.
30 Court of Appeal in any case to which section 101 (3) applies, and ¢f: R-8.C.
except in the cases meetioned in section 101 (2), from any decision, E)Rg‘é')rlgss'
judgment, order, opinion, direction or determination of the Courtina =~ =

Division constituted by a master—

(2) in proceedings under section 22 of the Married Women’s
35 Property Act, 1901 ;
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(b) wvpon a trial of proceedings pursuant to a direction under
rule 13 of Part 56 (which relates to interpleader) ;

(c) vpon a trial of proceedings pursuant to a judgment for
5 damages to be assessed.

PART 61,
REGISTRARS.

1. (1) A registrar may exercise the powers, functions and jurisdic- Powers.
tion of the Court under the provisions. of these rules mentioned in
10Q column 1 of Schedule E.

(2) Where a registrar, in purported exercise of any power,
function or jurisdiction of the Court, directs the entry of any judg-
ment or makes any order or does any other act, the direction, judg-
ment, order or act shall, subject to rule 3, have effect as the direction,

5 judgment, order or act of the Court, notwithstanding that, apart from
this subrule, the power, function or jurisdiction bas not been conferred
upon or granted or delegated to him.

2. The Court may by order direct a registzar to do, in any pro- Mandatory
ceedings, any act relating to the duties of his office, order.
. of. Act

No. 23,
1912, 5. 147,
90 3. Where a registrar gives a direction or makes an order or does any Review.
other act in amy proceedings, the Court may, on application by any
party, review the direction, order or act, and may make such order by

way of confirmation, variation, discharge or otherwise as the Court
thinks fit.

25 4. The powers of the Court under this Part may, in respect of the Court of
registrar of the Court of Appeal, be exercised by a Judge of Appeal. Appeal.

PART 62,
SHERIFF,
DivisioN 1.—General.

30 1, In this Part, unless the context or subject matter otherwise Interpre-
indicates or requires— » tation., -
“bill" means hill of fees of the Sheriff.

FOURTH
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“fees” includes charges and poundage.

“person interested” in relation to the fees of the Sheriff in respect
of the service or execution of any process, méans—

5 (a) a party who lodges the process with the Sheriff for
service or execution;

{b) a solicitor who gives an undertaking to pay the fees
or is otherwise liable to pay the fees; or

(c) in the case of a writ of execution authorising the
10 Sheriff to levy the fees on any property, the person
upon whose property the levy is authorised,

“process” includes a writ.

2. Where the service or execution of any process would require Service
the Sheriff or his officer to go more than forty miles from the nearest and execu-
15 headquarters of any of his officers, the Sheriff shall not be com- g?n at a
istance,
pellable to serve or execute the process.

cf. Sheriff's
Rules, r. 11.

3. (1) The Sherifl shall not suspcnd the execution of any process, Suspension
except upon an absolute instruction in writing to that effect lodged of execu-
with him by the party by whom the process is lodged. tion,

cf. Sheriff’s
Rules,

r. 13;
R.S.C.
{Vic.),

0. 67 (A),
r. 8,

20 (2) A party who has lodged an instruction to suspend the execu- cf. Sheriff's
tion of any process may withdraw the instruction hy lodging with the %‘g% r.13%
Sheriff an instruction to execute the process. (Vic.),

0. 67(A),
r. 8.

4. (1) Where the Sherff defaulls by not executing amy process Default.

according to its tenor., he shall be liable to punishment as if in cf. Sheriff’s
25 contempt of Court. Rules, . 10,

{2) Part 55 (which relates to contempt) applies to the punish-

ment of the Sheriff under this rule as if his default were contempt of
Court.
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DivisioN 2.-—Fees,

5. (1) Where a party to any proceedings lodges any process with Security,
the Sheriff for service or execution, the Sheriff may, upon lodgment cf, Sheriff's
5 and from time to time after lodgment— Rules, 1. 3.

(a) require the party to deposit with him mouney in an amount
fixed by him to be applied in or towards satisfaction of his
fees; or

(b) as to the whole or any part of the fees, 1ake an undertaking
10 by the party’s solicitor to pay them instead of requiring a .
deposit.

(2) Where a party required to make a deposit under subrule
(1) objects to the amount fixed by the Sheriff, the Court, on motion
by the party, may, by order, fix the amount to be deposited,

15 {3) The Sheriff may defer service or execution of any process cf. Sheriff’s
until a deposit is made or an uadertaking is given in accordance with Rules, . 3.
this rule.

(4) Where it appcars that the amount deposited under this rule of. Sheriffs
exceeds the fees of the Sheriff, the Sheriff shall repay the excess to the Rules, r. 4.
20 party depositing the money or to his solicitor.

6. Where a party, by his solicitor, lodges with the Sheriff any pro- Liability
cess for service or execution the solicitor shall be Jiable for the fees of -
of the Sheriff, whether or not the solicitor has given an undertaking Solicitor.
pursuant to rule 5 (1) (b).

25 7. (1) The Sheriff shall, on the request of a person interested, Bill
furnish him with a bill.

{2) The Sheriff may serve a bill. on any person interested,

8. (1) Subject to subrule (2), the Court may, on motion by a Taxation.

person interested, order that fees be taxed. cf - Sheriffs
Rules,r. 7;
SR.&O.
1920 (Eng.)
. . No. 1250.
30 (2) Where a bill has been served on or furnished to a person

interested, he may not apply for an order for taxation of the fees,
except upon notice of motion filed within 7 days after the date of
service or furnishing of the bill,
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(3) Where the Court orders that fees be taxed, ar application
to proceed with the taxation shall be made by the Sheriff to a taxing
officer by motion in the proceedings.

L. {4) Division 6 of Part 52 and rules 51, 52, 54, 57, 59, 60, 61
and 62 of that Part apply to a taxation under this rule as they apply
to a taxation of costs and as if the Sheriff were a party.

9. (1) Where a bill is served on or furnished to a person interested Determina-
by the Sheriff, the amount of fees shown in the bill shall, unless the toD-
10 Court otherwise orders, be binding as between the Sheriff and the

person interested unless the person interested obtains an order for
taxation under rule 8.

(2) Where the fees are taxed pursuant to an application by a

person interested under rule 8, the amount fixed on taxation shall,

15 subject to any alteration on reconsideration, review or appeal, be bind-
ing as between the Sheriff and the person interested.

10. Where in any proceedings a solicitor has given an underiaking Default
to pay, or is otherwise lizhle to pay, any fees of the Sheriff, and the bY .
solicitor does not pay the fees within 7 days after the amount mhmm.',
20 has become binding under rule 9 as between the solicitor and the ch"ﬂSe‘:cf.'ﬁss
Sheriff, the Court may, on motion in the proceedings by the Sheriff, T
order the solicitor to pay the fees to the Sherifl.

PART 63.

DISABILITY.

g5 1. Where it is necessary to refer to the office of a tutor, he shall be Reference
described as a tutor unless it is necessary to distinguish between the t0 tutor.
offices of next friend and guardian ad litem.

2. (1) Subject to subrule (3), a disable person may not, except by Need for
his next friend, bring or make a claim or carty on any proceedings O™
30 for relief in the Court. of. R.S.C.

(Rev) 1965,
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(2} Subject to subrule (3}, a disable person may not, except
by his puardian ad litem— .

(a) defend any proceedings ; ¢f. R.S.C.
. . (Rev.) 1965,
5 (b) intervene in any proceedings: or 01.)80, r.2

{c) appear in any proceedings under a judgment or order.

(3) Where, in any proceedings, a disable person has a tutor, the cf. R.S.C.
disable person may, by his tutor, commence, carry on or defend (Rev.) 1965,
any claim in those proceedings for relief under section 78 of the ?1')30' r.2
10 Act. )

3. (1) Subject to the rules, where a disable person is a party to any Conduet of
proceedings, anything which would, if he were not a disable person, proceed-
be required or authorised by these rules to he done by him shall or In8sby

may be done by his tutor. ::,tt;:'s c

(Rev,) 1965,
Q. 80, 1.2
(2).

15 (2) A tutor must act by a solicitor. f.RS.C
) {Rev.) 1963,
O.80,1.2
(3).

4, (1) Subject to subrule (5) and subject to rules § and 7, an Appoint-

order appointing a tutor is not necessary. ‘ E‘Eg;- of

generally.
cf. RS.C,
{Rev.} 19675,
0.80,r.3
2).
{2) A person who has not attained the age of 21 years or who,
owing to mental iliness, is incapable of managing his affairs may
20 not be a tutor and a corporation may not be a tutor, but otherwise,
and subject to subrule (3), any person (including a married woman)
may be a tutor.

(3) A person may not be a tutor of a disable person in any pro- ¢f- RS.C.
ceedings in which he has an interest adverse to the interest of the éRg\é.)rIES;GS.
5 disable person. (8) (¢
(ii1).
4 erso h I ot b H H . cf. R.S.C.
(4) A person shall not be made a tutor without his consent {Rev.) 1965,
0.80,1.3
(8) (»).

FOURTH



470

Supreme Court,

FOURTH SCHEDULE-—continued, Part 63.

(5) Where a person has been or is tutor for a disable person ¢f. R.S.C.

in any proceedings, no other person may, cxcept on appointment by él?g\é.)rlgﬁs.

the Court, act as tutor for the disable person in those procecdings, (4).

5 (6) A person shall not take any step in any proceedings as tutor ¢f. R.5.C,
for a disable person unless beforehand there have been filed— (()Rg‘&)rlgﬁi
(a) his consent to act; and (8) (a).

{b) a certificate by his solicitor that the tutor has no interest in
the proceedings adverse to that of the disable person,

10 5. (1) Where 2 mentally disable person has a curator and the Appoint-
curator has or may be given authority, under the Mental Health Act, meatof
1958, to bring or defend proceedings on biehalf of the mentally disable L‘J‘;’l‘;ﬁfy

person, a person other than the curator shall not, unless.the Court disaple
otherwise orders, act as tutor of the mentally disable person in person.

5 proceedings which the curator has or may be given authority to bring cf, R.S.C,

or defend. (Rev.) 1965,
O.R0,r. 3
_ 3).
(2) Where, after the commencement of proceedings, a party cf. R5.C,
becomes a mentally disable person, no step in the proceedings shall (Rc(‘)'-) 1965,
be taken by or against the mentally disable person until a tutor for (5). b

20 him has been appointed by the Court.

(3) A person shall not take any step in any proceedings as cf. R.S.C.
tutor for a mentally disable person unless he has been appointed tutor (()Rtg\a)rlgﬁs.
by the Court or unless there has been filed (in addition to the docu- (g) (b)

(c}.

ments mentioned in rule 4 (6))—

25 (a) in a case to which subrule (1) applies, a certificate by the
tutor that he is curator for the mentally disable person and
specifying the date on which and the manner by which he
became curator; or

(b) in a case to which subrule (1) does not apply, a certificate
30 by his solicitor that he knows or that he belicves that
subrule (1) does not apply and giving the grounds of his

" knowledge or belief.

6, (1) Where originating process in any proceedings is served on Non-
a disable person and an appearance is required to be entered by the appearance
. 35 disable person within a limited time but no appearance is entered byr'siést;ibl.e
within that time, a party to the proceedings shall not take any step in Cp; R S‘C
the proceedings affecting the disable person until an appearance is (Rev.) 1965,
entered by a tutor for the disable person. 0. 80. 1. 6.
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(2) Where, in proceedings in the Fquity Division, notice of a cf. R.5.C.
judgment or order is served on a disable person and an appearance (RBV-)rIé‘GS,
is not entered by the disable person, the Court may stay proceedings .

5 under the judgment or order until an appearance is entered by a -
tutor for the disable person. ' : ‘

(3) A person moving for an appointment under this ryle shall, ¢f. RS.C.
unless the Court otherwise orders, serve notice of the motion on the g\;g-) 1255-
disable person. . g g) (tli;.
. 46).
10 7. (1) The Court may, on motion by a party to proceedings or Appoint-
any other person, apppint a tutor for a disable person for the purposes E‘Zﬂégv

. urt,
of the proceedings. £ RS.C.
. . * (Rev.) 1955,
- Q, BO, 1r. 3
: . (4) (3),
6. -
(2) The evidence on a motion for an appointment under sﬁbrule cf. RS.C.
(1) &hall inclugle evidence— . gl?[').)rlgss,
15 (a) that the person for whom the tutor is proposed to be (5) (7).

appointed js a disable person;
(b) that the proposed tutor—

(i) consents to act; .
(ii} is a proper person for appointment; and

20 (ili) has no intersst in the proceedings adverse to the
interest of the disable person;

(¢) that the disable party is in default of appearance, if that is
the fact.

B. (1) The Court may, on motion by a party to proceedings or by Removal.
25 any other person or of its own motim_:l—

(a) remove a tutor; and )
(b) stay the proceedings until appointment of a tutor in place
of the tutor removed,

(2) A person moving for an order under this rule shall, unless
30 the Court otherwise orders, serve notice of the motion on the tutor

whose removal is sought and on the disable person for whom he is
, tuator.
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9. Part 15 rule 20 (1) does not apply to an opposite party who i3 No imputed

& disable person. admission
on plead-
ings,

cf. RS.C.
(Rev.) 1965,
O, 80, 1. 8.

10, Parts 23 and 24 apply to a disable person and to his tutor. Discovery
and interro-
gatories.

cf. RS.C.
(Rev.) 1965,
0.80,1.5.

5§ 11. (1) Where proceedings bave been commenced, and afterwards Com-
an agreement is made by the tutor in the proceedings of a disable PEOHUSE- elc.
person for the compromise or setflement of any matter in dispute Of mattermn

. \ it.
in the proceedings, the Court may approve or disapprove the f;lfuRSC

agreement. (Rev.) 1965,
Q. 80, 1. 10.
10 {2Z) An agreement approved by the Court under subrule (1)
is as binding on the disable person as if the disable person were not a
disable person and his tutor were his agent to make the agreement.

(3) An agreement disapproved by the Court under subrule (1)
is not binding on the disable person.

15 - (4) This rule does not apply to an agreement for a com-
promise or settlement to which the Damages (Infants and Persons of
Unsound Mind) Act, 1929, applies.

12. (1) A tutor shall not, except by leave of the Court, hring Payment
money into Court under Part 22 or accept money brought imto into Court.
20 Court under that Part, cf. RS.C.
. (Rev.) 1965,
0. 80, 1. 10.
{2) Subrule (1) does not apply to the acceptance of money
brought into Court under Part 22 where the Damages (Infants and
Persons of Unsound Mind) Act, 1929, applies to that acceptance.

13. (1) Where a claim enforceable by proceedings in the Court Com-

25 is made by or on behalf of, or against, a disable person and, before grrf)mjse, ete.
proceedings are commenced to enforce the claim, an apgreement is etore suit.
made by or on behalf of the disable person for the compromise or ﬁifv'si'?éss

scttlement of the claim, the Court may approve or disapprove the ¢, 80,r.11

agreement, (1) (5)}.
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(2) An agreement approved by the Court under subrule (1)
is as binding on the disable person by or on whose behalf it i3 made
as if the disable person were not a disable person and, where the

5 apreement is made by another person on behalf of the disable persom,
as if that other person were his agent to mmake the agreement.

(3) An agreement disapproved by the Court under subrule (1)
is not binding on a disable person by or en whose bebalf it is made.

{4) Notwithstanding Part 4 rule 2 (which relates to cases where . g.S.C.
10 a statement of claim is required), a person may commence proceed- (Rcv.) 1965,
ings by summons for approval of an agreement under this rule and O: 80, 1. 11
may, by the summons, seek enforcement of the claim in case the
Court does not approve the agreement.

(5) Where, in proceedings by summons under tbis rule, a claim cf. R.S.C.
13§ is made under the Compensation to Relatives Act of 1897, the plaintiff ékg‘é) 1965,
shall file and serve with the summons a full particular of the matters (2) - 11

specified in section 6 of that Act.

(6} Where, in proceedings under this rule, the Court does not cf, R.S.C.
approve an agreement but the plaintiff seeks to enforce the claim, the (Rev.) 1965,

0 Court may give directions for the further conduct of thc proceedings. ?1 )80- r.1l

14. (1) The Court may give its approval under rule 11 or rule Termsof
13 on terms. approval.

{2) Without affecting the generality of subrule (1), the

Court—
25 (a) may, as a term of its approval, require that any money or
other property payzble or applicable to or for the benefit of
8 disable person be dealt with by way of settlement or
otherwise as the Court thinks fit for the benefit of the disable
person ; and
30 (b) may make such orders as it thinks fit for the carrying out of

its requirements under paragraph (a).

15. (1) This rule applies where, in any proceedings, a document is Sarvice.
required to be served personally on a disable person. el R5.C
{Rev.) 1965,
0.80,r. 16
(1).
(2) Personal service on a disable person shall not be effected
35 otherwise than in accordance with this rule.
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{3) Where the disable person has a tutor in the proceedings,
the document may be served on the tutor.

{4) The document may be served on any person (including the cf. R.5.C.
5 disable person) whom the Court may, before or after service, approve. i(I}R%V') 1965,

, 80, 1. 16
(3).
(5) Where the person to be served is an infant and has po cf. R.S.C.
tutor in the proceedings, the document may be served— {Rev.) 1965,
i
a).

(a) if he is aged 16 years or upwards, on him;

{b} on a parent of his or a pguardian of his person or of his
10 estate ; or

(c) if he has no parent and has no guardian of his person or of
his estate, on a persen with whom he resides or in whose
care he is. :

{6) Where the person to be served is a mentally disable person cf. R.5.C.

15 and has no tutor in the proceedings, the document may be served— ((JR'ﬂa‘a)rlfl’gi

{a) if he has a curator, on the curator; or (2) (b).

(b) if he has no curator, on a person with whom he resides or
in whose care he is.

(7) A document served pursuant to any of subrules (3) to (6) ¢f. R.S.C.
20 must be served in the manner required by the rules with respect (()REV-) 1865,

‘ 80, 1. 16
to the document. (2).

(8) A judgment or order requiring a disahle person to do, or cf. R.5.C.
refrain from doing, any act, a notice of motion for the committal of a (Rev.) 1965,
disable person, and a writ of subpoena against a disable person, must, ( 4')30' r. 16
25 in addition to any other service required by these rules, and notwith- )

standing aaything in subrules (3) to (6), be served personally on the
disable person.

(9) Subrule (8) does not apply to an order for interrogatories !Ef- RS.C.

\ \ . Rev.) 1965,
or for discovery or inspection of documents. 0. 80, 1. 16
4).
30 (10) This rule does not extend the jurisdiction of the Court

over a disablc person absent from the State,
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PART 64.
Business NAMES.

1. In this Part, “business name” means a name, style, title or desig- Interpre-
5 nation under which a person carries on a business, not being a name tation.
consisting of the name of that person and the name of each other cf. Act No.

person, if any, in association with whom that person carries on :51'415(’%'
business, without any addition, 5(1) (a).

2. (1) Where a claim for relief is made against any person in Progeed-
10 respcct of anything done or omitted or suffered in the course of, or ingsin
otherwise relating to, a business carried on, within the State by that g::r‘l’;"“
person under a business name and that business name is not, on the ’
date on which proceedings in the Court for thar relief are commenced,
registered under and for the purposes of the Business Names Act,
15 1962, in relation to that person, then, subject to this Part—

(a) the proceedings may be commenced and prosecuted against
that person in that business mame ;

(b) that business name shall, for the purpose of the proceedings,
be a sufficient designation of that person in any process or
20 other legal document or instrument ; and

(¢) any judgment given or order made in the proceedings may
be enforced against that person or, where there are two
or more such persons, against any of them.

(2) Section 14 (3) of the Business Names Act, 1962, {which
25 subsection relates to proceedings in a business name) does not apply
to proceedings in the Court.

3. (1) Where a pérson is carrying on business within the State Service.
under a business name not registered under and for the purposes cf. Act No.
of the Business Names Act, 1962, in relation to that person, any 11, 1962,
30 originating process or other document in or relating to any proceed- & 31 (2).
ings may be served—

(a) by leaving it at a place within the State where the business
is carried on with some person apparently engaged (whether
as servant or otherwise) in the business and apparently of

35 or sbove the age of 16 years; or

{b) by sending it by certified mail addressed to the business
name or to the person to be served and addressed to a place
within the State where the business is carried on.
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(2) Subrule (1) applies whether the person to he served
is sued in his own name or in a business name.

{3) Service in accordance with subrule (1) shall have effect cf. Act No.

p 11, 1962,
as personal service. 5. 31 (2).

(4) Where a document is served in accordance with either of
paragraphs (a) and (b) of subrule (1), the place of service shall,
for the purpose of the proceedings, be the place mentioned in that
paragraph, wherever (whether within the State or not} the person
served may be at the time of service.

(5} This rule does not limit the operation of section 31 (2)
of the Business Names Act, 1962, or of any other Act or any rule
or rcgulation relating to service.

4. (1) Where any person is sued in a business pame, he shall Appearance.

15 not enter an appearance except in his own name. cf, General
Rules of
the Court,
O. 28, y1. 10,
17.

(2) Where any person enters an appearaoce in proceedings in of. R.S.C,
which he is sued in a business name, he shall file and serve with his (Re\lr.) 1355-
notice of appearance a statement of the names and places of residence 1) (‘35‘_
of all the persons carrying on business under that business name on
20 the date of commencement of the proceedings,

{3) Where a person fails to comply with subrule (2), the
Court may order that his appearance be struek out.

5. (1) Where procecdings are commenced against any person in Amend-
a business name, the plaintiff shall, as soon as practicable, take all mentasto
25 reasonable steps (whether by way of discovery, interrogatories or parties.
otherwise} for the purpose of ascertaining the name of the defendant
and shall, so far as practicable, make amendments so that the
proceedings are continued against the person sued in his own name
and not in his business name.

30 (2) Where proceedings are commenced against any person in
a business name, the plaintiff shall not, without the leave of the Court,
take any step in the proceedings, except in respect of service of the
originating process and except for the purpose of compliance with
subrule (1), untif amendments are made in accordance with sub-

35 rule (1). '
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(3) Where an amendment is made under this rule, the mode of
amendment and service after amendment shall be in accordance
with rules 7, 8 and 9 of Part 20.

5 (4) A party may make any amendment pursuant to rule 2 of
Part 20 notwithstanding that he has made an amendment under this
rule,

6. (1) Where proceedings against 2 person in a business name are Exccution.
continued by leave given under rule 5, a judgment or order against of p.S.C.
10 that person in the business name shall not be enforced by exccution (Rev.) 1965,

except as mentioned in this rule. 0. 81, 1. 5,
(2) A judgment or order against a person in a business name cf. R.S.C.
may be enforced by execution against any property of the business (Rev.) 1965,
carried on under that name and, where the judgment or order is against ‘9 1,m.
15 partners, against any other property which is property of the partner-
ship.

{3) In subrule (2), the expression “property of the business”, cf. R.S.C.
in relation to a judgment or order against a person in a business- (Rev.) 1965,
name, mecans all property and rights and interests in property, 9,'81' . 5
20 originally brought into the business carried on under that name or 55 vic. No,
acquired, whether by purchase or otherwise, on account of the 12,5 20
business, or for the purposes and in the course of the business, being (I)-
property, rights or interests of that person.

7. (1} Notwithstanding rule §, the Court may vary a judgment or Variation
25 order against a person in a business name so as to make it a judgment of judg-
or order against that person in his own name and, when so varied, the m':l“t ot
judgment or order may be enforced accordingly. order.

(2) Notice of a motion for a variation of a judgment or order

under subrule (1) shall be served personally on the person against

30 whom the judgment was given or the order was made, and rule 3
shal]l not apply to that service.

8. (1) Where it appears to the Court that some person has or Discovery
may have knowledge of facts, or has or may have in his possession, in nid of
custody or power any document or thing, tending to assist in the Tule15

33 ascertainment of the name or description or other identification of a and 7.
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defendant sued in a business name, the Court may, for the purpose
of enabling amendments to be made under rule 5 or a variation of a
judgment or order to be made under rule 7—

5 (2) order that person to attend before the Court or an officer
of the Court and be orally examined on any matter relating
to the mame or description or other identification of the
defendant ;

(b) order that person to produce any document or thing in his
10 possession, custody or power relating to the name or descrip-
tion or other identification of the defendant; and

(c) if that person is a eorporation, order the corporation or any
officer of the corporation to produce any document or
thing in the possession, custody or power of the corporation

15 relating to the name or description or .other identification
of the defendant.

(2) In subrule (1), “description”, in relation to a defendant,
includes the place of residence, place of business, occupation and sex
of the defendant.

20 (3) Part 3 rules 2 (2}, 3 and 4 (which relate to service,
conduct money, and expense and loss) apply in relation to an order
under this rule as they apply in relation to an order under Part 3
rule 1.

PART 65.
25 DOCUMENTS.

1. (1) A document in any proceedings shall be headed “In the Heading
Supreme Court of New South Wales” together with a reference to the and title.
appropriate Division or to the Court of Appeal and shall show the
serial number of the proceedings.

30 (2} A document in any proceedings between parties shall be
entitled between the parties, and not otherwise.

(3) A document in any proceedings in which there is no
defendant shall be entitled “The application of” together with the
name of the plaintiff, and not otherwise,

35 (4) Except in the case of an originating process or a minute ¢f. Con-
«  of a final judgment or final order, a document may bear an abbrevia- solidated
tion of the titl of the proceedings sufficient to identify the SQUiLY

proceedings. 11{9"55? of
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2. (1) This rule applies to a document prepared by a party for Paper and
use in the Court, except 1o the extent that the nature of the document WAting.

renders compliance impracticable. (%‘33‘ ?965,

0. 66,11. 1,
2(1).

5 (2) A document shall be on paper of durable quality, capable cf. R.S.C.
of receiving ink writing, and mcasuring about 13 inches long and ((}R%‘é) lfGS.
8 inches wide. High 'Crém:t
: Rules, 0. 61,
r.4 (1) (e).

(3) The writing on a document shall be on one face of the cf. H.C.R.,
paper only and a margin of not less than two inches shall be kept clear ©- 6%«’1; 4
10 on the left hand side.

{4) There shall be a space of not less than a quarter of an mch Cf H.CR,

61,1.4
between the lines of writing. ( 1) (by.
(5) The writing shall be clear, sharp, legible and permanent.
(6) A carben copy shall not be filed,
15 (7) A document shall not be filed if it bears any blotting, cf. Court
erasure, or such alteration as to cause material disfgurement, of Appeal
W
a).

3. (1) A document prepared by a party for use in the Court shall Backsheet,
have a backsheet—

(a) headed “In the Supreme Court of New South Wales"

- 20 together with a reference to the appropriate Division or to

the Court of Appeal;
(b) showing—
(i) the serial number of the proccedings;

(ii) the title of the proceedings or an abbreviation of a
25 title of the proceedings sufficient to identify the
proceedings ;

(iii) a description of the document ;

(iv) the name, address and telephone number of the

solicitor for the party and, if the solicitor acts in the
a0 proceedings by an agent, the name, address and
telephone number of the agent.
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{2) Where the party preparing a document for use in the Court
is not represented by a solicitor, subrule (1) (b) (iv) doez not
apply, but the backsheet shall show the name and address for service
5 of the party.
r

4, Dates, sums and other numbers shall be expressed in figures Npymbers,
and not in words. <. RS.C.
(Rev.) 1965,
O.41,r. 1
. N.

5. The Court may order to be struck out of any document any Scandal,

matter which is scandalous, frivolous, vexatious, irrelevant or otherwise ete.
10 oppressive. cf. RS.C.
(Rev.) 1965,
0. 18, r.19
(1); 0. 41,
- r.4.

6. (1) The registrar of each Division shall have charge of the Charge of
documents in proceedings in the Division and of the records of the documents
Division. and

. records,
(2) The registrar of the Court of Appeal shall have charge of
15 the documents filed in proceedings in the Court of Appeal and of the
records of the Court of Appeal, :

7. (1) A person may not search in the registry for or inspect any g, cp.

document in any proceedings except with the leave of the Court. cf. General

Rules of the

{(2) Subrule (1) does not apply to a party to the proceedings cf, G.R.C,,
20 or to the Registrar General. 0.29,r. 8.

PART 66,

SOLICITORS.

1. (1) Every matter or thing which under the Act or the rules or Powerto
otherwise by law is required or allowed to be done by a party may acthy

25 be done by his solicitor. solicitor
ef. General

. Rulesof
(2) Subrule (1} does not apply where the context or subject the Court,”

matter otherwise indicates or requires. Q.4,r.1,
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2. Where a solicitor or his partner acts as solicitor for any party Adverss
to any proceedings, or is a party to any proceedings, that solicitor parties,
shall not, without leave of the Court, act for any other party to the cf. Solici-

roceedings not in the same interest. tors Prac-
5P & tices Rules,

r. 18,

3. (1) Where a sclicitor acts for a party in any proceedings, the Change of
party may change his solicitor. solicitor.
: <f. R.S.C.
(Rev.) 1955,
Q.67,r.1
(1).
(2) Where a party changes his solicitor, he shall file notlce of er. rS.C
the change and serve the notice on the other parties and, where (Rev.) 1965,

10 practicable, his form.er solicitor. (((2:1‘36'(.’.31)'1

4. Where a solicitor (in this rule <alled the principal solicitor) Change of
acts for a party in any proceedings and another solicitor acts as agent agent.
for the principal solicitor in the procecdings and the principal selicitor cf. R.5.C,
changes the solicitor acting as agent, the party shall file notice of the (Rev.) 1965,
15 change and serve the notice on the other parties and on the former 7.r.2.
agent solicitor.

5. Where a party acts for himse!f in any proceedings and afterwards Appoint-
appomts a solicitor to act for him in the procecdings, the party shali ment of
file notice of the change and serve the notice on the other parties. 5‘;‘“’“0"
‘ cf.R3.C.
(Rcv.) 1965,
0.67,1. 3.
6. (1) Where a solicitor acts for a party in any proceedings and Removal
afterwards the party determines the authority of the solicitor to act of solicitor.

for him in the proceedings— cf. R.S.C.
(Rev.} 1968,
(a) the party ‘shall file notice of the change and serve the notice 0. 67,1. 4.

on the other parties and on his former solicitor ; and

25 {b) the former solicitor may file notice of the change and serve
" the notice on the parties.

(2) Subrule (I) does not apply to a case to which rule 3
applies.

+

(1) Where a solicitor acts for a party to any proceedings and Withdrawal
afterwa.rds ceases to act, the solicitor may, subject to subrule (2), of solicitor.

ﬁle notice of the change and serve the notice on the parties. g G.RC,
. 4, 1.
FOURTH Giy+™>
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(2) A solicitor shall not file or serve notice of a change under ¢f. G.R.C.,
subrule (1) without leave of the Court unless he has, not less than ?i ;" r.5
seven days before doing so, served on his former -client notice of his ~ "

S intention to file and serve the notice of change.

{3) A solicitor filing a notice of change under subrule (1) <f. G.R.C,
shall, except where the natice is filed with the leave of the Court, file ?1‘)" L5
and serve with the notice an affidavit showing service in compliance ‘*°°

with subrule (2). .

10 (4) A solicitor may serve a notice under this rule on his ¢f. G.R.C,
former client by posting it to the former client at the residential or ?i;’ LS
business address of the former client last known to the solicitor. ’

8. A change of which notice is required or permitted to be filed Effect of

under any of rules 3, 4, 5, 6 and 7 shall not have effect as between Shauge-
15 2 party or solicitor to which the change relates on the one hand and C{i R-S-‘l:é 6
the Court or any other party on the other hand until notice of the f) %‘-’,')1__1 ’
change is filed and, as rcgards any other party, served on that other (1}.’

party.

9. (1) Where any signature by a solicitor is required or permitted ?ig“atl‘,‘f.e
20 for the purpose of any proceedings, the signature for the solicitor by tr?rr. solict-
any of the following persons shall, as well as the signature of the

solicitor, be sufficient— g 9('3 5 1C N

(a) a partner of the solicitor;

{b) a solicitor who is Sydmey agent of the solicitor for the
25 purpose of the proceedings ;

(c) a partner of the Sydoey agent;

(d) a solicitar employed by ike solicitor or by the Sydney agent ;
and

(¢) a signatory autborised under subrule (2).

30 (2) The registrar of any Division or of the Court of Appeal
may authorise a clerk of a solicitor fo be a signatory for the purposes
of subrule 1 (e) in all or in any class of proceedings in the Division
or in the Court of Appeal, as the case may be, for his master and for
any solicitor of wbhom his master is Sydney agent and may revoke any

35 autbority given under this rule.

(3) A signature made pursuapt to this rule shall be accom-
panied by a statement of the capacity in which the signature is made.

FOQURTH
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PART 67.
DEFAMATION, .
1. This Part applies to proceedings for defamation. Applica-
: tion.
cf. R.S.C.
{Rev.) 1965,
0.82,r. 1.
5 2. The particulars required by Part 16 rule 1 in relation to a state- Particu-
ment af claimm shall include— ) lars:_
publica-
tions and
innuendo.

(a) sufficient particulars of the publications in respect of which cf. R.S.C.
the proceedings are brought to enable the publications to be (Rg:‘z’J 19,‘?5»
identified ; and 3-{1),'1'1'. s

10 {b) where the plaintiff alleges that the matter complained of was
used in a defamatory sense other than its ordinary mean-
ing, particulars of the facts and matters on which be relies
in support of that sense. |

3. A defendant shall specifically plead any defence of protection.‘Pm;ectinn.

15 justification or excuse by law. justifica-
tion and
excuse,

cf. General
Rules of

4. (1) Where a defendant pleads fair comment (whether by way Particulars
of rolled-up plea or otherwise), the particulars required by Part 16 of defence.

rule 1 shall include— cof &R.C.,
. 14, 1.
(a) if, as the basis or part of the basis for the comment, he 1Ea (1);
20 relies on facts not stated in the matter complained of, ?Rse\?) 1965

particulars stating those facts; O.821.3

(b) if, as the basis or part of the basis for the comment, he i(z)

relies on facts stated in the matter complained of, particulars
stating which words in the matter complained of he alleges

25 are stalements of fact and on which of those alieged state-
ments he so relies; and

{c) particulars of the facts and matters on which he relies to .
establish the truth of the facts on which he relics as the
basis for the comment,

FOURTH
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(2) Where a defendant pleads truth and public benefit, the c¢f, G.R.C,,
powers of the Court under Part 16 rule 7 shall extend to orders in O. 14, 1.
relation to particulars of the facts and matters on which he relies to 184 (2).

5 establish—

(a) that the publication was made for the public benefit; and

(b) that the matter complained of was true.

5. Where a plairtiff intends to meet any defence by alleging that Pleading
the publication of the matter complained of was not in good faith— and

particalars:
10 (a) the plaintiff shall plead that allegation by way of reply; ‘;:;’é"f
and " faith,

(b) the particulars required by Part 16 tule | in relation to the cf R.S.C.
reply shall include particulars of the facts and matters from (Rev.) 1365,

which the absence of good faith is to be inferred. ?3)8 3

s 6 Part 22 rule 13 (1) (which relates to non-disclosure of a Payment
payment into Court) does not apply to money brought into Court into Court.

under section 22 of the Defamation Act, 1958. ¢f. R5.C.
Rev.) 1965,
.82, 1. 4
(2).

7. (1) Where a plaintiff accepts money brought into Court under Statement
Part 22 in satisfaction of a cause of action for defamation he may, gog‘f“
20 with the leave of the Court, make in open Court a statement approved ours.

by the Court in private. ?ile%s)% 6.

0.82,1.5
n.

(2) Where procetdings are settled before trial a party may, cf. R.S.C.

with the leave of the Court, mzke in open Court a statement ‘SRE‘E-) 15955-
approved by the Court in private. ). L.

25 8. Interrogatories as to the sources of information or grounds Interroga-

of belief of the defendant shall not bc allowed on an issue— tories.
(a) whether the whole or any part of the matter complained ‘éﬁﬁﬁ"fgss_
of was fair comment; or O.82,r.6

' (b) whether the publication by the defendant of the matter
30 complained of was in good faith.

FOURTH
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PART 68.

ADMINISTRATION OF ESTATES ; EXECUTION OF TRUSTS.

1. In this Part— Interpreta-
tion.
5 “administration proceedings” means proceedings for the adminis- (Rn%%?%s

tration of an estate or the execution of a trust under the § g5,
direction of the Court;

“estate” means estate of a deceased person.

2. (1) Proceedings may be brought for any relief which could be Relief

ranted in administration proceedings. without
10 P 5 geoeral
administra-
tion.

cf. R.S.C.
(Rev.) 1965,
0.85,r.2
(1).

(2) Proceedings may be brought for the determination of any cf. RS.C.
question which could be determined in administration proceedings, (Re‘g) 12955.
— » T
including any questlon () 2.
(a) arising in the administration of an estate or in the executlon
15 . of a trust;

(b) as to the composition of any class of persons having a claim
apuinst an estate or a beneficial interest in an estate or in
property subject to a trust; or

{c} as to the rights or interests of a person claiming to be—
20 (i) a creditor of an estate; ‘ ‘

(ii) entitled under the will or on the intestacy of a
deceased person; or

(iii) beneficially entitled under a trust,

(3} Proceedings may be brought for an order dlrectlng an cf. RS.C,

— (Rev,) 1965,
25 executor, administrator or trustee O.)SS, 1)'.2
&) to Furnish accounts; 3).(a
@) ‘ sb) Ec).

(b) to verify accounts;
(c) to pay funds of the estate or trust into Court; or
{d) to do or abstain from doing any act.
FOURTH
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(4) Proceedings may be brought for— cf. R.S.C.

. . {Rev.) 1965,
(a) an order approving any sale, purchase, compromise or other O, 85,1. 2

transaction by an executor, administrator or trustee; or €3§ {d)
e).

5 (b) directing any act to be done in the administration of an
estate or in the execution of a trust which the Court could
order to be done if the estate were being administered, or
the trust were being executed, under the direction of the

Court.
10 (5) None of subrules (1) to (4) iimits the operation of any cf. R.5.C.
other of them. {Rev.} 1965,
O.851.2
2) (3.

(6} In proceedings brought pursuant to this rule a claim need cf, R.5.C.
pot be made for the administration of the estate, or the execution of {(Rev.) 1965,
the trust, under the direction of the Court. ?1-}35

, L.

15 3. Rules 4 to 9 apply to administration proceedings and to pro- Application

ceedings brought pursuant to rule 2. 2ft°ru91cs

4. (1) 1n proceedings relating to an estate, all the executors of the Farties:
will of the deceased, or all the administrators of the estate, must be €X€CUtOrs,
parties. ete.

) cf. RS.C,
(Rev.} 1965,
0.85r.3
(1}.

20 {2) In proceedings relating to a trust, all the trustees must be cf R.S.C.
parties. (Rev.) 1965,
} 0.85r.3
1),

(3) Where proceedings are brought hy executors, administra- ¢f. R.S.C.
tors or trustees, any executor, administrator or trustee who does not (R""-)rlgﬁs-
consent to being joined as a plaintiff shall be made a defendant. T

25 5. (1) In proceedings relating to an estate, all the persons having Parties:
: a beneficial interest in or claimn against the estate need not be parties. benefi-
ciaries and
claimants,

cL. RSC, -

{Rev.) 1965,

0.85,1.3

(2).
FOURTH
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(2) In proceedings relating to a trust, all the persons having a cf. R.S.C.
beneficial interest under the trust need not be parties. (()Rg‘;-) 1355.
. 85, T,
(2).

{3) In proceedings relating to an estate or a trust, the plaintiff cf, R.S.C.
5 may make parties such as he thinks fit of the persons mentioned in (Rev.) 1965,
subrules (1} and (2). '?2')8.5' r.3

(4) This rule has effect notwithstanding rvle 3 of Part B of. RS.C.
(which Part relates to causes of action and parties), but does not g{%‘;) 1355-
limit the powers of the Court under that Part. &,

10 6, Where, in the taking of an account of dehts or liabilities under Claim
& judgment or order in proceedings relating to an estate or trust, under

a persen not a party makes a claim— judgment.
f. R5.C.

{a) a party other than the executors or administrators of the (Rev.) 1965,
estate or trustees under the trust shall not be entitled 1o ©: 85, 1.3
15 appear in rclation to that claim except by leave of the *°°"
Court ; and

(b) the Court mey, on terms, direct or allow any party 1o
appear either in addition to or in substitution for the
executors, administrators or trustees.

20 7. (1) The Court may make any certificate or order and grant Relief in
any relief to which the plaintiff is entitled by reason of any breach proceed-
of trust, wilful default or other misconduct of a. defendant notwith- ;Eﬁmgm
standing that the proceedings were commenced by summons. cf. RS C.
(Rev.) 1965,
.85, r.4,
(2) Subrule (1) does not affect the power of the Court under cf. R.S.C.
25 Part 5 rule 11 (which relates to the continuation on pleadings of (Rev.) 1965,
proceedings commenced by summons), O. 85, 1.4,

8. (1) The Court need not direct the entry of judgment or make General
an order for the administration of an estate or the execution of a 2dminis-
trust under the direction of the Court unless the judgment or order tration.
3( is necessary for the determination of the questions arising between (Iie\:.s)'cl:éﬁs,

the parties. 0.85r1.5
(1).

(2) When it appears to the Court that a judgment or order for <f. R.5.C.
* the administration of an estate or the execution of a trust under the (Rev.) 1965,
direction of the Court is necessary to prevent proceedings by creditors 2) (BS..
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of the estate or by persons ¢laiming to be entitled under the will or

on the intestacy of the deceased or to be beneficially entitled under
the trust, the Court—

Part 65.

5 (a) may direct the entry of judgment; and

(b) may further order that no steps shall be taken under the

judgment or order, or under any account or inquiry directed,
without the leave of the Court.

9, Where the Court makes an order for the sale of property com- Conduct
10 prised in an estate, or of trust property, the executors or administrators, of sale.
or the trustees, as the case may require, shall, unless the Court cf. R.S.

C.
otherwise orders, have the conduct of the sale. (Rev.) 1965,
: Q. 85,1. 6.
PART 69.

INFANTS' CUSTODY AND SETTLEMENTS ACT RULES.

15 1. (1) This rule applies to an application for an order under Custody,

section 5 of the Infants' Custody and Setilements Act of 1899 in cic.
respect of any infant. <f. Con-
;ohdatcd
quit
R?llcs);)f
1902,
r. 319,

(2) Where proceedings under that section in respect of the
infant are pending in the Court—

20 (a) the application shall be made by motion in the proceedings ;
and .

{b) notice of the motion shall, unless the Court otherwise orders,
be served on his parents or on the guardian of his person.

(3) Where no proceedings under that section in respect of the cf. CER,
25 infant are pending in the Court— ' r. 319,

(a) proceedings for the order shall be commenced by summons ;
and

(b) his parents or the guardian of his person shall, unless the
-Court gtherwise orders, be made defendants,
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(2} Where the infant is a ward of Court and a party to pending

proceedings in the Equity Division, the application shall be made by
motion in the proceedings,

(3) In a case to which subrule {2) does not apply, proceedings

for the order shall be commenced by summons.

(4) The evidence shall include—
(a) es to the infant—
(i) his age;

(ii) whether he has any parent living, or any gnardian
and, if not, what near relation he has;

(iii) with whom he is living or under whose care he is:
(iv) the position in life of himself and of his parents ; and
(v} the nature and amount of his property and income ;
{b) as to the person whom the infant proposes to marry—
(i) his age;
(ii) his position in life; and
(iii) the nature and amount of his property and income ;
{c) as to the proposed trustees—
(i) their pames;
(ii) their fitness to act; and
(iii) their written consent to act; and

(d) the heads of the proposed settlement.

FOURTH

Part 69.

2. (1) This rule applies to an application for an order under Part IT Marriage
of the Infants’ Custody and Settlements Act of 1899 for the sanction Settlement.
of a settlement by an infant.

c¢f. CER,,
T, 316,
317.

¢f. R.S.C,
&Rcv.) 1965,
.81, .9

(1) (o).

cf. R.S.C.
(Rev.) 1965,
0.91,r.9
(1) (b).

| cf. CER.

r. 316, 317;
R.SC.
(Rev.) 1965,
0.91,1.9

(2).
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PART 70.

TrRUSTEE AcT RULES.

DivisioN 1.—Investment,

Part 70.

5 1. The banks and corporations in which trust funds may be Authorised

deposited under section 14 (2) (f) of the Trustee Act, 1925, are—

All-States Discount Limited.
A.M.P. Discount Corporation ‘Limited.
Australia and New Zealand Savings Bank Limited.

10 Australian Resources Development Bank Limited,
Bank of New South Wales Savings Bank Limited.
Capel Court Securities Limited.
C.B.C. Savings Bank Limited.
Delfin Discount Company Limited.

15 E.S. & A, Savings Bank Limited.
First Federation Discount Company Limited.
Nationa! Discount Corporation Limited,
- Short Term Acceptances Limited.
The Bank of Adelaide Savings Bank Limited.

20 The Commercial Savings Bank of Australia Limited.
The Natiopal Bank Savings Bank Limited.
Trans City Discount Limited,

United Discount Company of Australia Limited.

investments,

cf. Consoli-
dated
Equity
Rules of
1902, 1.
314A.

2. The banks and corporations to which trust money may be paid Interim

25 under section 15 of the Trustee Act, 1925, are—
All-States Discount Limited. ‘
A M.P. Discount Corporation Limited.
Australia and New Zealand Bank Limited.
Australia and New Zealand Savings Bank Limited.
30 Banque Nationale de Patis

FOURTH
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Bank of New South Wales,
Bank of New South Wales Savings Bank Limited.
Bank of New Zealand.
5 Capel Court Securities Limited.

C.B.C. Savings Bank Limited.
Commonwealth Savings Bank of Australia.
Commonwealth Trading Bank of Australia,
Delfin Discount Company Limited.

10 English, Scottish and Australian Bank Limited.
E.S. & A. Savings Bank Limited.
First Federation Discount Company Limited.
National Discount Corporation Limited,

, Reserve Bank of Australia.

15 Rural Bank of New South Wales.
Short Term Acceptances Limited.
The Bank of Adelaide.
The Bank of Adelaide Savings Bank Limited.
The Commercial Banking Company of Sydney Limited.

20 The Commercial Bank of Australia Limited. -
The Commercial Savings Bank of Australia Limited.
The National Bank of Australasia Limited.
The National Bank Savings Bank Limited.
Trans City Discount Limited.

25 United Discount Company of Australia Limited,

Division 2 —Judicial Advice.

3. (1) A statement under section 63 of the Trustee Act, 1925, Statement.
ghall— <f. C.ER.,
. . . r. 310 (2).
(a) be divided into paragraphs numbered consecutively ;
30 (b) state the facts concisely; and
(c) state the question for opinion, advice or direction.
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(2) Notwithstanding Part 7 rule 1 (2), the originating process
in proceedings under section 63 of the Trustee Act, 1925, need not
state the question for opinion, advice or direction,

35 4. An opinion, advice or direction under section 63 of the Trustee Order.
Act, 1925, shall be given by order. cf. CER.,
. r. 311,

5. The time for an application under section 63 (10} of the Trustee Application
Act, 1925, shall, subject to that subsection, be 28 days afterby
the date of receipt by the applicant of notice under section 63 (8) beneficiary.
10 of that Act or the date of entry of the ordcr containing the opinion, cf. CER,,
advice or direction, whichever date is the later, r.312.

6. An appeal shall lie to the Court of Appeal from an opipion, Appeal,
advice, direction or order under section 63 of the Trustee Act, 1925, o CER,,
including an opinion, advice, direction or order given or made by a r. 313 (1).

15 master. '

Dhvision 3.—New Trustees.

7. This Division applies to an application for the appointment of Application,

a new trustee under Part III of the Trustee Act, 1925, ef. CER,,
r.314 (1).

8. The evidence in support of the application shall show— Evidence

. . s ally.

20 {a) the nature of the trusts still subsisting ; 5:“35;

(b) the nature and value of thc trust property ; €. 314 (1.

(c). whether any and, if so, what part of the trust property is
subject to the Real Property Act, 1900;

(d) the person beneficially entitled ;
25 (e)' the fitness of the proposed new trustee ; and

{f) the consent of the proposed new trustee,

9. (1) CQaly onc affidavit of the fitness of a proposed new trustee Fitness of

+  shall be required, unless the Court otherwise orders, new trustee,
cf. CE.R.
r.314 (3).

FOURTH
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(2) An effidavit of the fitness of a new trustee shall set out— cf.3 (1341-1(%1)
T. .

(a) his position in life;
(b) how long the deponent has known him;

5 {c) that he is, to the knowledge of the deponent, of good credit ;
and

(d) that be is, to the best of the information and belief of the
deponent, of good character, repute and business habits.

DivisioN 4,—Payment inta Court.

10 0. This Division applies to the payment of funds into Court under Applica-
Part IV of the Trustee Act, 1925, and to proceedings arising out of tiom.
payment into Court under that Part.

11. (1) A person wishing to transfer funds (other than money) Cases
iote Court shall commence proceedings by summons for directions where
15 in relation to the transfer and shall transfer the funds into Court in Proceedings

the proceedings in accordance with the directions of the Court, ::q(u;gc;i
. . . L 304 ( 2)’
(2) A person wishing to pay funds into Court and to obtain

any order in relation to the funds shall commence proceedings by
summons for the order and shall pay the funds into Court in the
20 proceedings.

(3) A person commencing proceedings pursuant to this rule
shall nof, unless the Court otherwise orders, join any person as a
defendant in the proceedings.

12. (1) Subject to rule 11, 2 person wishing to pay funds into Payment
25 Court need not commence any proccedings in relation to the pay- gtu

ourt
ment. without

proceedings.

(2) The affidavit required by rule 13 and any other document cf. C.E.R.,
filed in relation to the funds paid into Court shall, subject to subrule I 303.
(3), be entitled in the matter of the trust concerned, describing the
3¢ trust so as to be distinguishable, and shall be assigned a serial number
under Part 1 rule 10 as though the filing of the affidavit were the
commencement of proceedings.
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(3) Where funds have been paid into Court without the com- ¢f. CE.R,,
mencement of procecdmgs and afterwards proceedings are com- fr. 308,
menced for any order in relation to the funds— 303.

5 (a) documents in the proceedings shall be entitled in accordance
witb the rules but shall bear the serial number assigned
pursuant to subrule (2); and

(b) the affidavit filed under rule 13 may be used as if filed in
the proceedings.

10 13. (1) A person paying funds into Court shall file an affidavit in Affidavit.
accordance with this rule. cf. CER.,
r. 303,
(2} The affidavit must be made by the person paying the
funds into Court or, if that person is a corporation, by an officer of
the corporation,

15 (3) The affidavit shall set out— cf.C.ER.,

{a) a short description of the trust and of the instrument creat- RS.Ch
ing it or, as the case may be, of the circumstances in which (()Rﬂ') 1965,

.92 r2
the trust arose ; ).

(b) the amount and description of the funds;

20 (c) the names and addresses, so far as known to the person
paying the funds into Court, of the persons interested in or
entitled to the funds;

{d) where any person interested in or entitled to the funds is

under the age of 16 years, the name and address, so far as

25 konown to the person paying the funds into Court, of a
parent or guardian of his person or estate or, failing these,

of a person with whom he resides or in whose care he is;

(e) where any person interested in or entitled to the funds is,
owing to mental illness, incapable of managing his affairs
30 in respect of the funds, the name and address, so far as
known to the person paying the funds into Court, of his
curator (if any) or, if he has no curator, of a person with
whom he resides or in whose care he is.

(f) the name of thc person paying the funds into Court and an

35 address of a place within two miles of the General Post

Office, Sydney at which documents for him relating to the

funds paid into Court (including originating process) may

_be left during ordinary business hours and to which such
documents may be posted.

FOURTH



495

Supreme Court,

FOURTH SCHEDULE-—continued. .~ Part 70.

14. A person paying funds into Court shall, unless the Court Notice.
otherwise orders, post, not more than one day after the date of pay- cf. C.E.R,,
ment into Court, notice of the payment into Court to each person T.305.

5 whose name and address is set out in the affidavit under rule 13 pursu-
ant to paragraphs (c), (d) and (e) of rule 13 (3),

15. A person paying funds into Court shall answer all such Inquiries.
inquiries relating to the application of the funds as the Court may cf. C.ER.,
make or direct. r. 303 (6).
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SCHEDULE A.

Pt.1,r. 4

RULES AMENDED AND CONTINUED,

The rules described in the first column are those published in the Gazette of the number
5 and date specified, as amended from time to time, and referred to by the title specified.

First Column,

Second Column,

Title of rules.

Rule, etc. to
be amended.

Amendment.

Gazette in
which rules
10 published.
No. 65 dated|
14th June
1957,
5
No. 114 dated
14th June
1935,
20
25
30
35
40
45
50

Justices Act
Appeal Rules.

Matrimonial
Causes Rules.

Rule 7 ..

Rules 9, 10 and
11

Rulc:ﬂ. 1 to 26
(inclusive).

Rules 34 to 146
(inclusive),
Rule 147

Rules 148 to 151
(inclusive).
Rule 152

Rules 1524, 1528,
152c and 152D,

Omit “‘otherwise the provisions of
Order XX1V of the General Rules
of Court shall apply.”. .

Omit the rules.

Omit the rules.

Omit the rules.

Omig the rule; insert the following
rule;:—

147, When the judge in any
decree or order directs that costs
shall be paid by some person
named bot does mnot specify
the timec within which such costs
are to be paid, they shall be
payable within fourteen days
after service of & copy of the
registrar’s  certificate of the
amount allowed on taxation.

Omit the rules.

Omitl: the rule; insert the following
rule:—

152, The fecs of Court to be paid
in the Divorce Division shall be
those set forth in the Appendix,
Part IL.

Omit the rules.

After role 152G, insert the
following rule:—

1525, When on a taxation of
costs, part of the work ¢harged
for had been performed prior to
1st May 1952, the bill of costs in
respect of such work shall be
prepared, and costs in respect of
that work shall be allowed at
the raies and according to the
scales in force at the time the
work was performed. '
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FOURTH SCHEDULE-—continued.
SCHEDULE A.—continued.

First Column,

Second Column.

Title of rules.

Rule, etc. to
be amended.

Amendment.

5 Gazette in
which rules
published.
No. 114 dated
14th Jupe
10 1935—cont.
15
20
25
30 )
35
40
45
50
55

Matrimonial
Causes Rules
—conl.

Rules 153 to 157
(inclusive).
Rule 157a

Rule 158

Rules 159 to 175
{inclusive).

Rules 177 to 194
(inclusive).

Rule 196

Rule 197

Rule 158

Rule 1984 ..

Rules 1994, 200

Omit the rules.

Omit the rule; insert the following
rule;:—

157a. Where an order is made
that an application for attach-
ment shall stand over generally,
the applicant may, in the absence
of an order to the contrary,
amend the return day of the
application and re-serve it as so
amended.

Omi: the rule; insert the following
rule:—

158. The Sheriff shall bring
before the Court every person
arrested on a writ of attachment
as soon as practicable, and no
later than the first day upon
which the Court shall sit next
after such arrest. The Court
may thereupon deal with such
person, or may grant him bail,
with or without conditions,
pending a determination. If bail
is granted to such person, the
Sheriff shall release him forth-
with, or upon his complying with
.Euch conditions, as the case may
€,

Omit the rules.

Omit the rules.

Omit the rule,

Omit the rule.

Omit sub-rules (4) to (11) inclusive.

Omit the rule.

Omit the rules.

After rule 201, add the following
new rule:—

202. (1) Where a  person
desires to commence proceedings
or take any step in any
proceedings, and the manner or
form of procedure is not pre-
scribed by the Matrimonial
Causes Act (Commonwealth)

P 67307—32
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FOURTH SCHEDULE—continued.
SCHEDULE A.——continued.

First Column.

Second Column.

Title of rules.

Rule, etc. to
be amended.

Amendment.

5 Gaozeite in
which rules
published,
No. 114 dated
14th June
10 1935—cont.
15
20
25
30
35

0
No. 148 dated

14th July
1952.

45 No. 148 dated
14th July
1952,

Matrimonial
Causes Rules|
—cont.

Mining  Act—
Appeal Rules.

Solicitors” Pragc-
tices Rules.

Rules 1994, 200
—conl.

Appendix Part 1
(Forms).
Appendix Part II

Appendix  Part
I

Appendix  Part
IV.

Rules 2 to 19
(inclusive).

Schedule Forms

Nos. 1 and 2.°
Rule 18 ..

1959-1966 or the rules promul-
gated under that or any other Act
or by thesc rules, or that person
is in doubt as to the manner or
form of procedure, the Court
may, on application by that
person, give directions.

(2) Proceedings com-
meneed in accordance with the
directions of the Court shall be:
well commenced.

(3) A step taken in
accordance with the directions of
the Court shall be regular and
sufficient.

(4) Subject to subrules
(2) and (3), the Couri may vary
or djscharge a direction given
under subrule (1) and may give
such further or other directions as
the Court thinks fit.

) The powers of the
Court under this rule may be
exercised by the Registrar,

Omit Forms 1 1o 17 (inclusive),

Omit

items numbered 1 to 14
tinclusive), 17 to 29 (inclusive)
and 34.

Omit the Part,
Omit the Part. l
Omit the rules.
Omit the forms.

Omit the rule,
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FOURTH SCHEDULE—continued.

SCHEDULE B.

Pt.1,r. 4.

RuLEs CONTINUED.

The rvules deseribed in this Schedule are those published in the Gazette of the number
5 and date specified, as amended from time to time, and referred to by the title specified.

Gazette in which rules published.

Title of rules.

. 148 dated 14th July 1952
- 139 dated 15th December 1967

. 148 dated 14th July 1952 .
o. 148 dated 14th July 1952
. 148 dated 14th July 1952
. 148 dated 14th July 1952

. 148 dated 14th July 1952
. 148 dated 14th July 1952
. 148 dated 14th July 1952
. 148 dated 14th July 1952
. 148 dated. 14th July 1952
. 148 dated 14th July 1952

. 148 dated 14th July 1952

. 148 dated 14th July 1952
. 148 dated 14th July 1952

. 148 dated 14th July 1952
. 148 dated 14th July 1952

. 5 dated 5th January 1937
. 139 dated 15th December
. 148 dated 14th July 1952
. 148 dated 14th July 1952
. 144 dated 29th December 1967

No. 148 dated 14th July 1952

No.
No.
No.

50 No.
0 No.

*

148 dated 14th July 1952
148 dated 14th July 1952
148 dated 14th July 1952
148 dated 14th July [952
148 dated 14th July 1952

. 190 dated 19th September 1952
. 1 dated 6th January 1967
. 148 dated 14th July 1952
. 148 dated 14th July 1952

. 87 dated 26th May 1950
. 148 dated 14th July 1952

. 141 dated 27th August [985
. 148 dated 14th July 1952

1967

Admiralty Rules.

Adoption of Children Rules, 1966.

Arbitration Rules,

Auctioneers, Stock and Station and Real Estate
Agents Fidelity Guarantee Fund Claims Rules.

Barristers Admission Rules.

Barristers and Solicitors Joint Examinations Board
Rules,

Barristers and Solicitors New Examination Rules.

Dnﬁrislmrs Seniority and Suspension from Practice

ules.

Commissioners for Affidavits Rules.

Companies Rules, 1968,

Compensation for Resumption Rules.

Court of Disputed Returns Rules.

Criminal Appeal Rules.

Damages (Infants and Persons of Unsound Mind)
Act Rules.

Dormant Funds Rules,

Farmers® Relief Act Rules,

Inebriates Act Rules.

Jurors® Fines Enforcement Rules.

Legal Practitioners Act Rules.

Local Government Act—Extension of time for
Commencing Proceedings Rules.

Maintenance Orders {Facilities for Enforcement)
Rules,

Medical Practitioners Act—Appeal Rules,

Mental Defectives (Convicted FPersons) Act--
Appeal Rules,

Motor Vehicles (Third Party Insurance) Act—
Appeal Rules.

Motor Vehicles (Third Party Insurance) Act—
Extension of Time Rules.

Probate Rules.

Protective Jurisdiction Rules 1968.

Registration of Births Rules,

Service and Execution of Process Act Rules.

Shortening of Articles Rules.

Solicitors Admission Rules.

Solicitors’ Fidelity Fund Claims Rules.

Superannuation Act—Appeal Rules.

Taxation Appeal Rules.

Transport Act Rules,

Workers' Compensation Act—Extension of time
for Instituting Proceedings Rules,
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FOURTH SCHEDULE--continued.

SCHEDULE C.

Pt. 1, 1. 5.

RuULES RESCINDED.

The rules described in this Schedule are those published in the Gazette of the number
5 and date specified, as amended from time to time, and referred to by the title specified.

Gazette in which rules published.

Title of rules.

No.
Nao,
0. 109 dated 7th June 1935

. 148 dated 14th July 1952

. 77 dated 28th July 1965 e
. 604 datcd 13th October 1902

. 148 dated 14th July 1952

. 148 dated 14th July 1952

. 8 dated 21st January 1966

. 148 dated 14th July 1952

. 148 dated 14th July 1952

. 148 dated 14th July 1952

. 148 dated 14th July 1952
. 148 dated [4th July 1952
. 148 dated 14th July 1952
. 148 dated 14th July 1952
. 148 dated 14th July 1952
. 148 dated 14th July 1952
. 148 dated 14th July 1952
. 148 dated 14th July 1952

. 89 dated 8th May 1953 .
- 685 dated 20th December 1904 |
0. 148 dated 14th July {952 .

. 148 dated 14th July 1952

148 dated 14th July 1952
148 dated 14th July 1952

. 138 dated 13th December 1946

Alternative Defendants and Third Party Rules.

Arrest on Mesne Process Rules.

Charitable Collections Act Rules.

Commercial Causes Rules,

Commercial Causes Rules,

Consolidated Equity Rules of 1902,

Convention Rules.

Costs Rules.

Court of Appeal Rules.

Court of Marine Inquiry—Appeal "Rules.

Dentists Act—Appeal Rules,

Deserted Wives and Children Act—Entry of
Judgment Rules.

Evidence on Commission Rules.

Execution against Property Rules,

Execution against the Person Rules,

Gaol Delivery Rules.,

General Rules of the Court,

Fines and Forfeited Recognizances Rules.

Foreign Judgments Enforcement Rules.

Folr{eilgn Tribunals Evidence and Service of Process

ules.

Landlord and Tenant Act—Appeal Rudes,

Legal Process Facilitation Act Rules.

Prothonotary (Chamber Work) Rules.

Sheriff’s Rules.

Testator’s Family Maintenance and Guardianship
of Infants Act Rules,
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FOURTH SCHEDULE—continued.

SCHEDULE D. Pt. 60, 1. 1.
PoweRrs, ETc, oF MASTERS,
Part 1.
5 Powers, etc. under Imperial Acts
Column 1. Column 2, Column 3.
Imperial Act and provision. Description. Restriction.

19 & 20 Vict. c. 113; The
Foreign Tribunals Evidence
10 Act, 1856—
Soctlon 1. .
22 Vict, ¢, 20; “The Evndcuce
by Commission Act, 1859—
Section {.. .

Examination of witnesscs

.| Examination of witnesses ..

........

15 Part 2,
Powers, etc. under Acts.
Column 1, Column 2. Column 3.
Act and provision. Description. Restriction.
55 Vict. No. 12; Partnership
20 Act, 1892—
Section 23 {(n, a1 - ..| Eoforcement of scparate judgmentf  ........
against partnership property.
Act No. 29, 1897; Con-
tractors’ Debts Act of|
25 1897—
Section 14 Attachment of debts P
Act No. 11, 1898; Evndencc
Act, 18 98- .
Sections 49, 50 . Banker's books . .. . eberaan
0 Act No. 22, "1898:  Legal
Practitioners Act, 1898—
Part V ..| Bills of costs, charging orders feeraana
Section 56 (2) (b) ..| Time for notice of theft, etc, reeneran
Section 56 (3) .. ..| Claim against fund although no ceevrane
35 conviction.
Act No, 8, 1901; Judgment
lCreditors’ Remedies Act,
ParttV .. .. .| Charging orders .. . . ererane
FOURTH
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FOURTH SCHEDULE—continued.
SCHEDULE D.—continued.

Column 1. Column 2, Column 3.
Act and provision, Description, Restriction.
§ Act No. 45, 1901; Married
Women’s Property Act,
1901~
Section 22 .. ..| Property questions between;,  ........
husband and wife.
10 Act No. 29, 1902; Arbitration
Act, 1902—
Section 10 - .| Leave for subpoena
Section 11 Enlargement of time for award .| ..ooiis .
Act No. 24 1912; Inebriates
15 Act, 191
Section 31 Q@ .. ..| Leave a5 to time of commencement| —  ........
of action.
Act No. 45, 1912; Public
Works Act, 18]12—
20 Section 102 o ..i Time for notice of claim for com-|  ........
pensation.
Act No. 41, 1919; Local
Government Act, 19i9—
Section 580 (6) . Extension of time for action . ceraaaes
25 Act No. 42, 1924; Adminis- .
tration of Justice Act,
Section 5.. . .| Enforcement of judgment off — ........
British dominion.
30 Act No. 14, 1925; Trustee
Act, 1925—

Section 63 .. ..| Judicial advice . .| Except where ihe
master finds that the
trust estate exceeds

a5 $10,000 in value.

Part IV .| Payment into Court e . .| Except section 97 (2).

Act No. 15, 1926: Workers'
Compensation Act, 1926—
Section 63 (3) (a)

40 Act No. 25, 1929; Damages
Infants and Persons of
nsounded)Act 1929—
Section 5 (2)

45 Act No. 47, 1935; Maritime
Services Act 1935—
Section 40 1)

Extension of time for proceedings. .

.| Directions etc. as to money paid to

Public Trustee.

.| Extension of time for action

4sneren e
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FOURTH SCHEDULE—continued.

SCHEDULE D.—continued,

. Column 1.

Column 2.

Column 3.

Act and provision.

Description.

Restriction. i

5 Act No. 28, 1941; Auc-
tioneers, Stock and Station
and Real Estate Agents
Act, 1941—

Section 74

10 Act No. 15, 1942; Motor
Yehicles (Third Party In-
surance) Act, 1942
Section 15 (2) (b} (if) .
Section 30 (1) third para-
gtt;aph, subparagraph

Section 30 (2) (b) (i)

Act No. 22, 1950; Electricity
Commission Act, 1950—
Section 100 (5) .. .

Act No. 11, 1951; Sydney
Harbour Transport Act,
1951 —

Section 4 (5) .. ..

25 Act No. 36, 1954; Grain
Elevators Act, 1954—
Section 56 (5} .. .

Act No. 11, 1962; Business
Names Act, 1962—

15

20

.l Claim against fund although

conviction.

.| Extension of time for action

Extension of time for notice

.| Extension of time for action

Extension of time for action

Extension of time for action

Extension of time for action

Crenmusn

L s sy

30 Section 14 . .| Persons in defoult: orders for ceariian
compliance or stay of pro-
cecdings.
Part 3.
Column 1. Column 2. Column 3, '
35 P&;:Ei;’lﬁeg{ Description. Restriction, -
art 2— .
Rule 3 (1) ..| Extension and abridgement of time| Abridgement of time ex-
40 ' cluded, except by consent. .

FOURTH
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FOURTH SCHEDULE—conrinued.

SCHEDULE D.—continued.

Column 1.

Column 2.

Column 3.

Provision of
5 these rules.,

Description.

Restriction.

rt 7—
Rule 2 (2) (b)
Rule 5 (1
loPartQB—c .()(b)

Rule 5
Rule 10 ..
15 Rue1y ..
Part 10—
Rules 2, 3
Rule 13 ..
20 pyre 13—
ule2 ..
Rule 4 (3)
25 Rule7()
axt 15—
P I;a.llc 23 (4)
art 20—
30 Rules 1, 6
Rule 10 ..
35
40 Part 21—
Rule 1
Rule8 ..
Part 27 .
45 Part 28—
Rules 4, 5, 6
Part 29—
Rule 2 (2)
50 Rue2@®es
Rule3d ..
Ruled4 ..
«Part 30—

55 Rules 3, 4, §

Stay where solicitor’s name used
_without authority.
Time for appearance .

service by
copy of originating

Possession of land:
affixing
process.,

Substituted service ..

Informa} service: conﬁrmatmu

. .| Service outside the State
..| Expenses of service

in foreig.ﬁ
country.

Leave to take step belore appear-
ance.

.| Leave to continue where address in

notice of appearance not genuine.
Leave to ¢nter conditional appear-
ance,

Verification of defence ..
Amendment

Correction of mistake in judgment
or order.

Withdrawal of appearance
Stay to secure costs alter discon-
tinuance.

.{ Evidcoce by deposition ..

.| Interfm distribution

Appointment of receiver pursuant,
to direction.

Security of receiver.. - ..

Remuneration of receiver .

Accounts of receivers

.| Disposal of land .. .

Amendment of a pleading
excluded, except by con-
sent.

Restricted to a judgment
entered  pursuant to the
rules without direction for
entry, a judgment directed
to be entered by a master
or an order made by a
master,

........
........
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FOURTH SCHEDULE—continited.
SCHEDULE D.——continued.

Column 1. Column 2. Column 3,
5 P&g’;ﬁ‘?ﬁ eosf Description. Recstriction. ;
Part 36—
Rules 14, 15 Attendance of person confined, fori, = ....... .
the purpose of examination.
10 Part 37—
Rule 6 (1) Order on request for subpoena ..[ ........
Part 39— e
Rule5 .. .. Remuneration of Court expert .. Cresenes o
Part 40—
15 l};lc 5(2) Order for payment to the registrar | ....... .
Rule 3 .| Enforcement of judgment for pay- = ........
ment of money to the registrar. )
Part 43 ..! Discovery in aid of enforcement ..|  ........
20 Part 44—
Rule 2 Leave for issuc of writ of execution ceeinans
Part 45— oF
Rule 3 (1) ..| Two or more writs for levy of Pearaaas
property. s
25 Part 46 ..| Garnishment o frresses
Part 47 Charging and stop orders . ihsasnna
Part 48 . Accounts and inquiries .. ..| Exceptrules I and 2
Part 4% . Accounts and inquiries etc.: Equity| Except rule 3 (4) (b).
Division. .
30 Part 50— : -
Rule 5 ..| Investment of money paid into tersiaan
Court.
Part 52—
Rule 47 .. ..| Order for taxation of costs off ........
35 _arbitration.
Part 53—
Division 1 ..| Security for costs .. . s rersenn
Part 56 .. ..| Interpleader . PP
Part 58 ..| Evidence for zxtcrnal tribunals D
40 Part 59 ..| Enforcernent of external judgments| — ........
Part 62—
Rule 8 (1} ..| Taxation of fees of the Sheriff .. PR
Rule 9 {1) ..| Binding effect of bill of fees of the ceenanea
: Sheriff.
445 Part 63 . Disability .. ‘e .. ..| Exceptrules11,12,13and 14.
Part 64 . Business names .. .. . .| Except rule 8.
Part 66—
Rule 7 (2) Notice of change of solicitor . cesanaas
Part 68—
50 Rule 6 Appearance on claim under judg- hrereee
ment.
Part 70—
Rule 14 .. MNotice of payment into Court under heemanae
0 Part IV of the Trustee Act, 1925,
55 Rule 15 .. . .| Inquiries concerning funds paid into vesseaan
: Court under Part IY of the
Trustee Act, 1925,
FOURTH
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FOURTH SCHEDULE—continued.
SCHEDULE D.—continued,

Part 4,

General

1. Trial of proceedings pursuant to a judgment for damages to be assessed, of. Act No.
where the amount of the damages is substantially a matter of calculation 21, 1899, s,
and the Court directs trial before a master. 129 (1).

2. Trial of proceedings pursuant to a direction under rule 9 of Part 56
{which relates to interpleader).

3. Any matter (other than a irial) referred to a master by order of a Judge
or of the Court of Appeal.

4. Any order by consent or of course.
5. Any direction by consent for entry of judgment.

6. Punishment for contempt in the face of the Court or in the hearing of
15 the Court, where the Court is constituted by the master concerned, and
punishment for breach of ar undertaking given to the Court consiituted by

a master,

7. Proceedings and applications under section 72 of the Act for the
production for examination of a person confined.

20 8. Payment, transfer or delivery out of Court, and investment, of funds in
Court in the Equity Division,

9. Proceedings for perpetuation of testimony.

"FOURTH
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FOURTH SCHEDULE—continued.

SCHEDULE E. Pt. 60, r. 1;
61, r. 1.

PowgRrs, ETC. OF MASTERS AND REGISTRARS.

Column 1. Column 2.
5 Provision of these rules, " Description.
Part 19—
Rule 8 .. .- ..| Appointment for further-hearing of motion.
Part 26— "
Rule 1 . .. ..| Appointment for directions.
10 Part 33—
Rule 7 . . ..| Directions before setting down for trial.
Rul: 8 e . ..] Setting down for trial.
Part 37— )
Rule6(7) .. .. ..| Inspection of copy of subpoena.
15 Part 38—
Rule (1) .. . ..| Irregularity in affidavit.
Part 62—
Rule 5(3) .. . . .| Deposit for Sheriff™s fecs.
Part 65—
20 Rule7(1) .. . ..{ Search in the registry.
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INDEX TO BILL

Abuse of Process—summary stay or dismissal. .

Accounts and inquiries—
Costs in account . e .e .
Equity Division, in ‘e e .- ‘e
General ..

Acts. [See "Other Acts"]

Administration of estates; execution of trusts—|
General .. . . .e
Representative pamcs

Administration of Justice Act, enforcemcm of
external judgments

Admissions—

General .. .. . - -

Order for .. . .- - .

Pleadings, on .. . e .. .
Affidavits .. . . . - ..
Amendment . . . .- . .

Amendment of Acts
Amendment of Rules
Appeal 10 Court of Appeal—
Appeal after trial with Jury—orders ‘s
Appeal as of right .
Appeal by leave ..
Appeal excluded . .
Appeal from separate decnsmn - .
Appeal from master .. . . .
Appeal from registrar, etc.
Powers . ..
Procedure genera]ly
Appeal to Privy Council ..
Appearance—
Business name, person sucd in
General
Arrest on mesne proccss—abohshed .. ..
Attachment of debts, [See “Garnishment”.]

Rules
Bill
Section
Part Rule
13 5
52 | 44
. 49 -
48 .
68 .
8 14
59
. 18 .
82 . .
. 15 20
. 38 ..
. 20 .
6 .o .-
1 4
102
101 (1)
101 (3) .
101 (2), 104 .
103 .
104
104 .- ..
106-109 51 15-18
.. 51 3-18
18 e
. 64 4
. 11 .
10 e
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INDEX TO BILL—continued

Business, distribution of—
Commercial list ..
Court of Appeal and Dmsmns. between
Divisions, amongst

Business names

Causes of action-—joinder
Certiorari
Charging orders
Commencement of Act and RuIes
Commencement of proceedings
Commercial list .. .
Common law claim. [See “Tnal"]
Consolidation .. .-
Contempt
Costs ..
Court—

Closing to public

Composition

Continuance

Divisions ..

Judge to constltute Court

Jurisdiction . .
Counter-claims. [See "Cross-claims".]
Court and chambers—distinction abolished
Court expert. . .
Court of Appeal (see also “Appeal to Court

of Appeal”; “Judges of Appeal”)—

Business ‘e .. .. ..

Composition

Decision

Jurisdiction

Procedure generally

Sittings .. . . .
Cross-actions. [See “Cross-claims”.]
Cross-claims .. ‘e
Crown .
Criminal proceedmgs

Rules
Bill
Section
Part Rule
56
47-51 e .-
52-55 12 1
64
‘e 8 .
89 54 3,4
.. 47 1,2
2 1 b
.. 4
56, 89 14
e 12 2
48 55 .
76 52
80
25
22
38,41
40
23,24
11 .
- a9
47-51 .
42
45 .
44 . .
.. 51 .
43 .
78 &
3
17
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INDEX TO BILL—continued

Damages; value of goods—
Assessment generally
Assessment on appeal .
Case for equitable relief, in

Declaratory relief -

Defamation-—

General

Trial
Defence .
Detention of goods

[AN'D SEE “Damages value of goods"]

Directions
Disability
Discharge of lien or secunty
Discontinuance-—
Costs
General
Discovery——
Before suit
Business name, proccedmgs
in ..
Documents genera]ly
Enforcement, in aid of .
Interrogations .
Savings of proceedings for
Distribution—
Interim ..
Ofr shares ..
District Court—
Appeals from
Mandatory order to

Removal of proceedings from

Documents—
General .. ..
Serial number ..

Duty, order to fulfil

against defendant

B Rules
Bill
Section
Part Rule
‘e 35
107 ..
68
75
- 67 .
88 . .
‘e .15 .
93 17 6
. 42 5
26 -
. 63 .
74 .
52 16
21 .
3 .
64 8
23 ..
43 -
24 -
1 14
. 28 4
. 28 6
48, 105 .
49 .
49 .
65 ..
e 1 10
63 . .
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INDEX TO BILL—continued

Ejectment, [See “Land, possession of™.]
Enforcement of judgments and orders—
Charging orders .. .. . e
Discovery in aid .
External judgments .- ..
Garnishment .. . . ..
General .
Levy of propcrty
Stop orders
Writs of execution: general
Equity. [See “Law and Equity"”.]
Bvidence—
Commission, on ..
Court of Appeal in
Deposition by .
External Tribunal for .
Generally . . . .
Informal proof e .
[AND SEE "Aﬁ"ldav:ts"]
Execution of judgments and orders,
“Enforcement of judgments and orders™.]
Execution of Trusts [See “Administration of
estates; execution of trusts™.]
Experiments .. .

[See

Firms. [See “Business names".]

Foreign judgments. [See “Enforcement of
judgments and orders”.]-

Forfeiture, relief against

Fraud— ]
Charge of, trial with jury ..

Frivolity—summary stay or dismissal

Funds in Court .

Garnishment—

Generally . .

Restriction on, as to wages .
General issue, pleading of—abolished ..
Guardian ad litem e . .

Bill
Section

Rules

Part

Rule

98-100

102 (2)

82

73
88

27
27
58
36

25

46

15
63

2
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INDEX TO BILL—continued

Habeas corpus ad subjiciendum—
Order on application for writ of
Powers of Court of Appeal or Division
Powers of Judge of Appeal in vacation
Procecdings for .
Saving of writ

Income, interim distribution
Infants—

Custody

Guardianship

Maintenance .. .

[AND SEE “Disability™.]

Infants Custody and Settlements Act rules
Injunction—

General .

In lieu of quo warranto .
Inquiries. [See “Accounts and mqumes”]
Inspection of property .
Interest—

'Debts, on, in administration, etc. cases

Judgment, up to .

Judgment debt, on

Legacies, on, in admmlstranon etc cases
Interimn preservation
Interlocutory applications ..

Interpleader ..
Interpretation—

Act and rules generally
Interrogatories ..

Intra-curial arrangements ..
Irregularity

Joinder. [See *‘Causes of action™ and “Parties”.]

Joint liability

Judges (see also “Judges of Appeal”)
Appointment, etc

Interest in rate, etc.
Special offices
Transition

Rules
Bill
Section
Part Rule
71
49
46 e e
e 28 5
69 (2)
54 3,4
80 .
80 .
BO .
69
66
70
25 8-10
. 49 8
. 94 40 7
95 40 .
49 9
28 e
19, 26 6
56
19 1 8
- 24 .
39 e .
B1 - .
97 22 9
26, 27, 29,
37
30
28
13 .
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INDEX TO BILL—continued

Rules
Bill
Section
Part Rule
Judges of Appeal—
Appointment, etc. 31-36
Disqualification .. 110
Powers of single Judge of Appeal 46
Judgments and Orders—
Default 17
Entry .. .. 41
For possessmon oi‘ land 92 ..
Generally . 91-97 40
Minutes . 41 ..
Slip rule 20 10
Summary .. 13
[AND]SEE “Enforcement of judgments and
orders”.]
Jury . . 45-90 .
[AND SEE "Trial".]
Land—disposal of .. 30
Land, possession of—
Default judgment 17 7
Defence 14 15
Enforcement of Judgment _ 42 . 4
Notice to occupier - .- 7 8
Proceedings and judgment for 8,79, 92 .. -
Service .. . . 9 5
Law and Equity 57-64 . .-
Law, questions of .. .. 15 18
k)| -
Levy of property .. 45
Lien on property, dlscharge 74 -
Mandamus .. " 65, 69 54 3,4
Masters—
Appeal from Master . 104 60 9-17
Appointment, tenure, etc. 4o 111117 e .
Powers 118 60 1
Procedure before Master gcnerally .. 60 ..
Reference and removal to Judge 60 5-8
Medical examination . 25 e
Mentally ill persons [See “Dmabmty“]
Motions .. . 19
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INDEX TO BILL—continued

Rules
Bill
Section
Part Rule

New trial. [See "Appeal to Court of Appeal" ]
Next friend .. . 63 -
Naotice by the Court 9 14
Number (serial) of proceedings 1 10
Qath, power to administer 83
Officers. [See “‘Registrars and other oﬁiccrs”]
Order—

Effect as judgment 94

On terms . - 21 ..
Order nisi, substltuted proccdure .. 54 .
Otder to fulﬁl duty 65 ..
Originating process .- .. .. 7
Originating summons. [See “Summons™.]
Other Acts—

Citation T

Construction of Refercnces 8 .

Court to have powers of Judges under 24 . .

Procedures under superseded .. 77 54 .

Reference to 20 . .
Quster of office 70 .
Particulars 16
Parties—

Death before judgment .. 34 10

Generally .. .. . . 8
Partition of land. [See “Land”.]
Partnership. [See *“Business names™.}
Payment into Court .. 22 “
Pending proceedings 16 1 G
Person confined—

At commencement of Act 16 . .

Production, order for 72 . .
Personal property, disposal of .- 28 3
Pleading .. 15 .
Preliminary matters generally 1-21 1 .
Prerogative remedies 69 34 3,4
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INDEX TO BILL-—continued

Privilege—
Crown .e .

General ..
Privy Council. [See “Appeal to any Councd"]
Procedure, wanting or in doubt .. . e
Process, obscrvation of
Prohibition

Quo warranto—
Abolished .. .
Injunction ia Leu of

Receivers—
Generally . .- .- .o
Interlocutory appomtment
Recognizances
Registrars and other ofﬁcers
Registry hours .. .. .. -
Relator .e . .e o

Remission to Dmsmn .
Removal to Court of Appeal
Repeals .. -
Reply . . .o
Rule n151——subst1tuted procedu:e .
Rules of Court—

Continuance of ..

© . Generally .. . .- . . ..
> Relief from ' .
.‘; Rescission

Rnnnmg down case:s [Se-e. “Triziii“.]

~,-Samples ‘e . . .- . -
Savings. [See *“Appeal to Privy Council”,
- “Criminal proceedings”, and “Discovery™.]
o4 : Seals ‘e .. .e .n s
S(ecunty—-
., Costs - .. .. .

.Future conduct ..
Over property, d:scharge e

Rules
Bill
Section :
Part Rule
23 16
24 11
36 13
35 13
1 13
. 25 3
69 54 3,4
12
70
.. 29
67 . .-
.. .. 53 6-3
..| 15, 119-121 61 .
. .. 2 6
.. 4 5
53 - ‘e
53 .
5 .-
. 15
. 54
- 1 4
122-126 .. ‘e
.- 1 12
1 5
25 3
1 9
53 1-5
- 53 6
74 . .
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Rules
Bill
Section
Part Rule
Separate decisions of questions .. s .. 31
Appeal from 103 ..
Service—
External process . .. . . 57
Generally . .. .. . -. . . 9
Qutside State .. .. -. . . 10
Set-off. [See *‘Cross- clalms"]
Sheriff 62
Solicitors 65
Stated cases . 32
Statement of claim. [See “Commencement of
proceedings™; “QOriginating process”
“Pleading™.]
Stop orders .. 47 3
Subpoenas 37 -
Summary dlsposal .. . - 13
Summons .. .. . . . . 5
Time .. . 2 .
Transfer 54 12 .-
Trapsition 13-16 1 6
Trial—
Common law claims— )
Fraud, defamation, etc. 88
General . . . .- 86
Running down cases .. 37 .
Special exceptions 89 ‘e
Generally .. 35 34 .
Seiting down . . e . . 33 B
Special verdict ., . . . . 90 .- .ail
Trustee Act Rules .. .. .. .. . . 70 aeltid
Vacation .. . . 2 =R
Vexatious litigants .. .. - 84 an.. 4
Vexatious proeeedmgs—summary stay or =
dismissal .. .. - - .- .- 13 ¥. rl
View .. .. .- .. . e 25 ”9
. . . r'. e
Withdrawal .. e e L2l |gresd,
Writs of Execution genera.l]y .. .e . 44 |- - o
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