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dangerous act as outlined in Pullman.7 Simpson J (as her Honour then was) reserved her position 
on the issue, although expressed her doubt about the correctness of Pullman.8 

In response to the decisions of Pullman and Borkowski, vehicular manslaughter cases in NSW 
generally proceed on the basis of manslaughter by criminal negligence except in cases where the 
use of the vehicle is akin to a weapon and the impact involves an intentional collision: for 
example Lees v R [2019] NSWCCA 65 and R v Chandler (No. 2) [2017] NSWSC 1758, cases where, 
a car was driven so as to intentionally ram a person and a fence respectively, each of which were 
found to involve a mental element not far removed from that required for murder.9 

Given the uncertainty about the correctness and application of Pullman, difficult questions remain 
about when a regulatory or statutory breach will be capable of satisfying the element of 
“unlawfulness” for unlawful and dangerous act manslaughter. This is significant when considering 
the legislative hierarchy of serious road crimes that cause death, and the fact that manslaughter 
is at the top of that hierarchy with a significantly higher maximum penalty than other offences 
(See Annexure A – Table of serious road crimes and maximum penalties). This particular difficulty 
was alluded to in Davidson v R [2022] NSWCCA 153 at [208]: 

“In some cases, it may well be a matter of prosecutorial discretion as to whether an 
offender is charged with the aggravated statutory offence or manslaughter by 
criminal negligence. By way of example, an offender who causes the death of one or 
more persons as a result of engaging in a police chase could be liable either for the 
statutory offence or the offence of manslaughter. The relevant distinction, whether 
they were driving to escape pursuit by a police officer (s 52A(2)) or whether they were 
driving in such a breach of their duty to other members of the public as to merit 
criminal punishment, may often be a fine line.” 

Further, although no category of manslaughter can be considered more or less serious than the 
other, the determination of the basis upon which category of vehicular manslaughter the offence 
lies is nevertheless of some importance.10 Properly identifying the category provides clarity 
regarding the nature of the prosecution case and assists the Court in the sentencing process. 

In the view of the ODPP, there is significant force in the observation made by Simpson J in 
Borkowski at [3] that “unlawful and dangerous” is a composite concept; where, then, the conduct 
in question must be sufficiently dangerous so as to justify the application of the criminal law, it is 
not clear why a breach of a statutory or regulatory prohibition that meets this level of dangerous 
should not qualify as the relevant unlawfulness. 

In these circumstances, and noting the continued doubts expressed by the Court of Criminal 
Appeal as to the correctness of Pullman, the Commission may wish to consider this issue and 
whether legislative reform is appropriate. 

Availability of a special verdict for Dangerous Driving offences  

An offence under s 52A Crimes Act 1900 is an offence of strict liability. As such, the prosecution 
is not required to prove a mental element (that is, that the accused knew or intended that the 
manner of their driving was dangerous, although it must be voluntary). The ODPP considers that 
there is a degree of uncertainty as to whether a special verdict, as a consequence of the defence 
of mental illness at common law or, as now provided by the Mental Health and Cognitive 

 

 
7 R v Borkowski [2009] 95 A Crim R 15; [2009] NSWCCA 102 at [50]-[54] and [57]. 
8 Ibid at [3]. 
9 Davidson v R [2022] NSWCCA 153 at [33]. 
10 Davidson v R [2002] NSWCCA 153 at [204]. 
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Impairment Forensic Provisions Act 2020, the defences of mental health impairment or cognitive 
impairment,11 are available in relation to strict liability offences. This likely turns on an assessment 
of the nature of such defences, and whether they are directed towards a denial of the necessary 
mental element for an offence, or should be considered to be “true” or “complete” defences, 
directed to moral blameworthiness.12 

The ODPP notes that two District Court decisions (R v Sandoval and R v Piper),13 which specifically 
considered the question as it relates to the defence of mental illness at common law, determined 
that the defence was available in relation to dangerous driving offences. The ODPP also notes 
the recent decision of R v Masters [2022] NSWCCA 228, where the CCA considered the 
correctness of the trial Judge’s determination that the appellant had not made out the defence 
of mental illness for an offence under s 52A, but did not specifically consider the anterior question 
of whether the defence was available at law.14 

In the absence of appellate authority where the issue has been litigated, the Commission may 
wish to consider whether there is a need to resolve any remaining uncertainty as to the availability 
of the defences by legislative amendment. 

Accessorial Liability  

Accessorial liability arises infrequently in cases involving serious road crime. The liability of an 
accessory in such a case is governed by the ordinary principles of criminal complicity,15 as 
confirmed by the High Court in Giorgianni v R (1985) 156 CLR 473; [1985] HCA 29. This Office 
considers that the current accessorial liability principles are relatively settled and remain fit for 
purpose. 

ii. Whether the maximum sentences available for serious road crimes remain 
appropriate.   

The ODPP considers that the maximum sentences available for serious road crimes, as set out in 
Annexure A, remain appropriate. 

Serious road crimes that occasion death are generally prosecuted on indictment.16 The current 
prescribed maximum penalties for such offences indicate the seriousness with which the 
legislature views the offending conduct, whilst ensuring the Court has appropriate discretion to 
accommodate the broad range of driving conduct that may constitute the offence and the 
subjective circumstances of the offender. The ODPP has not observed any pattern of sentencing, 
in the Local Court, District Court or Court of Criminal Appeal, that indicates that the maximum 
sentences available for such offences require adjustment. 

We note that in 2011, the Sentencing Council of NSW considered whether standard non-parole 
periods should be introduced for dangerous driving offences, and ultimately recommended that 
there was no justification to do so.17 

 

 
11 Section 28 Mental Health and Cognitive Impairment Forensic Provisions Act 2020. 
12 See the discussion in Crime and Mental Health Law in NSW (Howard and Westmore, 3rd Edition), “The relationship of mental 
illness to mens rea and strict liability”, from Chapter 6.65 onwards. 
13 R v Sandoval [2010] NSWDC 255 at [41]-[64]; R v Piper (unrep) NSWDC (14 April 2005), which was the subject of a Crown appeal 
to the CCA, but the appeal was not determined as the Court considered that it lacked jurisdiction: R v Piper [2005] NSWCCA 134.  
14 This was in circumstances where the prosecution had not challenged the availability of the defence at first instance, and the trial 
judge ultimately concluded that it was available.  
15 Section 345-347 Crimes Act 1900. 
16 With the exception of negligent driving causing death pursuant to s 117(1)(a) Road Transport Act 2013, which is a summary 
offence. 
17 New South Wales Sentencing Council, Standard non-parole periods for dangerous driving offences, (January 2011); 47. 












