NSW Law Reform Commission Consultation Paper

Open Justice: Court and tribunal information: access, disclosure and publication
Chapter 7 — Protections for children and young people —general comment

Chapter 7 considers exceptions to open justice in proceedings involving children and young people, including prohibitions on the publication or disclosure of
information and closed court orders. These protections exist across a range of different types of proceedings, including criminal, domestic violence, care and
protection, adoption and parentage proceedings. The Law Reform Commission (LRC) also considers whether further protections for children and young people
are needed, for example, in civil proceedings.

The overarching purpose of Youth Justice NSW (YJNSW) is to empower young people to fulfil their potential without offending. To achieve this YINSW has
invested significantly in reducing the numbers of young people held in Youth Justice Centres; through earlyintervention, diversion and community supervision
and support. This investment is demonstrating concrete results. YINSW recognises not only that young people are more vulnerable than adults given their
impulsivity, and cognitive and emotional immaturity, but also that the system must provide young people with every opportunity to fulfil their potential
without offending. This can only be achieved in circumstances where young offenders are protected from being publicly named; from the stigma and prejudice
that would arise asa consequence, in addition to the risk of negative self-identity by the young people themselves. YINSW believes that the general prohibition
on publishing or broadcasting the names of children and young people in criminal proceedings must be maintained and that if there were any diminution of
those protectionsthis would significantly undermine YINSW’ key initiativesfocused on earlyintervention, diversion, supervision and support for young people
to prevent offending and facilitate rehabilitation. It would also not be consistent with Australia’sinternational obligations.

The table below sets out YINSW feedback to the specific questions posed in Chapter 7 of the Consultation Paper:

Subsection Specific reference LRC Questions YJNSW Feedback
Protectionsin pp162-171,paras7.6-7.37 Question 7.1
criminal proceedings
where the child is a ‘InNSW, ifthe defendantina criminal (1) Shouldthere continueto be a (1) Yes, there should continueto be a general
defendant - proceedingis a child, several special general prohibitionon prohibition(see YINSW general comment above)
Prohibition on the arrangements protect the identities of publishingor broadcastingthe | e to protect the privacy and safety of children and
publication and childreninvolved in those proceedings. identities of childreninvolved young people
disclosure of These are inthe Children (Criminal incriminal proceedings in e The currentpositionin NSW reflects Australia’s
identifying Proceedings) Act 1987 (NSW) (“Children NSW? Why or why not? endorsement of United Nations instruments
information (Criminal Proceedings) Act”). The including:
Children (Criminal Proceedings) Act o the United Nations Declaration onthe
applies toany courtthatexercises Rights of the Child 1959;




Subsection Specific reference LRC Questions YJNSW Feedback
criminaljurisdiction.® This includes the o the United Nations Convention on the
Children’s Court, where most criminal Rights of the Child 1989;
proceedings involving child defendants o the United Nations International Covenant
areheard,? as well as theLocal, District on Civil and Political Rights;
and Supreme Courts, where some of the o the United Nations Standard Minimum
more serious proceedings involving Rules for the Administrationof Juvenile
child defendants areheld.3 o Justice1985 (BeijingRules),and
o the United Guidelines for the Prevention of
Juvenile Delinquency 1990 (Riyadh
Guidelines).

e Young offenders aregenerallyless culpablethan
adultoffenders,anditis YINSW’s intention to
provide every opportunity for rehabilitation and to
prevent offending, whichis facilitated through the
protection of young peoples’ identities.

Pp 164-165,paras7.12-7.16 Question 7.1
Under the Children (Criminal (2) Whatchanges, ifany,shouldbe | YINSW supports:
Proceedings) Act, the names of certain made to the existing e improvingawareness about ‘any identifying
people, or “any information, pictureor prohibitionand the exceptions information” and what this might include under
other material thatidentifies the person toit? the circumstances
orislikely tolead to the identification of e amendingthe section to includea similarnon-
the person”,* must not be published or exhaustivelist of matters likely tolead to
broadcastina way thatconnects them identification similarto Victoria’s Family
with criminal proceedings involvinga Violence Protection Act 2008 s168 to provide
child defendant. additional guidance.
That (the above) the prohibitionextends
to any identifyinginformation, including

1 Children (Criminal Proceedings) Act 1987 (NSW)s 4.

2, Children (Criminal Proceedings) Act 1987 (NSW)s 28.

3 This includes “serious children’s indictable offences” and some traffic offences: Children (Criminal Proceedings)Act 1987 (NSW)s 28(1)(a), s 28(2).

4

Children (Criminal Proceedings) Act 1987 (NSW)s 15A(5).
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the child’s school, location or the names

of friends, is notalways well

understood.> One suggestion to improve

awareness aboutthisis togivethe
provision greater prominencein the
Act® Another ideais toamend the Act
to include a non-exhaustivelist of

matters likelyto lead to identification.”

This could bedone in the way of the
Family Violence Protection Act 2008
(Vic), which contains a list of
“identifying particulars”.®

Closed court orders

ppl71-172,paras 7.38 - 7.43

Inall criminal proceedings under the
Children (Criminal Proceedings) Act to
which a childisa party, the courtis
closed to anyone not “directly
interested” in the proceedings.®
However, this does not applyifthe
proceedings arefor a traffic offence
heardina court other thanthe
Children’s Court.10

Question 7.2

(1) Should criminal proceedings
involving children continueto
be held inclosed courtas a
rule? Why or why not?

(2) Are the current exceptions to
the ruleappropriate? If not,
what changes should be
made?

(1) Yes, for samereasons as provided in the general
comment and question 7.1 above, criminal
proceedings should continueto be heldinclosed
courtto protect children and young people.

(2) Yes, YINSW agrees that the categories of people that
the Children’s Courtgenerally permits to attend
proceedings is appropriateand thatthe magistrate
should continuetobe ina position to decide
whether a person may attend on a caseby case
basis, atthe time of proceedings and that child’s
views be considered.

-0 -m -\‘ -m _U‘

Children’s Courtof NSW, Preliminary Consultation PCIO8.
Children’s Courtof NSW, Preliminary Consultation PCIO8.
Children’s Courtof NSW, Preliminary Consultation PCIOS.
Family Violence Protection Act 2008 (Vic) s 168.

Children (Criminal Proceedings) Act 1987 (NSW)s 10(1)(a).

10 Children (Criminal Proceedings) Act 1987 (NSW)s 10(3).
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Criminal diversion P173, paras 7.46-7.47 Question 7.3
processes

7.46 and 7.47

The name or identifyinginformation of
any child dealt with under the Young
Offenders Act must not be published or
broadcast. Mostother states and
territories havesimilar provisions.

(1)

()

Is the prohibition on publishing
or broadcasting theidentities
of young offenders who take
partincriminal diversion
processes appropriate? Why or
why not?

Whatchanges, ifany, should be
made to the existing
prohibition?

(1)

(2)

Yes, the prohibition on the publication of the
identities of young offenders beingdealt with under
the Young Offenders Act is foundational to the
efficacy of the Act. Publication of identifying
information would underminethe potential success
of the diversionary scheme by its potential to
stigmatise, resultin prejudiceand increase the
likelihood of negative self-identification.

Nil

Proceedings for
apprehended
domestic violence
orders

P174,paras 7.48-7.50

The Crimes (Domestic and Personal
Violence) Act 2007 (NSW), sets out the
scheme for apprehended domestic
violence orders (“ADVOs”). Under this
Act, the name oridentifyingdetailsofa
childinvolved in proceedings for an
ADVO must not be published. This
applies regardless of whether the child
is seeking protection, is the person
againstwhomprotectionis sought, oris
a witness.!! Also, proceedings involving
children and young people (including
where the young personis the
protected person, a witness, or the
defendant) are to be heardin the
absence of the public, unless the court
directs otherwise.1?

Question 7.4

(1)

(2)

Is the prohibition on publishing
the identities of children
involved in apprehended
domestic violence order
proceedings appropriate? Why
or why not?

Whatchanges,ifany,should
be made to the existing
protections?

(1)

(2)

Yes, this prohibitionisappropriate, particularlyin
the lightof the factthat young people who use
violencein the home areoften both offenders and
victims and similarly need to be provided with every
opportunity to rehabilitateand notto offend free
from public scrutiny and stigma.

None

1 Crimes (Domestic and Personal Violence) Act 2007 (NSW) s 45(1).
12 Crimes (Domestic and Personal Violence) Act 2007 (NSW) s 41(2),s 41AA(1), s 58(1)(a).
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Care and Protection
Proceedings

Pp174-176,paras7.51-7.59

The Care and Protection Act provides
that a person must not publish or
broadcastthename of certain children
or young people who areinvolvedin
courtand non-court proceedings under
the Act.*® Non-court proceedings
include counselling, disputeresolution
conferences and alternativedispute
resolution processes.'*

Question 7.5

(1)

(2)

Is the prohibition on publishing
and broadcastingtheidentities
of childreninvolvedin careand
protection proceedings
appropriate? Why or why not?

Whatchanges ifany should be
made to the existing
prohibitionand exceptions?

(1) YINSW notes that adviceinrelation to this issue
rests inthe domain of the Department of
Communities and Justice Child Protection area to
respond to. However, given the significant crossover
between young people involved with YINSW with
those inthe child careand protection system,
YJNSW would supportthe continued prohibition on
publication and broadcasting of the young peoples’
identities as a way of protecting the young people
and avoiding thembeing stigmatised.

(2) Officialreports of proceedings could berequired to
be de-identified.

Care and Protection
Proceedings — closed
court orders

P177,paras7.60-7.63

Under the Care and Protection Act, at
anytime whilethe Children’s Courtis
hearing proceedings abouta childor
young person, any person who is not
directly interested in the proceedings
must be excluded from the court(unless
the Court directs otherwise).1>

Question 7.6

(1)

Are there existing provisions
relating to the exclusion of
people (includingthechild or
young person themselves)
from courtand non-court
proceedings under the Children
and Young Persons (care and
Protection) Act 1998 (NSW)
Appropriate? Why or why not?

No comment from YJNSW

(2) Whatchanges,ifany,should
be made to these provisions?
13, Children and Young Persons (Care and Protection) Act 1998 (NSW) s 105(6).
1 Children and Young Persons (Care and Protection) Act 1998 (NSW) s 3(1).

5, Children and Young Persons (Care and Protection) Act 1998 (NSW) s 104B.
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Adoption Pp177179-paras7.64-73 Question 7.7 No comment from YJNSW

Proceedings

Parentage & Pp179—180, paras 7.74-7.80 Question 7.8 No comment from YJNSW

Surrogacy

Proceedings

Other proceedings? p181,Paras7.81-7.84 Question 7.9 YINSW would support consideration of extending

There areother types of legal
proceedings thatinvolve children, apart
from those discussed above. Civil
proceedings (where a child maybe a
plaintiff, defendant or witness) areone
example where protections could be
introduced, ifappropriate. Some
submissionsindicatesupportfor
protections in this area, arguing that
naming childrenin civil proceedings can
have “irreversible, detrimental effects”
andis a practiceinconsistent with

Australia’s international law obligations.

The Standing Committee Report
considered the question of extending
protections to civil proceedings,
ultimately recommending that the
government consider the feasibility of
this proposal. Thegovernment has not
acted on this recommendation.

protections to civil proceedings.




