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In NSW consent is considered to be the free and voluntary agreement to sexual
intercourse.* The intention with the introduction of a statutory definition was to
promote communication around consent and acceptable standards of sexual
behaviour.? Currently in NSW a parson is taken to know that the other person does
not consent to sexual intercourse if the person has no reasonable grounds for
believing that the other person consents.® Ta make such a finding all the
circumstances of the case must be considered including any steps taken by the
person to ascertain whether the other person consents.” This submission contends
that these provisions are still insufficient and are not achieving the desired outcome.
Section 61HA must be simplified and strengthened to require the seeking and
positive confirmation of consent.

2. Experiences of Sexual Assault Survivors in the Criminal Justice System

As we have seen in the Lazarus case, it is possible for a court to find that a woman
has not consented to sexual intercourse, but nevertheless acquit the defendant on
the basis that he did not know the woman was not consenting.® Despite various
safeguards contained in the existing legislation, Lazarus was abie to succeed on
appeal by claiming that he interpreted the complainant’s body language as consent.
Unfortunately, the scope for such defences also has the inevitable outcome that
victims are effectively put on trial and their actions, rather than those of the
defendant, subject to the closest scrutiny. It would therefore appear that itis
necessary to amend section 61HA to require evidence of a positive indication of
consent to refute a charge of sexual assault. This would reduce the scope for
misinterpretation and manipulative defences based on knowledge of consent and
would play an important educative role for the community.

3. Sewxuai assault research and expert opinion

The current law undervalues the importance of consent being communicated and
rather than ensuring consent is definitive it remains open to interpretation by the
perpetrator. The law as it stands risks sending a message to women that whilst no
means no, everything else you do might mean maybe, or at least be sufficient for the
accused to claim they had reasonable grounds for believing there was consent.
When ‘one in five young people between the ages of 12 and 20 believe it's "normal
for a male to pressure a female into sexual acts”, consent should be requested
rather than interpreted. A research survey of young people around Australia
‘showed that 22 per cent of participants believed it's a female's responsibility to
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