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New Scouth Wales Bar Association Submission to the
New South Wales Law Reform Commission in

Response to Consultation Papets 5.6.7 & 8 of 2010

‘People with cognitive and mental health impairments
in the criminal jusfice sysfem’

The New South Wales Bar Association wishes {0 commend the
NSW Law Reform Commission's efforts in producing these
excelient Consultation Papers. It is very clear that it has taken a
vast amount of work and that it is of the highest quality.

The problems of the cognitively and mentally impaired in the
criminal justice system are significant and require additional
attention by the legislature, and significant increases in resaurces
being allocated, particularly in the creation of community programs
and facilities (such as supperi, care, treatment, accommodation
and employment opportunities).

We will address each of the issued raised in the Cansultation
Papers, adopting the schame of numbering used by the
Commission.

Issue 5.1
Should a broad umbrelfa definifion of mental health
impairmert, incorporating mental ifiness and
cognitive impairment, be included in the MHFPA?
What practical impact would this have?

We agree that the current variety of descriptions of mental and
cognitive conditions, as highlighted in [4.39] of the discussion
paper, is confusing and inconsistent across various pieces of
legislation, and there would be merit in a general review of the use
of such ferms o iniroduce consistency of meaning.

Whilst we are of the view that the list of conditions in 532 MHFPA
should be expanded to include cognitive impairments including
acquired ones, we do not support the use of an ‘overarching’ term
for ‘threshold’ purposes, as this would introduce a high risk of over-
inclusiveness, It is important that the conditions qualifying for
diversion under the MHFPA should be very clearly set out in the



Act, so that they are consistently and correctly applied by
magistrates. To create too broad a ‘threshoeld’ wilt result in
inconsistent and unequal treatment, as too many discretionary
factors would be left to individual magisirates. Clear guidance is
what is required on the initial question of which conditions will
qualify for diversion.

We are opposed to the inclusion of ‘personality disorders' per se —
these are simply classifications of personality types regarded as
deviating markedly from the normal parameters of acceptable
behaviour in our culture, and which lead to distress or impairment
(see DSM IV TR at 885). There are eleven different kinds of
personality disorders referred fo in DSM IV TR (see p. 685). When
these fall short of a genuine cognitive impairment or a mental
illness, they should in no way excuse a person fram compliance
wiih the law and conforming to the basic minimum standards
acceptable in society — they do not impact sufficiently upon the
person’s capacity to make free choices about the conduct that they
will or will not engage in. However, a personality disorder, in
combination with other conditions (such as severe depression)
may qualify as a mental illness — this shoukd remain a question to
be determined by appropriate medical evidence in any given case.

Perscnality disorders are quite common within the general
poputation: Kaplan and Saddock estimate that 10-20 per cent of
the general pepulation has personality disorders.? A personalily
disorder will often be present with other factors which do qualify as
‘a disease of the mind’ and will clearly have an impact on the
persen’s behaviour in a given contexf. These disorders may have
more significance in the context of the partial defence of
substantial impairment. They are frequently very relevant to the
sentencing process, and it may well be that the sentencing
process is where the most appropriate recognition can be given to
the mitigating effects of such disorders, and where any therapies
and treatments that might be available can be given effect

' Diagnostic and Statistical Manual of Mantal Disovders (Text Revision},
American Psychiatric Association, 2000

2H 1 Kaplan and B J Saddock, Concise Texthook of Clinical Psychiairy, 3rd
edition, Wolters Luwer/Lippincott Willams & Wilkins (2008} page 375.By
comparison, a UK study suggesis that the presence of personality disorder in the
peneral population was 4.4%; another study in 2002 suggested that 65% of
orisoners in the UK had personality disorders - see studies quoted in M.
MeMurtan, ‘Persorality Disorders’ Chapter 15 in K. Soothill & Ors. (eds)
"Handhoak of Forensic Mental Heolth’ Willan Publishing, 2008 atp 381



However, sentencing and diversion are very different things, and
we do not consider that personality disorders, without more, should
qualify for diversicn.

Nor do we consider that transient cognitive impairment frem drugs
andfor alcohol should be included. Ner should substance
dependency or addiction that falls short of having preduced a
genuing cognitive impairment {(such as Karsakoff's syndrome).

We note that s 6§1H Crimes Act 1900 was amended in 2008 o
define ‘cognitive impairment’ for the purposes of 5 66F {unlawful
sexual intercourse with someone with cognitive impairment); whilst
the policy of this section serves a particular purpose, the definition
reflects modern trends as to the kinds of conditions that are
sufficiently ‘vulnerable' to warrant this special protection of the law.
S 61H(1A) defines ‘cognitive impairment’ thus:

(1A} Forthe purposes of this Division, a person has a cognitive
impairment if the perscn has.
{a) anintellectual disability, or
(b} a developmental disorder (including an autistic spectrum
disorder), or
(¢} & neurological disorder, or
{d) dementia, or
{e} a severe mental iliness, or
{f} a brain injury,
thaf resulis in the person requiring superyision or social
habiitation in connection with daily life activities.

With the deletion of {(e) and also the deletion of the last two lines
{both of which we have underlined), this could also be a good
definition for the kinds of conditions, in addition to & mental ifiness
for which treatment is available in a mental health facifity, that
could qualify for diversion under s 32 MHFPA, and would introduce
much needed consistency in the legisliation.

Issue 5.2
If an umbrella definition were to be adopted, would it be
appropriate to state that mental impairment includes



a rmental finess, cognifive impairment, or
personality disorder, however and whenever
caused, whether congenital or acquired?

See answear to 5.1

Issue 5.3
Should the term “menial ilness”™ as used in Part 4 of the

MHFPA be replaced with the term “mental
impairment"?

No. See answer to 5.1, In our submission, it is important ta specify
the particular conditions to which diversion is applicable.

Issue 5.4
Should the MHFPA continue to refer to the ferms “meaniaf
condition” and “developmentally disabled™? if so, in
what way could the terms be recast?

See answer to 5.1. In addition, we consider that 'Mental condition’
on its own is a too broad and unclear a term. However, the
MHFPA currently qualifies this by including as a criterion under s
32 a ‘'mental condition for which treatment is available in a mental
heasith facility’. The essence here is that the conditicn is treatable
(but not necessarily ‘curable'’). To qualkfy here, there should need
tc be evidence to salisfy the magisirate that ihere is a genuine
treatment that had some realistic prospect of aleviating the
candifion af least fo some extent. It is considered that this is an
appropriaie gate to leave open for an array of unspecified
conditicns, in corder to give the seclion scome flexibility to
accommodate appropriate conditions that may arise in special
cases, based upon the appropriate expert evidence given before
the magistrate. It is possible that, in some cases, severs
personality disorder or severe ADHD might qualify,



It is hard to strike a workable balance between clear definiton and
flexibility. However we consider an approach such as we have
suggested is an approporiate one.

The prablems with the term ‘developmentally disabled’ referred fo
at consultation paper [4.52] would, we believe, be overcome by
the use of the dafinition suggested in 5.1 above.

issue 5.5
Alfernativaly, should the MHFPA include a definition of

cognitive impairment or disability? If s0, showld that
definition be “a significant disability in
comprehension, reasen, fudgment, leaming or
memory, that is the result of any damage ta, or
disorder, developmental delay, impairment or
deterioration of, the brain or mind"?

The proposed definition here is much too vague and broad and
would be over-inclusive. We prefer the definiticn discussed in 5.1
above hased on s 6B1H({1A) Crimes Act.

fssue 5.6
Should the MHFPA be amended to create a general
power of the court fo order an assessment of an
cffendsr at any stage during proceedings?
if 80,

fa} who should conduct the assessment?
(h) what should an assessment report confain?

(¢} should any restrictions be placed on how the information
contained in an assessment report should be used?

We fully support the creation of a general power of the court to
order an assessment at any stage of the proceedings it ls a
sensible and practical suggestion. However, this will need tc be
done in a manner that is consistent with the adversarial nature of
proceedings.



An important related question arises as to who may request such a
report. Currentiy, for example, in NSW the prosecution cannot
(except in certain very technical circumstances) raise the mental
illness defence untess mental state is first raised by the defence.
The position in many jurisdictions is that this issuUe can be raised
by the prosacufion with the leave of the court. Any power of the
court to order a report would need to be consistent with how this
question is deait with. In our view, it would be appropriate for there
to be a power for the prosecution to raise the issue of mentat
illness, with the leave of the court, if the court determines that this
is in the ‘interests of justice’. see also our response 1o 6.32 below.

We agree with the Commission’s suggestion that assessments
should be conducted by private practitioners who have appropriate
specialist qualifications in the relevant discipiine appropriate to the
particular case. We support the suggestion that there should be a
list of suitable experts, updated regularly, from which persons can
be drawn to do assessments. The list should be appropriately
inclusive, rather than exclusive, to ensure and a healthy pool of
experienced persons. Nor should practitioners who work with
Justice Health necessarily be excluded if they have private
practices as well — there are many fine and experienced
practitioners who work with Justice Health but who also maintain
private practices.

The issues to be addressed will vary from case to case. However,
an empowering section might include a non-exhaustive list of
matters, as a guide to assist the court. The assessment would
usually be expected to contain an assessment of the nature and
degree of the relevant condition, as well as its impact on the
person’s behaviour (and whether or not it may be causally linked o
the commission of the alleged offence). In some cases a treatment
proposal would be appropriate, including an estimate of the
likelihood of improvemeant in the condition.

We do net consider that there should be any special rulss as to the
use of the report, which should be govemed by the existing law. it
should be made available to all parties to the proceedings
concerned with the relovant issue in respect of which the report
has been ordered. The issue of admissibility of contents should be
left to the rules of evidence. For example, confessional statements
made to the person doing the assessment by the person being



assessed, should not necessarily be excluded. An important
related issue, that the Commission may need to consider in this
regard, is whether or not a court appointed expert, doing such an
assessment, would be regarded as a ‘person in authority’ and
whether the taking of a history would be regarded as ‘official
questioning’ for the purposes of the Evidence Act 1985, In our view
such assessments cught not be so regarded, as the panel will be
independent practitioners, althcugh chosen from an approved list
by the court.

Issue 6.7
Should the MHFPA expressly require the court fo
censider the issue of fitness whenever it appears
that the acoused person may be unfit ta be iried?

Na. The current provisions are sufficient. It is well established that
a trial of a person that proceeds when the persan is, in fact, unfit,
is a nullity, and courts shouid be sufficiently aware of the need for
vigilance to be on the lookout for the presence of unfitness.
However, it is not always in the bast interests of an accused for
fitnass to be raised — especially in relation to relatively minor
charges. In addition, the legaf practitioners in the case are in a
better position to assess the need 1o raise the issue.

Issue 6.2
Do the Presser standards remain refevant and sufficient
criteria for determining a defendant’s fitness for
trial?

The Commission has propesed at [1.17]:

...1wo alfernative legistative reformulations of the Presser
standards. One is to add a general requirement that the
accused should be able to make rational decisions i
relation to his or her participation in the trial before being
considered fit for trial, The other is fo amend relevant
individual standards to indicate the need for rational
decision-making in respect of those sfandards, along the
linas of the South Australian legistaticn {underlining added).

However, the Commission alse at [1.16] nates that Smith J in
Presser indicated that the Presser criteria should be applied in ‘a
reasonable and comimonsense fashion’ and not in ‘any over-literal



sense’and notes that:

The standards are articulated in terms that are capable of
allowing courts to take into account, in determining the
defendant’s understanding or capacity, his or her ability to
make rational decisions in refation to participation in the
trial proceedings. However, this is not explicit. A defendant
who cannot make rational decisions in relation 1o
participation in the proceedings may neveriheless he able
fo satisfy the minimum standards set in Presser, for
example, where he or she understands the indictment but
insists on making an irrational answer to it. Our preliminary
view is that this is unsatisfacfory because it sets the
requirements for a fair trial too low.

The Commission also indicates that the Scottish approach of
requiring capacity for ‘effective panticipation’ could be cver-
inclusive.

The Comrission at [1.14] alsc refers to the position in the United
States where:

The defendant must also he oriented fo lime and place,
have an understanding of the irial process and of the roles
of the judge, jury, prosecutor and defence counsel, and
have “sufficient intefligence and judgment fo listen to fthe}
advice of counsel and, based on that advice, appreciate
fthe] fact that one course of conduct may be more
beneficial to him than another’.

In determining what is considered appropriate in the NSW contexd,
we consider that due regard must be had to the important role that
counsel has to play in assisting an accused persen to obtain a fair
trial, This is recognised in the decision of the majority in the High
Court in R v Ngatayi (1980) 147 CLR 1. The High Court majority
ciled Presser with approval, agreeing that the test of capacity or
fiilness needs to be applied in a ‘commonsense fashion' and that
the accused need not have the mental capacity to make an able
defence or to act wisely in his own best interest’ (at8}. The
majority considered that:

in deciding whether an accused is capable of
understanding the proceedings so as fo be able o make



a proper defence it is relevant that he is defended by
couhsel. If the accused s able io understand the
evidence, and to instruct his counsel as to the facits of
the case, no unfairness or injustice will generally be
occasioned by the fact that the accused does not know,
and cannot understand, the iaw. With the assistance of
fis counsef he will ususlly be able to make a proper
defence.

The couri was of the view that as Ngatayi's counsel had explained
to the jury the relevance of intoxication upon the question of intent,
and the frial judge had given directions on this issue, the fact that
Ngatayi could not understand the law under which he was tried did
not mean that he was not able to make a proper defence with the
assistance of counsel.

fn our submission, there is sufficient flexibility in the application
of the Presser criteria as interpreted by the High Court, to
ensure that cases where there is a genuine risk of a trial being
unfair will be identified.

We agree with the Commission that the introduction of a {est of
‘effactive participation' would be over-inclusive and further, we
consider thai the introduction of a test that focuses on ‘rational
understanding’ would alse be over-inclusive, the concept of
what is ‘rational’ is very rubbery and difficult to pin down, and
the introduction of this concept would lead to uneven
application of standards. The Presser criteria are useful in
focussing on the practical components of a trial.

In the absence of any emplrical research indicating that persons
who are being found fit under the current Presser criieria are
not, in fact, getting a fair frial, we weuld be reluctant to see any
major changes to the Presser approach, as interpreted and
explained by the High Court.



Issue 6.3

Should the test for fitness to stand trial be amended by
legistation to incorporate an assessment of the
abifity of the accused to make rational decisions
concerning the proceedings?

If s0, should this be achieved by:

{a) the addition of a new standard fo the Presser
formulation, or

() by amendment of relevant standards in the existing
formulation?

Neo — see response to 6.2 above.

Issue 6.4
As an alternative fo the proposal in Issue 6.3, should
fegistation identify the abifity of the accused lo
patticipate offectively in the rial as the general

principle underlying fitness determinations, with the

Presser standards being listed as the minimum
standards that the accused must meef?

No — see response to 5.2 above

Issue 6.5
Should the minimum standards identified in Presser be
expanded to include detericration under the stress
of trial?

In our view this criterion has been effectively added by the case
law — see Kesavarajah v The Queen (1994) 181 CLR 230 where

the High Court stated at 245 per Mason CJ, Toohey and Gaudren

JJ:

In the context of a trial, fitness to be tried is fo be determined
by reference fo the factors mentioned by Smith J in Presser
and by referenca to the length of the trial. It makes nao sense
10 defermine the question of fitness to be fried by reference
to the accused's condifion immediately prior to the
commencement of the trial without having regard to what the

10



accused’s condition will or is iikely to be during the course of
the trial (at 246).7

Simitarly, it is important to consider the particular issues relsvant to
the particular case in hand, as some consideration of the
complexity of the issues involved may be relevant in applying the
Presser criteria to the case. The Presser criteria are sufficiently
flexible o incorparate this.

issue 6.6
Should the minimum standards identified in Presser be altered in
some other way?

No.

issue 6.7
Should the procedure for determining fitness be changed
and, if so, in what way?

The Commission, at [1.38] — [1,39] of the Consuliation Paper,
proposes as follows:

1.38 On that basis, we propose that the current procedure for
determining fitness should be streamlined as follows:

(1) A defendant should be presumed fo be fit to be tried, unless
and until a question of fithess is raised in good faith, by the
defence, prosecution or the court.

(2} If a question of fitness is raised, the court should hold a fithess
inquiry. Unfitness must be esfablished on the balance of
probabilities, but no parly bears the onus of proving it and the
fitness hearing should be conducted in a non-adversarial way.

(3) if the person is found to be fit, the triel confinues in the ordinary
way.

3Dsane and Dawson JJ, In 2 separate joint judgment, dissentsd on this point and
considerad that the question of the accused's fitness is o be determingd at tha
time the guestion arises and the future condition of the accused should not ba
considerad — to <o so would be a “radical departure from accepted practica’ {at
248).

11



{4) If the person is found to be unfit, then:

(a) the court may adjourn the proceedings for a specified period
of time if the court considers that the person is likely fo
hecome fit during that period, and it would be in the
interests of justice to defay resolution pending thaf
possibility; or

{b) the court may hold a special hearing.

{c) In either case, the person would be referred fo the MHRT as
a forensic patient. The MHRT would periodically review the
person’s case, including a determination as to whether or
not the person has become fil to be tried. The MHRT would
make orders as to whether the person should be detained
or released info the community, with or without conditions.
Any court order for bail or remand would have effect only
until the MHRT considered the person’s case and made ifs
determination.

{5} If the MHRT finds that the person has become fif to be tried,
the MHRT would notify the court and the DPP of its finding. The
MHRT's finding would operate fo restore the presumption that the
perso is fit to be tried. The ordinary trial process would
commence or continue, unless and untif a further guestion of
fitness Is raised.

(6} If the person is still unflt to be tried at the end of the
adiournment period, or if, on a review, the MHRT finds that the
person will nof become it to bs tried during the adjournment
period, the MHRT would notify the court and the DPP of its finding.

The matter would return fo court and the special hearing procedure
would be foliowed.

1.39 The Commission’s proposal wowld draw upon the expertise of
both the court and the MHRT, and sliminate the duplication thal
arises whan hoth the court and the MHRT are each required to
delermine the same issue on the basis of similar evidence. it
would also avoid determinations with a foregone conclusion, for
example, the current requirement that the MHRT must determine
whether or not a person who has a relatively permanent
impairment (such as an infellectual disability) will becorne fit within
12 months before a special hearing can take place. Further, an

12



unfit defendant couid be removed more swiftly from the criminal
justice system and into the forensic mental health system where
hie or she could be appropriately managed according fo clinical
and risk management (rather than punitive) principles.

This proposal is a sensible one that would ensure a more efficient
use of tha referral process by the count to the MHRT to avoid
unnecessary duplication and will ensure faster processing in
appraopriate cases. The expertise of the MHRT has much {o offer.

There is another atfractive alternative that we would urge the
Commission to consider, namely, the introduction of a dedicated
Menta! Health Court in the Sydney Metropolitan area that could act
as a referral court to which, inter alia, all fitness hearlngs arising in
the Sydney Metropolitan Area could be referred for determination
by other courts. Such a court could have a forensic psychiatrist in
attendance, who could, in most cases, do an assessment of fitness
on the day of referral so that the matter could be processed
efficiently and quickly. Such courts have been used to great effect
elsewhere (a notable example being the Mental Health Court in
Teronto, Canada). We make suggestions about a Mental Health
Court at the end of this submission.

Issue 6.8
What should be the role of:
() the courl; and
(b} the MHRT
in dstermining a defendant’s fitness to be tried?

See response i0 6.7

Issue 6.9
Should provision be made for the defence and
prosecution to consent to a finding of unfitness?

In our view this is not an appropriate area for consent orders,
Whilst both parties can indicate that they consider the accused to
be unfit, the final determination of such an important issue ocught to
be the subject of proper scrutiny by the court, given the potentially
very significant consequences of a finding of unfitness. There is
still a significant inconsistency in the standard of medical reports
presented in cases such as this and there are slill experts who are,
in effect, ‘hired guns'. Requiring the court to make the final

13



decision will ensure proper scrutiny of the process.

issue 6.10
Should the Criminal Appeal Act 1912 (NSW) be
amended to provide for the Court of Cririnal
Appeal fo substitute a “qualified finding of guilt” i
cases where a conviction is quashed due to the
possible unfifness of the accused person at the time
of trial?

No. The Appeal Court ought not be burdened with this potentially
complex determination. A verdict of ‘guilty’ in a 'normal’ trial held at
a time that the appellant's unfitness was not recognised, IS a
fiawed and insufficient evidentiary basis for an appellate court to
find any judgment about what the result ought to have been — such
an unfit accused at trial may have been severely prejudiced by the
process and the only proper way that an appeal court could
determine the matter would be by taking possibly substantial
additional evidence, which ought not be its role. Such matters
should be returned back to the court below for a new trial, and
shouid in the normal course be expedited.

fssue 6.11
Should fitness procedures apply in Local Courts? if so,
how should they be framed?

The diversionary provisions available to the Local Gourt wil: be
sufficient in the vast majority of cases to dispose of matters where
an accused is unfit. However, in cases where summary diversion
is not considered appropriate, there cught to be some procedure
for detarmining the issue of fitness. The Commission suggests the
possibility, at [1.48), of a 'simplified’ fitness procedure being
introduced into the Lacal Court, although few details as to how this
might work are suggested.

The suggestion that a Loca! Court cught be able to order that a
person become a forensic patient” subject to the supervision of the
MHRT would not be appropriate in many cases, particularly less
serious matters.

it may be appropriate to consider infroducing a power similar {0

that contained in s 10{4) of the MHFP Act for dismissal of miner
matters without the need for holding a fitness inquiry.

14



In our view, it would not be appropriate to have a ‘simplified’ fitness
procedure in the Locat Court. The determination of fitness can be
complicated, and the test should be consistently applied
regardless of the jurisdiction.

A possible solution would be to consider establishing a Mental
Health Gourt that could take referrals from all jurisdictions and
determine matters of fitness, where uniform procedures would
apply. We discuss this at the end of these submissions.

Issue 6.12
Should legistation provide for the situation where a
commiftal hearing is to be held in respect of an
accused person who is or appears to be unfit to be
tried? If s0, what should be provided?

In relation {o the issue of fitness being raised in commitiai
hearings, the suggestion the Commission puts forward in [1.54] is
a sensible suggestion — namely, that legislation could provide that
where the magistrate determines (pethaps on the limited evidence
presented at the commitial) that there is sufficient evidence for the
accused to be put on trial, the matter cou'd be referred directly to
the MHRT for determination of fitness, from where the maiter could
be forwarded to the District/Supreme Court as in the case of an
indictable matter referred to the MHRT by a superior court.

As another alternative, we raise the possibility of a Mental Health
Court that could apply uniform standards and take fitness referrals
of any kind of matter from any court.

Issue 6.13
Should the special hearing procedure continue at aff, or
in its present form? If not, how should an unfit
offender be given an opportunity to be acquitted?

in our view the special hearing procedure should continue, as it
affords the best opportunity for the unfit accused to present such
evidence as can be presented 1o bring about an acquittal. it also
ailows for jury trial in appropriate cases, which at times may be of
great importance, and an accused should retain this right {as
should the prosecution on behalf of the community). However,

15



there should be some madification of the workings of limiting
terms’ {which we discuss later in these submissions).

Alternatives in the other jurisdictions referred to in the discussion
paper are not free from problems, and it is difficult to completely
avoid some artificial quality in proceedings brought against an unfit
Persoi.

Further, the special hearing procedure not only provides the best
avenue for acquittal of an unfit accused, but it also serves the
important function of bringing some measure of finality to the
matter from the point of view of the community and the victim/s
involved. This aspect of special hearings should not be
overlooked.

fssue 6.14
Shouid a procedure be introduced whereby the court, if
not satisfied that the prosecufion has established a
prima facie case against the unfit accused, can
acquif the accused at an early stage?

No. See response to 6.13 above.

Issue 6.15
Should deferral of the determination of fitness be
available as an expeditious means of providing the
accused with an opportunify of acquittal?

No. ln our view fitness is an aspect of procedural fairness that
needs to be determinad first before the other aspects of the
proceadings should be considered.

Issue 6.16
Shouid the special hearing be made more flexible? if so,
how?

We agree with the thrust of the suggesticns in [2.28] of the
consultation papet to the effect that the procedures cught to be
sufficiently flexible to accommodate the needs of an unfit accused
from the point of view of faimess. However, the process should not
be sc informal as to diminish the significance of the proceedings
from the point of view of the community and victim/s.

i6



Issue 6.17
Should the MHFPA provide for the defendant to be
excused from a special hearing?

There should be such a power, but it should be clearly defined and
used only when circumstances necessitate it, such as where there
would be undue distress caused to the defendant or the
defendant’s condition would be utterly disruptive of the conduct of
the proceedings. It would be imperative that the defendant be
legally represented.

issue 6.18

Should the finding that “on the limited evidence avalfable,
the accused person committed the offence charged
Jor an offence available as an aiternative]” be
reptaced with a finding that "the accused person
was unfif to be iried and was not acquitted of the
offence charged for an offence avallable as an
alternative]"?

The Commission's proposat is a sensibie one that more accuraiely
reflects the reality of what is happening. Care would need to be
taken not ta in any way diminish the rights of victims to
eompensation from the state victims compensation scheme,
because of any changes to the wording of this.

Issie 6.79
Should a verdict of "nof guilty by reason of mental iilness”
confinue fo be available at special hearings? Are
any additional safeguards necessary?

The menial iliness defence should continue to be available at
special hearings and is often the most appropriate outcome and in
some cases is sought by the defence. If a person subsequently
becomes fit, there ought perhaps be a provision enabling them to
have a praper trial, but there should be @ threshold test that such &
person would need to satisty; for example, that there is a genuine
issue fhey can point to that they were possibly prevented from
raising at the special hearing due to their being unfit at the time.

Time spent detained as a forensic patient would need to be taken

17



into account in any sentence.

Issue 6.20

Should the defence of mental iliness be replaced with an
alternative way of excusing defendants from
criminal responsibility and directing them into
compulsory treatment for mental heaith problems
(where necessaty)? For example, shoufd it be
raplaced with a power to divert a defendant out of
criminal proceedings and info {reatment?

There is clearly a continuing need for the defence of mental iliness.
The curreni process has sufficient flexibility to ensure persons
found NGMI are treated and released, when appropriate, by the
MHRT or by the court, after considering the issue of risk to the
cammunity.

There may be some merit in considering a diversionary power in
the superior courts, where strict criteria are satisfied. For example,
this may need tc be imited fo offences carrying no more than a
maximum of 7 years imprisonment, where it can be established
that it is in the best interest both of the accused and the community
for diversion io occur.

Such a jurisdiction might also be an appropriate cne to be
devolved to a specialist Mental Health Court, discussed at the end
of this subrnissicn.

Issue 6.21

Should legisiation expressly recognise cognilive
impairment as a basis for acquitting a defendant in
criminal proceedings?

If yes, should the legisiation expressly include cognitive
impairment as & condition coming within the scope
of the defence of mental illness, or is it preferable
that a separate defenca of cognitive impairment be
formulated as a ground for acquittal?

Yas. Cognitive impairment should qualify, in the same way as
disease of the mind, under the M’Naghten Rules, provided it is still
established that the person did not know the nature & quality of
their act, or that it was wrong.
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Issue 6.22
Should the defence of mental iflness be avaifable to
defendants with a personality disorder, in particular
those demonstrating an inability to feel empathy for
others?

No. Personality disorder per se should not qualify. See our
response to 5.1 above.

In Wiligoss v The Queen {1960) 105 CLR 295, evidence was given
that the appellant was a gross psychopath who, whilst able to
intellectually appreciate that it was wrong to kill the victim, was
incapable himself of knowing that it was wrong, in the sense of
appreciating its wronghess due to his lack of appropriate feeling.
The High Court held that this refinement on the concept of
'knowing’ that the act was wrong was not one that the law would
recognise In the context of the mental illness defence. Nor is there
anything in the report tc suggest that the court categorically
accepted that gross psychopathy, per se, is a ‘disease of the mind’

In R v Hodges (1985) 19 A Crim R 129 the appellant had
unsuccessfully raised the mental illness defence at trial where the
trial judge beld that anti-social personality disorder not a “state of
mental disease or natural mental infirmity” within Criminal Code
Act 1913 (WA) s 27. It was argued on appeal that the trial judge’s
rufing was erronecus. The Western Australia Court of Appeal
dismissed the appeal. Burt CJ (with whom Smith J agreed) stated:

No witness suggested that the condition would or that it did
have any effect upon the appellant's capacity to understand
what he was doing or upon his capacily to know thaf he
ought not to do the act. Al the evidence was directed to the
appsllant's capacity to confrol his actions.

Lipon that evidence which refevantly provides the dictionary
for ascertaining the meaning to be given to the expression
"anti-sccial personality disorder” ! think that the Irial judge
was right in directing the jury that it was not a state of
menial disease or natural mental infirmity within the
mearning of those words as used in 5 27 of the Code. The
evidence simply established that by reason of that
condition the appellant was an impuisive man lacking seilf-
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control. That Is quife a different thing from mental disease
and natural mental infirmity within the meaning of s 27 of
the Code; see Porter {1933) 55 CLR 182 at 188, per Dixon
J

{ would dismiss the appeal.

This is not to say that a personality disorder is necessarily
irrelevant to the mental illness defence; there may be evidence of
additional features which, in combination with a personality
disorder, may amount fo mental iliness.

Bronitt & McSherry? write:

...the weight of psychiatric opinfon appears fo be that
antisocial persanality disorder, the disorder mast finked’ to criminal
conduct, should not be equated with mental iflness or mental
impairment. __{Mlodern psychiatrist see mental ifiness as leading fo
a failure in ‘realty testing’. Those with antisocial personalily
disorders have no problem dealing with reaiity.

...The concept of excusing an accused of an offerice by virtue of
his or hrer background is one that has not generally been accepfed
at law. This is because of the dominance of ‘free-will’ as a basis for
explaining crime rather than ‘determinisnt’.

For these reasons, it is of grave concern that the Mode!
Criminal Code Officers Commiltee’s conception of mental
impairment has been so broadened as {o excuse those suffering
from severe personaiity disorders from criminal responsibility.”

Issue 6.23
Shouwld the defence of mental iilness be available to
dafendants who lack the capacity to control their
actions?

No,

Irresistible impulse has been included in the formulations of the
mental liness defence in & number of jurisdictions, including
several states in Australia and the United States. Whereas the

* 5. Broniil & B. McSherry, Principles of Criminal Law (2™
edition) Thomson Lawbook Ceo. (2005) p. 217.
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M'Naghten rules are limited in their scope to cognitive matters
{knowing the ‘nature and quality’ of the act’ or that it is ‘wrong’},
the concept of irresistible impulse invelves a lack of volitional
and emoiional control caused by disease of the mind.

It has been observed that‘the defence undsrmines the requisite
volitional etament of the actus reus rather than operating upon
the mens rea.”™ Whereas such maiters may be refevant in New
South Wales fo the partial defence of substantial impairment®,
they do nat fall within the M'Naghten Rules and so cannat be
relied upon ta establish the mental iiiness defence.

One of the significant problems with the concept, is that it is
said to be virtually impossible {o ascertain whether the impuise
is irresistible or has simply not been resisted. One pair of
commentators’ note that:

‘Respected UK philosopher Anthony Kenny argues? that since

the occurrence of an irresistible impulse is generally admitfed to
he something that cannot be established by science, it is clearly
not somsthing thal expert testimony can speak on with
authority. The difference between the unresisted and the
irresistible impulse is not & contemporary and contingent one
that progress in science can remove. He believes that the
notion of irresistible impulse is an incoherent piece of
nonsense’,

The so-called ‘but for the policeman-at-the elhow’ test (would
the accused still have acted if there was a policeman there
ready to arrest him if he did), used in some US jurisdictions, is
one attempt that has been used to illustrate the concept and to
assist in the process of ruling ocut the possibility that the
“mpulse was deliberately not resisted’. Neverthesless the
concept is an extremely elusive cne.

There may be cases where the inability to resist an impulse is a
function or component of a mental iliness that would fall within the

S H, Blocin & R. Schneider ‘Mental Disorder and the Law’ Irwin Law, 2006 at

L 149

And see the leading English case of R v Byrre [1960] 2 QB 396 where the
appellani, a sexual psychopath, had strangled a girl when he was affected by
apparently uncontrollablefirresistible violent sexual urges.
TS, Allnuit, A. Sanmels & C Q' Driscoll, The Insanity Defence: from Wild Beasts
to M Naghten' in Ausiralian Psychiatry Vol. 15, Na. 4, 202 (2007).

f Referved to in Neu J, 1980, ‘Book revicw: Freewill and responsibility by

Anthony Kenny, The Phifosophical Review, vol. 89, no. 3, pp. 477-479; the
quetation 18 from S, Allnutt & ors., ibid,
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M'Naghten Rules, a possibility that is recognised in the Privy
Council decision in Attorney General for South Austrafia v Brown
[1960] 1 All ER 734.

Bronitt & McSherry® note that in those Australian States where
a volitional test of this kind exists, it is very rarely relied upon in
practice; they point out that:

‘“Loss of comtrol tests assume that a person can know
what he or she is doing is wrong, yet ba unable to control his or
her actions. In reality, such tests assume that cogniticn remains
completely vnaffected, and thus confradicts not only the hoiistic
standpoint of modern psychology but also the view that the
abflity fo reason plays as essential part In conirolling conduct.

? Principles of Criminal Law {2"‘5 edition) Thomson Lawbook Co. (2005) at 221
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Issue 6.24
Shouid the test for the defence of mental ifiness expressly refer to
delusional belief as a condition ihat can be brought within the scope of
the defence? If yas, should the criminal responsibifity of a defendant
who acts under a delusional befief be measured as If the facts were
really as the defendant befieved them to be?

This is a very difficulf issue that raises the so-called M'Naghten Ruie of delusions.
The better view is that it is anachronistic.

This 'rule on delusions' has baen said i be generally regarded as ‘redundant’
since it merely re-states a principle provided by the other components of the
M'Naghten Rules, and that it ‘can safely be ignered''°. However, it remains a part
of the common law and i continues to be included in a number of statutory
cadifications of the rules'. The flexible application of the ‘knowledge of wrong’
aspect of the M'Naghten Rules pursuant to the High Court decisicns in Porter
(1836} 55 CLR 182 and Sodeman (1936) £5 CLR 192 at 215 makes it inevitable
that mosi cases involving delusions will fall o be considered in the context of their
rendering it impossible for the person ‘fo reason with some moderate degree of
calmness in relation to the moral quality of what he is doing’ and the rule on
delusions will nat come into play at ail'?,

In our view there is no need in NSW to retain the Rule on Delusions nor 10 make any
specific reference to them in the definition of the mental illness defence.

Since the power of release of forensic patients is now vested in the MHRT, the
nature and gravity of a delusion of somecne found NGMI can be taken into account
in the question of thair release. The real question is the risk to the community; a
delusion that is well controlled by medication or that is unlikely to recur in the same
circumstances as lad to the crime, will present a lower risk.

Issue 6.25
Should the current test for defermining the application of the defence of
mentadl ilfness be retained without change?

in our view the M'Naghten Rules work sufficiently well as not to require any
significant change. This is because of the flexible interpretation that has been given
to then, primarily in the seminal judgments of Sir Owen Dixan in Porter and in
Sodeman.

Dixon J's inclusion, in the explanation of ‘nat knowing what he is doing is wrong’,
of the words impossible...fo reason with some moderafe degree of calmness in
refation to the moral quality of what he is doing’ offers a yardstick of comman
sense with a reasonable degree of elasticity that has been invaluable in
sccommodating cases, seen by the court or jury as appropriately deserving, within
the scope of the mental illness defence. This is in marked contrast to the UK,
where the *knowledge of wrong’ test is much less flexible, since “wrong’ has been

W See Card, Cross & Jones, Criminal Law, 18® edition, Oxford University Press,
2008 ut 647.

N Criminal Code 1913 (WA) s 27; Criminal Code, 1899 (QId) s 27(2); Criminal Code
1924 (Tas) s 16(3)

2 £or example, see R v Huy Pham [2007] NSWSC 1313 (James J) and R v Biggs
[2007] NSWSC 932 (Bell 1)
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consistently interpreted in the UK courts as meaning ‘legally wrong™? and even
grossly disturbed persons generally know that murder, for example. is a crime™, It
is largely for this reason that the M'Naghten Rules, as applied in Australia, have
remained adapiable and responsive to advances in the mind sciences, Criticisms
of the rules that emanate from other jurisdictions that have a less flexible
approach to them, nzed to be considered in this light. Of Dixon's fest in Porter,
Fairall and Yeo perceptively point out?s;

‘By bringing together the descriptors of ‘sense’ and ‘composure’, his Honour
was acknowledging the inferaction between thought and feeling processes. This
holistic approach sits well with contemporary clinical science which contends
that there can eh no serious Impairment of one mental function withouf some
from of impairment of the others.’

Finding a better formula than the M'Naghten Rules (as interpreted and clarified
through case law over nearly two centuries) has proved elusive, In the Federal
sphere in the United States, attempts at reform have effectively gone full circie. This
is ilutrated by the following brief chronological summary of various attempts to
replace the M'Naghten rules that shows that these attempts have simply ended up
back with the M'Naghten Rules. The experiments in-between included:

s the so-called product rule’ {if the criminal conduct is the product of mental
disease then the defence applies)'s; this attempis to be more inclusive of
conditions that might qualify for the defence, by locking simply at the
quaestion whether the criminal conduct was the result of the mental iliness.
The difficulties with this include that it implies that mental disease
simpliciter causes the behaviour, whereas this may vary depending ¢n
such factors as the nature of the illness (which may be very complex} and
how it impacts on the individual's bahaviour controls {which may infintiely
vary); the product test, being essentially a causation test, also tends to
place the uliimate determination of the issue into the hands of experts,
and removes any requirement to assess the capacity for knowledge of
moral wrongness that is present in the M’Naghten Rules. As Judge
Waren Burger noted “No rufe of jaw can possibly be sound or workable
which is dependent upon the terms of another discipline whose members
are in profound disagreement about what those terms mean”.?

« the product rule coupled with a ‘but for' test!® - an atternpt to sharpen the

¥ R v Windle [1952] 2 QB 826 CCA,; sce also R v Johnson [2007] EWCA Crim 1978, [2008) Crim LR
132
" See Card, Cross & Jones, Criminal Law, 18" edition, Oxford University Pross, 2008 at 646, ciling
the Report of the Commitiea on Mentally A bnormal Qffenders (The Butler Compuittee) Cmnd 6244
(1975) at [18.8).
'* p_Fairall & §. Yeo 'Criminal Defences in Australia’ (4™ edition) Lexis Nexis, 2005 at {13 26).
16 'Phe “product rule’ was first propounded by Isaac Ray in *A Treatise on the Medical
Jurisprudence of Insanity’ in 1838; however, it was only embraced by the New
Hampshire Supreme Court in State v Jones (1871) but was not adopted int any other
1J$ jurisdiction apart from the District of Columbia in Durkam v United Siates 214
F.2d 862 (DC Cir, 1954) where it was applied until 1972. For a discussion of Durham
and its subsequent rejection in US' v Brawner and the difficulty of finding appropriate
criteria for what should constitule mitigating mental conditions, see Daniel Robinson
“Wild Reasts & Jdfe Humowrs: the insanity defence from antiquity to the preseat”
g1996) Harvard University Press, Chapter 6.

7 See Blocker v United States 274 F. 2d 572 (1959)

% See Carter v Unifed States, 252 F.2d 608, 617 (DC Cir, 1957)
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focus of the product rule by requiring a determinative causal link to be
established between the illness and the conduct This was criticised on
the basis that it “hvited experts and juries fo specutate about the
defendant's character, and convict him on the ground that he would have
been ‘bad’ if he had not been sick.™?

» the Mcdel Criminal Code test adopted by the Supreme Court in United
States v Brawner™ (mental disease caused lack of capacity to 'appreciate’
the criminality of the conduct or to conform conduct ta the requirements of
the law - this was a blending of the M'Naghten Rules with the concept of
‘irresistible impulse’); this is problematic in that the use of the potentially
smbiguous word ‘appreciate’ rather than know’ {as in M'Naghien) widens
the inquiry bevand a merely cognitive one to a potentially vast inquiry into
the nature and degree of the defendant's understanding; which may be
over-inciusiva.

+ Finally, retuming to a strict version of the M Naghten Rules, limited in theair
application to ‘severe menta! disease or defect’ and excluding any
component of Yiresistible impulse’ by amendments to the Federal
legislation in19842 {hat were brought about in the aftermath of the fierce
debate that arose about the insanify defence in the United States afier the
acquiftal (on the grounds of mental iliness) of John Hinckley of the
aftempted assassination of President Reagan.z

Issue 6.26
If the M'Naghten rufes were reformulated in legisfation, should the
legistation define the concept of a disease of the mind? If so, how
should it be defined? Should the common law requirement for a
“defect of reason” ba omitted from the statutory formulation?

The expression ‘Defect of reason’ prabably daes not add anything to the test for the
mertial iliness defence and could safely be omitted.

It would be helpful to define the concept of 'disease of the mind' to include all
relevant conditions that might lead to ‘not knowing the nature and quality of an
act/omission or that it is wrong’ that are considered appropriate, This might include
cognitive impairment, but should not include personality disorder.

Issue 6.27
If the M'Naghten rules were reformulated in legisiation, shauld the
legisiation recognise, as one way of salisfying the defenice, a fack of
knowledge of the nature and quality of the act? If so, should the
legisiation provide for a lack of actual knowledge, ar a lack of capacily
fo know?

Y United $tates v Brenwmer, 471 B2d 969, 1019

2 United States v Brawner, 471 F.2d 969 {DC Cir, 1972).

21 United States Code tit 18 pt | ch 1 §17(a) provides: “If is an affirnalive defense fo a
proseculion under any Federal statute thal, at the time of the commission of the acis
constituting the offense, the defendant, as a result of a severe mental disease ar
defect, was unable fo appreciate the nature and quality or the wrongfulness of his
acts. Menial disease or defect does not otherwise constitute a defense.”

2 For an excellent discussion of this case and the evolution of the M’Naghten Rules
m the Umnited Slates, see R. Bonnie & Ors. ‘A Case Study in the Insanity Defence: the
tricd of John Hinckley Jr' (third edition) Thomson West {2008)
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The current M'Naghten Rules in NSW depend on simple ‘knowiedge’ in the sense of
cognitively knowing. It Is in our view appropriate that it remain so. To infroduce the
natien of ‘capacity to know' would unnecessarily restrict the availability of the
defence.

Issue 6.28
if the MNaghien rules were reformulated in legisiation, should the

fegisiation recognise, as one way of satisfying the defence, a lack of
knowledge that the criminal conduct was wrong? f so, should the
{egisiation provide any guidance about the meaning Of this
afternative? For example, should i require that the defendant couid
notl have reasoned with a moderate degree of serise and composure
ahout whether the conduct, as perceived by reasonable people, was
wrong? Should the legistation require a fack of capacity to know,
rather than a lack of aclual knowledge?

Any statutory fermulation should accurately reflect the current law in NSW including
Sir Owen Dixon's interpretation (referred to in response to 6.25 above} as to 'lack of
capacity to know' — see also response to 6.27.

Issue 6.29
Should the approach for determining the application of the defence of
mental illness under the M'Naghten rules be raplaced with a different
formulation? If so, how should the faw determine the circumstances in
which a defendant should not be held criminally responsible for his or
har actions due to mental iltness or other impairment of mental
function?

No. See previous responses ahove.

Issue 6,30
Should a defendant’s self-induced infoxication or withdrawal from an
intoxicant be able o form a basis for claiming that tfie defendarnt is not
guitfy of a charge by reason of mental ifiness and, if so, in what
circurnstances?

Oniy if it triggers an underlying mental condition that is a ‘disease of the mind’ {which
may be extended to include cognitive impairments if the submission in 6,21 above is
accepted). The current law that the mental illness defence requires some underlying
‘disease of the mind' to be 'triggered’ by the substance (the effects of which would
otherwise only be transient) is adequate. The fine needs to be drawn somewhere,
and it seems appropriate that the existence of an underlying disease of the mind,
however caused {i.e., even if caused by chronic substance abuse over time)
achieves the best policy balance. Addiction per se is not an underlying condition, but
if as a result of an addiction a person develops a genuine underlying disease of the
mind that can be triggered by substance abuse, giving rise to an active mental
iiness, the effact of the substance can no longer be said to be transitory.

The vast majority of cases of drug-induced psychosis will be transient; to extend the
mental iiness defence io these cases would potentially work a great mischief against
the firm policy that NSW has had for some time since the introduction of Part 114 of
the Crimes Act 1960, to limit the circumstances in which intoxication can be relied
upon as g defence.
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Persons whe have a transient psychosis caused by substance intoxication will still be
able to raise the defence of intoxication in crimes of 'specific intent’.

The case of Sebali [2003] VSC 181 and [2004] VSC 212 cited in the Consultation
Paper at [3.95] may not in truth be an ancmaly; if the accused in that case at no time
could he said to have had any undetiying condition (apart from an addiction}, and the
psychosts was only brought on by the transient effects of withdrawal, 1t is entirely
cansistent with the law as it stands that he ought not be acquitted. [f the effects of
withdrawal had triggered an underlying condition, then one would expect this to
qualify for the mental ilness defence.

We would raise another aspect of this whole question. Considering the extent of drug
use in the community, it may be time t¢ give consideration to the guestion of the drug
user who knows that they have an underlying condition that will be triggered by drug
use, giving rise to an active mental ilness, If it could be established that the person
was aware of their condition, and foresaw a real risk of harm being caused te others,
but went ahead anyway and knowingly, or recklessly, ‘triggered’ the mental illness
(rather like uncaging an angry lion) then perhaps the law should hold that person
responsible for the consequences that occurred during the period that the mental
liness, so triggered, is operating. This could act as an exception to the general
mental illness defence. An appropriate statutory provision could act as = strong
deterrent to such persons,

[ssue 6.37
Should the defence of mental lliness apply to a defendarit’s involuntary act
if that involunitary act was caused by a disease of the mind? If yes,
shouwid fegisiation provide a test for determining involuntary acts that
resuft from a disease of the mind as opposed fo involuntary acts that
come within the scope of the defence of automatism, and i so, how
shouid that test be formuiated?

Yas. In our view the current law is appropriate and it would not be appropriate for
automatism caused by a mental iliness to result in an outright acquittal, for the policy
reasons of public safety referred to in the discussion paper at {3.103]. Now that the
MHRT has the powaer to release persons found NGML, the best way to address the
individual circumstances of any given case (and they vary so much) is to rely on the
Tribuna! {or the court if the court determines to release the person) to accurately
assess the risk. All this is in place now since the recent amendments to the MHFP
Act.

There is some attraction in adopting the approach of the joint judgment of Mason CJ,
Brennan & McHugh JJ in Falconer's Cass, but this puts the onus on the accused (on
the halance of probabilities) to establish that the malfunction of the mind was:
{a) transient
() was caused by trauma, whether physical ar psychological, and which the
mind of an ordinary person would not be likely to have withstood; and
{c) was not prone o recur.

Nevertheless, it is one thing to place an onus on the accused in relation to
establishing the defence of mental iliness; but issues of voluntariness are inherently
matters that the Crown ought be required to prove, once a real quastion of
involuntariness arises {which is the current law and the approach of the majority in
Falconery.

As a practical matter, these cases are ones where the power of a court to order an
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independent medical assassment of an accused, would be of assistance. Alse, as
the Crown ultimately bears the onus of proof of voluntariness, it may also be helpful if
the court had power to arder that an accused make themselves available for an
gxamination by a specialist engaged by the Crown.

fssue 8.32
Should the MHFEA be amendad to allow the prosecution, or the court, to
raise the defence of menial iilness, with or without the defendant's
consent?

Yes, hut with the leave of the Court {which would accord with many other
jurisdictions in Australia as referred to in [3.108] footnote 156 of the Consultation
Paper), perhaps also with seme principles to guide the discretion of the court. in the
context of our adversarial system, it is important to recognise that it is, as a general
rule the parties who choose the issues upon which the case will be run (see Ratten v
The Queen per Barwick CJ). It will not always be in the best interests of an accused
to raise the mental illness defence, pardiculary where the offence is 2 less serious
one and the consequences of an indeterminate period of detention (which is subject
to the MHRT's regular reviews) may be less In the overall interest of the accused
than a determinate sentence. On the other hand, it is important, from a policy point of
view, that genuine cases of mental illness be recognised for what they are so that,
where appropriate, they can be treated to improve the mental heatth of the accused
and to reduce the risk of re-offending.

We recommend that the court be given a discretion to permit the Crown to raise the
mental liness defence if satisfied that it is in the interests of justice to do so. [n
determining that question, the court should be able to inform itself m such manner as
it thinks fit, and have regard to:
{a) the apparent strength of the evidence indicating that the defence of mental
illness could be established;
(o) the apparent seriousness of the accused’s mentai iliness and whether or not
it is & continuing condition;
(¢) the assessment of the degree of possible risk of such mental iliness leading
10 serous criminal conduct in the future, including consideration of whether
any past offending by the accused has been the result of a mental iliness
(d) the seriousness of the charges.

The court already has a power to raise the issua of its own accord when it is in the
interests of justice 10 do so — sae for example R v Damic [1982] 6 ACrimR 35and R
v Issa NSWSC 16/10/95 per Sperling J. Perhaps the same guided discretion could
apply to the court's exercise of this discretion.

tn addition, of course, the court retains the obligation to put the defence to the jury i
it is fairly raised on the evidance in the trial, whether intentionally or not.

A discretion such as is proposed would go a considerable way to reaching a clear
and workable set of parameters to enable the right balance to be achieved for
meeting society’s need to recognise, and treat, mental iliness (both in the interest of
the accused and in the interast of the community) when it is clearly appropriate to do
50,

Such a provision would also be consistent to the emergence of a more therapeutic
approach to menial illness, in line with the power of release of forensic patients now
being a matter for the MHRT (or the court under MHFP Act s 39} and no longer a
matter for the executive.
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It is to be hoped that such an approach wilt lead to a more enlightened attitude
toward mental illness within the community and the legal profession, where the
present practice remains not to raise the issue except as a last resort in the most
SENOUS cases.

fssue 6.33
Shoudd the MHFPA be amended fo aflow for a finding of “not guitty by
reason of mental iliness™ to be entered by consent of both parties?

No. For similar reasons as we have given in 6.9 in relation to unfitness, which
remarks are equally apposite hare:

in our view this is not an appropriate area for consent orders. Whilst both parties can
indicate that they consider the accused to be entifled to the defence of mental illness,
the finzl determination of such an important issue ought to be the subject of proper
scrutiny by the court, given the potentially very significant consequences of such a
finding. There is still a significant inconsistency in the standard of medical reports
presented in cases such as this and there are still experts who are, in effect, *hired
guns'. Requiring the court to make the final decision will ensure proper scrutiny of the
process, and its infegrity.

Issue 6.24
Should the court have the power to order an assessment of the defendant
for the purpose of determining whether he or she is entitied fo a
defence of mental iliness?

Yes. See response to 5.6 above. In addition, the court should alse have a power to
order that an accused be examinad by a specialist on bahalf of the Crown, in an
appropriate case.

Issue 6.35
Should a process other than an ordinary frial be used to determine whether
a defendant is not guilty by reason of mental illness?

No. The use of the trial process is approprizte in NSW. [tis important that the issue
should be one that is determined by representatives of the community assisted by
the expert evidence in the case. As a matter of policy, it is important that the
community remain invelved in this process, which ensures a proper level of both
scrutiny and engagement by the public in this important area of mental health and
crime.

Issue 6.36
Should the defance of mental fliness be available generally in fhe Local
Court and, if so, shouid it be available in aff cases?

The current diversionary pravisions of the MHFP Act effectively covers most
situations where the mental illness defence might otherwise be raised. Indeed, since
the amendments to . 32 of that Act in 2003 which permitted a magistrate to have
regard to the condition of the accused st the time of the offence, as well as at the
time of the appearance before the magistrate, it has had the potential to act as a 'de
facto’ mental iiness defence, provided that the court is persuaded that the case is an
approgriate one for diversion. It is only in respect to those cases that are thought
inappropriate for diversion that the need for the defence of mental ilness really
arises.
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The defence of mental illness is almost certainly available in the Local Court — see
Horseferry Road Magistrates’ Courd, ex parte K [1997] QB 23 DGC; [1998] 3 AllER
7158 and also R v McelMahan [2008] NSWDC 81. As there is no clear procedure, such
as there is for indictable matters in the Supreme and District Courts under the MHFP
Act, the inevitable oufcame would be for the defendant to be discharged. Given the
level of seriousness of cases now dealt with in the Local Court, this wili not always be
appropriate.

If a defendant wishes o raise the mental iliness defence in the Local Court (and
thase cases are rare and usually only accur when the magistrate does not consider
the case an appropriate cne for diversion — for example, where diversion has failed in
the past and the defendant continues to offend, or where the matter is 160 sericus)
then he or she ought to be able to do so.

In our view the Local Court should be able to enter a special verdict and a defendant
found not guiity on the grounds of mental illness ocught to be able to be dealt with in
the same manner as in the superior courts, namely:

{a) the court should be able to make an arder for release, with or without
conditions, if satisfied on the balance of probakbilities, that the safety of the
persan or any member of the public will not be serously endangered by
the person's release,; or

{) the count should be able to order that the person be detained and subject
to the review of the MHRT fotlowing the same procedures that occur in
relation to spacial verdict in the Supreme and District Courts.

It may also be appropriate to limit the maximum pericd for which such a person could
be detained to equate with the [imifations upon the maximum pericd for which the
magistrate could have imposed a sentence. Thereafter, if the person remained
mentally ill, there should be a procedure for their transfer into the civil system of
mental health care under the Mentaf Health Act 2007, where appropriate.

Issue 6.37
if the umbrella definition of cognitive and mental impairment suggested in
Consuifation Paper §, Issue 5.2 were lo be adopled, should it also
apply to the parifal defence of substantial impairment?

Yes (so0 long as the other requirements of s 23A are satisfied) but note that we do not
agree entirely with the Ceammission as to what that umbrella definition should inchude
- see response to 5.2 above, particulady our opposition to the inclusion of
personality disorder, Howaver, it may be appropriate to consider the inclusion of
severe personality disorder within the definition of conditions 1o which the partial
defence of substantial impairment could apply, given that the defence only reduces
murder to manslaughter, and that it is designed, inter alia, to lock at the accused's
inahility to exercise control.

Issue 6.38
As an afternative 1o an umbrella definition of cognitive and mental
impairment, should the mental state required by s 23A be revised? If
s0, how?

No. The cument approach of the section is appropriate.
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Issue 6.3%
is the requirament in s 23A of the Cnmes Act that the impairment be “so
substantial as to warrant liability for murder being reduced fo
mansiaughter” sufficiently clear? If not, how should it ba modified?

In our view this is sufficiently clear; this formufation was only brought in by way of
amendment to the previous s 23A some 13 years ago as ihe old section was seen as
too technical and confusing, not only by limiting the concept of ‘abnormality of mind’
te a narrow range of origins and causes expressed in terms not aitogether
confarming with medical concepts, but also because the nation of 'substantial
impairment of mental responsibility’ was a confusing mix of medical and meral
cancepts that both juries and medicai practitioners had difficulty coming te grips with.

The cumrent section highlights the relationship between the extent of the relevant
underiying abnormality of mind, and the appropriate extent of moral culpability. This
is a classic issue for a jury to determine in accardance with community standards.
We must not get too ‘elitist’ or technical in how we approach the concept of
substantial impairment. it is necassary and important to leave this issue to the jury.

Issue 6,40
Shouid the defence of substantial impairment be retained or abolished?
Why or why not?

It should be retained.

The arguments provided in the Consultation Paper at (4.55] — [4.56] far retention
are valid and compeling. Nor should this issue be left {o the sentenicing process
where the fact finding is likely to be less rigorous. It is also important for juries to
he involved in these matters bacause they are intimately fied up with community
values that should be a factor in considering a reduction in penalty for the many
kinds of conditions that might arise under these provisions from time to time.

A key issue is the desirability of keeping the jury involved as the arbiter of

community standards for determining what conditions should warrant giéhe
reduction of murder to manslaughter. On this issue the Commission commenis™:

As noled eartier, the key factor that led this Commission to recommend
retaining the defence in 1997 was that it facilitates community involvement,
by means of the jury, in making a moral judgment as to the level of crirninal
responsibilify that should aftach to the offenders conduct. The
Comimission considered that this involvement would promote commeunity
acceptance of sentencing decisions for offenders  convicled of
mansiaughter by reason of substantial impairment. It is also arguable that,
if the deferice were to be abolished, juries may be reluctant fo find
offenders with significant impairments guilly of murder and, perversely,
acquit them instead. Furthermore, defendants may he more inclined fo
plead guilty to mansiaughter on the basis of substantial impairment, rather
than fo murder (which would be the case if the defence were abolished),
avoiding the time and expense of a trial™.

B Consultation Paper af [4.36] omitting notes.

2 according to the UK Law Commission, Report No. 304 (2006) "Murder, Manslaughter and
Infanticide” at [5.95] a very high percentage (70 - 80%) of pleus of guilty to manslauyhter by reason of
diminished responsibility are accepted by the Crown Prosecution Service, where there is sound medical
cvidones to back them up.

3l



Mot only are the practical considerations raised in this quotation well noted ard
valid; it is also submitted that it is essential to retain the input of the community,
in the form of the jury, on this issue. These cases are amang the most serious
in the ¢riminal calandar, and the variety of conditions that can be put forward in
support of substantial impairment are of many shades and degrees, and many
fsuch as personality disorders and psychopathy) will be highly controversial.
Cases may involve syndromes such as ‘'baftered spouse’ syndrome that
warrant input from representatives of the community as arbiters of what
conditions and circumstances might be worthy of considerations of reduced
moral culpability. To remove the touchstone of the jury would inappropriately
diminish the input that the community cught to have in such matters and would
tend also fo diminish respect for the criminal justice process and its outcomes.

In the UK, a conviction for murder carries 8 mandatory life sentence®. In its
2006 report ‘Murder, Manslaughter and Infanticide™, the UK Law Commission
recommendad the retention of the defence of diminished responsikility in the
LUK , which is currently in a form that closely resembles the problematic form
that the former s 23A took pror to its amendment in 1997. The Law
Commission recommends that the provision be amended in a similar way to
the NSW amendments of 1897, but with some madifications, including
specifying that the abnormality of mental functioning should arse from ‘a
recognised medical condition, devefopmental immaturity in a defendant utder
the age of eighteen, or a combination of both’. They would zlso prefer the
wording of the jury's task to require that they be satisfied that the condition
‘provides an explanation for the defendant’s conduct in carriying out or laking
Pan‘ in the kitlimg’ (in preference o the NSW wording that the impairment was
'so  substantial as to warrant fiabifity for murder being reduced fo
manslaugfer’.

Card, Cross & Jones? note that:

Quite apart from arguments based on the existence of the mandatory iife
sertence for murder. the exisience of the defence of diminished
responsibility can be supported on the grounds of the importance of Tair
and just labelling’, ie that if is unjust to label as murderers those not fuilly
responsible for their actions.

In New Zealand there is no defence of diminished responsibility, and
Brookbanks? cites a number of New Zealand cases which he suggests
indicate that ‘there has been some willingness {o concede that the broadening
of mental state characteristics in provocation may have effectively admitted
diminished responsibility into New Zeafand ‘through the back door.™ He also
refers™ to the case of R v Gordon {1993) 10 CRNZ 430 in which the Court of
Appeal at 441 “hinted’ that the New Zealand law may be deficient. This was a
‘hattered wife' case whera such a defence may have been appropriate.

The issues raised above would seem fo indicate that there remain very strong
theroretical and practical arguments for the retention of the partial defence of
substantial impairment.

¥ Murder (Abolition of Death Penalty) Act, 1965 3 1{17 (UK); however, by 5 1{2) of that Aci, a
senteneing judge can make recommendations as to the minimum term an offender should serve before
heing paroled.
® UK Law Commission, Report Mo, 304 (2006) ‘Murder, Manslaughter and Infanticide’. The report
considers many of the arguments for and against the retention of substantial impairment. It can be
downloaded at www lawcom.goy ukidocsec304 pdf
¥ Oriminal Law’ (18% edition) OUP (2008) at [15.64].
z: W. Brookbanks & . Simpson ‘Psychiatry and the Law' (2007} Lexis Nexis NZ Ltd., at [6.6]

ibid.

32



lssue §.41
Is there a continuing need for infanticide to operate, efther as an offence in
itself, or as a partial defence to murder?

Yas, hoth should remain. In our view these are special cases that the law should
have specific provisions about. The current provisions are appropriate. Itis sound
that the Crown should have the option of charging infanticide, rather than murder, in
an appropriate case. But if murder is charged, then it is necessary for the defence to
be availabe.

The UK Law Commission reviewed the law of infanticide in 2006™ and considered
the histery of the infanticids provisions of 1822 and 1938, stating™":

At the time the original Infanlicide Act was passed in 1922, and again in 1838,
Parfiament recognised and debated ifs potential flaws and considered
aliernative options. For example, the phrase "the bafance of her mind was
disturbed” was challenged and the problems inherent in infroducing medical
avidence were acknowledged. Similarly, the link between the disturbance of the
mind and birth was questioned and a broader basis of disturbance induced by
poverty and despair was proposed. The need to ensure unmerilonious cases
gid not fall within the offence/defence of infanticide was stressed. Problems
associated with setting an age limit were afso acknowledged — it was
recognised that any time limit was ultimately arbitrary to some extent. However,
despite these concerns, Parliament decided on the current form of the
offence/defence of infanticide as the best means of avoiding the “black cap
farce” whereby judges were required {0 pass a mandatory senfence of death
("with all its dreadful paraphernalia'y on mothers who were convicted of
murdering their babies, only for the death penally to he commuted o a lesser
sentance.

Although the Law Commission raised possible changes to the law for discussion -
including removing the reference to lactation (on the basis that the link between
psychiatric disorder and lactation is unfounded); and raising the age limit of the victim
to two years (this would capture almost all instances of child-killing connected to
postpartum psychiatric disorder} — in its final report it declined to make any significant
alterations 1o the infanticide provisions™. The Commission noted™:

8.25 Based on owr consultation meeting with & range of medical and legal
experis on the subject of infanticide, we hafieve that there is sufficient medical
gvidence on which to justify the offence/defence of infanficide as it stands. Qur
helief is supportad by the work of Professor Brockington, who provided us with
fables calegarising the different psychiatric disorders associated with
infanticide and the

different types of infarticide. Although no psychiatric disorders (perfiaps, bar
cne) are specific fo childbirth, the incidence of certain disorders is higher
following childbirth. This temporal connection indicates that some women are
more vuinerable fo psychiatric disorder in the posipartum period.

M surder, Mansiaughter and Infanticide Law Com No, 304, 1/11/06

¥ Law Com No. 304, 1/11/06 at page 158 (omitting footnotes).

3 Hgwever, the Jegisation was amended in 2009 to make it clear that a person could not be convicted of
infancicide if the elements of murder were not present; this reform has not yet been taken up in the New
South Wales Crimes Act.

At 161-162 {omitting footnotes)
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8.26 There is also some evidence o support the lactation theory. A recent
stutly conducted by Dr Marks and her colieagues suggests that lactation may
increase dopamine sensitivity in some womaen, which may trigger psychosis,
Although this evidence is not conclusive, we are nof aware of evidence that
definitively refutes the lactation theory. Thus, on balance, we recommend
retaining the reference to lactatfon.

And further™:

According fo a number of the medical professionals who atfended our mesting
on infanticide, most postpartum psychistric disorders linked io infanticide are
resoived within 12 months after birth. The majority of infanticides linked to
psychigiric discrder occur within the first three months. Amongst those who
attended our meeting, some expressed concern that there is a risk that if the
age fimit of the victim is increased fo two years, then unmeritorious cases (such
as cases of engoing abuse) will fall within the offence/delence of infanticide.

Finally in response to submissions that the offence 'pathologised’ motherhood,
discriminated against mothers, and that it should be merged with diminished
responsibility, the Commission stated™:

Further, merger of infanticide with diminished responsibility presents procedural
probiems concerning the burden of proof. The burden on the defendant fo
prove psychiatric disorder in order to successfully plead diminished
responsibility may be impossible fo discharge in neonaticide cases (the kiling
of & baby within 24 hours of his or her birth). In such cases, the mother may
give birth alone and suffer from a transient disorder. At our meeting on
infanticide Profassor Brockington, Dr Margaret Cates and Dr Marksall
expressed concern that neonaticide cases must be covered by a special
defence because the mother's cufpabiily is very low. Further, the matheris in a
particutarly difficult position with regard to discharging the burden of proof.

8.38 The offence/defence of infanticide has caused very few problems in
practice, as evidenced by the lack of case law In this area. Further, it involves
very few cases. As stated in the Consuftation Paper, “it does nof seem worth
countenancing the perhaps unforesaeable changes thal would result from an
insistence that such cases be dealt with under section 2 of the Homicida Act
1857

8.39 Finally, we do not believe that the offence/defence of infanticide
“pathologises” worien or motherhood. Nor does if reflect or reiforce a
perception in law that wornen are fess responsible for their actions. Rather, the
affence/defence of infanticide recognises that some women do suffer from
psychiatric disorders triggered by childbirth (and very possibly lactation), and
as a result may kill their infants. We do not believe it serves the feminist or
other causes fo increase the severity of the offence these mothers have
committed, nor the sentence thel they may face, by merging infanticide with
diminished responsibility. in this unique situation there is only the surface
appearance of discrimination: the substantive offence ensures substantive
justice.

M At 164 (omithing foolnoles)
* At 165 {(omitting loolnotes)
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lssue 6.42
Should the continued operation of the infanticide provisions be conditional
on the refention of the partial defence of substantial impairment?

No. Both should be retained.

Issue 6.43
if infanticida is to beo refained, shoutd it be recast? If so, how?

Mo, See response to 6.41

Issue 6.44
Shouid the MHFPA be amended fo provide a mechanism and/ior
requirement for the court to notify the MHRT of the terms of its order
under s 27 of the MHFPA?

Yes. The MHRT should be informed of the court's order under s 27 as the MHRT hag
a continuing role in reviewing forensic patients given limiting terms, The current
provision's failure to require notice is probably a legislative oversight.

Issue 6.45
To what extent (if any) should sentencing principfes continue fo apply fo the
cowrt’s decision whether to defain or release a person who is UNA?

Sentencing principles are not irrelevant insofar as there has been a qualified verdict
that a crime has been committed, on the limited evidence available. It should not be
forgotten that the community has an interest in achieving some degree of closure
when a crime has been committed; victims and their families, disrupted communities,
and other members of the public generally are entitied to as much closure as can
reasonably be obtained, However if is egually important to acknowledge that when
an accused is unfit, he or she has never been in a position to run a competent
defence, and of course, there s no conviction.

It may be entirely appropriate to maodify the 'sentencing principles’ to better fit this
reality, and 2 better balance could be achieved than that which presently pertains in
N3W. We make some suggestions as fo how this could be achieved.

We agree that sentencing principles are relevant at legst in putting a ‘limit' upon
detention (Consuitaiion Paper [6.30]). It perhaps should be required by the leqislation
that a judge imposing a limiting term should make it expressly clear in the sentencing
remarks, precisely what the rationale and purpose of a limiting term is, and that the
MHRT has jursdiction to review and release forensic patients at any time that it is
satisfied the relevant criteriz under the MHFF Act have been satisfied.

Now that the MHRET has the power to release forensic patients, proper clinical and
risk assessment of persons on limiting terms can be made and acted upon, so that
the opportunity for a greater therapeutic approach is now in place — a vast
improvermnent from the former requirement that the Minister was required to approve
any release, This has significantly reduced the extent of the problem of the
‘application of sentencing principles'.
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However, one major hurdle, in the way of limiting terms under the MHFP Act working
in a way that does not Lunduly depend on ‘sentencing principles’ is s 74 {e) of the Act.
S 74 is sef oui in full:

74 RMatters for conslderation

Without limiting any other matters the Tribunal may consider, the Tribunal must have
regard to the folfowing matters when determining what order to make about a person
under this Pari;

(a} whether the person is suffering from a mental ifiness or other mental condition,
(b} whether there are reasonable grounds for believing that care, reatment or
control of the person is nacessary for the person’s own protection from serious harm
or the protection of ofhers from serfous harm,

(c) the continuing condition of the person, including any likely deterioration in the
person’s condition, and the likely effects of any such deferioration,

(d} in the case of a proposed releass, a report by a forensic psychialrist or other
person of a class prescribed by the regulations, who is not currentfy involvad in
treating the person, as fo the condition of the person and whether the sefety of the
person or any member of the public will be seriously endangered by the person's
release,

(e) in the case of the proposed release of a forensic patient subject to a Hmiting
term, whether or not the patient has spent sufficient time in custody.

It is the presence of 74(¢} that preserves a punitive element in limiting terms, which
thereby converts the ‘sentencing principles' applied at tha time of fixing the limiting
term, into something much more akin to a sentence than simply ‘capping’ the
maximum period of time that a person given a limiting term, will remain a forensic
patient.

If the patient has never been properly tried and convicted, how important or relevant
are the well-established functions of sentencing, namely punishment, deterrence,
community protection, rehabilitation, accountability, denunciation and recognition of
the harm dene to the victim and the community?® This is an efusive question.

This criterion should be abandoned altogether by future amendment to the
legislation. Risk/community protection will be taken into account before a release
decision can be made in any event. Of the remaining functions of sentencing, it is
difficult to see the logic or necesstity of applying any of these to a forensic patient who
is serving a limiting term. Dangerousnessfrisk to the public or to themselves may in
reality be the enly criterion that can be justified as a matter of policy.

% Goe s 3A Crimes {Seniencing Procedurc) Act, 1999 NSW, There is case Jaw that holds that the
imposition of a limiling term is asknowledged by the terms of the legislation fo be “a penalty’ and that
the expression “insufficient time in custody’ is indicative of 2 limiting term being a *punishment’ — see
Smith v R [2007) NSWCCA 39 a1 [63] per Hall T {reforving to DPP v, Mills [2000] NSWCA 236), But
spe nbiter of Basten TA (dissenting) in Courtney v R [2007] NSWCCA 195 at [1] whore his Honour
stated "The problems faced by the courts in dealing with people who are mentatly il and prone to
vigient behaviour are perennial and 1o an extent intractable. If a person’s menial condition ar the iime
of un offence is sufficiently serious to constitute insanily, the person cannot be properly dealt with by
the criminal justice system, in relation to crimes which involve intentional acls. Where a person is unfit
to plead, ke or she showld nat be submitted fo a trial in criminal proceedings. In each cose, the
impasition of punishment, being the usual outcome of conviction for u crirminal offence, is
inappropriate. Nevartheless, one function of the criminal justice system, namely to protect the
community from violent individuals, remains appostie”. See also [12] of his Honour’s Jjudgment.
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That said, there is a need to ensure that persons who are UNA are periodically
assessed as to whether they have become fit, in which case, the state should have
the option of putting them to trial —this is provided for by s 28{2) MHFPA. If the
requirement of ‘sufficient time in custody’ under s 74{e) were to be removed from the
considerations for release, then it would mare often than not be important and
appropriate that the MHRT make any release conditional upon the person presenting
for assessment of their fitness periodically as required by the Tribunal, up until the
date of expiry of the limiting ierm, or such earlier date as the Tribunal determines to
be appropriate. Such 'earlier date’ could be fixed, by a statutery formula, as not haing
less than one half of the limiting term set by the court. Currently such an outcome
could in effect be achieved by the MHRT making an order pursuant to s 51 MHFPA,
which provides that if a release is subject to conditions, then the person remains a
forengic patient until the conditions are fulfilled.

One half of the limiting term would seem to be an appropriate minimum period. In a
notioral sense, it could be seen as equivalent to a ‘non-parole period’ that currently
is not taken into account in setting 2 Imiting term (which has been controversial} and
also as including reduction for a plea of guilty (nct currently taken into account} and
also special circumstances’ (not currently taken into account). It also could be seen
as striking a reasonable balance between the nsed of the community and the victim
to have some sense of process and closure that recognises that a crime occurred,
and that there was at least a distinct possibility that it was the UNA accused who
committed ii.

fssue 6.46
Should the MHFFA be amended to provide additional guidance to the court
in deciding whether to order detention or release of persons found
NGMI?

Yes. Consideration of features such as those referred to in [6.38] of the Consultation
Paper cauld usefully be set out to guide judges considering release orders. Perhaps
the MHRT ought, if the judge thinks fit, be asked to make recommendations in
respect to release, on referral from the court for this purpose.

fssue 6.47
Should the MHFPA be amender lo provide guidance to the courl in refation
to the conditions that may be attached to an arder for conditional
rafaasa?

Yes. The MHRT has useful guidelines in this regard, available to courts.
Issue 6.48
Is there any reason to retfain a distinction befween the orders available to
the cowrt in cases where the person is UNA or NGMI?
Yes,
The arguments put forward in the Consultation Paper [6.40] — [6.43] seem to move
from the premise that the outcomes for NGMI are ‘starkly different’ from those for

UNA (unfit not acquitted). However, now that the MHRT is responsibie for the release
of forensic patients, the difference in outcome is perhaps morve perception than
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reality. This will be even more so if the requirement of ‘sufficient time in custody’ is
removed as a criterion for release of persons subject to limiting terms (see response
to 6.45 zbovea),

The differences are at the ‘input’ end — that is, the route by which the matters come
through to court to the Tribunal. The current processes for NGMI and UNA are not
simply ‘labels’ — it is impartant that the criminal justice system properly identify these
as separate bases for forensic patient status; unfitness may be temporary and is a
brake on further proceedings, whereas NGMI Is a final verdict. Where unfiiness is not
temporary, the special hearing procedure still has important interests to address
other than the therapeutic welfare of the accused found NGMI; we hiave discussed
these in the response to 6.45 above.

{ssue 6.48

if the present frameworks are o be retained:

(a) should the definition of forensic patient” be amended fo include 2
person whoe is UNA and in respect of whom a non-custodial order fs
made?

(b} should the MHFPA be amended to provide a power for the court fo
order conditional refease if it does not make an order for detention
under & 277

(@)

A the Consuitation Paper notes at {5.161:

Non-Gustodial options would include dismissing the charge; recording the finding
with no other penalty impesed; deferral of sentencing for up 1o two years for the
purpose of the offender’s rehabilifation, participatfon in an intervention program or for
any other purpose the court considers appropriate; & fine; a good behaviour hond;
and a community service order (see Crimes{Sentencing Procedure)Act 1998 s 8-1,
14-15, part 7, part 8,) It appears that cerfain other arders , such as home detention
and suspended senfences, might not be aviailable because of application of
procedural requirements.

The Commission's suggestion is that, by including UNA persons dealt with by a non-
custodia! order as falling within the definition of ‘forensic patients’, their cases would
e dealt with by the MHRT for any breaches, instead of by the Court. However, in our
view there will be cases that can best be dealt wiih by non-custodial orders made by
the court, with the court retaining power to deal with breaches — continued
supervision by the count of its own order will be most effective in some cases.

That said, there would be every reason to add, to the orders that a court can make, a
power to direct {if the court considered it appropriate in a given case) that any
breaches of the order are to be dealt with by the MHRT rather than by the court.

(b} No. The issue of release at this stage of proceeding ought be left to the MHRT.

Issue 6,50
What orders should be avaifable ta the court?

See response to 6.45 - 6.48
Issue 6.57

Should the same orders be available both for persans who are UNA and for
those whe are found NGMI?
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See response 10 5.45 - 648

Issue 6,52
What orders should result in a person becomes a "forensic patieni™?

All orders except unconditional release by the court or the MHRT — see response to
6.45 - 6.49

Issue 6.53
Ta what extent {if any) should the court take into account a risk of harm 1o
the person hirn- or herself, as distinct from the risk (if any} to other
members of the community?

We agree with the suggestion in [6.59] of the Consultation Paper that, where the only
risk i 2 risk of harm to the person found NGMI or UNA {as distinct from risk of ham
to any other member of the public) then that should nat prevent the person’s release
(subject to release otherwise being determined to be the appropriate disposition) into
the civil mental health system. There ought to be a ¢lear power for the court to
tranafer such a person that the court proposes fo release, into the civil system of care
under the MH Act. This is consistent with the Canadian approach and with the
principle of least restriction.

Issue 6.54
Should the court he provided with a power to refer a person to the civil
jurfsdiction of the MHRT, or to another appropriate agency, if the
gerson poses a sk of harm fo no-one but him or herself?

Referral should be to & mental health facility, in a similar manner to the operation of s
33 MHFPA {in relation to orders by magistrates for assessment of persons under the
MHA) and with the person and the authorised medical officer reporting back to the
court as to the outcome, and if nacessary, returning the person to the court, The
Court could then consider its final determination. Approptiate liaison mechanisms
would need to be established for this to work efficiently and reliably.

Issue 6.55
What kind of possibie “harm” should be refevant to decisions by the court fo
detain or refease persons who are UNA or NGMI?

The observations in the Consultation Paper ai [6.60] — [8.64] are compelling. In our
view ‘harm’ should be defined in the legislation to include bodity and psychological
harmn, but also significant damage to property (for example by arson).
Issue 6.56

Shoutd *harm” be defined in the MHFPA?
Yes, see response to §.55
Issue 6.57

How should the relevant degree of risk of harm be expressed in the
MHFPA? Should it be defined?
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The formulation in MHFPA s 39(2) of “the safety of the person or any member of the
public [being] seriously endangered’ is different to the expression 'protection of
others from serious harm’ used elsewhere in the Act (see s 74(b} and & 43(ah. Theare
should be consistency in this test wheraver it occurs. The degree should be 'serious’
and the risk should be 'significant’ (in the sense of 'not insignificant”.

Issue 6.58
Should a presumption in favour of detention continue o apply wher courls
are making decisions about persons who are UNA or NGMI?

S 39(2) MHFPA, dealing with the orders a court may make after a finding of NGMI,
states:

The Court is nof to make an order under this section for the release of a person
from custody unless it is satisfied, on the balance of probabilities, that the safety of
the person or any member of the pubiic will not be seriously endangered by the
person’s refease,

However, s 43, which deals with orders for refease by the MHRT provides.
43 Crlteria for release and matters fo be considered by Tribunal

The Tribunal must not make an order for the release of a forensic patient uriess jitis
satisfied, on the evidence available fo if, that:
fa) the safety of the patient or any member of the public will not be seriousty
endangered by the patient’s release, and
(b} other care of a lass restrictive kind, that is consistent with safe and effective
care, is approprigte and reasonably available (o the patient or that the patient
doas not require care.

In our view the presumption in favour of detention, unlass it is estatilished positively
that it is safe to release the person, is appropriate at the court stage of proceedings.
Such aases as result in detention will be promptly reviewed by the MHRT, which the
court should, in many (but nat all) cases, be able to look to as being hetter placed to
make @ thorough determination of this issue. Thatis one of the major purposes of the
(MHRT, to bring expertise to the area.

However, there is a much stronger argument, based upon tha observations in the
Consultation Paper at [6.701 — [6.72] that the presumption should be reversed at the
Tribunal stage, that is, there should be a requirement that, for detention, the iribunal
should be satisfied that unless the person is detained, the safety of the public will be
seriously endangered.

Issire 6.59
When deciding what order to make in respect of a person who fs UNA or
NGMI, should the court be required to apply a principle of least
rastriction consistent with:
(a) the safety of the community?
(b) the safety of the person concerned? and/or
{6) somea other object(s)?

The safety of the community — see also comments made in response ¢ £.53

regarding mechanism for transfer to the clvil system in cases of risk only of hamm to
self.
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Issue 6.60
in relation fo court proceedings involving people who are UNA or NGMI,
are the current provisions concerning notification to, and participation
by:
(a) victims, and
{b) carers
adequate and appropnate?

Victims should be able to make victim impact statements to the court but these ought
not be taken inte account in the disposition of the case by the court.

Victims should be permitted to make appropriate representations to the court or the
fribunal at least insofar as they may need some ‘not to approach’ condition or similar
kinds of conditions regarding times and places.

The involvement of carers is to be encouraged, but perhaps the most appropriate
way for this to be done is as witnesses in appropriate cases. The extent of their
involvement can best be determined on a case by case basis by the lawyers involved
in the proceedings.

Issue 6.67
What principies should apply when caurls are making decisions ahout
parsons who are UNA or NGMI?

See response o 6.45; if the suggestion we make were implemented, the court would
not need to have regard to factors such as those referred to in the consultation paper
at [6.77] - [6.80]. The Tribunal would need to assess risk, and have regard to the
possible future fitness for trial in the way we have indicated. The strength of the
evidence has already been established by the fact that the jury (or judge if the
special hearing was judge alane) will have been satisfied, on the limited evidence
available {in the case of UNA) and on the evidence in the case {in the case of NGMI},
that the accused's commission of the actus reus has been established beyond
reasonable doubt. In our view, the Tribunal should not be making a second
assessment of the strength of the evidence, but should accept the finding as having
astablished the risk. The variable factor, which will require a fresh assessment from
time to fime, will be what additional {greater or lesser) degree of risk is posed by the
person's mental {or cognitive} condition,

in NGMI cases whera the court Is considering release, clearly the issue of safety
under s 3¢ MHFPA needs to be considered.

issue 6.62
What factors should courts ke aifowed and/or required o take inte account
when making decisions about persons who are UNA or NGMI?
See response to 6.6 (and 6 45).
Issue 6.63
in cases where the person is UNA, should the possibility that the person
will become fit fo be tried be a sufficient basis for the court {o make an
order of some kind?

See response to 8.61
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Issue 6.64
Should legisiation specify what standard of proof appiies to facts which
form the basis of the court’s decision as fo what order fo make in
respect of a person who is UNA or wha has been found NGMI? If so,
what standard of proaf should be specified?

The applicable standard should be on the balance of probabilities in line with the
principles in Brigenshaw v Brigenshaw (1938) 60 CLR 336.

Issue 6.65
What powers or procedures (if any) should be pravided to assist the court
in determining the appropriate order in cases where the person is
UNA or NGMI?

The court should be able to seek assessments from the MHRT; thought could he
given also to a panel of court appointed experts to assist in assessment of rigk {this
ties in with the general power to order assessments dealt with earlier in this
submission). Court liaison services in the Local Court have worked extremely well
and there is no reason why these should not be extended to the superior courts. In
addition, there should be continuing professional development education for lawyers
about these matters to enable tham bast to fulfill their obligation to assist the court.

Issue 6.66
Should legisiation provide a mechamism for the court ta notify the MHRT of
its final order in cases where the person is UNA or NGM{?

Yes.

Issue 6.67
In what circumstances {if any) shouid the Criminal Appeal Act provide for
the person the subject of the proceedings fo appeal against:
{a) & vardict of NGMI;
(b) orders by the court in cases where the person is NGMI;
(e} non-acquiital at a special hearing?
{d} orders by the court in cases where the person is UNA?

Each of the anomalies identified and referred to in [6.99] — [6.101] of the Consuttation
Paper should be corracied.

Issue 6.68
In what circumnstances (it any) should the Criminal Appeaf Act allow the
prosecution to appeal against:
(&) a verdict of NGMI?
(b} orders by the court in cases where the person is NGMI?
(c} orders by the court in cases where the person is UNA?

See response to 5.67
Issue 6.69
Should the Criminal Appeal Act 1912 be amended to require the Court of

Criminal Appeal to consider the safefy of the person and/for te
community prior o making an order for release?
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Yes.

Issue 6.70
What manner of appeal is most appropriate for reviewing:
(a) findings; and
{b) consequent orders in cases where the persorn is UNA or NGMI?

The present forrns of appeal provided for are sufficient, subject to the anomalies
referred to being rectified.

Issue 6.71
Should any ancilfary powers be provided to assist the Court of Criminal
Appeal in deciding such cases?

Perhaps something along the lines of those suggested in response to 6.65,
appropriately adjusted for the appellate environment.

Issue 6.72
is there any reason why Local Court magisirales should nat have power o
rmake orders in respect of persons who are UNA or NGMI?

See responses to §.36 and 6.11

{ssue 6.73
Iif the Local Court should have powers for cases invoiving persons who are
UNA or NGM!, should they be the same as the powers of the District
and Supreme Courts? If not, what should be provided?

See responses to 6.36 and 6.11

Issue 6.74
Shouid the MHFPA provide for a forensic patient fa apply for a review of his
or her case?

Yes, but the number of these, within a given pericd, should be able ta be limited if the
Trihunal so determines, or perhaps subject o compliance with the statuiory
obfigation of regular reviews.

Issue 6.75
Are the provisions regarding the conditions that may attach to leave or
release adequate and appropriate? If nol, what changes should be
mede?

The current provisions would seem {o be adequate & appropriate.

Issye B.76
Should the MHFFA be amended {o abolish the requirement for the MHRT
o natify
the Minister for Police;
the Minister for Health; and/ar
the Altorney General
of an order for release?
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These notifications should all remain as a safety net. In addition, the Minister for
Health and the Attorney General are entitled to notice as they have rights of appeal.
The natification to tha Police Minister is not inappropriate as the minister can bring
any relevant information held by police to the attention of the Attorney General.

Issue B.77
Should fegisiation provide specific rales for an agency or agencies in
refation to supporting and supervising forensic patients in the
community?

This would perhaps enhance the general requirement of agency co-operation with
the MHRT under s 76K({1).

Issue 6.78
Are there any legisiative changes that should be made in relation o the
making and implementation of orders for:
leave; andior
conditional refease
of forensic patients?

The issues dentified and raised in [7.18], and [7.20] {as far as this is practicable}, of
the Consultation Paper should be addressed.

Issue 6,79
Are the procedures refating to breaches of orders adequate and
appropriate? If not, what else should be provided?

The cumrent provisions are adequate.

Issue 6.80
Are the current provisions concerning notification to, and participation by
victims in proceedings of the MHRT adequate and appropriate? If nof,
what else should be provided?
Generally these are adequate. See however response to 6.60,

Issue 6.81
Are the current provisions concerning notification to, and pardicipation by
carers in proceedings of the MHRT adequale and appropriafe? If not,
what efse should be grovided?

See response to 6.60.
fssue 6.82
Are the current provisions relating to people who are UNA who become fit
fo be fried adequafe and appropriate?
Yes. But see response to 6.45,
Issue 8.83
Should a person cease to be a forensic patient if he or she becomes fit to

he tried and the Director of Public Prosecutions decides ihat no fuither
proceedings are to be taken?

Yes. However in appropriate cases the MHRT ought to be able to have these
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persons assessad and transierred to the civil mental health system.

issue 6.84
Shouwid legistation specily circumstances in which, or a period after which,
fitness ceases to be an issue?

See response fo 6.45 above.

Issue 6,85
Shouid the requirement that the MHRT have regard to whether a forensic
patient who was UMA has spent “sufficient” time in custody be
abrogafed?

Yes, but subject to matters raised in response to 6.45 above.

fssiie 6.86
Are the provisions of the MHFPA which define the circumstances in which
a person ceases o be a forensic patient sufficient and appropriate? If
not, are there any additional circumstances in which a person should
cease o be a forensic patient?

The current provisions are sufficient.

tesue 6.87
Shouid there be provisions for referting & person who is UNA into other
care, support and/or supervision arrangements gt the expiry of the
fimiting term? If so, what should they be?

Yes - there should be clear pathways for re-engagement with the community with
proper support from relevant agencies and related associations. There should be
appropriate discharge planning before the expiry of the limiting term. Every
reasonable assistance should be given to these persons that will assist them {o re-
integrate.

Issue 6.88
Are the provisions regarding the entitternent fo be relgased from defention
upcn ceasing to he a forensic patient adequate and appropriate? If
not, what efse should be provided?

The anomalies identified in [7.40] — {7.42] of the consultation paper should be
rectified 2nd the entitlement to be released clarified, if necessary by amendment to
the statuta.
Issue 6.89

Are the provisions for appeals against decisions by the MHRT adequate

and appropriate? If not, how should they be modified?

The current appeal provisions are adequate.
Issue 6.90

Should the MHFPA be amendsd to exclude the defention of forensic
patients in correctional centres?

This would be the ideal but may hot be possible to achieve within constraints of
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resources in the system, Also, some forensic patients express the preference for
prison over an authorised mental heatth facility. However the many unsatisfactory
systernic problems within corrections highlighted by the consultation paper at [7.48] -
[7.558] should be addressed.

Issue 6.91
if detaining forensic patients in correctional centres is to continue, are
legisiative measures needed to improve the way in which forensic
patients are managed within the correctional system?

The many unsatisfactory systemic problems with forensic patients in corrections
highlighted by the consultation paper at [7.48] — [7.55] should be addressed.

Issue 6.92
Under what circumstances, if any, should forensic patienis be subfect to
compuisory treatment?

The compulsary treatment of farensic patients, whose condition would not justify
compulsory treatment if the person were not a forensic patient but was a civil patient,
should not be permitted. The legislaiive anomalies noted in at [7.57] - [7.71] should
be addressed so that mental ilness of forensic patients is treated clinically in the
sama way, as far as is possible, as those in the civil system.

fesue 6.93
Should different criterfa apply 1o:
diffarent fypes of treatment; andfor
forensic patients with different types of impairment?

Yes. We agree with the commission’s observations that suggest that the current
situation is unsatisfactory.

Issue 6.94
is the range of interventions for which the MHA and the MHFFPA provide
adequate and appropriate for alf forensic patients? in parficular, are
different or additional provisions needed for forensic patients who
have cognitive impairments?

We agree with the Commission’s observations that indicate that the current situation
is unsatisfactory, and with the Commission's comments about the need for
appropriate and specific treatmentsfinterventions for forensic patients with cog nitive
impairments.

[ssue 6.95
Are the present safeguards regarding compulsory treatment of forensic
patients adequate? If not, what other safeguards are needed?
We agree with the Commission’s chservations.
fssue 6.96
Should the MHFPA provide any additional factors fo which the MHRT must
have regard when making decisions about forensic patients?

The current provisions are adequate.
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Issue 6.97
Should the refevant risk of harm be expressed and defined in the same way
for the purposes of decisions by the Forensic Division of the MHRT as
it is for the court? If rot, how should the provisions relating fo the
MHRT be different?

Yes. See 6.57 above,

Issue 6.98
in whaft circumstances, and to what extent should the Forensic Division of
ihe MHRT be required fo have regard fo a risk of harm only lo the
person concerned, in the absence of any risk fo others?

Sece response {0 6.53 above,

issue 6.99
Should a requirement to impose onfy the “least restriction” apply to aff
decisions ragarding forensic patients?

Generally Yes, but the safety/risk factor must be a paramount consideration in
determining what is the least restrictive disposiion,

Issue 6.100
How shouid any such principfe of ‘least restriction” be expressed in the
MHFPA? Should it be expressed differentiy for the purposes of
different types of decisions?

It should reflect the concept of least restriction in the MHA but also making
appropriate allowance for the paramount consideration of the risk/safety factors.

fssue 6.101
Should a limit apply to the length of time for which people who are UNA
and/or people who are NGMI remain subject to the forensic montal
heaith system?

As to UNA, see response to 6.45.
As to NGM! we consider that the current provisions are adequate. There is not the
same rationale for ‘capping’ the term as there is for persons found UNA. The
essential issue is that these persons be adequately reviewed and released when i is
safe and appropriate to do so. It would be too ‘hit and miss' to set an artificial cap for
persons found NGMI and then to fransfer them to the civil system upon expiry of that
term. There may be some argument for capping the ferm for NGMI i this

- detemination could be made in respect of Local Court matters — see response to
6.36.

Issue 6.102
if there fs a time firit, on whaf basis should it be determined?

See response to 6.45 above as to UNA. See 6. 101 above as to NGRL
Issue 6.703

Should the same approach be used both for persons who are UNA and for
those who have been found NGMI?
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Ne, See response to 5.101.

Issue 6.704
Shoufd s 21A of the CSPA be amended to include “cognitive and mental
heafth impairment” as a faclor in sentencing?

Yes.

Issue 6.705
Further, should the CSPA contain a more genersf statement direcling the
court’s aftention to the spacial considerations that arise when
sentencing an offendar with cagnitive or mental impairments? if so,
how shoufd that statement be framed?

This is probably more a matter for judicial education. The inclusion in s 21A of the
suggestion referred to in 6.104 above would be sufficient to set in train an
appropriate jurisprudential response through case law,

Issue 6.106
Should the purposes of sentencing as sef out in s 3(1)(a) of the CSPA be
maodified in ferms of their refevance to offenders with cognifive and
mental health impairmenis? if so, how?

The principles relating to reduced moral culpability and reduced need for deterrence
are well established in the case law. We do not consider that a specific statutory
expression of theses issues i necessary.

Issue 6.107
Should the CSPA be amended fo make it mandalory for a courf to order a
pre-sentence report when considering sentencing offenders with
cognitive or mental health impafrments fc prison?
if so:
(2} what should the report contain?
(b} should the contents be prescribed in the refevant legisiation?

It need not be mandatery but is to be encouraged when appropriate. Availability of
such reports could be enhanced. Contents should be at the judge's discretionary
request. The contents of such reports should be left to practitioners in the field rather
than legistative prescription.

issue 6.108
Should the CSPA be amended fo give courts the power ¢ order that
offenders with cognitive or mental health impairments be detained in
facilities other than prison?
If s0, how should such a power be framed?

This is a complex guestion, NSW needs far better resources to make this work in
practice. The ideal would be to have appropriate facilities within the forensic setting —
a special place of detention perhaps — where specific and appropriate programs
could be tailored for individual prisoners with special cognitive or mental health
impairments. The situation in respect of persons with mental health impairments has
been significantly improved by the new forensic hespital at Long Bay.

43



Issue 6.109

Should the CSPA provide a mechanism for courts to notify other agencies
and tribunals of the needs of offenders with cognitive and mental
heaith impairmeants who are sentenced to imprisonment?

if so, should the legisfation state that the seniencing cour:

{2} may make recommendations on the warrant of commitment concerning
the need for psychiatric evaluation, or cther assessment of an
offender’s mental condition as scon as practicable affer reception into
a correctional centre; andfor

(b) may forward copies of any reports concerning an offender’s impairment-
refated needs to the correctional centre, Justice Health, the MHRT, or
the Disability Services Unit within DCS, if appropriate?

Yes - these are all sensible and practical proposals.

fssue 6.710
Should the CSPA be amended to empower the court, when considering
imposing a sertence of imprisonment on an offender with a menial
iliness, to request that the MHRT assess the offender with a view 1o
making a community treatment order pursuant to s 67(1)(d) of the
MFPA?

Yeos,

Issue 6,111
What similar powers, if any, should the court have with regard to offenders
with other mental conditions or cognitive impairments?

We do not express any patticular view on this.

Issue 6.112

Should provisions regarding parofe be amended fo refer specifically to
offenders with cognitive and mental heaith impairmnents? in paricular,
should the relevant legisiation require specific consideration of an
cffender’s cognitive or mental impairment.

(a) by the Frobation and Parofe Service when preparing reports for the
FParole Authority;

(b) by the court when setting parole conditions, or

(c) by the Parole Authority when detarmining whether to grant or revoke
parole, and when determining parole conditions.

Yes. We agree with the comments at [8.79] — [8.80] of the consultation paper.

Issue 8.113
Should the relevant legislation dealing with periodic defention, home
detention, community service orders end good bhehaviour bonds be
amended to increase the relevance and appropriateness of these
senlencing options for offenders with cognitive or mental
impairments?

Amendment should not be required. These are matters of good practice that should
he addressed in assessments and in the sentencing process in any event.
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Issue 6.114
fn particular, how could:
{a) the eligibility and suitability requirements applicable to each type of
order; and
(b} the conditions that may aftach fo each semior non-custodial option
be adapted to meet the requiremnents of offenders with cognitive or mertal
impairments.

Ses response to 6.113,

fssue 6,115

Shouid 5 11 of the CSPA concerning deferral of sentencing be amended fo refer
expressly to rehabilitation or intervention programs for offenders with cognitive or
mental health impairmenis?

See response to 6.113.

Issue 7.1

(1) Should a legislative scheme be established for police to deal with
offanders with a cognitive Impairment or mental iifness by way of a
caution or a warming, in certain circurnstances?

(2) If so, what circumstances should atiract the application of a scheme like
this? For example, should the scheme only apply o certain lypes of
affenices or orly to offenders with certain oefined forms of mentai
iliness or cognitive impairment?

In our view the current provisions for diversion by palice are sufficient. The police
force has in recent times introduced a number of initiatives including an MOLU with
the Health Department and a dedicated Mental Health Intervention Team under
which some 1500 officers will ba trained in appropriate response and intervention in
this regard. There ave protocols in the police handbook, in addition the requirements
in respect of vuinerable persons under the Law Enforcemeant (Powers &
Responsibilities) Regulations, 2005. No doubt the police should be encouraged o
continue expanding these types of initiatives.

issue 7.2
Could a formalised scheme for cautions and warnings to deal with
offanders with a cognitive impairment or mental illness operate
effectively in practice? For example, how would the police identify
whether an offender was efigible for the scheme?

Sea response to 7.1.

fssue 7.3
Does s 22 of the MHA work well in practice?

We do not express any strong view on this. We do note that a similar section in the
Victorian Mental Health Act has recently been considered by the High Court in Sfuart
v Kirktand-Yeenstra [2008] HCA 45 which at least sheds some light on the
responsibility and civil lizbility of officers under such a provision. The NSW provision
is wider than the Victorian one, in that in NSW officers can respond under the section
it the person 'appears’ to be ‘mentally disturbed'- a term not defined by the act and
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which gives the officers some reasonable latitude, which seermns apgropriate.

Issue 7.4
Should the police have an express, legistative power to take a parson fo a
hospital andfor an appropriate social service if that person appears fo
have a cognitive impairmnent, just as they can refer a mentally il or
mentally disturbed person to a menial health facility according fo s 22
of the MHA?Y

5 22 provides:
2 Detention after apprehension by police

(cf 1990 Act, s 24)

(1) A pofice officer who, in any pface, finds a person who appears o be mentally il
or mentally disturbed may apprehend the person and fake the person fo a declared
meantal health facility if the officer believes on reasonable grounds that:

{a} the person is committing or has recenily commified an offence or that the person
has recently attempted to kill himsell or herself or that it is probable that the person
wilfl attermnpt 1o kil himself or herself or any other person or affempf to cause sericus
physical harm fo himself or herself or any other person, and

(b} it wouid be beneficial to the person’s welfare {0 be dealt with in accordance with
this Act, rather than otherwise in accordance with law.

{2) A police officer may apprehend a person under this section without a warrant and
may exercise any powers conferred by section 81 on a person who is authorised
under that section to take a person to a mental heaith facility ar another health
facility.

If the circumstances were Yimited to the circumstances set out in § 22, we s8€ no
reason why the section ought not be expanded to include a similar appropriate
response for persons with cognitive impairments. However, the circumstances for
intervention should not be expanded beyond the serious factual situations
contemplated by the section.

Issue 7.5
Do the existing practices and policies of the Police and the DPFP give
enough emphasis to the imgportance of diverting people with a mental
itfness or cognitive impairment away from the criminal jusfice system
when exercising the discretion fo prosecute or charge an alleged
offender?
Yes, Guidelines and protocols are one thing, however, and continuing education and
professional development about persons with cognitive and mental impairments in
the criminal justice system are very important in ensuring that these are given proper
effect ta.

Issue 7.6
Do provisions in the Bail Act 1978 (NSW) setting out the condifions for the
grant of bail make it harder for a person with 2 mental ifiness or
cognitive impairment to be granted ball than other affeged offenders?

S 37(2A) of the Bail Act 71978 providas for some consideration ¢f the ability of a
person with intellectual disability to comply with conditions.
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(2A)Before imposing a bail condition on an accused person who has an
infelfactual disabiity, the aufhorised officer or cowrt is ta be salisfied that the
bail condition is appropriate having regard {as far a8 can reasonably be
ascertained) to the capacity of the accused person to understand or comply
with the hail condition.

The dafinition of intellectual disability in the s 37(5) of the Bail Act is somewhat out of
date; it provides:

(8} In this saction:!

imellectual  disabilty’ means a significantly below averajﬁe _intellectual
functioning f{existing concurrently with two or more deficits in adaptive
behaw‘ow? that resuits in_ the person requiring supervision or social
rehabifitation in connection with daily life activifies.

This provision could be expanded by providing a wider definition of ‘cognitive
impairment’ that would include intellectual disability, and possibly also mental illnsss
- see by way of example the definition of cognitive Impairment in s 61H{1A) Crimeas
Act that provides {for the purpose of the relevant sexual assault offencej:

(1A} Forthe purposes of this Division, & person has a cognitive impairment if the
person has:
() an intellectual disability, or
(b) adevelopmental disorder (including an autistic spectrum disorder), or
(¢} a neurclogical disorder, or
(d} dementia, or
(e) asevere mental illness, ar
(f) a brain injury,
that results in the person reguiring supervision or social habilitation in connection
with daily life activities.

This might need to be re-formulated for the contaxt of the Bail Act, but it is a helpful
example.

Issue 7.7
Should the Bail Act 1978 (NSW) include an express provision requiring the
police or the ¢ourt to take account of a person’s mental liness or
cognitive impairment when deciding whether or not to grant bail?

Yes,

Issue 7.8
What education and fraining would assist the police in using their powers 1o
divert offenders with a mental iffness or cognitive impairment away
froim the criminal justice systern?

See response o 7.1,

There are a number of innovative models in other police forces. In Toronte, Ontario,
for example, the police have introduced an around the clock scheme whereby there
are patrol cars staffed by a police officer specially trained in mental health response
techniques, accompanied by a mental health nurse, available ic be called in to assist
another officer confronted by any scene or disturbance that appears to involve a
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person with a mental health issue. The Police have established excallent links with
various community facilities and agencies that cater for such persons, and this
greatly assists the diversionary process. New South Wales needs significantly more
resources in the public and community sectors to assist the whole process.

Issue 7.9

{1) Should the term, "developmentafly disabled”, in s 32(1)(a)(i} of the
MHFPA be defined?

{2) Should "developmentally disabled” include peopls with an intelfeciual
disability, as well as people with a cognifive impairment acquired in
aduithood and people with disabiliies affecting behaviour, such as
attism and ADHD? Shoufd the legisiation use distinct terms o refer o
these groups separately?

Yes. See also response fo 5.1, ft is important that the definfions be conisistent, as far
as possible, across the various statutes whare the terms are used.

Issue 7.10
Is it preferable for s 32 of the MHFPA to refer to a defendant "with &
deveiopmental disability” rather than to a defendant who is
“developmentally disabled”?

Yes.

Issue 7.71
Should the term, "mental iliness” in s 32(1){a) (i) of the MHFPA be defined
in the feqisiation?

Yes. It should be the same as the definition in MHA s 4.

Issue 7.12
Should the term, “mental condition” in § 32(1)(a)(ii) of the MHFPA be
defined in the legistation?

It is impertant to retain some flexibility in this term so that it can still be & ‘catch-all’ for
appropriate conditions that warrant diversion. The suggestion in [3.20] of the
consultation paper to clarify it te include mental conditions ‘for which treatment is
available in the community’ is sensible, but would be even better if it were for which
treatment is avaitable in a mental health facility or in the community’. See also
respanse to 5.4.

Issue 7.13

{1) Should the requirement in s 32(1){a){ii}) of the MHFPA for & menta!
condition “for which treatment is available in a mental heaith facility”
be changed to “for which treatment is available in the community™ or
alternatively, “for which trealment is available™?

{2) Should the fegislation make if clear thaf treatment is nof kmited fo
services aimed at curing a condition, but can include social services
programs aimed af providing various life skills and support?

As to (1) see response to 7.12.

As to (2) Yes.
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Issue 7.14
Should the existing categories of developmental disability, mental
condition, and menial iiness in § 32(1)(a} of the MHFPA be removed
and replaced by a general tarm used fo determine a defendant’s
efigibility for & s 32 order?

See regponse to 5.1.

Issue 7.15
What wouid be a suitable general term to defermine efigibility for a s 32
order under the MHFPA? For example, should s 32 apply to a person
who suffers from a “mental impairment™? How would a term such as
"menial impainment” be defined? For example, should if be defined
according 1o an inclusive or exhaustive list of conditions?

See response to 5.1,

Issue 7.16
Are there specific conditions thaf should be expressly excluded from the
definition of “mental impairment”, or any other ferm that is preferred as
a general term to determine eligibifity under s 32 of the MHFPA? For
example, should conditions related to drug or alcahof use or abuse be
excluded? Should personality disorders be excluded?

See responsge to s 5.1

fssue 7.17
Should a magistrate take account of the seriousness of the offence when
deciding whether or not to divert a defendant according to s 32 of the
MHFFPA? Why or why not?

Yes. In our view the Court of Criminal Appeal decision in El Mawas [2006] NSWCCA
154 carrectly assessed the place of 'seriousness of the offence’ in the exercise of
discretion under s 32 MHFPA.

Issue 7.18
Shouwid the decision to divert a defendant according fo s 32 of the MHFFA
depend upon a direct causal connection between the offence and the
defendant’s developmental disability, mental iifness, cr mental
condition?

No. It should certainly be a factor that the court can take into consideration, but
should not be required or determinative. The fact that the section applies to persons
wha have one of the requisite conditions at the time they appear before the
magistrate {ie, it is not necessary that they had the condition at the tirme of the
offence} makes it clear that causal connection is not necessary.

Issue 7.19
Should the decision whether or not {0 divert a defendant according to s 32
of the MHFPA take into account the sentence that is likely to be
imposed on the defendant if he or she is convicted?

This consideration is an appropriate cne to take into account, because it is integral to

the magistrate's determination of whether or not it is more appropriate to divert than
for the accused to be dealt with by the criminal process. in Mantell v Molyneaux
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{2008) NSWLR 855, Adams J in dealing with the correct approach to s 32, noted
that, in weighing up the appropriateness of diversion, it is perfectly proper for a
magistrate to have regard to the potential likely sentencing outcome for the
defendant if dealt with according to law.

lssue 7.20

(1) Shouid s 32(1){h) of the MHFPA include a fist of factors that the court
must or can take into account wihen deciding whether it Is appropriate
to make a diversionary order?

(2} If 5 32(1)(B) were to include a list of factors to guide the exercise of the
court’s dhscretion, are thare any factors other than those discussed in
paragraphs 3.28-3.41 that should be included in the fist? Are there
any factors that should be expressly identified as irrelevant to the
exercise of the discretion?

The decision of the CCA in DPP v £ Mawas is sufficient guidance and indicates that
this is intended fo be a very wide discration. [t is not necessary to include a list of
fastors.

Issue 7.21
(1) Do the interfocutory orders avaifable under s 32(2) of the MHFFA give
the Local Court any additions! powers beyond its existing general
powers fo make interfocutory orders?
(2) Is it necessary or desirable to refain a separate provision spelling out
the Court’s interfocutory powers in respect of s 32 even if the Court
already has a general power 10 make such interiocutory orders?

We note that Adams J in Manteif v Molyneux (2006) 165 A Crim R 83 expressed the
view that the magistrate’s general power of adjournment could be used {o same
effect as the adjournment power under s 32(2). The power under s 32(2) 'fo make
any other arder that the magistrate considers appropriate’ may add something to the
magistrate’s general powers. Whilst we do not have a strong view about this, it
seems 1o us there is no need to remove thase powers from the section,

Issue 7.22
Are the interfocutory powers in 5 32(2) of the MHFPA adequate or should
they be widened to include additional powers?

They appear to be adequate.

Issue 7.23
is the existing range of final orders available under s 32(3} of the MHFFA
adequate in mesting the aims of the section? Should they be
expanded?

The range of options is adequate. The concept of ‘treatment’ could be expanded
along the lines suggested in [3.54] of the consultation paper.

In relation to discharge into the care of & ‘responsible person’, there may be some
merit in clarifying the role of a responsible person, and wheo can qualify for that role.
Whilst it would be inappropriate to be overly prescriptive about this, as some
flexibility is obviously needed here, nevertheless, it may be useful to include in the
statute a fist of straightforward reguiremaents to qualify as a ‘responsible person’,
Thought should be given to whether or not the person discharged should have to



cansent to the person acting as a ‘responsible person’ (to overcome any difficuities in
family dynamics, for example). Where the discharge is conditional, there may also be
some benefit in requiring the responsible person and the discharged person 1o sign a
form of acknowledgement of their duties and responsibilities, and the duration of the
arrangement (presumably & months) that could be prescribed in the regulations with
standard conditions, and provision for special conditions in appropriate cases as the
magistrata thinks fit. The standard conditions should be fairly simple and
straightforward. These might also include advising the court of any serious breaches
— the court perhaps could keep a register of such agreements and provide a liaiscn
and support contact point for ‘responsible persens' who need advice, and to whom
they can report serous breaches,

Issue 7.24
Are the orders currently available under s 32(3) of the MHFFA appropriaie
in meeting the needs and circumstances of defendants with a
cognitive impairment, as distinct from those with rmental healtz
problems?

The cencept of ‘treatment’ could be expanded along the lines suggested in [3.54] of
the consultation paper.

fesue 7.25
Should s 32(3) of the MHFPA include a requirement for the court fo
consider the person or agency that is to implement the proposed order
and whether that person or agency is capable of implementing it7
Shoulfd the legistation provide for any means of compelfing a persen
or agency to implement an order that it has commifted {0
implementing?

The suggestion in [3.58] of the consultation paper is probably warth pursuing.
However it should not ba required in every case, but only when the magistrate
considers it necessary that there be a cormmitment from an appropriate agency or
facility.

Issue 7.26
Should s 32 of the MHFPA specify a maximum tirme limit for the duration of
a final order made under s 32(3) and/or an inferiocutary order made
under s 32(2)? if so, what should these maximurn time limits be?

Diversion is an akernative disposition of 2 criminal charge that is generally speaking
of the less serious kind, and if the six month period were to be extended, it should
not ba for more than 12 months. The current capacity to use the adjournment power
to effectively extend the six months period works but is probably not as transparent
as if should be. There is some meritin enabling the magistrate to extend the order
for up to 12 meniths in an appropriate case. The default position should be six
months unless the magistrate otherwise orders {with a power to extend for up to 12
manths).

fesue 7.27
Should the Mental Health Review Tribunal have power o consider
breaches of orders made under s 32(3) of the MHFPA, eliher instead
of or in addition to the Local Court?

Na. They should go back to the court making the order.
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Issuye 7.28
Shoufd there be provision in s 32 of the MHFPA for the Local Court or the
Mernital Haalth Raview Tribunal fo adfust conditions eftachedtaa s
32(3) order if a defendant has faifed fo camply with the order?

Yes — the Local Court should have this power,

Issue 7.29
Should s 32 of the MHFPA authorise aclion fo be faken against a
defendant fo enforce compliance with a s 32(3) order, without
requiring the defendant o be brought before the Local Court?

The defendant should be brought back fo court. The view expressed that coming
back to court is too traumatic for such persons is unduly soft. The use of ragular
reviews of divertad persons is common in jurisdictions that have mental health
courts. There is much that is positive [n having the structure of court supervision. The
court could also raview and address any difficulties that have arisen due to
unsatisfactory performance by support agencies, or problems in the relationship
between the accused and any program te which the accused has been referred as
part of the conditions of divarsion.

It would be helpful if the Local court had apgropriate lizison personnel who could
assist such issues as these - for example, a responsible person may be having
difficulties with the diverted accused and may need guidance or suggestions as o
how to best achieve the goals of the conditions.

Supervision of diverted accused would be another function that could be performed
by a Mental Heaith Court — see the discussion at the end of this submission.

Issee 7.30
Shouid the MHFPA clanfy the role and ocbligations of the Probation and
Parole Sarvice with respect fo supervising compliance with and
reporting on breaches of orders made under s 32(3)7 What shouid
these ohiigations be?

There obwiously needs 1o be a clear way to supervise orders when necessary and
that breaches can be reported without the need to damage the therapeutic
relationship between the diverted accused and their responsible person or case
manager. In our view a dedicated centralised liaiscn staff at the Local Court {or,
ideally, 2 mental health court) including trained social workers and/or mental health
nurses would be better placed to perform this role. The involvement of Probation and
Parole may appear in some cases {o be somewhat heavy handed, although this is
better than nothing.

Issue 7.31
Are there any other changes that should be made to s 32({3A) of the
MHFPA to ensure the efficient operation of s 327

We are attracted to the idea of a dedicated mental health court being responsible for
this. See below where we set out proposals for a mental health court at the end of
this submission.

Issue 7.32

Is there a need for centralised sysiems within the Local Court and the NSW
Police for assessing defendants for cognitive impalrment or mental
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iliness at the cutset of criminal proceedings against them?

Yes. These could be achiaved by the establishment of a mental health court, that
would act as a convergence point for all agencies involved in these issues. This
would foster the recognition of mental and cognitive impairments at an early stage of
proceedings. See our submission below about a mental health court,

The current liaison service provided by Justice Health has been effective and could
be extendead to include persons with cognitive impairments.

Lawyers also need professional development training about identifying and dealing
with clients with mental health and cognitive issues, and how hast to present these
matters to the court.

A mental health court would be a major force in advancing systemic improvements in
how the criminal justice system deals with these kinds of matters, and in promoting
best practice.

Issue 7.33
(1) Should the MHFPA expressly require the submission of certain reports,
such as a psychological or psychiatric report and a case plan, to
support an application for an order under s 327
{2) Shouwld the Act spel! out the information thaf should be included within
these reports? Iif so, what are the key types of information that they
shauld contain?

Thera is no ‘one size fits all’ but, in many cases, it would be sensible to have a
treatment plan and also to have a list of the kinds of issues that magistrates might
request be addressed in the plans and also in any assessment reports thought
necessary. These should not be universal requirements, as some cases will be self
evident and clear, However, there should be a power for a magistrate to require
these before making a diversion order.

In terms of delay caused by requests for reports, this problem could be vastly
improved if & dedicated mental health court were to be introduced. The Torento
Mental Health Caun, for example, has a forensic psychiatrist, as well as a team of
suitably qualified social workers present at court to promptly assess and address
such matters on the first appearance. The Vancouver Downtown Community Court
has a regular presence of professionals including psychiatrists, psychologists, mental
health nurses, police liaison officers and social workers available on the premises or
at short notice, io prepare assassmeants and plans.

It is important that assessments be done without significant delays and
adjournments, so that the problems can be addressed and an appropriate
management plan commenced. In addition, experience has showa that many
persons are lost to care or deteriorate if left to make their own way te keeping
appeintments with specialists etc., for the purpose of assessment.

issue 7.34
Should the MHFPA aflow a defendant to apply for a magistrate to disqualify
himself or herself from hearing a charge against the defendant if the
same magistrate has previously refused an appiication for an order
under s 32 in respect of the same charge?
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No. The oid provisions were too problematic. The question of judicial bias should be
left to the case law, which is welt developed.

fssue 7.35

(1} Should there be afternative ways of hearing s 32 applications under the
MHFPA rather than through the traditional, adversarial court
procedures? For example, should there be opportunity to use a
conferencing-based system either to replace or to enhance the current
court procedures?

(2} If so, should these afternative models be provided for int the legisfation
or should thay be left fo administrative arrangement?

These matters could be addressed by the introduction of a dedicated mental heailth
court, which could adopt a less formal procedure, although some appropriate
structure that retains the authority of a court is necessary as is a certain degree of
adversarial process.

The Menta! Health Court in Washington DC is conducted in a very simple, smalt
courtracm, that does not accommedate great numbers of people and is therefore
quite intimate. The accused sits at the bar table with their lawyer (usually lega! aid)
and the judge is only a short distance away on the bench. The approach tends to be
more conversational than argumentative. The advocates are specialists in this area
and achieve the benefits of an adversarial system with a minimum of aggression and
confrontation, particularly where an agreement has for diversion has been negotiated
by the parties before court, for the court’s approval.

The San Francisco Mental Health Court, on the other hand, sits in a standard farge
courtroom and most of the defendants on any given day are sitting in court when
each matter is dealt with, and are encouraged to applaud good outcomes. There is
an astonishing sense of community in this court. Significantly, it has pre-court
conferences that all relevant stakeholders attend to discuss the best disposition
aptions with the judge. Present are the relevant case manager, tha lawyers,
rapresentatives from relevant agencies including housing, employment, social
security, probation and parole, and other support agencies in the community with
which the court has established a working relationship.

See our proposat for 2 mental health court balow.

Issue 7.36
Should s 33 of the MHEPA require a causal connection betweer the
defendant’s mental ilness and the afleged commission of the offence?

It should not be forgotten that S 33 is essentially designad io get persons believed to
be mentally {ll persons under the MHA to an authorised mental health facility for
treatment — that will be the primary concern over & above the secondary concern of
progressing their case before the court. If the person is mentally ill, but not sucha
danger as 1o fail within the definition of 'mentaily ifl person’ in the MHA, then they can
ba dealt with under s 32.

There is no inconsistency between s 32 and s 33 — they serve different purposes.

A causal connhection should not be reguired. As with 5 32, it should certzinly be a
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factor that the caurt can take into censideration, but should not be required or
determinative (see response {o 7.18).

If the hospital returns the persen fo court with a finding that the person is not a
mentally il person needing involuntary care, the court can stil deal with the person
under s 32 if the court considers the person still has one of the requisite conditions.

Issue 7.37
Are the existing orders availzble to the court under s 33 of the MHFPA
adequate and are they working effectively?

Many of the same issues arise here that arise under s 32 and we refer to our
submissions in relation to those matters above.

The extensive co-operation reguired between the court and relevant service
providers in order to effectively use Community Treatment Orders, could be vastly
impraved and streamlined if a mental health court were introduced; CTO's may well
be underused by magistrates as a resuit of the effort required, in the context of a
busy local court list, to bring one about,

Issue 7.38
Should fegistation provide for any addifional powers to enforce compliance
with an order made under s 33 of the MHFPA?

Many of the comments wa have made above in relation to enforcement of conditions
imposed under s 32 equally apply to s 33,

Issue 7.39
Is it preferable to abolish s 33 of the MHFFA and broaden the scope of § 32
of the MHFPA fo include defendants who are mentafty iil persons?

No. § 33 is an important provisions enabling mentally il persens to be assessed and,
if necessary treated, promptly. This power is not expressly set autin s 32 and it is
important that s 33 remains. The power to order a CTQ in this and ather contexts
(see MHA s 35(5) and 53) generally requires that the person be a mentally ill person,
(or in danger of relapsing into a state of memtal iliness).

Issue 7.40
Does 10(4) of the MHFPA provide the superior courts with an adequale
power fo divert defendants with 8 mental fiiness or cognitive
impairment?

Na.

S 10(4) was consfdered by the Court of Criminal Appeal in Newman v The Queen
{2007} 173 A Crim R 1; [2007] NSWCCA 103.

In that case, the applicant was the subject of a fitness hearing in respect of charges
against him for three counts of assault and one count of malicious wounding. The
charges arose out of two incidents when the accused attended at the office of the
principal of a public high school and assaulted the principal and deputy principal. He
was scheduled under the Mental Health Act shortly after his arrest. At the fitness
hearing, his counsel submitted it was an appropriate case for dismissal under s
10{4}. This was rejected by the judge. The applicant then appealed under  5F of the
Crimminal Appeal Act, 1912 (which relates to appeals from interiocutory judgments or
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orders — the court held that it had jurisdiction under this section). [t was argued on
appeal that the trial judge had not had proper regard to the ‘diversionary’ and
‘disability’ purposes of the Act and had approached the s 10(4) issue as if it was a
sentencing exercise. The Court rejecied this argument, holding that s 10(4) was
analagous fo tha power of a court fo dismiss charges without recording a conviction,
even where a charged is proved (per Spigelman J (Bell and Price JJ concurring} at
[36] — [46]).

In our view it seems somewhat arbitrary that diversion should effectively be
unavailable simply because of the level of Court that the charges are pending in.
Sometimes even comparatively serious indictable matters will warrant consideration
for diversion. In San Francisce, the mental health court will accept sentenced felons
serving prison time for sericus crimes {but there are some excepted crimes such as
murder and rape), Into its programs, provided there is an acknowledgement of guilt
and they are assessed as suitable candidates. This assessment process (s Ngorous,
but it enables persons whose past crimes have been largely the result of their
untreated iliness, to be salavaged from the brink and rehabiliiated through the
intensive program offered by the court. The successes in that court have been
remarkable.

We support the introduction of diversion in the superior courts, althcugh the manner
in which this could best be done will require considerable thought. In some cases
involving indictable matters that can be dealt with summarily, it may be approgriate
for the matter to be remitted to the Local Court.

Again, this is an issue ihat could he squarely addressed by the esiablistment of a
Mental Health Court, to which matters considered possibly suited for diversion by the
court, could be referred for assessment, and, if determined appropriate by the Mental
Health Court, for diversion. If assessad as unsuitable, they could be sent back to the
referring court.

Issue 7.47
Should s 32 and 33 of the MHFPA apply to proceedings for indictable
offences in the Supreme and District Courts as well as proceedings in
the Local Court?

Yes, However the difficulty will be in ensuring there is sufficient back up and support
from stakeholders and relevant agencies. This is another way in which a mental
health court could assist; by concentrating professional psychiatric, psychological,
nursing and social work resources and connections and liaisons with stakehelder and
agencies under one roof, the best and most efficient co-ordinaticn of resources could
be achieved in the Sydney metrepolitan area. Supervision and enforcerment avenues
would be enhanced, and the court would become a centre for excellence in
standards of practice & procedure.

Issue 7.42
(1) Should there be a statament of principles inciuded in legistation to assist
in the inferpretation and appfication of diversionary powers concerming
offenders with a mental Hiness or cognitive impaimment?
{2} If so, what should this staterent of principles inciude?

A statement of principles would be helpful. It should cantain a clear statement of the
purpose of diversion and the factors that should be considered in the decision
whether or not to divert. However, these should not he over-prescriptive, as flexibility
is required.
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Issue 8.1

Should the Crimes {(Forensic Procedures) Act 2000 (NSW) be amended lo
require the destruction as soon as practicable of forensic material
taken from a suspect foifowing a diversionary order under 5 32 or 5 33
of the Mental Heatth {Forensic Provisions) Act 1890 (NSW), or should
the legisiation he amended in some other way reforabie o the
partictiar order made?

In the absence of any conviction, forensic material should not be retained beyond the
period of currency of the diversionary order. However, if there is a breach, and
proceedings are recommenced, this should be retained in the usual way. I,
however, diversion is extended to the Superior Courts dealing with mere serious
cases, then there may be a stronger argument for retention of the forensic material,
particularly if the threshold test is that the court requires a finding of at least a prima
facie case.

The destruction should be delayed pending the expiry of any period (up to 12
months) in which the diversionary order could be dealt with for breach, plus a further
period {perhaps 6 months) to allow for the continuation of proceedings if diversion
has failed.

Issue 8.2
Should the Crimes (Forensic Proceduras} Act 2000 {NSW) be amended fo
require the destruction as soon as practicable of forensic material
taken from a suspect following a verdict of not guilty on the ground of
mental ilfness?

Na. Our view in this regard is different from our response ta 8.1. In relation to NGMI
there has been a finding at lzast that the actus reus of the affence has been
attributed to the accused. There s a genuine issue of public safety from possible
future offending by the individual found NGMI, and the issues referred ta in [1.7] of
fhe consuliation paper are of increased importance.

Issue 8.3
Should the Crimes (Forensic Procedures) Act 2000 (NSW) be amended to
require the destruction as soon as practicable of forensic matenal
taken from a suspect following:
(a) a decision by the Direclor of Public Prosecutions not to continue with
the proceedings, or

Yes — as thera has been no convictian.

(b) a finding at & special hearing that, on the limited evidence available, the
defendant as committed an offence?

No. Here again the issue of public protection against future offending is relevant.
if so, in what way?

N/A
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fssue 8.4
Should the Crimes (Forensic Procedures) Act 2000 (NSW) be amended to
require the compulsory retention of forensic material in any of the
foliowing cases, namely:
fa) persons who, because of cognitive or mental health impairment, are
diverted from the crirminal justice system under s 32 or 5 33 of the
Mental Health (Forensic Provisions) Act 1990 (NSW);

MNo.

{b) persons found not guifly by reason of mental iiiness;
Mo,

(c) persons, having been found unfif to be tifed, are found, on the fimited
evidence available af a special hearing, to have commilied an
oifence?

Yes. If the person becomes fit, a trial may take place and the material
should be retained for this contingency.

If so, in what way should the legisiation be amended?

MNIA

A Proposal for a Mental Health Court

In response to a number of the issues raised in the Consultation Pager, we have
noted the possible role that could be played by a dedicated Mental Health Court.

We think that some kind of mental health court model would make a very effective
contribution in NSW and would have overwhelming support in the community. A pilot
court could be established in the inner city of Sydney, and in time further courts could
he established in major regional centres of the greater Sydney metropolitan area.

We note that Victoria has a pilot community court in Collingweaed, and has recently
commenced a mentai health diversion court {for summary matters} in Melbourne.
South Australia has a Magistrate’'s Court running a mental health diversion program
{(adopting a ‘problem solving approach} and so does Tasmania {based largely on the
South Australian madel).

Whilst s 32 & s 33 of cur Mental Health (Forensic Provisions) Act 1930 have evolved
into a pretty good resource for magistrates and should continue, we consider that in
a large city like Sydney, there would be a good deal fo be gained by establishing a
mental heaith court that could draw on the best aspects of a number of models
available for such courts, and make it appropriate to the Sydney context, bringing
together timely, expertly informed, well supervised dispositions and diversion with
appropriate Faison and involvemnent with relevant public and community services and
agencies.
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The experience of various mental health courts in North America is that they can be
highly effective. The key is to combine legal solutions in the court with hard-hitting
and reliable community based programs whose services can be marshalled through,
and in co-operation with, the coust, with ongoing supervision by the court for a
sufficient peried of fime to ensure optimum outcomes,

A Mental Heaith Court in Sydney could perform the following functions:

s Fitness Hearings (these could be referred from ali courts); the court would
acquire an experiise in these. On first appearance the defendants could be
referred to a duty forensic psychiatrist present at court, for the purpose of
assessment. This happens, by way of example, in the Mental Health Court in
Toronto Ontario, as well as in the Ottawa Mental Health Court.

+ Acceptance of Guilty Pleas and sentencing in relation to persons with
ralevani mental conditions.

« Diversion/supervision in appropriate matters {including summary and
identified/select indictable matters), as well as dealing with breaches, with a
power to remit the matter back to the original referring court, where
appropriate.

¢ Send back to referring court if there is to be a trial/special hearing.

The Toranta Court does all of these things with great effect. In addition, that court
has a team of permanent social workers wha liaise with community services to link
defendants to critical services in the community, inciuding drug & alcohol services,
accommodation, employment, weifare, psychological services etc., as well as
ongoing case management.

In San Francisco, a different but highly effective model is cumrently in operation, using
two days per week of an existing superior court's sitting, with a very wett informed
judge on these issues, Judge Mary Morgan. The court’s link to community services is
extracrdinarily good; the court employs a conferencing system where all relevant
stakeholders are present at 2 meeting chaired by the judge. The defendant is not
present, but their lawyer is, and the prosecutor also. Generally the judge is informed
about the case and any proposed diversion agreement considersd suitable by the
prosecutor in consultation with the defence lawyer (and in accordance with the
coutt's guidelines for diversion agresments); for ongoing supervision of cases, a
case worker updates the judge on the progress a defendant is making in the
program; the representatives of the community network of relevant services also
have their input at the fable {as to housing, employment, progress with counselling
atc.); generally, a suitable disposition for the defendant is thus worked out in this
intense, holistic, consultative way, $0 by the time the judge comes onto the bench, he
or she knows what the case is about {including significant background about the
defendant) and is well placed to make an appropriate dispos#ion,

The model may ca!l for some amendment to certain procedures. For examplg,
participants in a number of North American Diversion schemes, such as in San
Francisco and in Vancouver, will often need to sign an agreement that agencies can
share information about them, in order fo assist agencies in working out an efficient
plan in co-ordinating their efiorts. Participants in San Francisco have to agree to the
process of case conferencing by the Judge with the lawyers and various agency
stakeholders, in the absence of the accused pasticipant.

We consider that New South Wales should establish & mentai health court in
Sydnay, and those with cognitive and mental health impairments in the criminal
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justice system could henefit greatly from this. Such a court would need to incorporate
the feaiures that are commaon to the many models available for this kind of courd,
which generally include:

« Agreementsicontracts between the divertad person and the
court or the prosecuting agency, allowing for:
o Sharing of information/privacy waiver
o Treatment and program implementaticn and
compliance
o Avgidance or reduction of penatlty/conviction

» Regular manitoring/review

» High intansity of support services
o Psychiatric/psychological assessment
o 'Triaging'/assessment of suitability for
program/diversion
o Co-ordinated multiple agency involvement & follow
up with real delivery of relevant services in
accordance with an appropriate treatment plan

« Diversion, which may also include provision for
o Community senvice
o Dismissal of charges
o restitution

»  Follow up & sustainahility in the community
s Speciahsed and well trained perscnnel

» Maintaining of Statisticsfacademic research & assessment

Consideration should alse be given to vesting such a court with the
jurisdiction to determine the guestion of an accused person's fitness for trial in
indictable matters, adopting the efficient and timely approach similar to that of
the Toronto Mental Health Court. Then all metropolitan Superior Caurts
where this issue is raised could refer the matter to the court, which could deal
promptly and efficiently with this issue, utilising on-site psychiatric
assessments,

Whilst the existing scheme in New South Wales under s 32 and s 33 of the
Mental Healtti (Forensic Provisions) Act offers a diversionary alternative o
traditional criminal justice, the fact that this jurisdiction is exercised by
magistrates in local courts located in a great many locations, works against
the integration and concentration of the resources necessary (be they mental
health professionals, support agencies, specialist judges and advocates, or
others) to truly address this problem. Whilst locai mental health care services
can be excellent, they rarely provide the immediate and 'wrap arcund'
services at a laval of intensity needed for optimum results in these difficuit
cases. The Local Court jurisdiction is summary only, and this prevents the
use of specialist diversion in felonies that cannot be dealt with summarily,
whergas diversion may often be appropriate In these cases. Whilst
magistrates should retain their powers under s 32 and s 33, we recommend
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that they also be given power to refer the more complicated and/or intractable
cases to a specialist mental health court where the afcresaid resources, skills
and supports would be available to properly address these matters.

Research on the efficacy of mental heaith courts is starting to accumulaie — in
4 recent article™ Judge Richard Schneider (who presides at the Toronto
Mentzal Health Court} states:

There are now studies that support the previously intuitive projection
that mental health courts do indeed reduce recidivism rates™. Studies
are showing that participation in menfal health court programs is
associated with longer time without new criminal charges, or charges
for violent crimes™. in addition to reducing the probability of fulure
atrests, data are confirming that those who complete their mental
health programs do better than those who do not*?, Other reports
confirm that mental health cotirts improve access 10 care’’, save the
faxpayers money by keeping mentally il individuals out of prison,
reducing drug abuse, improve overall tevel of functioning®™, and should
na fonger be funded on & pilot project’ hasis®.

Among the stated goals of the Washington DG Mental Health Court is the reduction
of the rate of gaol dstention and involuntary forensic hospitalisation for program
participants, thus reducing the overall costs in the Criminal Justice System, noting
that the cost of one day in gaol (as at Cclaber 2007) was US$115.00 and one day at
st Elizabetir's Mental Hospital was US§650.00.

There is a mounting and compelling body of evidence that Mental Hea'th Courts
work: indeed, they have been established, in one farm or another, in a number of
countries but could be established in a great many maore. In jurisdictions where the
lack of concerted programs for the support of the mentally and cognitively impaired in
the community keeps the ‘revolving door’ to the gacls going around, governmenis
have an obligation to act. The establishment of mental health courts staffed by
appropriate persons and backed up by proper, adequate and integrated support from
povernment and community agencies is a proven way forward.
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