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MURRAY J

1

MURRAY J:

The family

2

In November 1998, the plaintiff, then Mrs Welshpooenced a de
facto relationship with the deceased, John Dol&a.that relationship he
brought two children from a previous marriage, dieéendants Steven and
Christopher. Steven had been born on 26 May 188d,so he would
then have been 11 years old. Christopher had beem on 3 March
1993, and so he would then have been a little h&yyears of age.

Mrs Welsh also brought two children to the relagioip. They were
her daughter, Stevie Welsh, and her son, Luke WelStevie had been
born on 21 March 1986, and so she would then haea h2. Luke was
born on 2 August 1988, and so he would then haea 6.

The relationship lasted until Mr Dolan died on 3@d@mber 2006.
He was killed by Luke, who fatally wounded him bgitshing him. | will
return to the background and circumstances of #ant, but on
2 October 2007, Luke appeared before McKechnie Jhis Court,
charged on indictment with the wilful murder of hssepfather. He
pleaded quilty to manslaughter and that plea wasemed by the
prosecution. On 8 October he was sentenced, befaskang into
consideration time spent in custody on remand, yea8s and 4 months
imprisonment which converted to a term of 2 yeard & months. The
term was undoubtedly lenient having regard, theygudaid, to various
circumstances which | shall mention in due cour3éde sentence was
rendered more lenient by an order that it be sudgxbrior a period of
2 years.

| have said that the relationship between Mrs Wealsth Mr Dolan
lasted, effectively, for a period of 8 years, uhtg death. Four years after
it commenced, on 29 November 2002, the two were rietar
Immediately after that a house in Seville Grove \paschased. It was
bought in the name of Mr Dolan. It was clearlyemded to be the
matrimonial home and Mr and Mrs Dolan lived thesethe 4 years until
his death. Various of their combined offspringetivwith them from time
to time. As at 30 December 2006 neither of thew@hnts, the deceased's
children, was at home, but her children, Stevie ahdourse, Luke, were.
By that time, the oldest, Stevie, was 20, the fiefendant Steven was 19,
Luke was 18, and the youngest, the second defe@taigtopher, was 13.

Shortly after Mr Dolan's death, on 12 January 200ffs Dolan
consulted solicitors about her position in respddhe deceased's estate.
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She was advised to search for any documents cangemmsurance or
other property and to see if there was a will. étba fortnight later she
located a shoe box which the deceased had beéwe inabit of using for
document storage. In it she found a package otieats concerned
with a proposal for life insurance described indewice as 'insurance line
documents' and also a will form which Mrs Dolanrtiiecalled had been
received originally in February 2006 with the irmouce line documents.
The will form had been filled out by the deceased,it was not executed.

The nature of the application

7

10

11

The present action brought by Mrs Dolan seeks tee lthe Court
pronounce for the validity of the will form as thall of the deceased, so
that probate of the will may be obtained.

The action depends upon tiélls Act 1970 (WA), s 34, which is in
the following terms:

A document purporting to embody the testamentatgntions of a
deceased person is a will of that person, notvatiding that it has not
been executed in accordance with section 8, if Spreme Court is
satisfied that the deceased intended the documeatistitute his will.

The document describes itself as the last will teslament of the
deceased. He gives the Seville Grove addregss.alprinted form which
concludes with numbered instructions as to inforomaiwvhich may be
written in to the form. Asterisks indicate clausdsch may be deleted by
being ruled through. As | say, there are handeanit#ntries in some of the
clauses. | accept that they have been made bydiémD He has also
ruled out some of the provisions.

The document appoints Mrs Dolan and Steven as gxetutors. In
the event that they may be unwilling to act, Stesiappointed. Despite
Christopher's age, the clause which provides fer dppointment of a
guardian is struck out. There are some specifts gurporting to be by
the deceased; of his masonic mounting to Stevengbid watches to
Christopher, and his beer kits to Luke.

The residuary estate is given entirely to Mrs Dolaith a gift over,
if she should not survive the deceased for at |&fstlays, to 'my
children’, without making it clear whether by tlexipression he meant to
include his stepchildren or whether he meant tdigerthat term to his
natural children. The document is not dated orcetesl. It concludes
with an attestation clause which, if it was comgheith, would allow the
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13

14

document to satisfy the requirements of s 8 of\Whkks Act to secure its
formal validity.

| am told that the principal asset of the estatthéshome in Seville
Grove. It is probably worth between $200,000 aBACG$000 but it has
not been formally valued. In addition, it seenmatttne deceased did take
out the insurance line life insurance policy whiohtured upon his death.
| was told that there was no nominated beneficiafipe proceeds, some
$200,000, would therefore fall into the deceasedtate. There are no
doubt items of personal property, but little els&éhe death certificate
shows the deceased to have been a welder by tideavas 46 when he
died.

If 1 do not pronounce for the validity of the witi solemn form, the
estate will fall to be distributed under the lavewvgrning intestacy and the
Table which forms part of s 14(1) of tAeiministration Act 1903 (WA).
Under cl 2(b) Mrs Dolan would be entitled to reeeithe sum of $50,000
plus interest at the rate of 5 per cent per anrta, household chattels'
and one-third of the residue. Mr Dolan's two soseven and
Christopher, would each be entitled to a thirdhaf tesidue. It should be
said that there is no evidence to suggest that darbknew anything of
that.

In relation to s 34 of th&\ills Act, there is no doubt that the will
form purports to embody the testamentary intentafrtie deceased. The
guestion before me, therefore, is whether | anmstadi that Mr Dolan
intended the document to constitute his will. ded to be necessary that
the court be satisfied of that beyond reasonabiéido Originally, s 34
and related sections in Part X of 8&lls Act dealing with informal wills
required the court to make the appropriate findinty if it was 'satisfied
that there can be no reasonable doubt that theasledeintended the
document to constituted his will'. The phraset'ttieere can be no
reasonable doubt' was deleted from all the sectionghich it appeared
by s 4 of theAills Amendment Act 1997.

The onus and standard of proof

15

In my view, the onus to satisfy the court that teeeased intended
the document to constitute his will lies upon themiiff, the proponent of
the document as a will. In the cdsethe Matter of the Will of Trinidad
(dec); Ex p. The Public Trustee (Unreported, WASC, Library
No 980504, 28 August 1998) Templeman J held that¢lquirement that
the court be satisfied implied proof on the citdrdard, the balance of
probabilities.
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| respectfully agree, but | note that Briginshaw v Briginshaw

(1938) 60 CLR 336, the High Court held that thendtad of proof
expressed as the civil standard of proof on tharza of probabilities
may require a greater degree of satisfaction, dépgnupon the
seriousness or the importance of the issue. ThaertOeas there
construing the requirement in tiarriage Act 1928 (Vic), s 80, that the
court was required to be satisfied of the factgleng the petitioner to the
dissolution of a marriage. The wording is not wiskr to s 34 of the
Wills Act. For the general proposition, to which | haveeredd, it is
sufficient to cite a passage from the judgment ofobJ at 361 - 362,
where his Honour said:

The truth is that, when the law requires the pmioény fact, the tribunal
must feel an actual persuasion of its occurrenoexmtence before it can
be found. It cannot be found as a result of a meehanical comparison
of probabilities independently of any belief in isality. No doubt an

opinion that a state of facts exists may be helbtng to indefinite

gradations of certainty; and this has led to attsnp define exactly the
certainty required by the law for various purposéartunately, however,
at common law no third standard of persuasion vedmitely developed.

Except upon criminal issues to be proved by thesgxotion, it is enough
that the affirmative of an allegation is made oat the reasonable
satisfaction of the tribunal. But reasonable &atison is not a state of
mind that is attained or established independenflythe nature and
consequence of the fact or facts to be proved. Sér@usness of an
allegation made, the inherent unlikelihood of amusence of a given
description, or the gravity of the consequencewifig from a particular

finding are considerations which must affect thevear to the question
whether the issue has been proved to the reasosab#faction of the
tribunal. In such matters 'reasonable satisfacsbould not be produced
by inexact proofs, indefinite testimony, or indireeferences.

The finding which is pressed upon me by the pléimi terms of

s 34 of theWills Act is undoubtedly a serious one. If the will form as
filled out by the deceased is accepted as his thil result will be that the
whole of his estate will go to his widow to the keston of all others. On
the other hand, under th&dministration Act, as has been seen, the
defendants, the children of the deceased, woulel aaghare of the estate.
In my view, the question of fact involved and therigusness of the
consequences of the finding to be made in terms 34 dictate that |
should apply the civil standard of proof to achi@veonsiderable degree
of satisfaction that the deceased intended therdentito constitute his
will.
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The nature of the relevant intention

18

19

20

21

It is necessary then to understand what it is tih@tdeceased must
intend when the section speaks of an intention ttatdocument should
constitute his will, given that, in its terms, tlw®cument purports to
embody testamentary intentions, ie, the dispositibproperty on death.
One starts from the point that Part X of M&ls Act contains a set of
remedial provisions designed to permit effect taghen to testamentary
instruments by way of the making of a will, theeadttion of a will, the
revocation of a will and the revival of a will wieethe necessary formality
otherwise provided for in the Act is missing. Tlgislation appears to be
an example of similar legislation introduced in afi the Australian
jurisdictions following recommendations made by N®W Law Reform
Commission in its report No 47, 'Wills - Executi@mnd Revocation',
published in 1986. Earlier remedial legislatiord ieeen enacted in SA.
Part X was introduced into thiills Act of WA in 1987.

An early New South Wales case concerned to intethegprovision
which was the equivalent in that State of s 34 was decision of
Powell J, then Probate Judge of the Supreme CduliSW, in Re
Application of Brown; Estate of Springfield (1991) 23 NSWLR 535.
Mr Brown was a friend of the deceased. While hes wa hospital,
terminally ill, shortly before his death, Mr Brovpersuaded the deceased,
using a commercially produced will form, to givarhinstructions as to
what were the dispositions the deceased wished agenby will.
Mr Brown noted the instructions. This was the dueat propounded as
the will of the deceased. It was not seen by #medsed. He in no way
authenticated or adopted its contents. It wastruth, a note of his
instructions for a will. Powell J held that thecdment did not come
under the section.

At 539 - 540 his Honour set out a number of gengrapositions to
be applied when dealing with cases under the seottich his Honour
recognised to be remedial and not directed sokelyitls which were
imperfectly executed so that the formal requiremaitthe Act were not
complied with. However, as his Honour put it, tireater the departure
from the formal requirements of the Act the moriiclilt it would be for
the court to be satisfied that the deceased intetidedocument to be his
will. That approach has been taken in this Segeln the Matter of the
Will of Lobato (1991) 6 WAR 1, 9.

Useful guidance as to the intention required toel&ablished is
provided by the decision of Powell JA, with whomeBtley and Stein JJA
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agreed, in the unreported case létsatouris v Hatsatouris [2001]
NSWCA 408 at [56], where his Honour said that theggion was:

... did the evidence satisfy the court that, eithetha time of the subject
document being brought into being, or at some lttee, the relevant
deceased, by some act or words, demonstratedttivasi her or isthen
intention that the subject document showldthout more on her or his
part, operate as her or his will? (emphasis in origjina

22 A similar approach to the section has been followetthis Court. In
The Estate of Hines v Hines [1999] WASC 111, Owen J, at [22] - [26],
reviewed a number of the decided authorities betangioning that the
intention of the deceased was, of course, a maftact and it therefore
followed that each case would depend very muchtemown factual
circumstances. At [22] his Honour accepted thaB4 application was to
be assessed by reference to a particular docunwihg the view,
however:

... I think it is necessary to recognise that thguiry is not directed at
whether the deceased's intention was that a doducoestitute a will as
such. It is directed at whether the deceaseddetthe document to have
effect as a testamentary instrument.

In other words, the document will be held to cdongti the will of the
deceased if the court is satisfied that the deceasiended its terms
without more - without any alteration or reservatiato be the manner in
which the property of the deceased dealt with exdbcument was to be
disposed of upon his or her death.

23 That, | think, was also the view of BarkerJ Re Estate of
Perryman (dec) [2003] WASC 191. His Honour discussed tistohy of
the legislation and reviewed a number of the aiutieerat [11] - [28],
before following the judgment of the NSW Court ofppgeal in
Hatsatouris. Very recently, inOreski v Ikac [2007] WASC 195, a case
which bears no factual similarity to this, Barkeat[105], reaffirmed the
principles to be applied in considering a case uisd®4. | respectfully
agree.

24 However, relative to this case | should add onéh&rrobservation
arising from the nature of the intention requiredbe found as it was
expressed by the NSW Court of AppeaHatsatouris. There the Court
observed that it would be necessary for a couhecsatisfied that the
deceased possessed the relevant intention, 'aithiee time of the subject
document being brought into being, or at some latee'. In my view,
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25

26

the relevant time is the date of the death of #eedsed because it is then
that the deceased must intend the testamentarggiligm to take effect.

It would not matter, in my view, if for example, @ the document
was created the deceased had reservations abothewntiteshould take
effect upon his death, if he later came to a skttlew that the disposition
should take effect and the court is satisfied tkatained the deceased's
intention as at the date of death. On the othedhé& would not be
sufficient, in my opinion, if, at the time when tdecument was created or
at some later time during the life of the deceagedas his intention that
the disposition should take effect upon his dehtlt, before he died he
changed his mind, so that at the date of death wlaat no longer the
deceased's intention.

In my opinion, that view is supported by the waywihich, properly
understood, the section is worded. It is neces#laay the court be
satisfied that 'the deceased intended the docutoerdnstitute his will'.
By that is meant that the deceased intended thenderat to take effect as
a testamentary disposition, a disposition of prgpepon his death. It
must follow that the relevant time for the intemtito be established is at
the date of death. It will be seen that this @@t which may factually
be of some importance in this case.

Am | satisfied about the deceased's intention?

27

28

29

| turn then to a more detailed examination of tireutnstances of
this case. By consent, the evidence before thet®@a@s comprised of an
affidavit sworn by Mrs Dolan on 14 August 2007, lwidnnexures, an
affidavit of a Mr Justin Hobbs, sworn on 9 May 20With annexures, an
affidavit sworn by Ms Welsh on 9 May 2007 and, agay consent, the
transcript of the criminal proceedings in respetttlee plea by and
sentencing of Luke Welsh by McKechnie J. Nonehef withesses were
required to be cross-examined.

| have mentioned that Mrs Welsh, as the plaintiért was, and
Mr Dolan formed a de facto relationship in abouvBimber 1998 and that
they were married on 29 November 2002. | have imead that it was
shortly after that, in December 2002, that the kaunsSeville Grove was
purchased and became the family residence.

Mrs Dolan says that during the period of the dédfaelationship and
their married life together she had many convereatwith Mr Dolan as
to his testamentary wishes. At all times he saat if he should die
before she did, then all of his estate would gd¢o, and if she died
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30

31

32

33

before he did then the estate should be dividedlgbetween all of the

children, his sons Steven and Christopher, herlttautevie and her son
Luke. It will be recalled that that is effectivelye way the deceased filled
in the will form, leaving everything to his wife ghe should survive him
for at least 30 days, and in the event that shediidio so, everything was
left to 'my children'.

Justin Hobbs is now a young man aged 19. Abowtadsyago he
met Mr and Mrs Dolan through his friendship withkieuWelsh, and about
3 years ago he commenced to board in the Sevilblwe&nouse. He still
does so. He says that on at least five occasieftséoMr Dolan's death
he was involved in discussions between the famigmimers about what
was to happen to Mr Dolan's estate after his de&td.consistently said
that his wife was to get everything.

It may be that in one of those discussions a doatiwas written
which was adduced in evidence as an annexure tBlddbs' affidavit.
As | understand the evidence, the document isglessheet. On one side
there are three lotto coupons. They are for Sajudd® April 2003. The
date stamps show that they were purchased on &gtbrépril 2003.

Mr Hobbs says that he found this document on 11l 2007 after

Mr Dolan's death. It was tucked in between theepagf a cook book
which he was looking at in the house at Sevillev@ro On the reverse
side of the sheet opposite the lotto forms theest@o printed sections.
Apart from one sentence, the rest of the writtetenna is in the hand of
the deceased. One portion, entirely in the dedéaband, is a recipe for
beer batter. Perhaps that is why the sheet ofrpaps retained and
placed in the cook book some time after 12 Aprd20

The other portion of the handwriting is as follows:

'Will  House

100% Sue till she dies then house divided 4 waysden the kids
25 each. Stevie, Steven, Luke, and Chris. My dg& Wana gets
fukall (Alana Murdoch)

Dolan

The super the same way. If | di B4 im 65. Caegto Luke W.
The red one who is a les

Sprickled _Sue John  Stevie Luke
MCG Ibrox QSAR Pool'
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36

37

There is no evidence to establish the date ofvthidihg. Mrs Dolan
says that she recalls her husband writing oute¢bmpe for beer batter, but
it is clear that she has no clear idea when that warelation to the
purchase of the lotto tickets. She says that sis®erfo recollection of
seeing her husband write the material under thdihgaWwill'. There is
evidence that the words 'Car goes to Luke W', arthe hand of Luke
Welsh. But there is no evidence before the caorhfhim. All that can
be said, therefore, is that the material writterMyyDolan must have been
written at some time between April 2003 and higld@aDecember 2006.

But | think it is likely that it was written in alod April 2003. | say
that because it seems that the document was kept¢s$erve the recipe for
beer batter, and so that part of the handwritindeast, may have been
made before the paper was discarded as a restliedbtto investment
being unsuccessful. There is evidence of the nwndeawn in the
particular lotto game being written on the sidetlté paper bearing the
lotto forms, and of these numbers being struckobtiie various games.

Strictly speaking, of course, the testamentary aligjmn envisaged
in that early document, which is not propounded asll is different from
what | take to be the later document, the will forin that document, if
Mrs Dolan was to survive her husband, as she hag,dshe was to
receive all of the deceased's estate absolutehe "Will' document, on a
strict reading, implies an intention that she stduhve a life interest in
the estate, or at least the house. The house @pifoele treated as the
substantial asset of the estate, as indeed it wéi§ in early 2006,
Mr Dolan took out the life insurance policy withethinsurance line
company to which | have referred. Otherwise, havethe residual gift
over is certainly to all four of the children.

As to the material at the end of the writing, calnsgreed that |
might be told that none of the three withesses, wle present in court,
knew the meaning of the words "the red one who issa& The word
'sprickled’ should be 'sprinkled’, and the namehvthen follow refer to
Mrs Dolan (Sue), the deceased (John) and Mrs Bolemidren, Stevie
and Luke Welsh. Apparently, this material refeo$ only to Mr Dolan's
wish that his remains be cremated and the ashé&®rech but that was
what other members of the family wished to happgsonuheir deaths, the
words associated with their names apparently behagthand references
to places of particular significance to each ofmhwhere their ashes
might be scattered. For example, 'lbrox' is saite part of the name of
the home ground of the Rangers football club insGtav, Scotland.
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On balance it seems to me that | should accepthigtvriting dates
from about April 2003 and it is an example of awiexpressed by
Mr Dolan as to the testamentary disposition of preperty which,
without reading it with any degree of sophisticat&p as to inject into it a
view about the appropriateness of leaving his \iféfe interest in the
house, is broadly consistent with the testamendgposition expressed
more clearly in the will form, again in the handiwg of the deceased.

Otherwise, the witnesses refer, generally withoeterence to
specific occasions, to Mr Dolan consistently exgirgg his testamentary
wishes in terms consistent with the will form. Vhelply that his view
did not change at any time during his life aftes #issociation with the
plaintiff was formed.

Mrs Dolan and Mr Hobbs do, however, refer to onecdfr occasion
in November 2006, shortly before Mr Dolan was kille Mrs Dolan's
niece died. There was a general discussion abdstand estates, during
which Mrs Dolan said she should make a will. Midd&@oagain said that
so far as he was concerned his wife would get ¢viexy. The
implication was that that remained his intentioordly before his death
and that he had arranged for that to occur, inolydnaking a provision
that, if his wife died before he did, his estateuldobe divided between
the four children. Of course, as has been seeanywdn 23 January 2007,
Mrs Dolan found the will form filled in by the dem®ed, it had not been
duly executed.

Mrs Dolan was in fact the only person to see theudwent when her
husband made the entries on the form. She warireghen that
happened. The will form had come with the insueahce documents
which Mr Dolan must have filled in. It seems thater he submitted the
proposal for insurance and the policy issued. Hendt discuss with
Mrs Dolan what he should write on the will form,tbwhen he had
finished he showed her the document and askedfhbat seemed to
correctly record his intentions. She said, 'THas@ems pretty good to
me"'.

Immediately afterwards, Mr and Mrs Dolan discussdtht should
be done about execution of the document. Mrs Ddaid that she
thought that it needed to be signed before a gistiche peace. He said,
when he next had the opportunity he would signdbeument before a
justice of the peace or some other authorised sstne
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For the defendants, it is argued that on that gtcalone s 34 may
not be satisfied. It is submitted that the Coudaynmot find that the
deceased intended the document in its form at tina and as it
ultimately remained to constitute the will of theceased. However, as |
have indicated, in my view the fact that the docoihwveas unexecuted but
was intended to be executed, on the assumptiortitegtlanned manner
of execution would satisfy the requirements fonfal validity of the will,
does not negate an intention that the documentfasas it made a
testamentary disposition, was, in the terms in twhic was drawn,
intended by the deceased to constitute his will.

The second matter raised for the defendants iswirview, of more
substance. Relying by consent upon the facts dedoin the sentencing
transcript of 2 October and 8 October 2007, whekeLWelsh was dealt
with by McKechnie J for the manslaughter of hispféher, it is
submitted, and | find, that although no hint ofstl@merges from the
affidavit evidence before the Court, in truth thwgas a gravely
dysfunctional family throughout the years of th&atienship, whether de
facto or married, between the plaintiff and theedsed. Relationships
between the members of the family seem to have Ip@esoned by
alcohol-fuelled violence.

It is clear that the deceased was the instigatomath of the
violence against Mrs Dolan, Stevie and Luke. Twaoeviously Luke had
intervened to prevent the continuation of a violattéck by his stepfather
upon his mother and upon his sister.

The deceased was apparently prone to stranglingdiimis. On one
occasion, when Mr Dolan was strangling Stevie, Walsuck him with a
baseball bat. On another occasion, when Dolan waagding his wife,
Welsh hit him with something described as a 'tsolpmle’. On both
occasions Mr Dolan required treatment of some kinal hospital.

Finally, before the night of the killing, the mastcent episode of
violence happened in about August 2006. Luke Wheéhbeen out. He
came home and tried to go past his mother andadtepfto go to bed.
Something Welsh did apparently provoked the deckadg®o attacked
him, causing what Welsh described as a 'full-on fight'. The police
were called and removed Welsh from the house, tbogeeéms that no
charges were laid and when Welsh appeared befokedhnie J he had
Nno previous convictions.
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The circumstances of the commission of the offefaaanslaughter
seem to have been typical of such incidents. TWasedrinking going on
among family members and others. People becanmxicated. An
argument developed between Welsh and his stepfathbecame heated.
The younger man went to his bedroom and broughk b@acvhere the
deceased was, a fishing knife which he presenteithdodeceased, but
pointed towards his own chest, inviting his stapdatto stab him. The
deceased did not do that, but a violent struggteds#ivelop, during the
course of which the deceased took hold of his stefxy the throat and
commenced to strangle him. That caused Welshatotbe deceased with
the knife in the left side of his torso, below hiss. Although Mr Dolan
was rushed to a nearby hospital, he had suffereduseinternal injuries
and he soon died.

| note that those findings, taken from the infonmatsupplied to the
court in the sentencing proceedings, are consigt#htthe findings made
by McKechnie J.

For the defendants it is put that | should hesitatey, in those
circumstances, before concluding that | am satidfat the testamentary
intention expressed in the will form filled out kebruary 2006 was still
the intention of the deceased as at the date addath. As | have said,
the will form proposed a specific gift of the desed's beer kits to Luke
Welsh. In view of the serious violence betweentthe men, including
that Welsh used weapons against his stepfathdirea bccasions at least,
hospitalising him twice and finally killing him, s submitted that it is
hardly likely that the deceased would wish to makdestamentary
disposition in favour of his stepson, or any of msmediate family,
including his wife. It was pointed out that thét @iver of the residue was
apparently, as the will form was drawn up, intendésib to give Luke a
guarter share of the estate.

There is certainly much to be said for these argushand | have
considered the evidence carefully and asked mygatther | may be of
the clear and firm persuasion required before | begatisfied that, as at
the date of Mr Dolan's death, he still intended wwhias expressed in the
will form to be the testamentary disposition heheid to have in place so
as to constitute the document his will.

The facts are most unusual, but in the end | hasehed the degree
of satisfaction required by s 34. The violencepptmted particularly by
the deceased man, apparently indiscriminately agdamily members,
but particularly against his wife, was a long-stagdeature of the life of
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this appallingly dysfunctional family. It was filedl by alcohol and | do
not think there is evidence that the violence was expression of
antipathy by the deceased for his wife and hedotn. Rather was it the
case that the deceased was an habitual heavy drinkkned to become
heavily intoxicated, and when intoxicated he wadaagerously violent
man.

While he possessed that character and while thosgtsecontinued,
from time to time, there was also, from time todjrdiscussion within the
family throughout the period of the relationshipoab the deceased's
testamentary intentions. As to that he always g&dsame thing. If she
survived him his property was to go to his wiféshe did not it was to be
divided equally among the four children.

Properly interpreted, | think the lotto documenrdtidg from April
2003, is a record of just such a discussion andréeathat there is a
consistency between that document and the conteriheo will form
which, in my view, was intended to give effect ahd give effect to the
deceased's settled testamentary intention, a testany intention which
he continued to express until the very month belfi@avas killed.

| do not think the deceased was holding in abeyaheeact of

executing the will in the manner he thought waseseary. | think rather
that he simply never got around to doing anythibgua the execution of
the will after the form was made out. Whether Ih@ught the document
was effective without such execution | do not knbwt | am satisfied that
when he made the document and as at the date déaih, he intended it
to constitute his will in the sense that he intehdee document to
express, in its terms and without more, the mameshich his estate was
to be disposed of after his death.

| will therefore pronounce for the force and valydof the will form
as the will of the deceased and | will make sudhsequential orders as
are required to facilitate a grant of probate.

Costs

57

The plaintiff seeks an order that her costs be paidof the estate.
The approach of the court to the exercise of issr@tion in relation to
costs in such an action as this was recently vetgflily discussed by
Barker J inOreski v Ikac [2007] WASC 195 (S). His Honour reviewed
many of the decided authorities and held that aljhothe ordinary rule
expressed in th&ules of the Supreme Court 1971 (WA), O 66 r 1, that
costs will follow the event and be awarded in favol the successful
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party against the unsuccessful party, there wecemons in relation to
probate matters, where the estate itself potentmabvides a ready source
from which an order for the payment of costs mayékeayed.

It remains the case that the successful partyondlinarily be entitled
to his or her costs. They may be taxed and willpaed by the
unsuccessful party or out of the estate, in therei®nary judgment of
the trial judge. That raises the question whetherunsuccessful party
should be protected from an award of costs and whatild be done in
relation to the costs of that party.

In my view, it amounts to this. Where the unsustidsparty has
been in some way at fault in its conduct of theydition or has acted
without reasonable cause to propound or challehgewiill, then that
party will not only ordinarily be required to bdais or her own costs, but
may also be required to meet the costs of the safideopponent. Where,
on the other hand, the losing party has acted nedbp and, although
unsuccessful, with cause, that party may not ordypbotected from
having to meet the costs of the successful partl tie result that the
successful party's costs may be ordered to be tamddpaid out of the
estate, but the unsuccessful party may similarlyatvarded his or her
costs to be taxed and paid out of the estate.

The reason for taking that approach is that itmpartant that there
be a capacity to test or establish testamentanyodiBons. No party
should be dissuaded from doing so for fear of dscbsrden to be met if
unsuccessful, where there is apparently reasonablese for the
involvement of that party in litigation. On thehet hand, the ordinary
brake upon a party too readily engaging in frugléigation, that that
party, if unsuccessful, will have to bear all thests, will continue to
apply. The purpose in a proper case of awardirsgscom be paid out of
the estate is thereby to provide for the costhefunsuccessful party, but
not directly at the expense of the successful party

In this case, reference to the reasons for judgmdmth | have
expressed will demonstrate that not only should glantiff have her
costs to be taxed, but also a similar award shdddmade to the
defendants, who properly raised appropriate corsiid®s in respect of
the application of s 34. All parties should therefhave their costs to be
taxed and, in my view, those costs should be paticobthe estate.
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